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In  oommencing  the  publication  of  a  new  legal  periodical*' it-  £3; 
expected,  as  a  matter  of  course,  that  the  editors  should  announce'  ita 
general  purposes  and  objects,  and  the  plan  upon  which  it  is  to  be 
conducted. 

The  West  Coast  Reporter  is  devoted  especially  to  the  adminis* 
ta-ation  of  justice  in  the  states  ard  territories  bordering  on,  or  adjacent 
to,  this  Western  Coast.  Its  primary  object  is  to  promote  the  interests 
of  the  Bench  and  Bar  throughout  the  vast  and  rapidly  growing 
commonwealths  of  the  Pacific  Slope;  but  its  editors  confidently  hope 
that  its  advantages  will  not  be  confined  to  any  single  locality,  and  that 
its  benefits  will  reach  and  be  recognized  by  the  profession  in  all  parts 
of  the  Union,  in  the  Atlantic  cmd  Southern  States,  as  well  as  in  those 
of  the  Ohio  and  Mississippi  valleys.  The  following  are  the  prominent 
and  distinctive  features  of  this  periodical : 

L  As  the  name  indicates,  its  chief  object  is  the  publication,  within 
the  shortest  possible  time  after  their  delivery,  of  all  the  opinions  in 
cases  decided  bv  the  United  States  Circuit  and  District  Courts,  and 
by  the  Supreme  State  and  Territorial  Courts  of  the  Pacific  Slope,  as 
enumerated  in  the  list  annexed.  These  reported  decisions  will  occupy 
the  larger  part  of  each  weekly  number.  The  most  pressing  need  of 
the  profession,  at  the  present  day,  is  the  irriTnediate  publication  of 
judicial  opinions — ^a  practical  want  which  the  regular  volumes  issued 
by  the  official  reporters  do  not,  and  can  not,  supply.  Even  in  England, 
vrhere  the  official  reports  are  issued  in  monthly  parts,  so  that  the  full 
opinions  are  never  more  than  two  months  in  arrear,  they  are  antici* 
pated  by  "Weekly  Notes"  of  all  important  decisions.  Ample  arrange- 
ments have  been  perfected  by  which  the  editors  will  be  furnished 
i/frith  all  opinions  immediately  upon  their  delivery,  and  they  will  then 
be  published  in  the  weekly  numbers  of  the  Reporter  without  any 
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unnecessary  delay.  In  reporting  uU  cases,  great  care  will  be  taken  in 
the  preparation  of  accurate  head-notes;  statements  of  facts  wiU  he 
added  whenever  necessary  to; the  full  understanding  of  any  decision; 
the  names  of  counsel  will  be^  given,  but  the  argument  of  counsel  will, 
as  a  rule,  be  necessarily  omitted.  It  will  be  the  constant  endeavor  of 
the  editors  to  do  theip.  work  of  reporting  in  such  manner  that  the 
volumes  of  the  West  Coast  Reporter  may  be  cited  as  authority 
before  any  tribimal  in  the  country. 

"For  many  reasons  the  decisions  to  be  contained  in  the  Reporter  are 
of  pecuHfiir- 'interest  and  of  the  highest  importance  to  the  profession  in 
other  {)arts  of  the  United  States.     Some  of  these  reasons  we  briefly 
meiMJion:    (1)  In  regard  to  the  courts  themselves,  it  is  certainly  a 
morlerate  statement  to  say,  that  the  Federal,  Circuit,  and  District  Courts 
embraced  within  the  scope  of  this  periodical  are  second  to  none  others 
in  learning,  ability,  and  reputation,  and  their  jurisdiction  is  practically 
more  extensive  and  varied  than  that  of  the  similar  tribunals  in  the 
Central  and  the  Atlantic  States;  while  the  authority  of  all  the  other 
.courts  confessedly  stands  very  high  in  the  estimation  of  the  American 
Bar.     (2)  Upon  legal  questions  common  to  all  parts  of  the  country, 
cases  of  the  greatest  magnitude  and  importance  arc  constantly  adjudi- 
cated.    It  is  a  fact  which  can  not  be  disputed — ^patent  to  every  intelli- 
gent observer — that  in  these  young  and  developing  commonwealths  of 
the  Pacific  Coast,  litigations  of  the  utmost  magnitude  and  importance, 
involving  momentous  and  often  new  questions,  or  new  applications  of 
general  doctrines,  are  relatively  more  frequent  than  in  the  older  and 
more  settled  communities  of  the  Ea^t.     The  Bar  and  Bench  of  the 
Pacific  States  and  even  territories  are  often  compelled  to  grapple  with 
more  difficult  questions,  and  to  decide  controversies  embracing  far 
greater  interests  and  far  larger  amounts,  than  those  which  generally 
arise  before  the  tribunals  of — ^f or  example — New  York,  Massachusetts, 
or  Pennsylvania.     (3)   Cases  involving  constitutional  law,  the  inter- 
pretation of  the  Federal  Constitution,  and  especially  the  relations  of 
the  states  to  the  United  States,  are  very  frequent,  and  often  of  the 
gravest  character,  growing  out  of  the  titate  legislation  and  the  state 
constitutions.     (4)  All  the  states,  and  nearly  if  not   quite  all    the 
territories,  embraced  within  the  scope  of  the  Reporter,  have  adopted 
the  Reformed  Procedure;  and  their  courts  have  uniformly  accepted 
and  carried  out  its  true  spirit  and  intent  imaffected  by  the  traditions 
of  common-law  methods.     The  decisions  based  upon  this  procedure, 
interpreting  and  applying  its  principles,  settling  its  doctrines  concern- 
ing actions,  pleadings,  parties,  judgments,  remedies,  the  union  of  legal 
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and  equitable  causes  of  action  and  reliefs,  counter-claims,  and  all 
similar  matters,  must  necessarily  be  of  great  assistance  to  the  Bench 
and  Bar  in  all  the  other  states  of  the  Union  which  have  adopted  the 
same  system.  For  this  reason  alone,  if  there  were  no  others,  the 
West  Coast  Reporter  will,  we  trust,  merit  an  extensive  circulation 
throughout  all  of  the  so-called  code  states — ^states  in  which  the  Re- 
formed Procedure  prevails.  (5)  Cases  are  constantly  decided  by  these 
courts  presenting  certain  classes  of  legal  questions,  not  common  in  all 
parts  of  the  country,  but  peculiar  to  particular  districts  or  localities, 
and  within  these  localities  of  the  highest  possible  interest.  Among 
the  most  important  of  such  questions  we  merely  mention  the  following: 
Those  concerning  land  titles  under  United  States  legislation,  grants, 
and  patents.  The  unique  litigation  concerning  the  validity  of  Mexican 
land  grants  is  practically  ended;  but  in  all  the  Pacific  states  and 
territories  cases  are  arising  involving  the  United  States  land  system, 
the  legislative  grants  of  land  to  states,  grants  to  railways,  legislation 
of  Congress  concerning  mineral  and  other  lands,  and  all  the  varieties 
of  title  acquired  under  these  Federal  methods  of  dealing  with  tho 
public  domain.  The  decisions  upon  these  and  kindred  topics  are  of 
the  utmost  interest  and  importance  in  all  the  other  states  of  the 
Mississippi  and  Ohio  valleys,  or  of  the  Northwest,  where  titles  are 
affected  by  or  depend  upon  similar  legislation.  Questions  concerning 
mines  and  mining.  So  far  as  the  decisions  relate  to  the  business  and 
operations  of  mining,  and  not  merely  to  the  titles  to  mineral  lands 
under  the  special  legislation  of  Congress,  they  must  be  of  interest  and 
assistance  to  the  profession  in  all  the  other  states  where  mining  of 
any  kind  is  carried  on  so  extensively  as  to  form  a  distinct  department 
of  the  local  jurisprudence.  Water-rights.  Questions  of  the  highest 
interest  concerning  the  rights  to  use  the  water  of  lakes,  and  of  naviga- 
ble or  unnavigable  streams,  and  the  rights  of  riparian  proprietors,  are 
becoming  more  and  more  frequent  and  important,  as  the  agricultural 
resources  are  developed.  The  settlement  of  these  questions  will  also 
be  a  matter  of  interest  to  the  profession  at  the  East  Finally,  we  may 
mention  the  special  and  unique  jurisdiction  held  by  the  United  States 
Circuit  Court  in  the  Ninth  Circuit,  for  the  review  of  the  decisions  of 
the  international  tribunals  created  by  the  treaties  made  by  the  United 
States  with  China  and  with  Japan. 

For  these  reasons,  among  others,  we  confidently  trust  that  the  West 
Coast  Reporter,  as  the  vehicle  of  the  judicial  opinions,  will  meet 
with  approval  from  the  profession,  not  only  of  the  Pacific  states  and 
territories,  but  of  the  entire  country. 
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n.  A  second  feature  consists  of  original  articles.  While  the  plan 
of  this  periodical  contemplates  a  reporter  rather  than  a  mere  review^  a 
reasonable  amount  of  space  will  be  devoted  to  original  articles  upon 
legal  topics  of  a  living  and  real  interest.  These  will,  as  a  rule,  be 
practical  rather  than  speculative;  although  they  will,  when  occasion 
requires,  propose  and  advocate  any  needed  legislative  amendments  of 
the  existing  law.  One  object  will  be  especially  kept  in  view — the 
perfecting  of  our  codas,  so  that  they  shall  fully  realize  the  benefits  of 
codification.  In  this  respect  the  example  of  California  will  be 
anxiously  watched  and  studied  by  the  profession  of  other  states.  The 
editorial  articles  will  mainly  deal  with  subjects  either  peculiar  to  the 
jurisprudence,  or  specially  interesting  to  the  profession,  of  the  Pacific 
states  and  territories,  with  the  purpose  of  rendering  some  practical 
assistance  to  the  Bench  and  Bar  in  the  discharge  of  their  professional 
duties.  To  this  end^  they  will  often  be  continued  from  number  to 
number,  and  will  be  elaborate  and  exhaustive  essays  upon  the  topics 
discussed. 

m.  Another  feature  of  the  Reporter  will  consist  of  notices  and 
reviews  of  new  publications,  legal  treatises,  and  other  works  connected 
with  or  relating  to  the  science  of  jurisprudence.  It  is  the  intention 
of  the  editors  that  all  such  book  notices  shall  be  fair,  candid,  impartial, 
and  careful,  so  that  they  may  furnish  some  real  assistance  to  the  pro- 
fession in  the  selection  and  purchase  of  recent  works.  While  a 
reviewer  should  not  deal  out  indiscriminate  and  equal  commendation 
to  all  books  alike,  he  should  not,  on  the  other  hand,  confine  himself  to 
a  criticism  of  actual  or  supposed  omissions,  errors,  and  imperfections. 
In  this  department  the  Reporter  certainly  is  not,  and  will  not  be,  the 
organ  of  any  law  publishing  house. 

IV.  Finally,  some  space  will  be  given,  as  circumstances  may 
permit  or  require,  to  what  may  be  called  legal  miscellany,  special 
information,  news,  notes  of  remarkable  cases,  and  the  like,  which  may 
be  of  peculiar  interest  to  the  profession.  The  editors  hope  to  be 
favored  with  an  occasional  foreign  correspondence,  from  a  very 
eminent  source,  connected  with  the  English  Bar. 

It  is  intended  that  the  West  Coast  Reporter  shall  thus  faithfully 
represent  the  jurisprudence  of  the  Pacific  commonwealths,  and  reflect 
the  learning,  ability,  and  culture  of  their  Bench  and  Bar. 

John  Norton  Pomeroy, 
Carter  P.  Pomeroy, 

San  Francisoo,  January  3,  1884.  EdUora, 
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BIPAEIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

No  special  branch  of  the  law  of  California,  Nevada,  and  oth« 
commonwealths  of  the  Pacific  coast,  is  more  practically  important, 
and  none  is  more  uncertain,  unsettled,  and  contradictory,  than  that 
which  deals  with  the  right  to  appropriate  or  use  the  waters  of 
lakes  and  running  streams,  navigable  or  unnavigable,  and  with  the 
conflicting  rights  of  riparian  proprietors  to  the  same  waters.  The 
whole  subject  imperatively  demands  the  most  careful  and  complete 
legislation,  which  shall  define  the  rights  of  all  interested  parties,  and 
establish  a  code  of  rules  regulating  them  upon  a  comprehensive  and 
just  basis,  entirely  independent,  it  may  be,  of  the  common-law  doc- 
trines. The  great  danger  is — and  the  danger  is  very  great — ^lest  such 
legislation  should  be  enacted  wholly  in  favor  of  some  one  interest,  to 
the  exclusion  of  the  other  interests  equally  real,  but,  perhaps,  not  so 
strongly  pressed  upon  the  legislature.  To  prevent  such  unjust  dis- 
crimination, which  would  inevitably  retard,  if  not  completely  stop,  the 
development  of  the  most  valuable  and  permanent  natural  resources  of 
these  states,  the  following  preliminary  conditions  are  essential: 
(1)  The  common-law  rules  concerning  water-rights  should  be  accu- 
rately apprehended,  in  order  that  it  may  be  seen  how  far,  and  in  what 
particulars,  they  are  unfitted  for  the  industrial  pursuits,  the  mining, 
agricultural,  grazing,  manufacturing,  and  municipal  interests  of  these 
Pacific  communitiea  (2)  The  existing  law  of  these  states  and  terri- 
tories, as  founded  upon  statutory  legislation,  Spanish-Mexican  laws, 
customs,  and  judicial  decisions,  should  be  carefuUy  examined  and 
formulated,  as  far  as  possible,  so  that  its  imperfections,  omissions, 
advantages,  and  defects  would  be  clearly  disclosed  and  understood. 
With  the  knowledge  obtained  from  such  an  investigation,  only,  can 
the  legislature  construct  a  system  of  statutory  rules  which  shall 
represent,  harmonize,  and  protect  all  conflicting  interests,  as  far  as  it 
is  possible  to  provide  for  and  protect  all  by  a  compromise  in  which 
each  must  make  some  surrender,  must  submit  to  some  curtailment. 
Common  justice  requires  some  partial  surrender  by  eadi  in  order  that 
all  may  be  benefited;  and  the  chief  difficulty  lies  in  making  an 
equitable  apportionment  of  such  burdens  among  all  the  classes  of  pro- 
prietors. Statutes  which  recognized  the  rights  of  riparian  owners 
alone,  by  simply  enacting  the  common-law  rules,  would  destroy  the 
mam  usefulness  of  our  streams,  and  stop  the  development  of  the  great 
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agricultural  resources,  by  rendering  any  extensive  system  of  irrigation 
practically  impossible.  On  the  other  hand,  statutes  which  should 
wholly  ignore  the  interests  of  riparian  proprietors  would  invade 
vested  rights,  and  produce  evils  equally  grave  and  far-reaching. 
>,^  As  well  for  the  purpose  of  furnishing  a  slight  contribution  towards 
^TOch  amendatory  legislation,  as  for  the  purpose  of  discussing  a  subject 
of  great  importance  to  the  legal  profession,  I  intend,  through  several 
numbers  of  the  West  Coast  Reporter,  to  examine  the  existing  law 
concerning  Water-Rights  and  the  Rights  of  Riparian  Owners,  as  it 
prevails  in  the  southern  states  and  territories  of  the  Pacific  slope;  to 
ascertain,  as  far  as  practicable,  the  rules  which  have  been  established 
by  statute  or  by  judicial  decision;  to  point  out  the  omissions,  imper- 
fections, contradictions,  or  questions  left  unsettled,  and  to  compare 
these  results  generally  with  the  common-law  and  the  Spanish-Mexican 
systems.  I  may,  in  conclusion,  suggest  some  amendments  which  might 
properly  be  made  by  the  legislature. 

In  these  Pacific  states  and  territories,  water  is  the  one  essential 
element  of  all  productiveness  and  consequent  prosperity.  Its  use  for 
mining  operations  first  attracted  attention,  and  was  the  subject  of 
some  partial  legislation.  Its  use  for  agricultural  purposes  of  every 
.  kind  has  become  far  more  important  and  beneficial,  and  more  closely 
connected  with  the  permanent  welfare  of  these  communities.  Regions 
which  are  apparently  most  desert  and  sterile,  can,  with  a  sufficient 
supply  of  water,  be  turned  into  gardens,  and  made  to  "  blossom  as  the 
rose."  Nature  has  arranged  abundant  means  and  facilities  for  such 
an  artificial  supply.  For  example,  in  the  great  San  Joaquin  valley 
east  of  ihe  San  Joaquin  river-which  at  tiiSs  seems  to  be  an  expa^i 
of  dry  sand — ^there  is  hardly  an  acre  which  can  not  be  reached  by  a 
well-constructed  system  of  irrigation  utilizing  the  water  of  the  streams 
which  rise  in  the  high  sierras,  cross  the  valley  at  nearly  equal 
intervals,  and  empty  into  the  San  Joaquin.  With  such  irrigation,  the 
whole  valley  would  be,  perhaps,  the  most  fertile  district  in  the  world. 
I  may  remark  in  passing  that  never  before  did  I  so  fully  appreciate 
this  wonderful  transforming  power  of  water,  as  after  riding,  three 
years  ago,  a  whole  day  over  the  foot-hills,  parched  and  browned  and 
barren,  I  drove  the  few  miles  from  the  ferry  at  Merced  Falls  to  the 
village  of  SneUing,  through  what  was  in  fact  a  rural  paradise — 
through  green  fields,  roads  overarched  with  rows  of  magnificent  trees, 
and  door-yards  filled  with  flowers — all  the  efiect  of  irrigation  obtained 
from  the  Merced.  Similar  illustrations  may  be  seen  in  all  parts  of 
this  state.    But  these  uses  of  water  for  mining,  for  irrigation,  for 
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muDicipal  purposes,  necessarily  diminish,  to  a  very  considerable  extent, 
the  natural  and  normal  supply  of  the  lakes  and  streams  from  which  it 
is  taken,  and  therefore  conflict  with  the  common-law  rights  of  the 
riparian  owners,  and  violate  the  settled  doctrines  of  the  common  law. 
It  is  simply  impossible  to  utilize  water  for  any  of  these  purposes,  and 
then  to  return  it,  substantially  unchanged  in  amoimt  and  condition,  to 
its  original  channels.  The  problem  is  to  reconcile,  or  rather  to  adjust, 
these  necessaiy  uses,  and  the  common-law  rights  and  interests  of  all 
other  and  riparian  proprietors.  It  will  be  expedient  to  state  by  way 
of  preface,  for  purposes  of  comparison  and  illustration,  the  general 
doctrines  of  the  common  law. 

The  Common-law  Doctrine. — The  common-law  doctrine  in  its  most 
general  form  is,  that  the  water  of  permanent  running  streams  and  of 
inland  lakes  is  sacred  to  the  common  use  alike  of  all  the  riparian 
proprietors  upon  their  borders.  This  doctrine  extends  both  to  navi-. 
gable  and  imnavigable  streams  and  lakes  which  are  wholly  inland  and 
territorial  Each  proprietor  may  use  the  water  for  all  reasonable 
purposes  as  it  passes  through  or  by  his  land,  provided  that  he  does 
not  interfere  with  the  public  easement  of  navigation  in  all  navigable 
lakes  and  streams;  but  he  must,  after  its  use,  return  it  without 
substantial  diminution  in  quantity  or  change  in  quality  to  its  natural 
bed  or  channel,  before  it  leaves  his  own  land,  so  that  it  will  reach  his 
adjacent  proprietor  in  its  full,  original,  and  natural  condition.-  No 
priority  of  use  or  appropriation  by  any  one  proprietor  can  give  him 
any  higher  or  more  extensive  rights  than  these,  as  against  other  pro- 
prietors either  higher  up  or  lower  down  on  the  stream,  or  abutting  on 
either  side  of  him  upon  the  shores  of  the  lake.  More  extensive  or 
exclusive  rights  than  these  against  other  riparian  proprietors  can  only 
be  acquired  by  grant  from  them,  or  by  prescription  which  presupposes 
a  former  grant.  Even  the  state,  by  its  power  of  eminent  domain,  can 
not  give  any  more  extensive  or  exclusive  rights  to  one  proprietor, 
under  color  of  a  public  use,  without  making  provision  for  compensa- 
tion to  all  other  proprietors  whose  natural  rights  would  thus  be 
invaded.  Tliis  general  doctrine,  and  all  the  detail  of  subordinate  rules 
to  which  it  leads,  are  fully  sustained  by  the  almost  unanimous  consen- 
sus of  modem  decisions;  although  there  may  be  some  partial  devia- 
tions from  its  consequences  in  certain  particulars  in  a  few  of  the  states. 
In  the  well-considered  case  of  Heath  v,  Williams,  25  Me.  209,  Mr. 
Justice  Shepley  briefly  but  accurately  stated  the  general  doctrine: 
"The  cases  decide  that  priority  of  appropriation  of  the  water  of  a 
stream  confers  no  exclusive  right  to  the  use  of  it.    A  riparian  pro- 
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prietor,  who  owns  both  banks  of  a  stream,  has  a  right  to  have  the 
water  flow  in  its  natural  current,  without  any  obstruction  injurious 
to  him,  over  the  whole  extent  of  his  land,  unless  his  rights  have  been 
impaired  by  grant,  licepse,  or  an  adverse  appropriation  for  more  than 
twenty  years."  In  Tyler  v.  Wilkenson,  4  Mason,  397,  Judge  Story- 
said:  "Of  a  thing  common  by  nature  there  may  be  an  appropriation 
by  general  consent  or  grant.  Mere  priority  of  appropriation  of  run- 
ning water,  without  such  consent  or  grant,  confers  no  exclusive  right. 
It  is  not  like  the  case  of  mere  occupancy,  where  the  first  occupant 
takes  by  force  of  his  priority  of  occupancy.  That  supposes  no  owner- 
ship already  existing,  and  no  right  to  the  use  already  acquired.  But 
our  law  annexes  to  the  riparian  proprietorship  the  right  to  the  use  in 
common,  as  an  incident  to  the  land;  and  whosoever  seeks  to  found  an 
exclusive  use,  must  establish  a  rightful  appropriation  in  some  manner 
known  and  admitted  by  the  law.  Now  this  may  be,  either  by  a  grant 
from  all  the  proprietors  whose  interest  is  affected  by  the  particular 
appropriation,  or  by  a  long,  exclusive  enjoyment  without  interruption, 
which  affords  a  just  presumption  of  right."  In  Pugh  u  Wheeler,  2 
Dev.  &  Bat.  55,  Ruffin,  C.  J.,  stated  the  general  doctrine  in  the  follow- 
ing somewhat  fuller  manner:  "If  one  build  a  mill  on  a  stream,  and 
a  person  above  divert  the  water,  the  owner  of  the  mill  may  recover 
for  the  injury  to  the  mill,  although  before  he  built  he  could  only 
recover  for  the  natural  uses  of  the  water,  as  needed  for  his  family,  his 
cattle,  and  irrigation;  but,  if  instead  of  building  a  mill  he  had  diverted 
the  stream  itself,  he  can  not  justify  it  against  a  proprietor  below,  upon 
the  ground  that  he  had  thus  made  an  artificial  use  of  the  water  before 
the  other  had  made  any  such  application  of  it.  The  truth  is,  that 
every  owner  of  land  on  a  stream  necessarily  and  at  all  times  is  using 
water  running  through  it,  if  in  no  other  manner,  in  the  fertility  it 
imparts  to  his  land,  and  the  increase  in  the  value  of  it  There  is, 
therefore,  no  prior  or  posterior  in  the  use,  for  the  land  of  each  enjoyed 
it  alike  from  the  origin  of  the  stream,  and  the  priority  of  a  particular 
new  application  or  artificial  use  of  the  water  does  not,  therefore,  create 
the  right  to  that  use;  but  the  existence  or  non-existence  of  that  appli- 
cation at  a  particular  time,  measures  the  damages  of  a  wrongful  act  of 
another  in  derogation  of  the  general  right  to  the  use  of  the  water  as 
it  passes  to,  through,  or  from  the  land  of  the  party  complaining.  The 
right  is  not  founded  in  user,  but  is  inherent  in  the  ownership  of  the 
soil,  and  when  a  title  by  use  is  set  up  against  another  proprietor,  there 
must  be  an  enjoyment  for  such  length  of  time  as  will  be  evidence  of  a 
grant,  and  thus  constitute  a  title  under  the  proprietor  of  the  land.   *    * 
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The  use  to  which  one  is  entitled  is  not  that  which  he  happens  to  get 
before  another,  but  it  is  that  which,  by  reason  of  his  ownership  of 
land  on  the  stream,  he  can  enjoy  on  his  land,  and  as  an  appurtenant 
to  it."* 

The  same  doctrine  concerning  the  particular  uses  and  appropriation 
of  water  by  riparian  owners  is  extended  to  inland  lakes  and  streams 
which  are  navigable.     This  subject  was  very  recently  considered  by 
the  New  York  C!ourt  of  Appeals,  in  the  ease  of  Smith  v.  City  of 
Rochester,  '92  N.  Y.  463.    In  a  very  elaborate  and  learned  opinion, 
that  court  decided  (in  June,  1883)  that  "Riparian  owners  of  land, 
adjoining  fresh-water  non-navigable  streams,  as  an  incident  of  their 
ownership  acquire  the  right  to  the  usufructuary  enjoyment  of  the  un- 
diminished and  undisturbed  flow  of  said  stream.     This  is  also  true  of 
the  fresh- water  navigable  streams  and  small  lakes  within  the  state 
where  the  tide  does  not  ebb  and  flow;  save  that  the  public  has  an 
easement  in  such  waters  for  the  purpose  of  travel,  as  on  a  public 
highway,  which  easement,  as  it  pertains  to  the  sovereignty  of  the 
state,  is  inalienable,  and  gives  to  the  state  the  right  to  use,  regulate, 
and  control  the  waters  for  the  purposes  of  navigation.     This  public 
easement  gives  the  state  no  right  to  convert  the  waters,  or  to  authorize 
their  conversion,  to  any  other  uses  than  those  for-  which  the  easement 
exists,  that  is,  for  the  purposes  of  navigation.     The  right  to  divert  the 
water  for  other  uses,  although  public  in  their  nature,-  can  only  be 
acquired  under  and  by  virtue  of  the  sovereign  right  of  eminent 
domain,  and  upon  making  just  compensation.     This  doctrine  concern- 
ing the  rights  of  riparian  owners  does  not,  however,  apply  to  the  vast 
fresh-water  lakes   or  inland  seas  between   the  United  States   and 
Canada,  nor  to  streams  forming  the  boundary  lines  of  states.     The 
rip;hts  of  riparian  owners  on  the  Hudson  and  Mohawk  rivers,  in  New 
York,  are  derived  from  the  rules  of  the  civil  law  as  it  prevailed  in 
the  Netherlands  during  the  colonial  period."     The  facts  of  this  case 
well  illustrate  the  workings  of  the  common-law  rules.     Hemlock  lake 
is  a  small  lake  in  the  interior  of  New  York,  about  seven  miles  long 
and  one  and  a  half  wide.     It  is  to  a  certain  extent  navigable,  and 
has  been  navigated  with  small  craft  by  the  residents  on  its  borders. 
The  decision,  it  will  be  seen,  treats  it  as  navigable.     Its  surplus  waters 
form  a  stream  which  is  imnavigable.     On  this  stream,  near  the  outlet 
of  the  lake,  the  plaintiff  has  a  mill,  and  the  water  of  the  stream  was 

'  See  also  the  elaborate  editorial  note  to  American,  are  collected,  and  the  8))ecial 
Heath  v.  Williams,  43  Am.  Dec.  260-279,  roles  established  by  them  are  formulated, 
hi  which  nomerons   cases,  English   and 
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sufficient  to  keep  the  mill  in  operation  throughout  the  entire  year^ 
In  1873,  under  authority  conferred  by  the  legislature  of  the  state^ 
the  city  of  Rochester  constructed  a  conduit  or  aqueduct  from  this 
lake  to  the  city,  for  the  purpose  of  furnishing  a  supply  of  water  to 
its  inhabitants.  By  this  aqueduct  over  4,000,000  gallons  daily  were 
drawn  from  the  lake,  and  the  flow  of  surplus  water  through  the 
natural  outlet  was  so  diminished  that  the  operations  of  the  plakitifiTs 
mill  were  seriously  interfered  with,  and  in  some  parts  of  the  year  en- 
tirely stopped.  No  compensation  was  paid  or  offered  by 'the  city  to 
the  plaintiff.  On  these  facts  the  court  held,  in  pursuance  of  the  doc- 
trines above  quoted,  that  the  plaintiff  was  entitled  to  relief  against 
the  city. 

From  this  general  doctrine,  the  following  more  specific  rules  neces- 
sarily follow.  A  riparian  proprietor  need  not  have  actually  appro- 
priated the  water  of  a  stream,  in  order  that  he  may  be  entitled  to 
complain  of  a  diversion  by  another  proprietor;  actual  damages  are  not 
necessary,  for  damage  is  conclusively  presumed  from  any  such  diver- 
sion. A  riparian  proprietor  can  not  consume  the  entire  stream  for  any 
purpose.  He  may  appropriate  the  water  for  his  own  necessary  uses, 
but  this  right  must  be  reasonably  exercised,  and  there  must  be  no  sub- 
stantial diminution  or  waste.'  The  editorial  note  quoted  below  sums 
up  the  common-law  doctrine,  as  the  result  of  the  American  and  English 
cases,  as  foUojvs:  "The  general  principle  is,  that  every  owner  of  land 
through  which  a  natural  stream  of  water  flows  (or  abutting  on  a 
natural  inland  lake),  has  a  usufruct  in  the  stream  as  it  passes  along, 
and  has  an  equal  right  with  those  above  and  below  him  to  the  natural 
flow  of  the  water  in  its  accustomed  channel,  without  unreasonable 
detention  or  substantial  diminution  in  quantity  or  quality,  and  none 
can  make  any  use  of  it  prejudicial  to  the  other  owners,  unless  he  has 
acquired  a  right  to  do  so  by  license,  grant,  or  prescription." 

J.  N.  P. 

(to  be  conttntjkd.) 

'See  Adams  v,  Barney,  25  Vt.  225;  Kennedy,  43  III.  67;  and  other  cases  cited 
Townsend  v.  McDonald,  12  N.  Y.  3S1;  in  the  editorial  note  in  43  Am.  Dec.  274, 
Pillsbury  v,  Moore,  44  Me.  154;  Bliss  v,      275. 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO, 
UsiTED  States  t?.  Southebn  Colorado  Coal  and  Town  Company  Et  als. 

Filed  November  1, 1883, 

BuBDEN  OF  Proof  is  on  the  Complainant  to  Show  that  Neoativb  Allbgations 
&re  at  least  prima  facie  true,  when  such  allegations  are  made  the  basis  of  his  suit. 

PkOOF  of  the  NoN-£XI8T£NCB  OP  PZBSONS  NaHED  IN  UNITED  STATES  PATENTS  AS 

Gkaktees  may  be  made  by  the  evidence  of  witnesses  who  lived  in  the  neighborhood  of 
the  lauds  granted,  and  who  would  probably  have  known  such  grantees  if  they  had  lived 
at  the  time  and  in  the  place  in  question. 

Amount  of  Evidence  Kequibed  to  Support  a  Neoativb  Allegation,  and  to  shift 
the  burden  of  proof,  varies  according  to  the  circurostances  of  the  case;  and  very  slight 
evidence  will  often  be  sufficient  to  shift  the  burden  to  the  party  having  the  greatest 
opportunities  of  knowledge  cencemiog  the  fact  to  be  inquired  into. 

Complainant  in  a  Suit  to  Set  Aside  Certain  Land  Patents,  alleged  to  have  been 
obtained  throogh  a  fraudulent  conspiracy  between  the  officers  of  the  land  office  and 
otben,  need  not  call  such  persons  as  witnesses  to  prove  the  fraud  if  he  can  make  out  a 
frma  facte  case  without  doing  so.  On  the  other  hand,  the  failure  of  the  respondents  to 
call  such  persons  to  disprove  we  fraud,  when  no  reason  appears  for  not  having  done  so, 
is  a  strong  circumstance  of  suspicion. 

Grahtee  is  as  Necessakt  to  a  Convetance  as  a  Grantor,  and  it  follows  that  a 
United  States  land  patent  to  a  fictitious  grantee  is  absolutely  null  and  void. 

Pcbchasee  of  IIand,  Who  Claims  Protection  as  a  Bona  Fide  Purchaser  for 
raloeand  without  notice,  must  hold  the  legal  title,  or  be  entitled  to  call  for  it;  for  if  his 
title  is  merely  equitable,  it  must  yield  to  a  legal  and  equitable  title  in  an  adverse  party. 

OxB  Who  has  Acquired  Tttlr  by  Fraud  may  Make  a  Valid  Conveyance  to  a 
homfide  pnrchajser;  but  one  who  has  never  acquired  the  title  can  not  convey  it,  nor  can 
the  title  be  transferred  by  fraudulently  obtaining  from  the  owner  a  deed  purporting  to 
convey  it  to  a  fictitious  person,  and  then  forging  a  conveyance  from  such  fictitious  per- 
nn  to  another,  however  innocent  the  latter  may  be. 

Neither  the  Defense  of  the  Statute  of  Limitations  nor  That  of  Laches  can 
be  pleaded  against  the  United  States,  although,  as  a  general  rule,  whenever  the  govern- 
ment becomes  a  party  to  a  suit  in  its  own  courts  it  stands  upon  the  same  footing  with 
iodiTidaalB,  and  must  submit  to  the  law  as  it  is  administered  between  man  and  man. 

CouKTS  OF  Equity  may  Refuse  to  Entertain  a  Controversy  when  the  lapse 
^  time  since  the  cause  of  action  accrued  is  so  great  as  to  afiford  the  reasonable  presump- 
tion that  the  witnesses  who  could  testify  concerning  it  are  all  dead,  and  the  proofs  lost 
or  destroyed. 

XoncE  OF  THE  Grantor's  Intention  to  Rescind  the  Conveyance  and  demand 
a  return  of  the  property  conveyed,  on  account  of  fraud  in  obtaining  such  conveyance,  is 
not  necessary  wnere  the  grantee  is  a  fictitious  person. 

UxiTED  ^ates  Need  not  Return  or  Tender  the  Money  Received  in  consid- 
eration of  a  fraudulent  patent,  as  a  condition  precedent  to  its  right  to  maintain  a  suit  to 
Kt  aside  such  patent,  where  the  same  has  been  made  to  a  fictitious  patentee. 

UxiTEO  States  can  not  be  Estopped  by  the  Frauds  or  crimes  of  its  public  officials. 

Bill  ia  equity  brought  to  set  aside  certain  land  patents  on  the  ground 
offmud.  The  facts  are  sufficiently  stated  in  the  opinion,  rendered  on 
final  hearing. 

W.  8,  Decker,  Special  Assistant  U.  S.  Attorney,  for  the  complainant. 

Lipnan  K.  Bass,  Wolcoit  &  Milbum,  and  John  M,  Waldron,  for  the  re- 
spondents. 

McCraby,  Circuit  Judge.  The  important  allegation  of  the  bill  is  that 
tbe  patentees  named  in  the  patents  sought  to  be  set  aside — sixty-one  in 
nuinber — as  well  as  the  witnesses  by  whom  proof  of  pre-emption  pur- 
portfi  to  have  been  made,  were  all  fictitious  persons,  having  no  existence 
ia  fact.  It  is  averred  that  the  pre-emption  papers,  together  with  the  sig- 
liatures  thereto^  were  fraudulently  manufactured  by  certain  conspirators 
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named,  or  other  persons  unknown,  for  the  purpose  of  cheating  and  de- 
frauding the  complainant  out  of  its  title  to  the  lands  in  question.  In 
other  words,  the  contention  of  the  complainant  is  that  the  officers  of  the 
general  land  office  were  by  fraud  induced  to  execute  patents  to  fictitious 
persons,  so  that  there  were  in  fact  no  grantees  capable  of  taking  title. 
We  will  first  inquire  whether  the  proof  sufficiently,  shows  that  this  is  true 
as  a  matter  of  fact. 

The  bill  sets  out  the  names  of  the  supposed  pre-emptors  and  patentees, 
to  the  number  of  sixty-one,  and  charges  that  they  are  myths  and  ficti- 
tious persons,  and  that  the  names  are  fictitious  names;  that  no  persons 
by  such  names  have  ever  lived  or  been  known  in  the  county  of  Las  Ani- 
mas, Colorado,  where  said  lands  are  situated.  It  also  sets  out  the  names 
of  persons  purporting  to  have  appeared  as  witnesses  in  these  several  cases, 
and  makes  the  same  averments  as  to  them. 

Although  these  averments  are  negative  in  character,  yet,  as  the  com- 
plainant has  made  them  the  basis  of  its  suit,  the  burden  is  upon  it  to 
show  that  they  are  at  least  prima  fade  true:  Greenleaf 's  Evidence,  sec. 
78;  Wharton's  Evidence,  chap.  7. 

The  complainant  has  acccordingly  called  fourteen  witnesses,  who  Lave 
resided  in  Las  Animas  county  for  a  number  of  years,  and  who  testify 
that  they  were  well  acquainted  there  at,  before,  and  since  the  dates 
of  the  several  patents,  and  that  during  the  years  from  1870  to  1874  none 
of  the  persons  named  as  patentees,  with  the  exception  of  Juan  B.  Mar- 
tine,  were  known  in  the  county;  and  as  to  Martine,  the  proof  is  that  a 
common  laborer  was  known  in  Trinidad  of  that  name,  but  that  he  never 
occupied  any  of  the  land  in  question.  It  is  not  probable  that  he  was  an 
actual  pre-emptor  if  all  the  other  sixty  were  myths.  It  clearly  appears 
by  the  evidence  that  none  of  the  lands  were  occupied  or  in  any  way  im- 
proved prior  to  the  issuing  of  the  patents,  although,  in  each  case,  what 
purports  to  be  an  affidavit  of  the  cUimant  is  filed,  setting  forth  that  he 
is  a  citizen  of  Las  Animas  county,  and  has  made  settlement  on  and  im- 
proved the  land  in  good  faith,  etc.,  describing  the  improvements. 

The  proof  is  very  clear  that,  witli  the  possible  exception  of  Martine, 
no  such  persons  as  those  named  as  patentees  either  occupied  the  land  or 
resided  within  the  county  at  the  time  that  the  pretended  entries  were 
made.  It  was  then  a  very  new  country, but  sparselypopulated,  and  it  is 
incredible  that  so  large  a  number  of  persons  could  have  lived  in  the  com- 
munity and  that  all  could  have  been  unknown  to  the  leading  citizens . 
At  all  events,  the  proof  produced  by  the  complainant  is  sufficient  to  shift 
the  burden  and  make  it  necessary  for  respondents  to  come  forward  with 
proof  to  show  that  these  supposed  patentees  were  real  persons.  If  such 
be  the  fact,  it  would  have  been  easy  for  respondents  to  show  it,  although 
quite  difficult  for  complainant  to  prove  the  negative.  If  sixty-one  per- 
sons bearing  the  names  of  these  patentees  ever  existed  and  actually  ap- 
peared before  the  land  officers  at  Pueblo  as  applicants  for  pre-emption, 
and  if  they  produced  living  witnesses  to  testify  for  them,  it  certainly 
would  not  be  difficult  for  respondent  to  identify  them,  or  at  least  some  of 
them;  but  if  they  never  existed,  it  must  in  the  nature  of  the  case  be  diffi- 
cult, if  not  impossible,  to  prove  the  fact  of  their  non-existence  by  clear 
and  positive  evidence.  All  that  is  possible  in  such  case  is  to  call  as  wit- 
nesses those  who  would  probably  have  known  them  if  they  had  lived  at 
the  time  and  place  in  question.  The  fact  of  their  non-existenco  could  be 
shown  in  no  other  way.     It  is  suggested  in  argument  that  the  proof  is 
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insufficient,  because  it  only  goes  to  show  that  none  of  the  patentees  or 
witnesses  ever  lived  in  Las  Animas  county,  and  does  not  tend  to  prove 
that  they  did  not  exist  elsewhere.  It  would,  however,  be  manifestly  im- 
possible for  complainant  to  call  witnesses  to  testify  as  to  all  localities, 
and  besides,  each  of  the  supposed  patentees  must  have  resided  in  Las 
Animas  county  and  actually  occupied  and  improved  the  land  patented  to 
him,  in  order  to  be  entitled  to  a  patent  at  all,  and  each  was  required  to 
swear  to  such  residence,  occupancy,  and  improvement.  If  none  of  them 
were  ever  in  the  county,  and  no  improvements  were  ever  made  upon  the 
land,  then  the  proofs  upon  which  the  patents  issued  were  false,  and  the 
inference  that  Uio  papers  were  manufactured  without  the  presence  of  any 
persons  bearing  or  assuming  the  names  of  the  patentees  is  not  more  un- 
reasonable than  would  be  the  inference  that  sixty-one  actual  persons 
committed  perjury  themselves,  and  suborned  as  many  others  to  perjure 
themselves  as  witnesses,  in  order  to  acquire  the  title.  At  all  events,  I 
am  clearly  of  the  opinion  that  complainant  can  be  required  to  do  no  more 
than  to  show  that  the  supposed  patentees  did  not  live  in  Las  Animas 
county,  and  that  the  lands  in  question  had  neither  been  occupied  nor  im- 
proved. 

If  this  is  not  sufficient  to  shift  the  burden,  then  it  must  follow  that  we 
should  require  the  complainant  to  make  the  same  showing  with  respect 
to  every  other  community  in  the  United  States,  and  this  can  scarcely  be 
fierioosly  insisted  upon.  It  would  be  very  difficult  to  prove  that  these 
supposed  persons  did  not  exist  in  all  space.  ''  But  jurisprudence  has  to 
do  with  no  such  vague  domains.  Its  territory  is  limited.  It  inquires 
whether  in  a  particular  spot,  at  a  particular  time,  open  to  human  obser- 
vation, a  particular  thing  existed.  *  *  *  It  is  possible  within  such 
limited  range  to  call  all  witnesses  who  were  likely  to  have  been  at  the 
given  spot,  or  observed  the  given  persons,  at  the  particular  time,  and  so 
to  approach  the  negative  by  gradually  exhausting  the  affirmative:" 
Wharton  on  Evidence,  sec.  356.  The  amount  of  proof  required  to 
support  the  negative  proposition  and  to  shift  the  burden  will  vary 
according  to  the  circumstances  of  the  case;  and  very  slender  evidence 
will  often  be  sufficient  to  shift  the  burden  to  the  party  having  the 
greatest  opportunities  of  knowledge  concerning  the  fact  to  be  inquired 
into:  Stephen's  Digest  of  the  Law  of  Evidence,  art.  96.  In  the  pres- 
ent case,  to  hold  the  respondents  bound  to  produce  evidence  in  support 
of  tho  afiSrmative  of  the  proposition — ^that  these  supposed  patentees  were 
actual  persons — is,  under  the  circumstances,  both  reasonable  and  just, 
hecause  the  proof  of  that  fact,  if  it  be  a  fact,  is  within  their  reach.  The 
papers  could  not  have  been  fabricated,  as  alleged,  in  the  names  of 
fictitious  persons  inthout  the  knowledge  of  the  register  and  receiver  of 
the  land  office  at  Pueblo,  and  the  bill  distinctly  charges  that  both  of 
these  officers  were  parties  to  the  fraud  and  conspiracy.  What  purport 
to  be  transfers  from  each  of  the  supposed  patentees  to  one  Jackson  as 
trustee  for  the  Colorado  Coal  and  Town  Company,  are  shown  in  evi- 
dence. Jackson,  however,  swears  that  he  dealt  only  with  one  A.  0. 
Hunt,  who  brought  him  the  receiver's  certificates  properly  assigned,  and 
be  never  saw  or  knew  any  of  the  pre-emptors  or  patentees.  He  bought 
the  lands  from  Hunt  and  paid  him  for  them,  receiving  what  appeared  to 
he  the  usual  evidence  of  title.  .  It  is  fair  to  presume  that  Hunt  dealt 
with  the  actual  pre-emptors,  if  any  existed,  or  if  he  did  not,  he  could 
state  with  whom  he  did  deal,  and  thus  put  the  inquirer  on  the  road 
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which  would  lead  him  to  the  original  parties,  if  any  such  actually 
existed.  It  is  conceded  that  the  receiver  is  dead,  but  no  reason  appears 
for  not  calling  either  the  register  or  Hunt;  and  the  failure  to  do  so  is  a 
circumstance  the  significance  of  which  the  court  is  not  at  liberty  to  over- 
look. If  the  court  could  suppose  that  an  innocent  official  thus  accused 
by  a  bill  filed  by  the  attorney  general  of  the  United  States  would  fail  to 
demand  or  at  least  request  opportunity  to  vindicate  himself  under  oath, 
it  would  be  impossible  to  doubt  that  the  respondents  would  have  called 
him  if  the  truth  had  been  otherwise  than  as  the  bill  alleges.  It  is 
insisted  that  it  was  the  duty  of  the  complainant,  to  call  these  witnesses; 
but  the  court  does  not  think  so.  The  complainant,  having  charged  these 
persons  with  fraud  and  conspiracy,  should  not  be  driven  to  the  necessity 
of  calling  them  as  its  witnesses  if  it  is  possible  for  it  to  make  out  a  prima 
fade  case  without  doing  so.  The  respondents,  whose  defense  rests,  at 
least  in  part,  upon  a  denial  of  the  charge  of  fraud  and  conspiracy  made 
against  these  persons,  could  with  perfect  safety  have  called  them  if  the 
charge  is  false. 

Thus  far  no  notice  has  been  taken  of  the  testimony  of  experts  upon  the 
question  whether  the  signatures  to  the  papers  in  question  appear  to  be 
genuine  signatures  of  different  persons.  The  opinions  of  the  expert  wit- 
nesses differ,  as  is  usual  in  such  cases;  but  in  my  judgment,  this  testimony, 
considered  as  a  whole,  confirms  the  theory  that  the  papers  were  fabricated. 

Having  thus  reached  the  conclusion  that  the  supposed  patentees  in  each 
and  all  the  patents  sought  to  be  set  aside  were  fictitious  persons  having 
no  existence,  it  only  remains  to  determine  whut  the  consequences  are  with 
respect  to  the  present  respondents.  And  for  purposes  of  this  inquiry,  I 
will  assume  'that  it  sufficiently  appears  that  respondents  had  no  actual 
notice  of  or  participation  in  the  fntuds  whereby  the  patents  were  obtained. 
The  rule  of  law  that  a  grantee,  capable  of  taking  the  title,  is  necessary  to 
the  vaUdity  of  a  deed,  k  elemenLy.  A  granL  is  as  necesaa^the 
conveyance  of  land  as  a  grantor,  and  it  follows  that  a  grant  to  a  fictitious 
person  is  simply  void:  3  Wash,  on  Real  Prop.,  4th  ed.,  265;  Muskingum 
Turnpike  v.  Ward,  13  Ohio,  120;  Hulich  v.  Scovil,  4  Gilm.  (111.)  175. 

''  By  the  common  law  all  grants  between  individuals  must  be  made  to 
a  gi'antee  in  existence,  or  capable  of  taking;  otherwise  there  could  be  no 
such  thing  as  livery  of  seisin:"  Miller  v.  Chittenden,  2  Iowa,  368. 

''A  patent  for  land  to  a  fictitious  person  not  in  existence  carries  no 
title,  vests  no  interest  in  any  one:"  Thomas  v.  Boemen,  25  Mo.  27;  Gait 
V.  Galloway,  4  Pet.  332;  Galloway  v.  Finley,  12  Id.  297. 

The  case  of  Sampeyreac  et  al.  v.  The  United  States,  7  Pet.  222,  was  a 
bill  for  review  to  set  aside  a  former  decree  in  favor  of  Sampeyreac  vesting 
title  in  him,  under  an  alleged  grant  from  the  governor  of  Louisiana,  while 
it  was  a  province  of  France,  and  which  inured  to  the  benefit  of  the  claim- 
ant by  virtue  of  the  treaty  of  1803.  The  grant  and  the  decree  founded 
thereon  were  attacked  by  the  United  States  on  the  ground  that  Sampey- 
reac was  a  fictitious  person.  The  court,  per  Thompson,  J.,  said:  *'  The 
original  party  to  the  decree  being  a  fictitious  person,  no  title  could  pass 
under  the  patent,  if  issued.  It  would  remain  to  the  United  States:" 
Id.,  p.  241. 

I  must  hold,  therefore,  that  the  patentees  in  this  case,  being  fictitious 
persons,  no  title  passed  from  the  United  States  by  virtue  of  the  patent  in 
question. 
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There  could  be  no  conveyance  of  the  title  where  there  was  no  grantee 
to  take  the  title.     The  patents  were  and  are  absolutely  null  and  void. 

The  respondents  claim  protection  as  bona  fide  purchasers  for  value  with- 
out notice  of  the  fraud;  but  this  defense  can  only  be  maintained  by 
showing  that  the  legal  title  has  passed  to  them.  The  original  patents  be- 
ing void  for  the  want  of  the  necessary  grantees,  as  we  have  already  seen, 
the  title  never  passed  from  the  United  States,  and  the  doctrine  in  ques- 
tion can  not  be  invoked.  *'  The  purchaser  in  all  cases  must  hold  the 
legal  title,  or  be  entitled  to  call  for  it,  in  order  to  give  him  a  full  protec- 
tion of  this  defense;  for  if  his  title  is  merely  equitable,  then  he  must 
yield  to*  a  legal  and  equitable  title  in  the  adverse  party:  Story's  Eq.  Jur. , 
sec.  64,  c.  In  the  case  of  Sampeyreac  v.  United  States,  supra,  this  de- 
fense was  interposed  by  the  respondent,  Joseph  Stewart,  who  was  allowed 
to  intervene  and  plead  that  he  was  a  bona  fide  purchaser  for  value  and 
without  notice.  The  court,  however,  upon  hearing,  overruled  the  de- 
fense, upon  the  ground,  among  others,  as  stated  in  the  opinion,  that ''  on 
general  principles,  it  is  incontestable  that  a  grantor  can  convey  no  more 
than  he  possesses.  Hence,  those  who  come  in  under  the  holder  of  a  void 
grant  can  acquire  nothing.''  In  that  case,  Stewart  purchased  upon  the 
faith  of  a  grant  which  had  been  confirmed  by  a  decree  of  a  court  of 
equity  in  Arkansas  territory.  He  was  not  protected,  because  both  grant 
and  decree  were  afterwards  held  fraudulent  and  void,  on  the  ground  that 
the  supposed  grantee  in  the  one  and  complainant  in  the  other  was  a  ficti- 
tious person.  The  case  is  certainly  as  strong  as  the  one  before  us.  See 
Gray  v.  Jones,  14  Fed.  Eep.  83;  S.  C,  4  McCrary. 

In  the  light  of  these  principles  and  authorities,  it  is  impossible  to  hold 
that  the  respondents,  or  any  of  them,  have  acquired  a  right  to  the  land 
in  controversy  by  reason  of  their  standing  in  the  character  of  bona  fide 
purchasers.  The  title  has  never  passed  from  the  United  States.  A  per- 
son who  has  acquired  title  by  fraud  may  make  a  valid  conveyance  to  a 
hona  fide  purchaser;  but  one  who  has  never  acquired  the  title  can  not 
convey  it,  and  much  less  can  the  title  be  transferred  by  fraudulently  ob- 
taining from  the  owner  a  deed  purporting  to  convey  it  to  a  fictitious  per- 
son, and  then  forging  a  conveyance  from  such  fictitious  person  to  an- 
other, however  innocent  the  latter  may  be. 

The  counsel  for  respondents  have  argued  venr  earnestly  that,  as  this  is 
a  suit  to  rescind  and  set  aside  a  deed  for  fraud,  the  rule  which  requires 
the  injured  pariy,  upon  discovering  the  fraud,  to  give  notice  of  his  in- 
tention to  rescind  without  delay,  applies  and  bars  relief.  The  bill  was 
filed  in  January,  1880.  It  is  insisted  that  complainant  had  notice  of  the 
fraud  as  early  as  November,  1873,  through  a  letter  received  at  the  general 
land  office  at  Washington,  from  one  E.  J.  Hubbard.  The  letter  is  in 
evidence,  and  is  as  follows: 

"Law  Office  op  Graham,  ) 

"  Trinidad,  Colorado,  Nov.  28,  1873.  J 
*' Honorable  Commissioner  of  United  States  Land  Office: 

"  Sir — ^The  most  gigantic  frauds  upon  the  department  you  control  are 
being  perpetrated  in  this  portion  of  Colorado.  Coal  lands  are  being  en- 
tered as  agricultural  lands  by  straw  men,  and  conveyances  made  to  the 
procurers  of  these  perjuries  (who  pretend  to  be  innocent  in  the  matter). 
This  portion  of  Colorado  is  all  coal  land.  Townships  33,  32,  and  30, 
in  range  64,  are  coal  lands  (every  section),  except  a  little  of  the  river 
bottom.     There  are  over  thirty  townships  north  of  range  33,  and  west  of 
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63,  that  have  coal  on  eyery  section,  and  the  agricultural  land  does  not 
exceed  three  sections.  These  parties^  even  sell  out,  and  then  apply  to 
the  general  land  office  to  change  the  location  of  the  lands  patented.  Of 
this  latter  I  am  advised  by  common  rumor. 

'*  The  people  rely  on  the  law  to  protect,  and  ask  the  department  to 
assist,  them  in  their  rights.  There  issomeUiing  out  of  proportion  in  our 
land  office. 

**  The  register  and  receiver  are  charged  with  complicity  in  these  things. 

"  If  the  United  States  attorney  will  take  the  matter  in  hand,  the  mattef 
can  be  fastened  on  the  proper  parties,  but  in  the  mean  time,  unless  your 
department  is  vigilant  and  dishonest  men  thwarted,  the  government  is 
defrauded  of  thousands  of  acres  of  its  most  valuable  coal  lands. 

**  I  am,  very  respectfully, 

"E.  J.  HUBBABD." 

Indorsed.  Letter  K.,  No.  78,067,  to  E.  J.  Hubbard,  Trinidad,  Col- 
orado Territory,  November  28,  1873.  Alleges  fraud  on  the  government, 
etc.  Answered  December  11,  1873.  Referred  to  D.  N.  Received  (G. 
L.  O.),  December  3,  1873. 

It  will  be  observed  that  this  letter  designates  no  particular  entries  as 
fraudulent,  and  describes  no  particular  lands  that  were  being  fraudu- 
lently entered.  The  writer's  purpose,  which  was  most  laudable,  seems 
to  have  been  to  induce  the  land  departcnent  to  institute  an  investigation. 
It  is  more  than  doubtful  whether  this  letter  can  bo  regarded  as  a  sufficient 
notice  to  the  United  States  of  the  existence  of  th^  particular  frauds  now 
in  question,  even  assuming  that  a  volunteered  communication  from  a 
private  citizen  to  a  bureau  officer  in  the  interior  department  could  in  any 
case  be  held  to  charge  the  government  with  notice  of  its  contents. 
Waiving,  however,  the  consideration  of  this  question,  I  am  constrained 
to  hold  that  laches  can  not  be  imputed  to  the  government.  It  is  true, 
as  a  general  prpposition,  that  when  the  government  becomes  a  party  to 
a  suit  in  its  own  courts,  it  stands  upon  the  same  footing  with  individuals, 
and  must  submit  to  the  law  as  it  is  administered  between  man  and  man. 
But  this  general  rule  has  its  limitations,  and  one  of  them  is  that  neither 
the  defense  of  the  statute  of  limitations  nor  that  of  laches  can  be  pleaded 
against  the  United  States.  '*  The  general  principle  is  that  laches  is  not 
imputable  to  the  government;  and. the  maxim  is  founded,  not  in  the 
notion  of  extraordinary  prerogative,  but"  upon  a  great  public  policy. 
The  government  can  transact  its  business  only  through  its  agents;  and 
its  fiscal  operations  are  so  various  and  its  agencies  so  numerous  and 
scattered  that  the  utmost  vigilance  would  not  save  the  public  from  the 
most  serious  losses,  if  the  doctrine  of  laches  can  be  applied  to  its  trans- 
actions:" United  States  v.  Kirkpatrick,  9  Wheat.  736;  United  States  v. 
Hoar,  2  Mason,  311;  United  States  v.  Williams,  6  McLean,  133;  Gibson 
V.  Chouteau,  13  Wall.  92;  United  States  v.  Thompson,  98  U.  S.  486; 
Ganson  v.  United  States,  97  Id.  584. 

If,  indeed,  the  lapse  of  time  since  the  cause  of  action  accrued  has  been 
so  great  as  to  afford  the  reasonable  presumption  that  the  witnesses  who 
could  testify  concerning  it  are  all  dead  and  the  proofs  lost  or  destroyed, 
a  court  of  equity  may,  no  doubt,  on  that  ground  refuse  to  entertain  the 
controversy :  United  States  v.  Beebe,  4  McCrary,  12.  But  this  can  not  be 
claimed  upon  the  facts  of  the  present  case.  At  most,  the  lapse  of.  time 
here  was  only  six  or  seven  years,  and  it  Is  not  claimed  that  the  witnesses 
who  could  testify  from  personal  knowledge  of  the  facts  are  all  dead,  nor 
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that  the  proofs  have  been  lost  or  destroyed.  Independently  of  tJiese  con- 
siderations, it  is  difficult  to  see  npon  what  principle  this  doctrine  concern- 
ing the  daty  promptly  to  rescind  can  be  applied  to  a  case  of  this  kind, 
\rhere  there  never  was  a  contract  in  the  sense  of  an  agreement  between 
contractiiig  parties.  The  rule  requires  the  defrauded  party  to  give  notice 
to  the  party  guilty  of  the  fraud,  of  his  purpose  to  rescind  and  demand  a 
return  of  the  property  conveyed.  But  where  the  other  party  has  no  ex- 
istence, ^here  the  conveyance  has  been  made  to  a  myth,  how  can  this  rule 
be  applied?  To  whom  shall  notice  be  given  ?  Upon  whom  shall  demand 
for  a  return  or  reconveyance  of  the  property  be  made  ?  It  is  also  insisted 
that  the  United  States  has  not  returned  the  money  received  for  these 
fraudulent  conveyances,  and  that  therefore  this  suit  can  not  be  main- 
tained. Without  considering  whether  the  government  is  bound,  as  a  con- 
dition precedent  to  its  right  to  file  a  bill  to  set  aside  a  fraudulent  patent, 
to  pay  or  tender  to  the  patentee  the  consideration  received,  it  is  sufficient 
to  say  in  the  present  caselhat  there  no  patentees,  and  therefore  no  one  in 
existence  to  whom  such  payment  could  properly  be  made. 

The  counsel  for  the  respondents  insist  that  the  complainant  ought  to 
be  bound  by  the  patents  issued,  even  though  the  patentees  were  myths, 
because  the  respondents  have  acted  in  good  faith,  upon  the  assumption 
that  they  were  valid,  relying  upon  the  record.  It  is  insisted  that  the  facts 
present  a  case  of  equitable  estoppel,  upon  the  theory  that ''  when  one  of 
two  innocent  persons  must  suffer  a  loss,  it  should  be  borne  by  that  one 
of  them  who  by  his  conduct,  acts,  or  omissions  has  rendered  the  injury 
possible."  It  is  a  conclusive  answer  to  this  contention  to  say  that  the 
respondents  are  not  innocent  purchasers  within  the  meaning  of  the  rule, 
as  we  have  already  seen.  But  I  think  it  proper  to  add,  that  so  far  as  I 
know  it  has  never  been  held  that  the  United  States  can  be  estopped  by 
the  frauds — not  to  say  crimes — of  the  public  officials;  and  it  is  apparent 
that  the  consequences  of  such  a  doctrine  would  be  ruinous.  In  my  opin- 
ion, the  doctrine  of  estoppel  does  not  apply. 

Upon  the  whole  case  my  conclusion  is,  that  there  must  be  a  decree  for 
complainant  in  accordance  with  the  prayer  of  the  bill,  and  it  is  accord- 
ingly so  ordered. 


CIRCUIT  COURT,  DISTRICT  OF  NEVADA. 
Hampton,  Executor,  etc.,  v.  Truckeb  Canal  Company. 

Med  November  24,  1883. 

MBCHAiacs*  Liens— JuBiSDiCTiON— Assignment. — In  actions,  begun  in  this  court  by 
an  assignee  to  forecloBe  mechanics*  liens,  the  jurisdiction  of  the  court  as  to  all  of  the 
original  lien  claimants,  whose  liens  are  sought  to  bo  enforced,  must  be  affirmatively 
shown  by  the  bill  of  complaint. 

WuKRB  It  Appears  from  the  Bill  that  Any  of  the  Original  Lien  Holders, 
by  reason  of  their  citizenship,  could  not  maintain  an  action  in  this  court  to  foreclose  or 
enforce  their  liens,  the  bill  must  be  dismissed  for  want  of  jurisdiction. 

Sxht  in  equity  to  foreclose  certain  mechanics'  liens.  The  opinion  states 
the  facts. 

Before  Sawyeb,  circuit  judge,  and  Sabin,  district  judge. 
W,  E.  F.  Deal  and  E.  M,  Clarke,  for  the  complainant. 
C.  8.  Varian  and  R,  H,  Lindsey,  for  the  defendant. 
No.  1—2 
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Sabin,*  D.  J.  ^his  action  was  brouglit  in  this  court  by  C.  P.  Hubbell, 
since  deceased,  a  citizen  of  the  state  of  California,  against  the  defendant, 
a  Nevada  corporation,  to  foreclose  certain  liens,  usually  called  mechanics' 
liens,  set  forth  in  the  bill  of  complaint.  The  liens  sought  to  be  fore- 
closed and  enforced  against  defendant  are  one  hundred  and  tweniy-two 
in  number,  aggregating  one  hundred  and  fifteen  thousand  and  fifty-nine 
dollars  and  sixty-six  cents  in  amount.  They  are  classified  as  contractors', 
subcontractors',  material-men's  and  laborers'  liens.  Complainant,  Hub- 
bell,  derived  title  to  these  liens  through  various  assignments,  direct  and 
intermediate,  to  himself.  Of  these  liens,  one  hundred  and  twelve  were 
assigned  by  the  original  lien  holders  to  J.  C.  Hampton,  and  by  him 
assigned  to  Hubbell;  three  were  assigned  to  J.  C.  Hampton  and  Com- 
pany, and  by  said  firm  to  Hubbell;  two  to  S.  W.  Lee,  and  by  him  to  Hub- 
bell;  and  five  were  assigned  by  the  original  lien  holders  directly  to  Hubbell. 

The  original  bill  of  complaint  was  silent  as  to  the  citizenship  of  all 
of  the  original  lien  holders,  and  also  as  to  the  citizenship  of  J.  C.  Hamp- 
ton, J.  C.  Hampton  and  Company,  and  S.  W.  Lee,  intermediate  aS' 
signees  of  one  hundred  and  seventeen  of  these  liens,  and  the  immediate 
assignors  of  complainant.  Objection  having  been  raised  as  to  the  sufii- 
ciency  of  the  bUl  on  this  point,  complainant  filed  an  amended  bill,  June 
5,  1882,  alleging  that  one  hundred  and  thirteen  of  the  original  owners  of 
said  liens,  named  in  the  amended  bill,  were  Chinamen,  and  subjects  of 
the  emperor  of  China  at  the  date  of  the  filing  of  both  the  original  and 
amended  bill  of  complaint.  The  amended  bill,  however,  was  wholly 
silent  as  to  the  citizenship  of  the  other  nine  original  lien  owners,  and 
also  as  to  the  citizenship  of  J.  C.  Hampton,  J.  C.  Hampton  and  Com- 
pany, and  S.  W.  Lee,  intermediate  assignees  of  one  hundred  and  seven- 
teen of  the  liens  sought  to  be  foreclosed.  The  demands  of  the  nine 
lien  holders  whose  citizenship  is  not  set  forth  aggregate  the  sum  of  four 
thousand  eight  hundred  and  ninety  dollars  and  fifty-two  cents,  in 
amounts  varying  from  two  thousand  five  hundred  and  eighty-four  dollars 
and  sixty-six  cents  to  thirty-three  dollars. 

This  omission,  in  the  amended  bill,  of  any  averment  as  to  the  citizen- 
ship of  these  nine  original  lien  claimants,  may  be  considered  as  an 
admission  that  they  were  citizens  of  Nevada  at  the  time  of  the  com- 
mencement of  this  action,  since,  had  their  citizenship  been  such  as  to 
bring  them  within  the  statute  giving  this  court  jurisdiction,  it  certainly 
would  have  been  set  forth  in  the  amended  bill,  prepared  and  filed  ex- 
pressly to  obviate  any  supposed  jurisdictional  defect  in  the  original  bill. 

If,  however,  this  presumption  is  not  in  fact  true,  still  the  bill  is  fatally 
defective  on  this  point.  The  jurisdiction  of  the  court  as  to  all  parties 
must  affirmatively  and  clearly  appear  by  the  pleadings,  and  this  not  by 
way  of  description,  or  recital,  but  by  positive  averment. 

The  rulings  of  the  supreme  court  upon  this  point  have  been  uniform 
and  without  exception.  In  Brown  v.  Keene,  8  Peters,  112,  the  court 
says:  *'  The  decisions  of  this  court  require  that  the  averment  of  jurisdic- 
tion shall  be  positive,  that  the  declaration  shall  state  expressly  the  fact 
on  which  jurisdiction  depends.  It  is  not  sufficient  that  jurisdiction  may 
be  inferred  argumentatively  from  its  averments." 

In  94  U.  S.  465,  Ex  parte  Smith,  the  court  says:  "No  presumptions 
arise  in  favor  of  the  jurisdiction  of  the  federal  courts." 

The  statute  of  March  3,  1875,  controlling  the  jurisdiction  of  the  court 
in  this  matter,  reads  as  follows:  "  Nor  shall  any  circuit  or  district  court 
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have  cogmzance  of  any  suit,  founded  on  contract,  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
thereon  if  no  assignment  had  been  made,  except  in  cases  of  promissory 
notes,  negotiable  by  the  law  merchant  and  bills  of  exchange/' 

In  this  case  it  does  not  appear  by  the  original  or  amended  bill  that 
any  one  of  these  nine  original  lien  owners  whose  citizenship  is  not  set 
forth  in  the  amended  bill  could  have  prosecuted  an  action  in  this  court, 
upon  any  of  those  liens,  ''  if  no  assignment  had  been  made."  But  such 
fact  must  appear,  or  the  court  has  not  jurisdiction. 

Section  11  of  the  judiciary  act  of  1789  does  not  materially  differ,  upon 
the  point  here  involved,  from  the  act  of  1875,  above  cited,  and  the 
rnlings  of  the  supreme  court  upon  section  11  of  the  act  of  1789  are  appli- 
cable in  this  case:  Brown  v.  Keene,  8  Peters,  112;  Jackson  v.  Ash  ton, 
Saun.  148;  Mantalet  v.  Murray,  4  Cranch,  46;  Corbin  v.  County  of 
Black  Hawk,  105  tJ.  S.  659;  Sere  v.  Pitot,  6  Cranch,  332;  Bradley 
T.  Rhein's  Adm'rs,  8  Wall.  393;  Mollan  v.  Torrence,  9  Wheat.  537; 
Morgan's  Ex'rs  v.  Gray,  19  Wall.  81.  We  think  there  is  no  conflict 
upon  the  point  here  involved  in  the  rulings  of  any  of  the  national  courts. 

It  ivas  suggested  upon  argument  that  the  citizenship  of  these  nine 
original  lien  holders  was  immaterial,  since  complainant  owned  all  of  the 
one  hundred  and  twenty-two  liens,  and  hence  none  of  the  other  lien 
claimants  could  be  prejudiced;  and  further,  that  the  amount  claimed  by 
them  is  embraced  in  the  lien  filed  by  Linn  Chung  and  Company,  as 
original  contractors,  for  fifty  thousand  dollars,  and  is  also  embraced  in 
the  hen  filed  by  Ah  Wan>  as  a  subcontractor,  for  the  same  amount. 
The  merit  of  the  suggestion  is  not  clear;  but  were  it  so,  it  could  scarcely 
preyail  against  the  positive  provision  of  the  statute. 

While  the  national  courts  may  be  invoked,  in  proper  cases,  to  give 
eflfect  to  and  enforce  statutory  liens  and  remedies  provided  by  a  state, 
jet  in  such  proceedings  they  are  guided  by  the  state  statute,  and  follow 
as  nearly  as  possible  toe  course  indicated  therein. 

Should  the  court  proceed  to  examine  this  case  upon  the  merits,  it 
would  be  as  necessary  for  it  to  investigate  and  determine  how  much, 
ii  anything,  was  due  upon  each  of  these  nine  liens,  as  it  would  to  investi- 
gate and  determine  how  much  might  be  due  upon  any  or  all  of  the 
other  one.  hundred  and  thirteen  liens. 

The  liens  can  not  be  singled  out,  or  segregated,  and  some  of  them 
considered  and  others  not  considered.  Some  of  the  liens  might  be  valid 
under  the  state  statute,  and  others  be  fatally  defective,  for  non-compli- 
ance with  the  statute  in  perfecting  them. 

It  might  appear  that  the  lien  of  Linn  Chung  and  Company,  and  that 
of  Ah  Wan,  for  fiifty  thousand  dollars  each,  were  defective  and  could  not 
be  enforced,  and  that  all  of  the  other  liens  were  valid  and  binding  upon 
ihe  defendant,  and  complainant  entitled  to  judgment  thereon.  The 
liens  must  each  be  examined,  and  their  validity  under  the  statute 
determined,  as  well  as  the  amount  due,  and  the  rank  of  each  declared: 
Stat.  Nev.  1875,  chap.  64,  sec.  11. 

And  this  is  evidently  the  theory  on  which  the  bill  of  complaint  was 
framed.  If  it  was  immaterial  to  complainant  whether  or  not  these  nine 
liens  be  adjudicated  upon,  why  were  they  set  forth  in  the  bill,  and  judg- 
ment invoked  upon  uiem  as  well  as  upon  the  other  one  hundred  and 
thirteen  liens,  and  why  did  complainant  purchase  them  if  not  beneficial 
to  him  in  some  way?    And  if  beneficial  he  is  entitled  to  such  benefit. 

It  is  further  insisted  by  complainant,  ''  that  the  liens  in  this  case  are 
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in  no  sense  of  the  word  contracts/'  and  hence  are  not  within  the  act  of 
congress.  While  it  may  be  true  that  a  lien  per  se  is  not  a  contract,  yet 
all  liens  of  the  nature  set  forth  in  the  bill  in  this  action  arise  and  are 
based  upon  contract,  express  or  implied.  The  lien  itself  is  merely  an 
instrumentality,  a  special  remedy  given,  by  which  the  contract  may  be 
enforced.  The  assignment  of  a  mere  lien  would  be  idle,  would  confer 
no  right  of  action  upon  the  assignee  thereof,  if  such  assignment  did  not 
also  transfer  the  debt  secured  by  the  lien.  A  debt  is  a  sum  of  money 
due  upon  contract,  express  or  implied,  or  established  by  judgment. 
The  debt  transferred  is  the  substantial  thing,  the  lien  is  an  incident 
thereto,  a  statutory  remedy,  which  the  assignee  may  pursue,  or  he  may 
waive  it  and  pursue  his  common-law  remedy  to  recover  the  debt.  The 
lien  itself  may  expire  by  limitation,  if  suit  be  not  commenced  to  enforce 
it  within  six  months  after  tiie  same  has  been  filed  for  record :  Stat.  Nev. 
1875,  chap.  64,  sec.  8. 

But  the  debt  would  not  be  extinguished  by  the  expiration  of  the  lien, 
and  it  could  be  enforced  by  proper  remedy.  The  statute  above  cited 
can  not  bear  the  construction  sought  to  be  put  upon  it.  Section  5  of 
the  act  makes  it  obligatory  upon  the  lien  claimant  that  he  state  in  his 
claim  the  ''  terms,  time  given,  and  conditions  of  his  contract;"  and  the 
entire  act  is  based  upon  the  supposition  of  a  contract,  express  or  implied, 
between  the  parties.  The  words  "  contractor,"  "  subcontractor,"  *'debt/* 
"creditor,"  etc.,  are  of  constant  recurrence  in  the  act.  And  it  is  not 
clear  how  a  state  can  authorize  or  empower  one  person  to  charge  an 
arbitary  lien  against  the  property  of  another^ person,  no  privity,  or  con- 
tract, express  or  implied,  existing  between  such  persons. 

Without  considering  this  objection  further,  it  will  be  sufficient  to 
observe  that  this  action  is  certainly  brought  to  enforce  the  terms  of  a 
contract,  fully  set  forth  in  the  bill  of  complaint. 

As  it  does  not  appear  from  the  amended  bill  that  any  of  these  nine 
original  lien  holders,  whose  citizenship  is  not  set  forth,  could  have 
maintained  an  action  in  this  court  to  foreclose  or  enforce  any  of  those 
liens,  it  follows  that  their  assignee  could  not  do  so.  On  this  point  there 
is  no  conflict  in  the  decisions. 

We  do  not  deem  it  necessary  to  decide  whether  or  not  this  action 
could  be  maintained  by  complainant,  as  the  assignee  of  J*,  C.  Hampton, 
J.  C.  Hampton  and  Company,  and  S.  W.  Lee,  intermediate  assignees  of 
a  portion  of  the  liens,  they  being  presumably  citizens  of  Nevada,  and 
defendant  being  a  Nevada  corporation.  The  decisions  on  this  point 
seem  to  be  somewhat  conflicting:  Bradley  v.  Rhein's  Adm'rs,  8  Wall. 
39();  Mollan  v.  Torrence,  9  Wheat.  537;  Morgan's  Ex'rs  v.  Gray,  19 
Wall.  81.  CmUra,  see  Wilson  v.  Fisher's  Ex'rs,  Baldwin,  133;  Dundas 
V.  Bowler,  3  McLean,  204;  MilledoUar  v.  Bell,  2  Wall.  C.  C.  334. 

But  upon  the  case  as  presented  in  the  original  and  amended  bills,  we 
think  this  court  has  no  jurisdiction  in  this  case.  We  call  attention  to 
the  fifth  section  of  the  act  of  March  3,  1875,  and  to  the  ruling  of  the 
supreme  court  thereon,  in  Williams  v.  Nottawa,  104  U.  S.  209. 

It  is  a  matter  of  regret  that  the  decision  of  the  court  on  this  question 
of  jurisdiction  was  not  had  before  the  case  had  gone  to  the  extent  to 
which  it  has  proceeded,  it  being  now  submitted  for  judgment  upon  the 
testimony  and  proofs  taken.  But  we  can  not  examine  the  case  upon  the 
merits.  It  must  therefore  be  dismissed  from  this  court,  for  want  of 
jurisdiction,  without  costs,  and  without  prejudice  to  complainant.  Let 
decree  be  entered  accordingly  and  without  prejudice. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON, 

HUOHBS  V.  NOBTHEBN  PaGIFIO  BaILWAY   COMFAmr  ET  AL. 

Filed  October  29, 1883. 

Verification  of  Bill  in  Ekturrr. — ^A  bill  in  equity,  even  for  an  injunction,  need 
l»t  be  verified,  unless  it  is  intended  to  be  used  as  evidence  on  an  application  for  a  pro- 
▼iaioDal  injunction. 

JuBisBicnoN  UNDER  A  IiAW  OF  THx  Unitko  States. — A  suit  arises  under  a  law  of 
the  United  States,  when  the  controversy  involved  therein  turns  upon  the  existence, 
effect,  or  operation  of  such  a  law,  and,  therefore,  a  suit  by  a  riparian  owner  to  enjoin  the 
oonstnictioD  of  a  bridge  contiguous  and  injurious  to  bis  property,  upon  the  ground  that 
the  defendant  is  not  authorized  to  build  the  same  by  a  certain  act  of  congress,  as  it 
pretends  and  claims,  arises  under  said  act  and  is  wit|iin  the  jurisdiction  of  the  proper 
circuit  court. 

In  What  Coubts  thb  Nobthsbn  Pacifio  mat  Sub  ob  be  Sued— Citizenship  of, 
SenUe:  that  the  Northern  Pacific  Railway  Company,  being  created  by  an  act  of  con- 
gresB,  may  sne  or  be  sued  in  the  proper  circuit  court  of  the  United  States  in  all  cases; 
iod,  gware,  of  what  state,  if  any,  is  it  a  citizen,  for  the  purpose  of  jurisdiction  in  such 
courts? 

Act  Incobpobatino  the  Nobthsbn  Pacific,  Constbuction  of. — ^The  act  of  July 
2, 1864  (13  Stat.  365),  incorporating  the  Northern  Pacific  Railway  Company,  and  the  acts 
amendatory  thereof,  are  a  f^rant  by  the  public  to  a  private  corporation,  and  must  thera- 
fore  be  construed  most  strictly  against  the  latter,  so  that  no  authority,  right,  or  priv- 
ilege can  be  held  to  pass  thereby  unless  the  same  is  therein  plainly  expressed  or  clearly 
implied. 

Nobthsbn  Pacific  Authobizsd  to  Bbidob  a  Navioablb  WateIT  on  the  Line  of 
ns  Road. — The  Northern  Pacific  Railway  Company  was  authorized  by  said  acts  **to 
Uyont,  locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous  railway"  from 
L&ke  Superior  to  Portland,  Or.,  "with all  the  powers,  privileges,  and  immunities  neces- 
nry  to  carry  into  efifect  the  purpose  **  of  said  acts;  the  same  ''to  be  constructed  in  a 
lubetantial  and  workmanlike  manner,  with  all  the  necessary  draws,  *  *  *  bridges, 
etc,  *  *  •  equal  in  all  respects  to  railways  of  the  first  class;"  and  it  is  necessary 
to  cross  the  Wallamet  river  with  such  road  in  order  to  reach  Portland  from  the  east- 
▼tfd.  Heldt  that  the  right  of  the  Northern  Pacific  Railway  Company  to  build  and 
naintain  a  drawbridge  across  said  river  or  other  navigable  water  on  the  line  of  its  road 
to  Portland,  without  causing  any  unnecessary  injury  or  obstruction  to  the  usefulness 
thereof,  is  clearly  implied  in  said  acts;  but  that  congress,  not  having  prescribed  the 
exact  location  or  particular  character  of  said  bridge,  the  right  of  the  corporation  to  con- 
struct it  is  subject  to  the  judgment  of  the  proper  court,  as  to  whether  it  is  being  con- 
structed without  unnecessary  injury  to  the  navigability  of  such  water,  upon  the  com- 
plaint of  any  one  specially  injured  thereby  or  lik^y  to  be. 

FoRFEiTUBE  OF  CoBFOBATE  RiOHTS. — The  legislature  may  provide  that  a  corpora- 
tion shall  cease  to  exist  or  forieit  a  particular  ri^ht  or  privilege,  unless  it  does  certain 
things  within  a  given  time,  and  in  case  of  such  failure  the  prescribed  consequence  will 
follow,  of  course,  without  the  intervention  of  a  court  or  any  proceeding  to  declare  or 
establish  the  same;  but  the  provisions  in  the  acts  aforesaid,  to  the  effect  that  tho  grants 
thereby  made  to  the  Northern  Pacific  Railway  Company  are  made  upon  the  condition  thit 
tiieroad  will  be  completed  within  a  certain  time,  have  no  such  effect,  but  are  simply  condi- 
tions subsequent  without  any  special  conseauencc  prescribed  for  a  breach  of  them,  and 
therefore  no  one  can  complain  of  any  such  oreaoh  or  take  advantage  of  it,  except  the 
government  of  the  United  States,  and  it  only,  as  declared  in  the  act,  for  the  purpose  of 
securing  '*  a  speedy  completion  of  the  said  road." 

Scrr  in  equity  for  an  injunction.     The  opinion  states  the  facts. 

George  H,  WiUiams,  and  E.  G.  Hughes,  in  propria  persona,  for  the 
plaintiff. 

Joseph  N.  Dolph  and  Cyrus  A.  Dolph,  for  the  defendants. 

Deadt,  J.      The  plaintiff  brings  this  suit  to  enjoin  the  defendants  or 
any  of  them  from  building  a  bridge  across  the  Wallamet  river  at  the 
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north  end  of  Portland.  The  bill  alleges  that  the  plaintiff  is  the  owner 
of  the  river  blocks  numbered  11, 12,  and  13,  and  the  south  half  of  14, 
in  Watson's  addition  to  Portland,  lying  on  the  west  bank  of  the  Wal- 
lamet  liver,  between  north  Front  sbreet  and  said  river,  with  the  usual 
right  of  wharfage  and  dockage  in  front  thereof;  that  the  port  of  Port- 
land is  a  seaport,  where  sea-going  vessels  enter,  and  that  said  river  is 
navigable  above  and  to  the  southward  of  said  property  for  such  vessels 
for  the  distance  of  two  miles;  ''  that  the  defendants,  or  some  one  or 
more  of  them,  are  now  engaged  in  and  threaten  to  continue  the  construc- 
tion of  a  bridge  across  said  river,  within  the  limits  of  the  port  of  Port- 
land, and  down  tiie  stream  from  and  to  the  north  of  said  property,  and 
to  maintain  and  to  operate  the  same  when  built;  and  that  said  bridge,  if 
constructed  and  maintained,  will  be  a  great  and  lasting  obstruction  to 
the  use  of  the  Wallamet  riyer  to  the  south  and  up  the  stream  of  said 
river  from  said  bridge  for  the  passage  of  boats,  ships,  and  vessels  to  the 
wharf  property  there  situate,  and  will  thereby  greatly  and  in  a  lasting 
manner  damage  all  the  wharf  property  situate  up  the  stream  of  said  river 
from  and  to  the  south  of  said  bridge,  and  therewith  will  work  a  great 
and  lasting  damage  to  the  property  aforesaid,  and  also  constitute  a  great 
and  lasting  obstruction  and  hindrance  to  the  commerce  of  the  port  of 
Portland;"  that  said  property  has  no  wharf  upon  it  at  present,  but  may 
be  used  for  such  purpose,  ''  and  is  of  great  value  therefor;"  that  the  sev- 
eral defendants,  through  ''  separate  corporations,"  are  all  under  the  con- 
trol of  the  sai^e  persons,  so  that  plaintiff  is  unable  to  determine  which 
of  them  is  in  fact  engaged  in  constructing  said  bridge,  or  proposes  to 
maintain  and  operate  the  same;  that  the  said  persons  claim  that '*  some 
one  or  more  of  said  defendant  corporations  "  are  authorized  by  the  state 
of  Oregon  and  the  United  States  to  build  and  maintain  the  said  bridge, 
but  that  neither  of  said  defendants  has  any  "  such  power  or  authority  at 
this  time,"  nor  has  the  state  consented  to  the  construction  of  the  pro- 
posed bridge  or  the  secretaiy  of  war  approved  of  the  location  thereof. 

The  cause  was  argued  and  submitted  on  a  demurrer  to  the  bill  by  each 
of  the  defendants. 

The  grounds  of  the  several  demurrers  are  substantially  these:  1.  The 
bill  is  not  verified;  2.  The  bill  is  without  equity,  and  the  plaintiff  is  not 
entitled  thereon  to  an  injunction;  and,  3.  The  court  has  no  jurisdiction 
of  the  subject-matter  or  the  parties  to  the  suit. 

On  the  argument  it  was  admitted  by  the  counsel  for  the  defendants 
that  the  bridge  was  being  built  by  the  Northern  Pacific  Railway  Com- 
pany alone,  under  the  act  of  congress  of  July  2,  1864  (13  Stat.  365),  and 
the  acts  amendatory  thereof,  and  the  act  of  the  legislative  assembly  of 
the  state  of  Oregon  of  October  28, 1874  (Ses.  L. ,  p.  101).  This  being  so,  it 
would  have  been  proper  for  the  other  defendants  to  have  answered,  and 
denied  or  disclaimed  any  interest  or  participation  in  the  structure  or  con- 
troversy. 

However,  the  case  will  be  considered  by  the  court,  as  it  was  argued  by 
counsel,  upon  the  theory  that  the  controversy  is  now  one  between  the 
plaintiff  and  the  Northern  Pacific  Kailway  only. 

By  the  first  section  of  the  act  of  July  2d,  aforesaid,  entitled  ''An  act 
granting  lands  to  aid  in  the  construction  of  a  railway  and  a  telegraph 
line  from  Lake  Superior  to  Puget  sound  on  the  Pacific  coast,  by  tne 
northern  route,"  congress  provided  that  the  persons  therein  named,  and 
others  who  might  be  associated  with  them,  ^ould  constitute  a  corpora- 
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tion  by  the  name  of  the  Northern  Pacific  Bailway  Company,  with  power 
and  anthority,  among  other  things,  ''to  lay  out,  locate,  construct,  fur- 
nish, maintain,  and  enjoy  a  continuous  railway  and  telegraph  line,  with 
appurtenances,  namely,  beginning  at  a  point  on  Lake  Superior,  in  the 
state  of  Minnesota  or  Wisconsin;  thence  westerly  by  the  most  eligible 
railway  route,  as  shall  be  determined  by  said  company,  within  the  terri- 
toiy  of  the  United  States,  on  a  line  north  of  the  forty-fifth  degree  of  lat- 
itude, to  some  point  on  Puget  sound,  with  a  branch  via  the  valley  of  the 
Columbia  river  to  a  point  at  or  near  Portland,  in  the  state  of  Oregon,  leav- 
ing the  main  trunk  line  at  the  most  suitable  place,  not  mpre  than  three 
hundred  miles  from  the  western  terminus;"  and  it  was  also  declared  by 
said  section  that  said  company  "is  hereby  vested  with  all  the  powers, 
privileges,  and  immunities  necessary  to  carry  into  effect  the  purposes  of 
this  act  as  herein  set  forth." 

By  sections  2  and  3  of  the  act,  the  company  is  granted  the  right  of 
way  through  the  public  lands,  and  certain  odd-numbered  sections 
thereof  on  either  side  of  said  way,  for  the  purpose  of  aiding  in  the 
construction  of  its  road. 

Section  5  provides  ''  that  said  Northern  Pacific  railway  shall  be  con- 
structed in  a  substantial  and  workman-like  manner,  with  all  the  necessary 
draws,  culverts,  bridges,  viaducts,  crossings,  turnouts,  stations,  and 
watering  places,  and  all  other  appurtenances,  including  furniture  and 
rolling  stock,  equal  in  all  respects  to  railways  of  the  first  class,  when 
prepared  for  business,  with  rails  of  the  best  qualify,  manufactured  from 
the  best  iron." 

The  act  further  provides  that  the  company  is  authorized,  within  certain 
limits,  *'to  enter  upon,  purchase,  take,  and  hold  any  lands  or  premises 
that  may  be  necessary  and  proper  for  the  construction  and  working  of 
said  road,"  and  prescribes  a  mode  of  ascertaining  the  v^ue  thereof,  in 
case  the  owner  and  the  company  can  not  agree  thereabout  (sec.  7);  that 
"  each  and  every  grant,  right,  and  privilege  "  thereby  made  to  the  com- 
pany is  made  upon  the  condition  that  the  road  shall  be  completed  by 
July  4, 1876  (sec.  8);  that  the  road  "  shall  be  a  post-route  and  military 
road,  subject  to  the  use  of  the  United  States  "  for  all  government  service 
(sec.  11);  and  that  the  company  "  shall  obtain  the  consent  of  the  legis- 
lature of  any  state  through  which  any  portion  of  said  railway  may  pass 
previous  to  commencing  the  construction  thereof." 

This  consent  was  obtained  from  the  state  of  Oregon  by  the  act  of  Octo- 
ber 28,  1874,  supra,  which  provides:  "  That  the  consent  of  this  state  be 
and  is  hereby  given  to  the  Northern  Pacific  Railway  Company,  a  corpora- 
tion chartered  by  an  act  of  the  congress  of  the  United  Stai>es,  approved 
July  2,  1864,  to  construct  its  road  and  telegraph  line  or  any  portions  of 
the  same,  within  the  boundaries  of  this  state,  and  to  enjoy,  within  said 
boundaries,  the  rights  and  privileges  which  said  corporation  has  or  may 
have,  under  the  laws  of  the  United  States,  by  virtue  of  said  act  of  con- 
gress, and  the  amendments  thereto." 

Subsequently,  congress  extended  the  time  for  the  completion  of  the 
road  to  July  4,  1878:  See  act  of  May  7,  1866  (14  Stat.  436),  and  of  July 
1, 1868  (15  Stat.  255). 

By  the  joint  resolution  of  April  10,  1869  (16  Stat.  57),  the  company 
yf9A  authorized  "  to  extend  its  bninch  line  from  a  point  at  or  near  Port- 
land, Oregon,  to  some  suitable  point  on  Puget  sound, , to  be  determined 
by  said  isompany,  and  also  to  connect  the  same  with  its  main  line  west  of 
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the  Cascade  mountains,  in  the  territory  of  Washington;  said  extension 
being  sabject  to  all  the  conditions  and  provisions,  and  said  company  in 
respect  thereto,  being  entitled  to  all  the  rights  and  privileges  conferred 
by  the  act  incorporating  said  company,  and  all  acts  additional  or 
amendatory  thereof;"  and  by  that  of  May  31, 1870  (16  Stat.  378),  it  was 
further  authorized  ''to  locate  and  construct  under  the  provisions  and 
.with  the  privileges,  grants,  and  duties  provided  for  in  its  act  of  incor- 
poration, its  main  road  to  some  point  on  Puget  sound,  via  the  valley  of 
the  Columbia  river,  with  the  right  to  locate  and  construct  its  branch 
from  some  convenient  point  on  its  main  trunk  line  across  the  Cascade 
mountains  to  Puget  sound;"  and  required  to  complete  twenty-five  miles 
of  said  main  line  between  Portland  and  the  sound  by  January  1,  1872, 
and  forty  miles  a  year  thereafter  until  it  was  completed  between  said 
points. 

By  this  summary  it  appears  that  the  Northern  Pacific  railroad  is  author- 
ized, since  May  31, 1870,  to  construct  its  "  main  line  "  down  the  Columbia 
river,  and  via  Portland,  instead  of  across  the  Cascade  mountains  to  the 
sound,  and  thus  make  the  former  place  the  practical  western  terminus  of 
the  road,  with  an  extension  or  branch  nortnward  to  some  point  on  the 
latter. 

And  what  has  been  done  in  this  respect  is  a  matter  of  such  common 
notoriety  that  the  court  may  take  judicial  notice  of  it. 

The  company  has  constructed  its  main  line  from  the  eastern  terminus 
to  the  Wallula  junction — ^a  point  two  hundred  and  fourteen  miles  east  of 
Portland — where  it  connects  with  the  road  of  the  Oregon  Bailway  and 
Navigation  Company,  extending  from  Portland  up  the  Columbia  river 
to  said  junction,  and  is  operated  in  connection  therewith  as  one  road, 
from  the  latter  place  to  St.  Paul.  Its  extension  northward  has  also  been 
constructed  from  Portland  to  Tacoma,  on  the  sound,  a  distance  of  one 
hundred  and  forty-three  miles,  thus  making  a  continuous  line  of  rood 
from  Lake  Superior  to  tide-water  on  the  Pacific. 

The  objection  that  the  bill  is  not  verified  is  immaterial.  A  bill  in 
equity  is  not  required  to  be  sworn  to,  unless  it  is  sought  to  be  used  as 
evidence  upon  an  application  for  a  provisional  injunction  or  the  like. 

The  first  question  to  be  considered  is,  Has  the  coui*t  jurisdiction  of  this 
suit?  The  defendant  by  its  demurrer  raises  the  question  of  jurisdiction, 
but  did  not  press  it  upon  the  argument. 

By  section  1  of  the  act  of  March  3,  1875  (18  Stat.  470),  jurisdiction  is 
conferred  on  this  court  of  a  suit  in  equity,  arising  under  a  law  of  the 
United  States.  The  bill  alleges  that  the  defendant  claims  the  right  to 
construct  the  bridge  in  question  by  authority  of  an  act  of  congress  and  of 
the  state,'  but  denies  that  it  is  so  authorized.  A  controversy  which  turns 
upon  the  existence,  effect,  or  operation  of  an  act  of  congress  arises  under 
such  act,  and  a  suit  brought  to  determine  the  same  is  a  case  arising 
under  such  act,  within  the  meaning  of  the  statute. 

On  the  argument  counsel  for  the  defendant  insisted  that  it  was  author- 
ized to  buLLd  the  bridge  by  the  act  of  its  incorporation,  in  connection 
with  the  act  of  the  state  consenting  thereto.  This,  coupled  with  the 
denial  of  such  authority  by  the  plaintiff,  is  an  admission  that  the  court 
has  jurisdiction  of  the  suit  on  account  of  the  subject-matter.  The  de- 
fendant claims  the  right  to  build  a  bridge  across  the  Wallamet  river 
under  a  law  of  the  United  States,  which  right  the  plaintiff  denies,  and 
this  suit  which  is  brought  to  determine  this  claim  is  necessarily  a  suit 
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aiising  under  such  law  of  the  United  States:  Hatch  y.  Wallamet  Iron 
Bridge  Co.,  7  Saw.  131;  Bybee  v.  Hawkett,  6  Id.  598. 

There  is  no  controyersj  in  the  case  arising  under  the  law  of  the  state, 
llie  state  has  not  giyen  the  defendant  any  absblute  right  to  construct  a 
railway  or  bridge  within  its  limits,  but  only  consented  that  it  may  do  in 
this  respect  whateTer  it  is  authorized  to  by  the  act  of  its  incorporation. 
So  that  the  only  question  in  the  case  is,  Has  congress,  by  the  act  of  July 
2, 1864,  empowered  the  defendant  to  construct  a  railway  bridge  across 
the  Wallamet  at  this  point  ?  If  it  has,  the  plaintiff  admits  that  this 
suit  can  not  be  maintained,  and  if  it  has  not,  it  is  equally  clear  that  tho 
defendant  in  attempting  it  is  guilty  of  a  nuisance  to  the  special  injury  of 
the  plaintiff,  and  therefore  ought  to  be  restrained  from  so  doing. 

There  is  also  involved  in  this  suit  the  effect  to  be  given  to  the  clause 
in  section  2  of  the  act  of  February  14,  1859  (11  Stat.  383),  providing  for 
the  admission  of  the  state  into  the  Union,  which  declares  that  ^'  all  the 
navigable  waters  of  said  state  shall  be  common  highways  "  to  all  citizens 
of  the  United  States.  In  effect,  this  statute  prohibits  the  erection  of 
any  bridge  across  the  Wallamet  river,  unless  it  be  one  so  far  above  the 
Btrieam  as  not  to  interfere  in  any  degree  with  its  navigation,  without  the 
consent  of  the  United  States,  even  if  authorized  by  the  state:  Wheeling 
Bridge  Case,  18  How.  431;  Hatch  v.  Wallamet  Iron  Bridge  Company, 
7  Saw.  135.  The  question  whether  the  proposed  bridge  is  contrary  to  or 
in  conflict  with  the  injunction  of  this  statute  is  a  national  one,  and  a  suit 
to  determine  it  arises  under  a  law  of  the  United  States,  and  is  therefore 
within  the  jurisdiction  of  this  court:  Osbom  v.  U.  S.  Bank,  9  Wheat. 
^16;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Saw.  131. 

Whether  the  court  also  has  prisdiction  of  the  suit  on  account  of  the 
citizenship  of  the  parties,  it  is  not  now  necessary  to  determine.  The 
plaintiff  is  a  citizen  of  Oregon,  and  it  is  assumed  by  the  demurrer  that 
the  defendant  is  also.  But  the  status  of  the  defendant  in  this  respect  is 
not  settled  by  any  adjudication  that  I  am  aware  of.  It  has  been  sued  in 
this  court  by  a  citizen  of  another  state  as  a  citizen  of  Oregon,  and  sub- 
mitted without  question  to  a  trial  of  the  case,  and  a  judgment  against  it 
accordingly. 

It  is  a  corporation  created  by  an  act  of  congress,  with  ability  ''  to  sue 
and  be  sued"  in  all  the  courts  "  within  the  United  States,"  and  is  author- 
ized and  empowered  to  construct  and  operate  a  railway  in  this  and  other 
states  of  this  Union.  The  capacity  "  to  sue  and  be  sued"  does  not  of 
itself  authorize  the  defendant  to  sue  or  be  sued  in  any  court,  irrespective 
of  the  jurisdiction  pertaining  to  the  same.  It  only  enables  it  to  sue  or 
be  sued  as  a  natural  person  might,  in  any  court  having  otherwise  juris- 
diction of  the  controversy:  Man.  N.  B.  etc.  v.  Black,  8  Blatch.  138. 

But  of  what  state,  if  any,  the  defendant  is  a  citizen,  is  not  so  clear. 
In  Orange  N.  B.  v.  Traver,  7  Saw.  210,  this  court  was  inclined  to  the 
opinion,  that  a  banking  corporation  formed  under  the  national  banking 
act  of  June  3,  1864  (13  Stat.  90),  to  do  business  in  Massachusetts,  was  a 
citizen  of  that  state.  And  such  was  the  conclusion  reached  by  Mr.  Jus- 
tice Blatcbford  in  Man.  N.  B.  etc.  v.  Black,  supra:  See  Main  v.  Second 
K.  B.  etc. ,  6  Biss.  26.  But  the  defendant  is  organized  to  exist  and  do 
business  in  more  states  than  one,  without  any  declaration  or  provision 
indicating  a  particular  domicile  or  principal  place  of  business  in  any. 

But  in  Osbom  v.  United  States  Bank,  9  Wheat.  816,  it  was  held  by 
the  supreme  court,  that  a  corporation,  created  by  an  act  of  congress, 
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rxnghi  be  thereby  authorized  "  to  sue  and  be  sued'^  generally,  in  the  cir- 
cuit courts  of  the  United  States,  and  the  poorer  of  congress  to  give  such 
court  jurisdiction  of  such  a  suit  was  sustained  on  the  ground  that  any 
suit  by  or  against  such  a  corporation  was  necessarily  a  case  arising  under 
the  laws  of  the  United  States,  and  therefore  within  the  scope  of  its  judi- 
cial power.  And  since  the  decision  in  that  case,  congress,  by  the  act  of 
1875,  supra,  has  conferred  upon  the  circuit  courts  jurisdiction  in  all 
cases  arising  under  the  law  of  the  United  States.  The  effect  of  this  leg- 
islation, under  the  ruling  in  Osbom  ▼.  United  States  Bank,  supra,  is- 
equivalent  to  a  special  clause  in  the  charter  of  the  Northern  Pacific  au- 
thorizing it  to  sue  and  be  sued  in  the  circuit  courts  in  all  cases.  To  the 
same  effect,  see  Fisk  v.  W.  P.  B'y  Co.,  6  Blatch.  365. 

But  the  jurisdiction  of  the  court  on  the  ground  of  the  nature  of  the 
controversy  being  clear,  the  question  as  to  the  authority  of  the  defend- 
ant to  construct  the  bridge  is  next  to  be  determined. 

And  first,  it  is  manifest  that  the  defendant  is  authorized  to  construct 
and  operate  its  road  to  Portland,  either  as  a  point  on  the  main  line  to 
Puget  sound  or  the  northern  extension  of  the  branch  thereto. 

At  the  passage  of  the  act  of  1864,  it  is  quite  likely  that  congress  knew 
but  little  about  the  relative  situation  of  Portland,  or  whether  the  con- 
struction of  the  branch  road  to  this  point  involved  the  crossing  of  the 
Wallamet  river  or  not.  But  as  time  passed,  Portland  grew  in  impor- 
tance. The  observation  of  the  company,  derived  from  those  engaged  in 
the  survey  and  construction  of  the  western  end  of  its  road,  induced  it 
to  obtain  from  congress,  in  1869,  the  authority  to  extend  its  branch  from^ 
Portland  northward  to  Puget  sound,  and  in  1870  to  construct  its  main 
line  down  the  Columbia  river  valley  instead  of  across  the  Cascade  moun- 
tains. This  legislation  was  a  practical  admission  by  congress  and  the 
company  of  the  mistake  made  in  the  original  act,  concerning  the  loca- 
tion of  the  main  line  of  the  road,  and  in  effect  gave  the  company  the 
right  to  construct  it  to  Portland  with  an  extension  northward  from  there 
to  the  sound. 

To  accomplish  this,  the  river  must  be  crossed,  at  or  near  this  point, 
either  by  a  bridge  or  a  ferry,  and  this  must  have  been  then  known  to 
congress.  Under  the  authority  to  construct  its  road  to  Portland,  the 
right  of  the  company  to  cross  the  river  by  a  ferry  or  a  bridge  so  high 
above  the  stream  as  in  no  way  to  interfere  with  its  navigation  will  be 
readily  conceded. 

The  power  to  construct  and  operate  its  road  to  and  from  Portland  ia^ 
given  in  express  terms;  and  undoubtedly  it  may  erect  a  bridge,  as  a  part 
of  said  road,  that  does  not  interfere  with  the  navigation  of  the  river. 

It  is  admitted  that  the  act  incorporating  the  defendant  is  a  public 
grant,  which  is  not  to  have  effect  beyond  what  is  plainly  expressei)  or 
clearly  implied  therein,  or  contrary  to  the  manifest  purpose  of  it.  Any 
matenal  doubt  or  ambiguity  in  its  terms  or  provisions  must  be  resolved 
against  it  and  in  favor  of  the  public.  Nothing  is  to  be  taken  as  conceded 
but  what  is  granted  in  plain  terms,  or  by  clear  or  necessary  implication: 
Coolidge  V.  Williams,  4  Mass.  144;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  544,  600;  Perrine  v.  C.  &  D.  Canal  Co.,  9  How.  192; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666;  Bums  v.  Multnomah  B'y 
Co.,  8  Saw.  553;  Wells,  Fargo  &  Co.  v.  O.  R.  &  N.  Co.,  8  Saw.  616; 
Cooley's  C.  L.  394. 

It  is  also  a  well-settled  rule  that  a  bridge  which  in  any  way  or  degree 
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inteiferes  with  or  obBtaracts  the  navigation  of  a  navigable  water,  unlees- 
aathonzed  by  the  proper  public  authority,  is  a  public  nuisance,  and  may 
be  abated,  or  the  building  thereof  restrained,  at  the  suit  of  any  private 
person  who  may  suffer  special  damage  therefrom:  Angel  on  W.  C.,  sec. 
555;  The  Wheeling  Bridge  Case,  13  How.  664;  Hatch  v.  Wallamet  Iron^ 
Bridge  Co.,  7  Saw.  127. 

As  was  said  by  this  court  in  Hatch  v.  Wallamet  Iron  Bridge  Co. ,  aupra^ 
132:  **  The  power  to  authorize  the  erection  of  a  bridge  over  a  navigable- 
water  of  a  state,  for  the  convenience  of  the  inhabitants  thereof,  belongs  to 
the  state  as  a  i^rt  of  its  geneial  police  power.  Congress  does  not  pos- 
sess this  power  .directly,  eo  nomine ^  but  its  control  over  the  navigable 
waters  of  the  state,  as  a  means  of  commerce,  gives  it  a  practical  veta 
upon  the  power  of  the  state  in  this  respect.  Therefore,  no  state  can  au- 
thorize  or  maintain  the  erection  of  a  bridge  over  a  navigable  water,  which, 
in  effect,  contravenes  or  conflicts  with  a  law  of  congress  concerning  the 
nayigation  of  the  same.  And  the  fact  that  such  water  is  wholly  within 
the  state  is  immaterial,  if  it  is  accessible  from  another  state,  or  forms  a- 
part  of  a  highway  between  itself  and  other  states." 

Bat  this  is  not  to  be  understood  as  denying  the  right  of  congress  to- 
bridge,  or  authorize  the  bridging,  of  navigable  waters,  under  its  consti- 
totional  power  ''  to  establish  post-offices  and  post-roads,"  or  make  war  or 
provide  for  the  common  defense:  Wheeling  Bridge  Case,  16  How.  431. 

There  is  no  express  permission  or  authority  in  the  charter  of  the 
Northern  Pacific  for  bridging  a  navigable  water  on  the  line  of  its  road, 
and  the  act  of  the  state  goes  no  further  than  to  consent  that  the  defendant 
inay  bridge  the  river  if  authorized  thereto  by  congress.  It  is  said,  and 
the  fact  is  admitted,  that  it  has  already  constructed  a  bridge,  without 
question,  across  the  Missouri  river,  at  Bismarck,  under  the  auiiiority  of 
its  charter.  But  that  is  understood  to  be  a  high  bridge,  that  in  no  way 
impairs  the  navigability  of  the  stream.  On  the  other  hand,  it  is  claimed 
that  the  defendant  impliedly  admitted  the  want  of  authority,  in  this- 
lespect,  in  its  charter,  when  it  obtained  from  congress,  on  February  27, 
1873,  special  permission  to  construct  and  maintain  a  drawbridge  across* 
the  St  Louis  river,  between  Rice's  point,  in  t^e  state  of  Minnesota,  and 
Connor's  point,  in  the  state  of  Wisconsin:"  17  Stat.  477.  But  in  reply,, 
it  is  said  that  this  bridge  is  not  on  the  main  line  of  the  Northern  Pacific^ 
and  was  built  by  the  company  for  some  collateral  purpose;  and  this  ap- 
p^rs  probable  from  the  provisions  of  the  act,  one  of  which  is,  that  any 
zailway  company  may  use  the  bridge  under  regulations  to  be  prescribed 
by  the  secretary  of  war. 

It  is  claimed  by  the  defendant  that  section  5  of  the  act  of  1864  contains- 
authority  to  build  the  bridge.  But  while  it  does  mention  ''  draws  "  and 
''  bridges "  as  things  to  be  provided  in  the  construction  of  the  road,  I 
think  the  primary  purpose  of  this  section  is  to  lay  upon  the  defendant  a 
nde  or  standard  of  conduct,  in  the  construction  and  equipment  of  it& 
road,  rather  than  to  confer  upon  it  power  to  build  drawbridges  over  navi* 
gable  waters.  At  the  same  time,  it  is  not  to  be  denied  that  the  mention 
of  ''draws"  and  "bridges"  as  things  ''necessary,"  or  that  may  be 
"necessary"  in  the  cons&uction  of  the  defendant's  road,  and  requiring: 
them  to  be  made  "  in  a  substantial  and  workman-like  manner  "  does  imply,, 
in  some  measure  at  least,  that  it  was  the  intention  of  congress  to  author-^ 
ize  it  to  build  "  drawbridges  "  on  the  line  of  its  road,  whenever  necessary 
to  make  it  equal  in  that  respect  to  railways  of  the  first  class.    And  it  will 
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not  do  to  say  that  this  provision  is  satisfied  by  the  erection  of  substantial 
bridges  across  the  non-navigable  waters,  ravines,  and  gulches  on  the  line 
of  its  road,  for  in  such  bridges  ''  draws"  are  not  needed  or  used. 

My  impression  is,  and  nothing  has  been  shown  or  suggested  to  the 
<K)ndrary,  that  the  term  ''draw,"  as  used  in  this  section,  means  a  con- 
trivance by  which  a  section  of  a  bridge  across  a  navigable  water  is  turned 
upwards  or  at  right  angles  to  itself,  and  parallel  with  the  direction  of  the 
sbream,  so  as  to  admit  of  the  passage  of  vessels  through  the  open  space 
that  could  not  otherwise  pass  the  point.  The  definition  in  the  lexicon 
is,  ''That  part  of  a  bridge  which  is  made  to  be  drawn  up  or  aside:" 
Worcester's  Dictionary,  "  Draw."  If  this  exposition  is  correct,  the  term 
"  draw,"  as  used  in  the  act,  is  redundant  and  without  significance,  unless 
the  defendant  is  authorized  to,  and  must  if  necessary,  construct  a  low 
bridge  across  the  navigable  water,  but  so  as  to  admit  the  passage  of  vessels 
through  it. 

What  effect  is  to  be  given  to  the  word  "  necessary  "  in  this  section,  and 
who  is  to  be  the  judge  of  what  is  "  necessary"  to  the  construction  and 
equipment  of  the  road  in  the  manner  therein  contemplated,  may  also  be  a 
question.  For  the  purpose  of  entitling  the  defendant  to  a  patent  for  the 
lands  coterminous  with  the  completed  sections  of  the  road,  it  is  probably 
enough  that  it  is  constructed  with  such  "  draws,  culverts,  and  bridges  "  as 
the  commissioners  appointed  to  examine  the  same,  under  section  4  of  ths 
act,  may  deem  sufficient. 

But  uie  judgment  of  these  commissioners,  in  this  respect,  can  not  have 
the  effect  to  limit  or  restrain  the  right  of  the  defendant  to  construct  or 
provide  additional  or  more  costly  and  convenient  draws  and  bridges  or 
other  means  of  maintaining  and  operating  its  road  as  a  first-class  one. 
Whatever,  in  the  judgment  of  the  commissioners,  is  required  to  bring  the 
road  up  to  the  standard  prescribed  by  section  6  of  the  act,  is  "  necessary  " 
to  be  done  before  the  defendant  is  entitled  to  the  land  devoted  by  con- 
gress to  its  construction.  But  in  crossing  a  navigable  water  on  the  line 
of  its  road,  the  company  is  not  limited  to  the  use  of  such  means  only  as 
are  absolutely  necessaiy.  Within  certain  limits  it  may  use  those  which 
it  thinks  most  convenient.  A  feiTy  may  be  all  that  is  absolutely  neces- 
sary for  the  transport  of  passengers  and  freight,  or  even  trains.  But  the 
company  may  prefer,  and  the  exigencies  of  its  business  may  require,  the 
more  safe  and  expeditious,  though  costly,  method  of  a  bridge. 

As  has  been  said,  the  power  to  bridge  this  river  is  not  given  by  the  act 
to  the  defendant  in  express  terms.  Neither  is  the  power  so  given  to  cross 
it  at  all.  Therefore,  unless  it  appears  by  a  clear  and  necessary  implica- 
tion from  what  is  expressly  provided,  that  it  was  the  intention  of  con- 
gress to  authorize  it  to  cross  the  river  by  means  of  a  drawbridge,  or  at 
all,  the  attempt  to  do  so  is  unlawful. 

The  power  "  to  lay  out,  locate,  construct,  furnish,  maintain,  and  enjoy 
a  continuous  railroad"  from  Lake  Superior  to  Portland,  "with  all  the 
powers,  privileges,  and  immunities  necessary"  to  ttiat  end,  is  expressly 
conferred  upon  the  company. 

Portland  can  not  be  reached  from  Lake  Superior  or  any  point  on  tbe 
line  between  here  and  there  without  crossing  the  Wallamet  river.  The 
right  to  cross  it  is  then  clearly  implied  in  the  express  authority  to  con- 
struct a  "  continuous"  line  of  milway  from  a  point  to  the  eastward  of  it 
to  a  town  on  its  western  bank.  Argument  can  not  make  this  proposition 
plainer  than  the  mere  statement  of  it.     The  express  power  to  construct 
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file  road  can  not  be  exercised  without  the  implied  power  of  crossing  the 
river  in  some  way. 

But  by  what  means  may  this  crossing  be  effected  ?  Only  two  methods 
are  known  or  suggested — a  ferry  or  a  bridge. 

The  former  may  be  sufficient  to  entitle  the  company  to  the  land  grant, 
bat  where  the  construction  of  a  bridge  is  practicable,  I  think  a  ferry  is 
coDsidered  an  inferior  method  of  prolonging  a  railway  across  a  stream. 
If  the  riTcr  was  not  navigable,  it  would.be  absolutely  necessary  to  bridge 
it.  And  if,  being  navigable,  the  defendant  is  not  authorized  to  do  so,  it 
must  be,  not  from  want  of  power  to  build  a  bridge,  but  from  want  of  au- 
thority in  so  doing  to  obstructor  impair  the  navigability  of  the  stream. 

The  allegations  in  the  bill  concerning  the  character  and  location  of  the 
bridge,  and  the  degree  of  obstruction  it  may  cause  to  navigation,  are 
very  general  and  indefinite.  The  roost  that  can  be  inferred  from  them  is, 
that  the  proposed  bridge  is  not  a  high  one,  and  therefore  will  at  least  be 
some  obstruction  to  navigation. 

Daring  the  past  seventeen  years  congress  has  authorized  the  construc- 
tion of  drawbridges  on  railway  lines  across  the  Ohio,  Missouri,  and  Missis- 
sippi rivers;  and  on  June  23, 1874  (18  Stat.  281),  it  authorized  the  Oregon 
and  Cohfomia  Railway  Company  to  bridge  the  Wallamet  at  this  point, 
provided  the  draw  should  not  be  less  than  tiiree  hundred  feet.  See  Hatch 
V.  Wallamet  Iron  Bridge  Co.,  7  Saw.  138. 

In  endeavoring  to  ascertain  what  was  the  intention  of  congress  in  this 
matter,  account  may  be  taken  of  its  action  in  similar  cases,  and  when  it 
appears  that  it  has  commonly  consented  to  the  construction  of  draw- 
bridges for  the  use  of  railways  over  important  navigable  streams,  the  in- 
ference may  be  more  safely  and  reasonably  made  that  such  was  its 
intention  in  this  case. 

The  act  of  congress  expressly  provides  for  a  first-class  continuous  road 
to  Portland,  to  be  constructed  with  all  the  necessary  ''draws"  and 
"bridges."  This,  of  itself,  implies  that  the  defendant  may  cross  what- 
ever waters  are  on  the  line  of  its  road  by  the  means  usual  in  such  cases, 
and  particularly  by  those  especially  mentioned  —  drawbridges.  And 
when  we  see,  from  the  express  action  of  congress  in  other  similar  cases, 
that  drawbridges  are  commonly  used  with  its  consent,  the  implication  is 
mnch  strengthened  that  such  was  the  intention  in  this  case. 

In  the  Union  Pacific  Railway  Co.  v.  Hall,  91  U.  S.  343,  it  was  held 
that  the  bridge  across  the  Missouri  river,  between  Omaha  in  Nebraska 
and  Council  Bluffs  in  Iowa,  is  a  part  of  the  line  of  the  Union  Pacific 
Kailway,  and  that  the  company  was  therefore  authorized  to  construct  it 
nnder  section  14  of  the  act  of  July  1,  1862  (12  Stat.  489),  which  simply 
provided  for  the  construction  of  a  line  of  railway  by  that  company  "  from 
a  point  on  the  western  boundary  of  the  state  of  Iowa  "  to  the  one  hun- 
dredth meridian  west  of  Greenwich.  The  company  claimed  that  the 
bridge  was  built  under  section  9  of  the  amendatory  act  of  July  2, 1864 
(13  Stat.  360),  which  expressly  authorized  it  to  bridge  the  river,  provided 
the  same  should  **  be  constructed  with  suitable  and  proper  draws  for  the 
passage  of  steamboats"  and  should  ''  be  built,  kept,  and  maintained  at 
the  expense  of  the  company  in  such  manner  as  not  to  impair  the  useful- 
ness of  said  river  for  navigation  to  any  greater  extent  than  such  struc- 
tores  of  the  most  improved  character  necessarily  do,"  and  was  therefore 
not  a  part  of  its  road,  and  need  not  be  operated  as  such. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Strong  said:  ''  From 
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that  act  [July  1, 1862]  alone  we  have  deduced  the  conclusion  that  the 
company  was  authorized  and  required  to  build  their  railway  to  the  Iowa 
Bhore.  That  authority  included  within  itself  power  to  build  a  bridge 
over  the  Missouri.  No  express  grant  to  bridge  the  river  was  needed. 
Whatever  bridges  were  necessary  on  their  line  were  as  fully  authorized  as 
the  line  itself;  and  the  company  were  as  much  empowered  to  build  one 
across  the  Missouri  as  they  were  across  the  Platte  or  any  other  river  in- 
tersecting the  line  of  their  road." 

The  demurrer  to  the  bill  only  raises  the  question  of  the  authority  of 
the  defendant  to  build  a  drawbridge  at  this  point  that  will,  in  some  meas- 
ure, impair  the  navigability  of  the  river.  My  deliberate  conclusion  is, 
though  not  reached  without  hesitation,  that  the  act  of  congress  authorized 
the  construction  of  such  a  bridge.  And  this  conclusion  is  directly  sup- 
ported by  the  authority  of  U.  P.  v.  Hall,  supra.  For  although,  as  sug- 
gested by  counsel  for  the  plaintiff,  the  question  in  that  case  arose  in  a 
proceeding  to  compel  the  company  to  operate  its  road  and  bridge  as  a 
continuous  line  of  railway  for  the  benefit  of  the  public,  still  the  question 
^f  its  power  under  an  act  similar  to  the  charter  of  the  Northern  Pacific, 
to  bridge  a  navigable  water  in  the  line  of  its  road,  was  squarely  presented 
to  the  court  and  unqualifiedly  decided  by  it  in  the  affirmative.  See  also 
People  V.  S.  &  R.  Ry.  Co.,  15  Wend.  129. 

^But  the  plaintiff  also  maintains  that,  admitting  the  defendant  once 
lutd  the  right  to  bridge  the  river,  it  has  lost  it  by  the  failure  to  keep  the 
condition  upon  which  the  grant  to  it  was  made — namely,  the  completion 
of  the  road  by  July  4,  1878. 

The  argument  is,  that  the  defendant  in  the  construction  of  this  bridge, 
itnd  the  appropriation  of  the  space  over  the  river  therefor,  is  attempting 
to  exercise  the  right  of  eminent  domain  after  the  practical  expiration  of 
its  charter,  and  therefore  without  authority  of  law.  But  admitting  this, 
the  defendant  is  not  attempting  to  take  the  plaintiff's  property  for  any 
purpose;  and  the  river  way  is  a  public  easement  which  the  defendant 
may  be  authorized  by  the  legislature  to  cross  with  a  bridge  without  con- 
demnation or  compensation.  If  the  defendant,  in  the  exercise  of  this 
privilege,  neghgently  or  unnecessarily  injures  or  impairs  the  value  of  the 
private  property  of  the  plaintiff,  he  may  have  his  action  on  that  account 
for  damages:  Transportation  Co.  v.  Chicago,  99  U.  S.  639;  Pumpelly  v. 
Green  Bay  Co.,  13  WaU.  174;  Cooky's  C.  L.  541. 

And  this  is  really  the  complaint  of  the  plaintiff,  that  in  consequence  of 
the  erection  of  this  bridge  his  river  property  immediately  above  it  will 
:be  impaired  in  value,  and  not  that  the  defendant  is  attempting  or  in- 
.tending  to  take  or  condemn  his  property  to  its  use. 

But  waiving  this  question,  it  must  be  admitted  that  if  the  defendant 
has  forfeited  its  right  to  further  construct  its  road,  by  reason  of  its 
failure  to  complete  it  within  the  time  allotted,  then  it  has  no  right  to 
obstruct  a  public  easement,  as  the  navigation  of  this  river,  by  the  con- 
struction of  a  bridge  thereover,  and  if  it  attempts  to  do  so  to  the  special 
injury  of  the  plaintiff,  it  may  be  restrained. 

But  the  deiendant  did  not  lose  its  corporate  existence  by  the  failure  to 
complete  its  road  within  the  allotted  time,  either  as  to  the  whole  of  it  or 
the  part  not  so  completed,  and  the  numerous  authorities  cited  in  support 
of  the  affirmative  of  the  proposition  are  not  in  point.  It  is  not  necessary 
to  notice  them  all.  Two  of  them— In  the  Matter  of  the  B.  W.  &  N.  R. 
Co.,  72  N.  Y.  248,  and  Brooklyn  8.  T.  Co.  v.  Brooklyn,  78  Id.  527- are 
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smong  the  leading  ones.  In  these  it  was  held  that  a  corporation  organ- 
ized under  a  special  act  to  construct  a  railway,  with  a  special  proyision 
that  unless  the  road,  or  some  portion  of  it,  was  completed  within  a  specified 
time,  the  corporate  existence  and  powers  should  cease  or  be  deemed  at 
joi  end,  could  not  exercise  the  right  of  eminent  domain  after  a  failure  to 
comply  with  the  act  in  respect  to  the  time  required. 

But  the  case  at  bar  is  very  different  from  these.  The  charter  of  the 
defendant  in  no  way  limits  its  existence  to  the  time  allotted  for  the  com- 
pletion of  the  road,  or  provides  that  any  of  its  powers  or  privileges  shall 
be  forfeited  or  circumscribed  in  case  it  fails  to  complete  it  within  that 
time.  Section  8  of  the  act  of  1864,  upon  which  the  plaintiff  rests  this 
branch  of  his  argument,  is  simply  a  condition  subsequent,  to  the  effect 
that  the  corporation  will  complete  the  road  by  a  certain  time.  Nothing  is 
better  established  than  that  a  failure  to  keep  such  a  condition  does  not  for- 
feit the  corporate  existence  or  privileges,  and  that  no  one  can  take  advan- 
tage of  it  or  complain  of  it,  except  the  government  making  the  grant  and 
imposing  the  condition :  Schulenberg  v.  Haneman,  21  Wall.  62;  Southern 
P.  R'y  Co.  V.  Orton,  6  Saw.  179;  Natoma  W.  &  M.  Co.  v.  Clarken, 
U  Cal.  552;  Cowell  v.  Spring,  101  U.  S.  60. 

And  this  doctrine  is  recognized  and  well  stated,  with  its  limitations,  by 
Earl,  J.,  in  the  very  case  cited  by  plaintiff  from  78  N.  Y.  (p.  529).  The 
learned  judge  says:  a 

''  The  general  principle  is  not  disputed  that  a  corporation,  by  omitting 
to  perform  a  duty  imposed  by  its  charter,  or  to  comply  with  its  provis- 
ions, does  not,  ipso  facto,  lose  its  corporate  character  or  cease  to  be  a  cor- 
poration, but  simply  exposes  itself  to  the  hazard  of  being  deprived  of  its 
corporate  character  and  franchises  bv  the  judgment  of  the  court  in  an  ac- 
tion instituted  for  that  purpose  by  tne  attorney  general  in  behalf  of  the 
people;  but  it  can  not  be  denied  tiiat  the  legislature  has  the  power  to  pro- 
vide that  a  corporation  may  lose  its  corporate  existence  without  the  inter- 
vention of  the  courts  by  any  omission  of  duty,  or. violation  of  its  charter, 
or  default  as  to  b'mitations  imposed,  and  whether  the  legislature  has  in- 
tended so  to  provide  in  any  case  depends  upon  the  construction  of  the 
language  used." 

But  the  condition  imposed  upon  the  defendant  by  section  8  of  the  act 
is  even  modified  by  the  provisions  in  section  9,  from  which  it  plainly  ap- 
pears that,  so  far  from  congress  intending  that  the  powers  of  the  corpo- 
ration should  cease  or  become  forfeit  in  any  particular,  by  reason  of  its 
^ore  or  inability  to  keep  any  of  the  conditions  imposed  by  said  section 
^i  it  expressly  reserved  to  itself  the  right,  in  case  of  such  failure  for  the 
period  of  one  year,  to  *'  do  any  and  all  acts  and  things  which  may  be 
needful  and  necessary  to  insure  a  speedy  completion  of  the  said  road." 

In  this  way  congress  undertook  to  secure  the  completion  of  this  great 
national  work  in  any  event,  and  so  plainly  declared  in  advance  what 
ought  otherwise  have  been  left  to  inference  and  argument  from  analogous 
<^ase8,  that  it  reserved  to  itself  the  right  to  deal  with  the  defendant  for 
^y  failure  to  comply  with  the  conditions  of  the  grant,  and  to  excuse  or 
enforce  the  same  as  it  might,  under  all  the  circumstances,  deem  jus(  to 
tbe  defendant  and  best  for  the  public  good.  Indeed,  in  view  of  the  mag- 
nitude and  hazard  of  the  undertaking,  it  was  expressly  provided,  that 
«ven  congress  should  not  take  advantage  of  a  failure  to  perform  any  of 
the  conditions  for  any  period  less  than  a  year.  And  even  the  laud  set 
apart  by  congress  to  aid  in  the  construction  of  the  road  was  not  left  liable 


82  WEST  COAST  REPORTEB. 

to  revert  to  the  public  domain,  or  be  otherwise  disposed  of  by  congiess, 
for  the  failure  of  the  compaDj  to  construct  or  complete  the  work  as  re- 
quired by  the  act,  but  as  was  said  in  United  States  v.  Childers,  8  Saw. 
174,  it  was  devoted  to  the  construction  of  the  road  in  any  event,  and  it 
is  the  duty  of  congress  to  see  that  it  is  so  applied.  See  also  on  this  point 
Southern  Pacific  Railway  Company  v.  Orton,  6  Saw.  178. 

And  this  position  is  fortified  by  the  fact  that  when  congress  intended 
that  the  corporate  existence  of  the  defendant  should  be  forfeited  or 
affected  by  its  failure  to  keep  a  condition  imposed  upon  it,  it  has  expressly 
said  so;  as  in  section  19,  where  it  is  provided  that  unless  two  milhons  of 
the  stock  is  subscribed,  and  ten  per  cent,  paid  thereon  within  two  years 
from  the  passage  of  the  act,  '^  it  shall  be  null  and  void." 

The  demurrer  to  the  bill  must  be  sustained,  as  the  defendant  has  at 
least  a  right  to  build  a  drawbridge  across  the  river  on  the  line  of  its  road 
to  Portland  from  the  eastward  or  the  sound. 

But  it  is  to  be  regretted  that  the  legislative  authority  has  not  gone  fur- 
ther and  provided  more  particularly  and  definitely  for  the  site  and  char- 
acter of  the  proposed  bridge.  As  it  is,  these  matters,  within  certain 
limits,  must  either  be  determined  by  the  company  or  the  courts — by  the 
former  in  the  first  instance,  and  the  latter  ultimately.  For  it  is  not  to  be 
presumed  for  a  moment  that  congress  or  the  state,  in  consenting  to  the 
erection  of  a  drawbridge  at  this  point,  intended  to  remit  the  whole  mat- 
ter to  the  judgment  or  convenience  of  the  defendant,  and  permit  it 
to  thereby  obstruct  or  impair  the  navigation  of  the  river  at  its  pleasure. 
On  the  contrary,  it  will  be  presumed,  until  the  contrary  is  declared,  that 
congress  intended,  as  provided  in  the  act  aforesaid  concerning  the  bridge 
at  Omaha,  that  the  defendant  should  locate  and  construct  its  bridge  **  in 
such  manner  as  not  to  impair  the  usefulness  of  said  river  for  navigation 
to  any  greater  extent  than  such  structures  of  the  most  approved  charac- 
ter necessarily  do." 

A  bridge  across  the  river  immediately  in  front  of  the  city  would  be  a 
serious  obstruction  to  the  usefulness  of  the  river,  as  compared  with  one 
a  mile  or  more  above  or  below,  and  the  latter  even  more  so  than  the  for- 
mer. So  a  wagon-road  bridge,  intended  as  an  ordinary  thoroughfare 
between  the  two  sides  of  the  river,  and  in  which  the  draw  is  usually 
closed,  would  cause  much  more  obstruction  to  navigation  than  a  railway 
bridge,  in  which  the  draw  is  only  occasionally  closed.  Until  congress 
provides  some  specific  directions  in  the  matter,  the  courts  must  deter- 
mine, if  the  question  is  made,  how  far  the  defendant  may  impair  the  use- 
fulness of  the  river  in  the  construction  and  operation  of  the  bridge.  In 
determining  what  is  a  reasonable  use  of  the  river,  in  this  respect,  refer- 
ence may  be  had  to  the  general  legislation  of  congress,  providing  in 
detail  what  bridges  railway  companies  may  construct  across  navigable 
streams,  and  how  far  the  convenience  of  the  water  travel  and  transporta- 
tion may  be  impaired  for  the  benefit  of  that  on  land.  The  bridge  which 
congress  has  impliedly  authorized  the  defendant  to  build  across  the  Wal- 
lamet  may  be  presumed  to  be  equal  in  these  respects  to  those  which  it  has 
expressly  provided  for  under  similar  circumstanceSe 

As  has  been  stated,  the  bill  is  indefinite  as  to  the  location  of  the  bridge 
and  substantially  silent  as  to  its  character.  But  the  general  facts  as  to 
both  are  well  understood  in  this  community,  and  may  even  be  taken  no- 
tice of  by  the  court.     A  detailed  description  of  the  structure  and  locatioD 
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is  given  in  the  annual  report  of  the  secretary  of  the  board  of  trade,  pub- 
lisbed  in  the  ''  Daily  Oregonian"  of  September  25, 1883. 

The  location  of  the  bridge  is  opposite  Albina  and  over  a  mile  north  of 
Stark-street  ferry — the  western  end  is  two  hundred  feet  to  the  north  of 
the  intersection  of  Front  and  Sixteenth  streets  and  the  eastern  end  thirty- 
two  feet  south  of  the  end  of  the  Northern  Pacific  Terminal  Company's 
dock.  The  length  of  the  bridge  between  the  end  piers  is  one  thousand 
one  hundred  and  eighty-six  feet.  It  consists  of  three  fixed  spans  of  tviro 
hundred  and  sixty-four  feet  each  in  length,  and  a  draw  span,  which  is 
the  third  from  the  western  shore,  of  three  hundred  and  ninety-four  feet 
in  length.  These  spans  are  of  iron  and  steel,  with  a  double-track  railway 
thereon,  and  rest  on  six  stone  piers.  The  draw  will  be  worked  by  steam, 
and  when  open  will  allow  a  clear  channel  for  the  passage  of  vessels  of  one 
hundred  and  seventy-four  feet  in  width  on  either  side  of  the  pier,  with  a 
depth  of  twenty-five  feet  therein  at  extreme  low  water.  The  structure 
will  be  eleven  feet  and  six  tenths  in  the  clear  above  extreme  high  water, 
or  about  thirty-eight  feet  above  extreme  low  water. 

In  general,  and  particularly  in  the  veidth  and  operation  of  the  draw, 
this  plan  compares  favorably  with  the  bridges  elsewhere  allowed  by  con- 
gress, and  is  more  favorable  to  the  passage  of  vessels  than  the  bridge 
authorized  at  this  point  by  the  act  of  June  23, 1874. 

The  demurrer  is  sustained  and  the  bill  dismissed. 


Wells,  Faboo  &  Compakt  v.  Obegon  Eailway  and  Navigation  Company. 

Filed  November,  18SS. 

Coiuco!?  Cabbies,  Such  as  a  Railboad,  may  bb  Reqttibed  to  Fitbnish  another  car- 
rier, such  as  an  express  company,  with  the  accommodations  and  facilities  necessary  for 
carrying  on  the  business  of  the  latter. 

ScTF  for  an  injunction.     The  opinion  states  the  facts. 

Clarence  A.  Seward,  M.  W.  Fechheivier,  Wallace,  Oreathouse  &  Blanding, 
J-  It,  Lewis]  and  Fechheimer  db  Ach,  for  the  complainant. 

Dolph,  BoTiaugh,  Dolph  &  Simon,  for  the  defendants. 

Field,  J.  The  bill  of  complaint  alleges  that  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  Colorado,  and  is  engaged  and  has  been 
for  many  years,  on  the  Pacific  coast  and  in  other  parts  of  the  country,  in 
what  is  known  as  the  express  business.  The  defendants  are  corporations 
formed  under  the  laws  of  Oregon,  and  own  steam-vessels,  which  ply  on 
the  waters  of  British  Columbia,  Oregon,  and  California,  and  on  the  ocean 
along  the  Pacific  coast,  and  are  employed  in  the  transportation  of  freight 
and  passengers.  They  also  own  different  lines  of  railway  in  Oregon  and 
adjoining  territories,  which  are  also  employed  in  the  transportation  of 
freight  and  passengers.  The  business  of  the  plaintiff  is  that  of  a  carrier 
of  parcels  by  the  most  rapid  means  of  conveyance  in  use  on  its  routes, 
under  the  direct  supervision  of  agents  accompanying  them  from  the  domi- 
cile or  office  of  the  owner,  or  shipper,  and  delivering  them  at  the  office 
or  domicile  of  the  party  to  whom  they  belong  or  are  consigned. 

The  special  advantage  of  the  carrying  business  thus  conducted  consists 
in  this  personal  supervision  over  the  articles  by  the  agents  of  the  express 
company  during  their  transportation,  from  their  receipt  to  their  delivery 
lio.  i-^ 
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to  their  destination,  thus  giving  greater  security  against  loss  and  acci- 
dent. Railroad  companies  and  other  common  carriers  usually  confine 
their  supervision  to  securing  safe  carriage  from  one  to  another  of  their 
stations,  depots,  or  wharres.  Their  responsibility  is  limited,  in  the  ab- 
sence of  special  contract,  to  safe  carriage  over  their  own  routes  between 
such  places,  and,  when  transporting  with  connecting  lines,  to  safe  deliv- 
ery to  the  next  connecting  carrier.  The  express  company,  in  exercising 
personal  supervision  over  articles  intrusted  to  it  from  their  receipt  until 
their  delivery  to  their  destination,  performs  a  most  important  and  valua- 
ble service  to  the  public.  Its  business,  though  comparatively  of  recent 
origin,  has  been  conducted  in  the  states  and  territories  of  the  country 
with  such  general  care  and  fidelity,  by  companies  organized  like  the 
plaintiff,  that  they  have  become  a  favorite  means  of  transporting  small 
articles,  and  particularly  those  containing  great  value,  or  requiring 
special  care  in  handling.  The  express  business  has  thus  become  a  recog- 
nized branch  of  the  carrying  trade,  and  the  question  is,  Shall  the  rail- 
way companies  and  steamship  companies  engaged  in  that  trade  be  re- 
quired to  furnish  facilities  to  the  express  companies  in  the  transaction  of 
this  business?  The  business  would  entirely  fail  and  come  to  an  end  if 
certain  facilites  for  its  transaction  were  not  afforded  them,  such  as  allow- 
ing to  them  special  cars,  or  apartments,  or  definite  spaces  in  them^  for 
the  transportation  of  such  articles,  with  a  messenger  in  charge  thereof, 
having  sufficient  room  for  the  assortment  of  the  articles  by  him  while  in 
transit,  so  as  to  facilitate  their  delivery  at  the  different  stations  to  which 
they  may  be  destined.  It  may  be  difficult  to  define  with  accuracy  what 
should  be  deemed  proper  facilities^  in  each  case.  That  will  depend  vety 
much  upon  the  extent  of  the  business  and  the  character  of  the  articles 
carried  by  the  express  companies.  In  the  present  cases,  it  is  not  neces- 
sary to  designate  what  those  facilities  should  be.  The  object  of  the  two 
suits  is  to  restrain  the  defendants  from  denying  to  the  plaintiff  the  facil- 
ities which  have  heretofore  been  furnished  to  it. 

The  question  presented  for  determination  is,  Can  one  common  carrier 
be  required  to  furnish  accommodations  for  the  business  of  another  com- 
mon carrier,  and,  if  so,  to  what  extent  ?  The  question  is  0x40  of  much 
difficulty,  and  its  correct  solution  wUl  be  far-reaching  in  its  consequences. 
It  has  been  before  different  circuit  courts  of  the  United  States  in  some 
cases,  but  has  never  been  brought  before  the  supreme  court.  In  the  case 
of  the  Southern  Express  Company  v.  The  St.  Louis,  Iron  Mountain,  and 
Southern  HaUroad  Company,  in  the  eighth  circuit,  it  was  consider^  by 
Mr.  Justice  Miller  of  that  court,  sitting  with  Judge  McCrary  in  holding 
the  circuit  court.  The  railroad  company  in  that  case  was  enjoined  by 
them  from  refusing  or  withholding  the  usual  express  facilities  from  the 
plaintiff.  In  giving  his  conclusions,  Mr.  Justice  Miller,  among  other 
things,  held  that  the  express  business  is  a  branch  of  the  carrying  trade, 
which,  by  the  necessities  of  commerce  and  the  usages  of  persons  engaged 
in  transportation,  has  become  known  and  recognized  so  as  to  require  the 
court  to  take  notice  of  it  as  distinct  from  the  transportation  of  the  lar^^e 
mass  of  freight  usually  carried  on  steamboats  and  railroads;  that  the 
object  of  this  express  business  is  to  carry  small  and  valuable  packac^es 
rapidly  in  such  manner  as  not  to  subject  them  to  the  danger  of  loss  and 
damage  which  to  a  greater  or  less  degree  attend  the  transportation  of 
heavy  or  bulky  articles  of  commerce;  that  it  is  one  of  the  necessities  of 
this  business  that  the  packages  should  be  in  the  immediate  charge  of  an 
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agent  or  messenger  of  the  company,  or  parties  engaged  in  it,  without  any 
right  on  the  part  of  the  railway  company  to  open  and  inspect  them;  that 
it  is  the  duty  of  every  railroad  company  to  provide  such  conveyance,  by 
special  car  or  otherwise,  attached  to  their  freight  or  passenger  trains,  as 
are  required  for  the  safe  and  proper  transportation  of  this  express  matter 
on  their  roads;  that  the  use  of  these  facilities  should  be  extended  on  equal 
terms  to  all  who  are  actually  engaged  in  the  express  business,  at  fair  and 
reasonable  rates  of  compensation,  to  be  determined  by  the  court  when 
the  parties  can  not  agree  thereon ;  and  that  a  court  of  equity  has  authority 
to  compel  the  railroad  companies  to  carry  this  express  matter  and  to  per- 
form tne  duties  in  that  respect. 

The  same  question  has  been  decided  substantially  in  the  same  way  in 
other  cases. 

From  the  decisions  rendered  in  some  of  them,  appeals  have  been  taken 
to  the  supreme  court,  and  the  cases  are  now  on  its  calendar.  Under 
these  circumstances,  I  have  come  to  the  conclusion  to  follow  the  view  ex- 
pressed in  them  rather  than  to  go  into  an  extended  consideration  of  the 
question.  The  following  cases  are  now  pending  in  the  supreme  court: 
The  Memphis  and  Little  Bock  Bailroad  Company  v.  The  southern  Ex- 
press Company;  St.  Louis,  Iron  Mountain,  and  Southern  Bailroad  Com- 
pany v.  The  Southern  Express  Company;  and  the  Missouri,  Kansas,  and 
Texas  Bailroad  Company  v.  Dinsmore,  President  of  Adams  Express  Com- 
pany. Li  their  determination  the  question  presented  will  be  definitely 
and  authoritatively  settled. 

As  a  matter  of  form,  therefore,  I  shall  yield  to  the  conclusions  of  the 
circuit  court  of  the  eighth  circuit,  which  are  in  conformity  with  those 
(^pressed  by  Judge  Deady  on  the  application  for  injunction  in  these  cases, 
and  will  order  a  decree  for  the  plaintiff  in  both.  The  defendants  will 
thus  be  enabled  to  take  an  appeal  at  once  to  the  supreme  court  and  have 
their  cases  argued  in  connection  with  those  now  pending  on  the  calendar 
of  that  court. 

Let  a  decree  be  entered  in  both  cases  for  the  plaintiff,  adjudging  that 
it  has  a  right  to  have  express  facilities  furnished  by  the  defendants,  as 
heretofore,  and  continuing  the  injunction  granted. 


DISTRICT  COURT,  DISTRICT  OF  OREGON. 

In  be  Lee  Tomo. 

IfUed  November  S,  1883. 

Oixnro — ^AcT  or  1876  DranxiNO.— Section  1  of  the  act  of  1876  (Ses.  L.  39)  inclndes 
oot  culy  the  games  therein  enumerated,  but  also  any  game  played  for  anything  of  value 
▼ith  any  device  or  means  snitable  and  convenient  for  that  purpose;  and  in  which  the 
game  dqiends  largely  on  chance,  or  more  on  chance  than  skill. 

Thx  daxnEaM  Game  of  "  Tantan  '*  is  a  game  of  pure  chance,  and  when  played  for  any- 
l^g  of  Talae,  constitutes  gambling  withm  the  innibition  of  said  statute. 

PowiBS  or  A  MuniciPAL  CoRPORATiOK. — ^Apart  from  the  few  faculties  incident  to  the 
existence  of  a  municipal  corporation,  such  as  the  capacity  to  sue  and  be  sued  and  have 
a  common  aeal,  it  has  no  power  to  do  any  act  e^^cept  such  aa  are  essential  to  the  plain 
]"npo8e  of  its  creation,  or  are  authorized  by  the  express  provisions  of  its  charter,  or  a 
clear  or  necessary  implication  therefrom. 

PowEB  "  TO  SuFFRSDS  **  WHKM  NOT  PowEB  "  TO  PuursH. " — ^A  grant  of  power  to  a  city 
"  to  sapprecs  gaming  and  gambling-housefly"  includes  the  power  to  suppress  *'  g^uning;'* 
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bat  when  the  crime  of  gaming  is  defined  and  the  punish mient  therefor  prescribed  by  the 
law  of  the  state,  the  city  is  not  authorized  to  suppress  any  game  not  prohibited  by  sach 
law,  nor  to  punish  an^  person  playing  thereat;  but  it  is  confined  to  the  use  of  such 
means  as  may  be  withm  its  power  to  enforce  the  state  law  within  its  limits. 

Due  Pbocess  of  Law. — A  person  arrested  and  imprisoned  for  the  violation  of  a  void 
ordinance  of  a  municipal  corporation  is  imprisoned  by  the  state  without  due  process  of 
law,  and  therefore  in  violation  of  the  fourteenth  amendment,  and  may  be  discharged 
therefrom  by  the  writ  of  habeas  corpus  issued  from  the  proper  court  of  the  United 
States. 

Petition  for  writ  of  habeas  corpus.    The  opinion  states  the  facts. 
.    Bu/us  MaUory  and  W,  ScoU  Beebe,  for  the  defendant. 
Balph  C.  Dement,  f6r  the  city  of  Portland. 

Deadt,  J.  This  is  an  application  for  a  writ  of  habeas  corpus,  to  deliver 
the  prisoner,  Lee  Tong,  from  the  custody  of  the  chief  of  police  of  this 
city,  upon  the  ground  that  he  is  thereby  deprived  of  his  liberty  without 
due  process  of  law,  and  therefore  contrary  to  the  fourteenth  amendment 
to  the  constitution  of  the  United  States. 

Notice  was  given  of  the  application  to  the  city  attorney,  who  appeared 
and  was  heard  against  the  petition. 

A  stipulation  as  to  the  facts  was  made  and  filed  by  counsel,  from  which 
and  the  petition  it  appears  that,  by  section  87,  subdivision  5  of  the  act  of 
October  24,  1882  (Ses.  L.,  p.  151),  incorporating  the  city  of  Portland, 
•*  the  council  have  power  and  authority,"  within  the  city,  "to  suppress 
bawdy-houses,  gaming  and  gambling-houses,  places  kept  for  smoking 
opium  and  opium-smoking,  and  to  punish  inmates  of  bawdy-houses, 
houses  of  ill-fame,  keepers  of  places  kept  for  smoking  opium,  and  opium 
smokers,"  and  that  in  pursuance  of  the  authority  supposed  to  be  thus 
conferred,  the  common  council  of  the  city  of  Portland,  with  the  approval 
of  the  mayor,  on  August  24, 1883,  passed  ordinance  numbered  3911,  and 
entitled  '*An  ordinance  to  suppress  gaming  and  gambling-houses,"  which 
reads  as  follows: 

''Section  1.  It  is  hereby  forbidden  and  declared  unlawful  for  any 
person,  either  as  owner,  proprietor,  manager,  employee,  or  lessee,  or 
otherwise,  to  play,  deal,  set  up,  open,  or  cause  to  be  opened,  or  carry  on, 
or  cause  to  be  carried  on,  or  permit  to  be  or  engage  in  any  game  of  faro, 
monte,  roulette,  rouge*et-noir,  rondo,  twenty-one,  poker,  draw-poker, 
bluff,  brag,  tantan,  or  fan- tan,  for  or  with  anything  of  value,  or  for  or 
with  anything  the  representative  of  value,  whether  said  games  or  any  of 
them  be  played,  dealt,  set  up,  or  carried  on  with  cards,  checks,  or  any 
other  device,  in  any  store,  shop,  building,  hotel,  or  in  any  room,  park, 
street,  or  public  or  private  yard  or  place;  and  it  shall  be  unlawful  for 
any  person  to  bet  at  or  upon  any  such  game  or  games,  and  any  store, 
shop,  or  hotel,  room  or  bmlding  within  which  is  played,  dealt,  opened, 
set  up,  or  carried  on  any  game  mentioned  in  this  section  is  to  be  deemed 
a  gaming  and  gambling-house. 

*'  Sec.  2.  Any  person  who  shall  be  convicted  of  violating  any  provision 
of  this  ordinance  shall  be  punished  by  imprisonment  not  exceeding 
ninety  days,  or  by  fine  not  exceeding  three  hundred  dollars,  or  both  such 
fine  and  imprisonment." 

At  the  date  of  this  ordinance  it  was  made  a  crime  by  the  law  of  the 
state  (Ses.  L.,  1876,  p.  39),  for  any  one  to  **  deal,  play  or  cariy  on,  open 
or  cause  to  be  opened,"  or  to  **  conduct,  either  as  owner,  proprietor,  or 
employee,"  any  of  the  games  enimierated  in  said  ordinance,  except  **  tan- 
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tan,"  or  "any  banking  or  other  game  played  with  cards,  dice,  or  any 
other  device,  whether  tiie  same  be  played  for  money,  checks,  or  credits, 
or  any  other  representative  of  value." 

On  August  29,  1883,  a  complaint  in  writing,  duly  verified,  was  made  to 
the  police  judge  of  Portland,  accusing  the  petitioner,  by  the  name  of  John 
Doe,  *'  with  playing,  setting  up  and  canying  on  and  engaging  in  gambling 
at  tantan,  on  August  24,  1883,  at  PorUand;"  whereupon  a  warrant,  re- 
citing the  substance  of  said  complaint,  was  issued  by  said  judge,  directed 
to  the  chief  of  police  commanding  him  to  arrest  the  said  John  Doe,  and 
take  him  before  said  judge,  ''  to  be  dealt  with  according  to  law;"  and  in 
obedience  to  said  warrant  said  chief  of  police,  on  August  29, 1883,  caused 
the  petitioner  to  be  arrested  thereon,  and  now  holds  him  in  custody  by 
virtue  thereof  and  without  any  other  authority. 

The  power  of  this  court  to  allow  the  writ  and  discharge  the  prisoner  in 
case  he  is  "  in  custody  in  violation  of  the  constitution,  or  of  a  law  or  treaty 
of  the  United  States,"  is  given  by  sections  751-755  of  the  revised  statutes. 
And  if  the  petitioner  is  imprisoned  without  due  process  of  law  he  is  de- 
prived of  his  liberty  in  violation  of  the  fourteenth  amendment,  which 
provides  that  no  **  state  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty mthout  due  process  of  law:"  Parrot's  Case,  6 Saw.  376;  In  re  Ah  Lee, 
Id.  410.  The  only  question,  then,  open  to  dispute  or  consideration  in  the 
case  is,  Is  the  petitioner  restrained  of  his  liberty  vnthout  due  process  of 
kw? 

Comisel  for  petitioner  insist  that  he  is  so  restrained,  because  the  ordi-' 
nance  under  vmich  the  warrant  issued  for  his  arrest  is  void  for  want  of 
power  in  the  city  to  enact  it.  If  the  premise  is  admitted,  the  conclusion 
follows.  A  person  imprisoned  upon  a  warrant  issued  under  a  void  law — 
a  no-law — ^is  certainly  deprived  of  his  liberty  without  due  process  of  law. 
And  if  such  warrant  is  issued  by  a  person,  deriving  his  authority  from  the 
Ktate — as  the  police  judge  of  Portland — such  deprivation  is,  in  contem- 
plation of  the  constitution,  the  act  of  the  state:  Ex  parte  Virginia,  101 
r.  S.  346.     But  is  the  premise  true  ?    Js  the  ordinance  void  ? 

Counsel  for  the  petitioner  argues  that  this  ordinance  is  not  direc^d  at 
"  gambling-houses,"  but  at  gaming;  and  that  the  petitioner  is  in  custody, 
not  upon  a  charge  of  keeping  a  "  gambling-house,"  but  of  "  gambling  at 
tantan;"  that  the  word  "gaming,"  in  the  clause  "to  suppress  gaming 
and  gambling-houses,"  is  there  used  as  an  adjective,  and  not  as  a  sub- 
stantive, and  therefore  the  clause  does  not  give  the  city  authority  to  sup- 
press "gaming" — at  least  directly — ^but  only  to  suppress  gB,mhlmg'hou8e8 — 
places  kept  for  gaming;  and  if  this  is  held  otherwise,  that  the  ordinance 
IB  nevertheless  void,  because  the  authority  of  the  city  to  suppress  "  gam- 
ing" does  not  extend  to  any  games  but  such  as  are  made  unlawful  by  the 
law  of  the  state,  and  that  "  tantan"  is  not  mentioned  or  included  in  the 
games  enumerated  and  prohibited  in  section  1  of  the  act  of  1876,  supra, 
*'  to  prevent  and  punish  gambling,"  and  therefore  this  ordinance  for  its 
suppression  is  void;  and  further,  that  the  power  to  suppress  either 
gambling-houses  or  gaming  does  not  authorize  the  passage  of  an  ordi- 
nance providing  for  me  punishment  of  persons  who  merely  keep  or  play 
in  such  houses  or  at  such  games;  but  that  the  power  of  the  city  in  this 
respect  is  limited  to  such  measures  as  may  be  found  necessary  and  con- 
venient for  the  better  enforcement,  within  its  limits,  of  the  law  of  the 
state  defining  the  crimes  of  gaming  and  keeping  a  gambling-house  and 
prescribing  ti^e  punishment  therefor. 
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Assuming  for  the  present  that  the  word  "  gaming"  is  used  in  section 
37  of  the  charter  as  a  substantive  and  not  as  an  adjective,  and  that,  there- 
fore, the  power  of  the  council  "  to  suppress"  extends  to  gaming  as  well 
as  keeping  a  gambling-house,  does  it  include  the  game  of  ''  tantan  "  ? 

In  State  V.  Gitt  Lee,  6  Or.  426,  the  game  played  was  evidently  '*  tan- 
tan,"  but  the  court  held  the  indictment  insufficient,  because  it  only  alleged 
that  the  game  was  played  ''  with  copper  devices  for  money  as  representa- 
tives of  value" — ^in  other  words,  that  the  copper  devices  were  used  to 
represent  money,  and  were  the  stakes  played  for  instead  of  the  device  by 
means  of  which  the  game  was  played.  At  the  same  time  the  court, 
Watson,  J.,  said  that  it  was  not  essential  that  either  the  statute  or  the 
indictment  should  **  give  the  name  of  the  game  or  of  the  device  by  which 
it  is  played;"  and  that  so  much  of  section  1  of  the  act  of  1875  as  *'  pro- 
hibits '  any  banking  or  any  other  game  played  with  cards,  dice,  or  any 
other  device/  whether  the  same  be  played  for  money,  checks,  credits,  or 
any  other  representative  of  value,  is  sufficiently  definite,  and  renders  un- 
lawful all  games  not  previously  enumerated  in  that  section,  and  which 
are  played  for  'money,  checks,  credite,  or  any  other  representative  of 
value'  with  *  cards,  dice,  or  other  device.'" 

Unlike  the  narrow,  purblind  ruling  in  State  v.  Mann,  2  Or.  238,  by 
which  section  66G  of  the  criminal  code  was  declared  void  for  uncertainty, 
this  opinion  evidently  assumes  that  laws  against  gaming  should  be  con- 
strued with  some  reference  to  the  nature  of  the  subject,  and  with  a  view 
to  make  them  effective. 

According  to  it,  ''  tantan,"  as  described  by  counsel  for  the  petitioner, 
Wd  understood  by  the  court,  is  prohibited,  and  made  criminal  by  sec- 
tion 1  of  the  act  of  1875.  It  is  a  simple  game  of  chance;  something  like 
''  odd  or  even."  The  device  by  which  it  is  played  are  little  brass  disks, 
called  "  cheen,"  about  the  size  of  a  twenty-cent  piece,  with  a  square  hole 
in  the  center,  in  which  the  conductor  of  the  game  inserte  a  pointed  stick 
for  the  purpose  of  conveniently  and  publicly  moving  them  on  the  table 
as  he  draws  them  from  the  pile.  He  has  probably  two  or  three  hundred 
of  these  near  him.  On  the  table  when  the  game  is  played  a  small  square 
is  dJ^ribed,  with  ite  sides  marked  1,  2,  3,  4.  The  player  takes  up,  at 
random,  a  handful  of  the  brasses  and  puts  them  on  the  table  before  liim, 
and  as  he  does  so,  covers  them  more  or  less  with  a  hollow  vessel,  so  that 
no  one  can  tell  what  number  is  in  the  pile,  or  whether  it  is  an  odd  or 
even  one.  The  players  then  put  down  their  money  on  the  sides  of  the 
square,  as  they  may  fancy.  When  this  is  done,  the  conductor  uncovers 
the  brasses  and  picks  them  out  of  the  pile,  four  at  a  time,  until  only  four 
or  a  less  number  are  left.  If  the  number  left  is  an  even  one— either  two 
or  four— the  player  who  put  his  money  on  this  figure  wins  a  like  amount 
from  the  teble,  less  a  relate  of  seven  per  centum  te  the  conductor,  and 
the  table  wins  what  is  laid  on  the  other  even  number,  while  those  who 

Eut  their  money  on  the  odd  numbers  withdraw  it.     If  the  number  of 
rasses  left  is  an  odd  one — either  one  or  three — that  number  wins,  and 
the  process  is  reversed. 

If  this  is  a  ''device"  within  the  statute,  the  game  when  played  for 
money  is  gambling  within  the  same. 

The  device  mentioned  in  the  statute  is  not  cards,  dice,  or  other  "  like" 
device,  but  simply  *'  other"  device.  And  if  it  were  a  "  like"  device,  the 
question  would  arise.  Like  in  what  respect?  Like  which  of  them  ?  Cards 
and  dice  are  in  most  respecte  very  unlike;  indeed,  they  have  no  re- 
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semblance,  except  tliat  they  may  both  be  used  for  gaming.  But  then, 
Buything  which  may  be  used  for  that  purpose  is  so  far  a  like  device.  The 
coin  of  the  realm,  when  used  to  play  the  game  of  **  match,"  ''  heads  or 
tails,"  "  odd  or  even,"  for  money  or  anything  of  value;  a  long  and  short 
straw  when  used  to  play  the  game  of  "  draw  straws"  for  the  same  pur- 
pose; a  "wheel  of  fortune,"  a  ** raflBle,"  or  a  "grab-bag,"  when  used  at 
church  fairs  or  festivals  or  elsewhere,  to  dispose  of  articles  of  value  upon 
tlie  chance  of  getting  something  for  comparatively  nothing,  are  each  and 
all  of  them,  so  far,  just  as  much  gambling  devices  as  cards  or  dice  can 
be.  In  short,  anything  which  is  used  as  a  means  of  playing  for  money 
or  other  thing  of  value,  so  that  the  result  depends  more  largely  on  chance 
than  skill,  is  so  far  a  gambling  device:  Whart.  C.  L.,  sec.  1465. 

My  conclusion  is,  that  the  game  of  '^tantan"  is  virithin  the  purview 
of  the  act  of  1875,  ''  to  prevent  and  punish  gaming;"  and  if  the  word 
''  gaming"  is  used  in  the  charter  as  a  substantive  and  not  as  an  adjective 
merely  qualifying  '^  houses,"  then  the  council  has  the  power  to  suppress 
it,  as  well  as  any  of  the  games  enumerated  therein. 

Whether  the  word  is  here  used  as  an  adjective  or  substantive  is  a  nice 
question.  In  the  decision  of  it  a  court  ought  not  to  lose  sight  of  the 
object  and  the  purpose  of  the  statute,  and  the  crying  evil  it  was  intended 
to  prevent.  My  impression  is,  that  it  is  intended  to  be  used  as  a  sub- 
stantive, and  ought  to  be  so  construed.  It  is  evident  that  there  is  as 
much  propriety  and  necessity  for  giving  the  council  power  to  suppress 
*'  gaming"  as  a  ''  gambling-house."  They  are  simply  different  phases  of 
the  same  evil — the  one  being  an  end  and  the  other  a  means. 

And  even  if  my  impressions  were  otherwise,  in  the  absence  of  any  final 
construction  of  the  statute  by  the  supreme  court  of  the  state,  I  should 
hesitate  upon  such  a  question  as  this,  to  say  that  the  petitioner  is  impris- 
oned without  due  process  of  law,  and  discharge  him  therefrom  in  disre- 
gard of  the  state  process  under  which  he  is  held. 

The  sufficiency  of  the  complaint  and  warrant  of  arrest  in  this  ease  are 
also  open  to  serious  question.  The  name  of  the  game  is  given,  but 
nothing  is  said  of  the  nature  of  the  device  or  means  with  which^it  is 
played;  nor  is  it  alleged  that  the  game  was  played  for  money  or  other 
thing  of  value,  unless  the  allegation  that  the  petitioner  was  engaged  iu 
"gambling"  at  tantan,  suJQficiently  implies  that  he  was  playing  thereat 
for  money. 

Bat  whether  these  omissions  render  the  proceedings  null  and  void  for 
want  of  jurisdiction  in  the  court  to  issue  the  warrant,  so  that  the  peti- 
tioner is  held  vnthout*due  process  of  law,  or  are  only  errors  or  irregu- 
larities for  which  the  party  must  seek  his  remedy  in  the  state  courts,  it 
is  not  necessary  now  to  decide :  In  re  Ah  Lee,  6  Saw.  416,  and  cases 
there  cited. 

The  ordinance  in  question  is  entitled  '^An  ordinance  to  suppress  gam- 
ing and  gambling  houses."  But  it  does  not  provide  for  the  punishment  of 
a  keeper  of  a  gambling-house,  as  such;  nor  does  it  provide  any  means  for 
suppressing  gaming  or  gambling-houses,  but  by  defining  the  crime  and 
providing  for  the  punishment  for  gaming  "for  or  with  anything  of 
value  "  in  Portland — the  games  enumerated  therein  being  onl/suchas 
are  enumerated  in  the  state  statute,  except  **  tantan,"  while  the  punish- 
ment therefor  is  increased  to  fine  and  imprisonment  instead  of  a  fine 
onlj.  It  is  also  peculiar  in  that  it  not  only  prohibits  the  playing  of  any 
of  Uie  enumerated  games  for  anything  of  value,  but  also  with  anything 
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of  Talne.  While  it  can  hardly  be  supposed  that  the  cotincil  intended  to 
make  it  a  crime  to  play  at  a  game  merely  for  amusement,  yet  it  seems 
that  such  is  the  effect  of  the  ordinance  m  case  the  cards,  djce,  or  other 
device  with  which  it  is  played  have  any  value. 

But  the  question  here  is,  Does  the  power  conferred  by  the  charter  on 
the  council  *'  to  suppress"  gaming  auuiorize  it  to  define  and  punish  the 
crime  of  gaming  generally  ? 

By  the  original  charter  of  October  14, 1864  (Ses.  L.  10),  the  provision 
in  subdivision  5  of  section  37  only  authorized  the  council  *'  to  suppress 
bawdy-houses,  gaming,  and  gambling-houses."  The  act  has  been  amended 
or  revised  at  every  subsequent  session  of  the  legislature,  except  those  of 
1866  and  1878,  for  some  purpose — and  generally  to  secure  a  change  of 
officers — but  this  clause  has  only  been  changed  twice  in  that  time.  The 
act  of  October  26, 1880  (Ses.  L.  99),  added  the  words  "  and  to  punish 
inmates  of  bawdy-houses  or  houses  of  ill-fame;"  while  that  of  October 
24, 1882  (Ses.  L.  151),  added  the  provision  for  the  suppression  of  places 
for  smoking  opium  wd  opium-smoking,  and  the  punishment  of  opium- 
smokers  and  the  keepers  of  places  for  smoking  opium,  as  already  stated. 

There  is  no  law  of  this  state  for  the  punishment  of  an  inmate  of  a 
bawdy-house,  or  of  persons  who  smoke  opium  or  keep  places  for  that 
purpose;  while  there  is  provision  made  by  such  law  (Or.  Crim.  Code,  sec. 
651 ;  Ses.  L.  1876,  pp.  39-41)  for  the  punishment  of  a  person  who  keeps 
a  bawdy-house  or  gambles  or  keeps  a  gaming-house. 

From  this  it  appears  that  the  legislature  expressly  authorized  the  coun- 
cil: 1.  To  simply  suppress  bawdy-houses,  gaming,  and  gambliug-houaes; 
and,  2.  To  suppress  certain  other  acts  and  conduct,  and  also  to  punish 
any  person  who  may  engage  therein. 

The  difference  in  the  authority  granted  in  the  two  classes  of  cases 
appears  to  be  based  upon  the  fact  that  the  state  had  already  provided  for 
the  punishment  of  persons  engaged  in  the  acts  or  conduct  which  the 
council  is  only  authorized  to  suppress. 

Even  if  it  be  admitted  that  authority  to  suppress  gambling-houses  and 
gaming  would  empower  the  council  to  define  and  punish  the  crime  of 
gaming,  if  the  law  of  the  state  was  silent  on  the  subject,  still  when  the 
general  law  of  the  state  has  defined  the  crime  of  gambling  and  keeping  a 
gambling-house  and  prescribed  the  punishment  therefor,  the  power  of 
the  council  to  suppress,  must  be  exercised  within  those  limits.  The 
council  can  not  suppress  a  game  that  the  general  law  has  not  prohibited. 
Its  power  to  suppress  ''gaming"  must  be  understood  as  only  applicable 
to  games  which  the  state  has  made  illegal.  Nor  do  I  think  it  can  sup- 
press such  games  by  prescribing  a  different  or  additional  punishment 
therefor,  from  that  prescribed  by  the  state.  And  this  conclusion  is,  I 
think,  deducible  from  general  principles.  But  it  is  much  strengthened 
in  this  case  by  the  fact  that  the  legislature  has  for  so  many  years  main- 
tained the  distinction  in  the  charter  between  the  power  granted  to  the 
council  to  suppress  and  that  to  punish,  the  latter  never  being  granted 
only  in  those  cases  where  punishment  was  not  provided  in  the  general 
law.  Under  such  circumstances  there  is  no  ground  for  the  inference  that 
the  power  to  punish  is  implied  in  the  power  to  suppress.  The  latter  is 
not  even  necessary  to  the  exercise  of  the  former.  The  punishment  pro- 
vided by  the  state  is  sufficient,  and  if  the  council  under  its  authority  to 
suppress  will  endeavor  by  all  the  means  in  its  power  to  enforce  the  state 
law  within  its  limits,  it  will  do  as  much  to  suppress  gambling-houses  and 
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gaming  as  it  could  by  endeaYoring  to  enforce  punishments  prescribed  by 
itself. 

And  this  conclusion  is  further  fortified  by  the  application  of  the  rule 
for  construing  grants  of  legislative  power  to  municipal  corporations. 

Apart  from  the  few  faculties  considered  incident  to  its  existence,  such 
Bs  the  capacity  to  sue  and  be  sued  and  have  a  common  seal,  a  municipal 
corporation  has  no  power  to  do  any  act  except  such  as  are  essential  to  the 
phun  purpose  of  its  creation  or  are  authorized  by  the  express  provisions 
of  its  charter  or  a  clear  or  necessary  implication  therefrom:  Dillon  on 
M.  C,  sec.  89  (55;;  Cooley's  C.  L.  194. 

Under  this  rule,  before  it  can  be  concluded  that  the  power  to  punish 
persons  for  keeping  gambling-houses  and  gaming  is  included  in  the  power 
to  suppress  the  same,  it  must  clearly  appear  from  the  language  of  the 
grant,  read  by  the  light  of  the  circumstances  of  the  case,  that  such  was 
the  intention  of  the  legislature.  If  there  is  a  reasonable  doubt  about  the 
implication  of  the  power  it  must  be  resolved  against  its  exercise. 

The  only  case  directly  in  point,  that  has  been  cited,  is  The  City  etc.  v. 
Breeze,  11  Iowa,  399,  in  which  it  was  held  that  a  general  grant  of  power 
to  the  city  council ''  to  suppress  gambling,"  did  not  authorize  it  to  pass 
an  ordinance  providing  for  the  punishment  of  a  person  for  keeping  a 
''gambling  device."  Say  the  court:  '*  The  city  council  can  not  punish 
that  which  they  axe  only  authorized  to  sit/^r^^  under  the  general  power." 

My  conclusion  is,  that  the  council  has  no  power  to  punish  persons  for 
gaming,  and  therefore  the  ordinance,  No.  3911,  and  the  proceedings 
under  it  for  the  arrest  of  the  i>etitioner  are  void.  This  being  so,  he  is 
restrained  of  his  liberty  without  due  process  of  law,  in  violation  of  the 
constitution  of  the  United  States,  and  is  therefore  entitled  to  the  writ  of 
habeas  corpus  for  his  deliverance. 

Upon  the  delivery  of  this  opinion,  the  writ  was  issued,  and  the  peti- 
tioner brought  into  court  by  the  officer  having  him  in  custody,  when  it 
was  agreed  that^he  case  should  be  formally  submitted  to  the  court  upon 
the  facts  stated  in  the  petition  and  stipulation  aforesaid,  without  further 
argument;  and  thereupon,  it  appearing  that  the  prisoner  is  unlawfully 
restrained  of  his  liberty,  it  was  ordered  that  he  be  discharged  therefrom, 
aud  go  hence  without  day. 


SUPREME  COURT  OF  ARIZONA, 
JjoVEZf  Adm'x,  V.  Central  Abizoka  Mnmra  Co. 

Filed  January,  188S. 

4>EFE!n>ANT  CT  DeHUBSINO  TO  A  COMPLAINT  FOR  FaELUBS  TO  StATE  FaCTS  StTFTI- 

ciKXT  to  coDStitate  a  cause  of  action,  and  specifying  in  his  demurrer  certain  grounds  of 
insafficiency,  can  only  rely  upon  the  defects  specified.  It  is  otherwise  if  the  demurrer 
t>  genenl,  and  without  specification. 

Absehce  aw  Fault  on  the  Pabt  of  the  Plaintiff,  in  an  action  to  recover  for  per- 
■oual  injuries  caused  by  the  defendant's  negligence,  need  not  be  averred  or  proved  by  him. 

Plaintiff  in"  Such  Action  can  not  Kecover  if  hls  Own  Want  of  Care  or  neg- 
H^^ce  in  any  degree  contributed  to  the  result  complained  of.  It  is  no  defense,  however, 
if  the  plaintiff's  act  might  have,  or  did,  contribute  to  the  injury.  It  must  have  been  by 
bis  fault,  not  merely  by  hia  act. 

Owner  of  a  Mine  Who  Works  It  in  a  Dangerous  but  the  Only  Practicable 
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Manner,  is  not  liable  for  injuries  to  an  employee,  caused  by  a  fellow-servant  in  the  cotma 
of  the  employment,  if  such  employee  had  knowledge  of  the  danger,  unless  the  injury 
complained  of  resulted  from  the  wrongful  act,  neglect,  or  default  of  the  owner. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  in  an  action  to  recoYer 
for  the  death  of  ber  husband  by  reason  of  the  defendant's  negligence,  and 
from  an  order  denying  the  defendant  a  new  trial.  The  further  facts  ap- 
pear in  the  opinion, 

Tweed  &  Hancock,  and  Caleb  Dorsey,  for  the  appellant. 
Alsop,  Baker,  Cox,  and  Campbell,  for  the  respondent. 

FfiENCH,  C.  J.  This  action  is  necessarily  brought  under  the  statute  by 
the  representative  of  the  deceased,  Florence  Lopez.  For  about  seven 
years  prior  to  his  death  he  had  been  employed  in  working  as  a  miner  in 
appellant's  mine,  the  Vulture  mine.  On  June  21st  he  was  killed  while 
working  in  said  mine.  The  place  in  which  he  was  at  the  time  working 
was  an  open  cut  about  one  hundred  and  fifty  feet  wide  at  the  top  and 
about  fifty  or  sixty  feet  deep.  The  rock  was  blasted  and  excavated,  and 
2)ried  down  the  side  of  the  open  cut,  from  near  the  surface,  by  other 
miners  who  were  accustomed  to  give  notice  of  the  blasts  and  descent  of 
the  rock.  Lopez's  location  was  in  the  bottom  of  the  cut,  his  work  being 
the  removal  of  the  rock,  thus  thrown  down  by  the  miners  above,  to  a 
chute.     He  was  killed  by  some  rock  falling  on  him  while  so  working. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  for  plaintiff. 
Defendant  moved  for  a  new  trial,  which  was  denied.  Defendant  appeals 
to  this  court,  from  both  the  judgment  and  the  order  denying  it  a  new 
trial. 

The  complaint  does  not  state  that  the  dangerous  condition  of  the  mine 
was  not  known  to  deceased,  nor  that  it  could  not,  with  reasonable  effort, 
have  been  discovered  by  him,  nor  that  deceased  was  free  from  negli- 
gence, nor  that  he  prudently  attempted  to  avoid  the  danger. 

Defendant  demurred  to  the  complaint,  on  the  ground  of  want  of  suffi- 
cient facts  to  support  the  action,  but  specified  the  defects,  and  the  omis- 
sion to  charge  that  the  accident  occurred  without  the  fault  of  deceased  is 
not  among  the  specifications,  and  the  practice  is,  that  the  party  shall  be 
confined  to  his  specifications,  although,  if  no  specification  be  made  under 
this  ground  of  demurrer,  it  might  stand  on  any  defect. 

But  this  specific  defect  is  raised  on  the  introduction  of  plaintiff's  testi- 
mony, and  on  the  motion  for  a  nonsuit  it  became  a  proper  subject  for 
consideration.  On  this  point,  in  this*class  of  cases,  there  is  very  nearly 
an  equally  balanced  conflict  of  practice  in  the  courts  of  the  different 
states,  and  we  are  not  disposed  to  hold  that  absence  of  fault  on  the  part 
of  plaintiff  must  be  averred  and  proved  by  plaintiff,  while  probably  the 
preponderance  of  authority  and  practice  hold  it  to  be  matter  for  ilie 
answer  and  defense.  An  examination  of  authorities  will  show  that  the 
rule  is  not  inflexible,  even  in  the  courts  that  hold  respectively  to  the  one 
or  the  other  practice,  but  must  depend,  in  some  cases  at  least,  on  tho 
facts,  exigencies,  and  circumstances  of  the  particular  pleadings  and  cases. 

The  court  did  not,  then,  err  in  refusing  the  nonsuit  so  far  as  this  point 
is  concerned. 

Then  did  the  evidence  on  the  part  of  plaintiff  at  this  stage  of  the  case 
show  contributory  negligence  on  the  part  of  deceased  ?  In  McGlyn  v. 
Brodie,  Justice  Sawyer,  on  page  380, 31  Cal.,  speaking  for  the  court,  says: 
"  The  risk  of  the  accident  was  a  risk  incident  to  the  employment  in 
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which  the  plaintiff  was  engaged.  Possessed  of  all  the  knowledge  which 
the  defendants  had  as  to  the  condition  of  the  cupola,  and  with  an  oppor- 
tanify  of  becoming  better  informed  in  the  progress  of  the  work  in  which 
he  was  engaged,  plaintiff  accepted  the  employment,  and  continued  in  it 
down  to  the  moment  of  the  accident.  Where  a  party  works  with  or  in 
the  vicinity  of  a  piece  of  machinery  insufficient  for  the  purpose  for  which 
it  is  employed,  or  for  any  reason  unsafe,  with  a  knowledge  or  means  of 
knowledge  of  its  condition,  he  takes  the  risk  incident  to  the  employment 
in  which  he  is  thus  engaged,  and  can  not  maintain  an  action  for  injuries 
sustained  and  arising  out  of  accidents  resulting  from  such  defective  condi- 
tion of  the  machinery.     This  is  the  principle  established  by  all  the  cases." 

This  is  the  doctnne  laid  down,  not  only  in  all  the  cases,  but  in  the 
elementary  works  of  Shearman  &  Bedfield  on  *'  Negligence,"  Thompson 
on  "Negligence,"  and  other  treatises  on  the  same  subject. 

Without  passing  upon  the  question  whether  plaintiff's  evidence  shows 
that  deceased  knew  of  the  danger  at  the  point  where  he  was  working  or 
had  the  means  of  knowing,  does  not  the  whole  testimony  in  the  record 
show  without  substantial  conflict  that  he  had  such  knowledge  ? 

As  to  the  general  rule  that  a  plaintiff  can  not  recover  for  the  negli- 
gence of  the  defendant  if  his  own  want  of  care  or  negligence  has  in  any 
degree  contributed  to  the  result  complained  of,  there  can  be  no  dispute: 
48  Cal.  421,  and  cases  there  cited. 

But  it  is  necessaiy  to  distinguish  between  the  act  and  fault  of  the  com- 
plaining party.  It  is  no  defense  to  an  action  of  this  kind  that  the  act  of 
the  deceased  might  have,  or  did,  contribute  to  the  injury.  It  must  be 
by  his  fault,  not  merely  his  act. 

Was  there  negligence  on  the  part  of  defendant?  or,  in  the  language 
of  the  statute,  was  there  wrongful  act,  neglect,  or  default  on  its  part? 

Plaintiff  alleges  in  her  complaint:  '*  That  defendant  wrongfully  and 
carelessly  neglected  to  keep  in  good  and  safe  condition  and  repair  [said 
inine],  by  building  and  maintaining  in  its  tunnels,  shafts,  and  excava- 
tions proper  and  sufficient  supports  and  pillars,  to  prevent  said  tunnels 
and  excavations  from  caving  in,"  etc. 

This  is  a  broad  allegation  as  to  the  mine  generally,  but  the  question  in 
the  case  is  as  to  the  point  only  where  the  accident  occurred.  This  was 
neither  a  tunnel  nor  shaft,  but  an  open  cut,  and  the  work'  at  this  point 
consisted  in  blasting  and  prying  down  the  rock,  not  in  supporting  it  in 
place,  and  the  evidence  of  defendant  shows  that  this  was  the  only  prac- 
ticable way  of  working  the  mine  at  this  place,  and  there  is  no  conflicting 
evidence  to  this  whatever. 

In  order  to  recover,  the  plaintiff  in  an  action  of  this  kind  must  show 
that  the  act  complained  of  was  caused  by  the  wrongful  act,  neglect,  or 
default  of  defendant.  It  must  also  appear,  by  implication  or  otherwise, 
that  the  injured  party  did  not  in  any  degree  contribute  to  the  injury  by 
his  fault.  * 

All  proceedings,  rulings,  or  instructions  which  conflict  with,  or  even 
i^ore,  these  last  two  propositions  are  erroneous  in  all  trials.  Tested 
oy  this  rule,  the  statement  on  motion  for  a  new  trial  in  this  case  shows 
good,  broad,  cogent,  decisive,  and  most  ample  grounds  in  support  of  the 
motion. 

The  judgment  and  order  denying  a  new  trial  must  be  reversed,  and  the 
canse  remanded  for  a  new  trial,  and  it  has  been  so  ordered. 

PniiiET,  A.  J.,  concurred. 


44  west  coast  repobteb. 

In  be  Waldbip. 

Filed  January,  X88X 

An  Impbisonhent  is  Legal,  trKDEB  Section  19  of  the  Habeas  Coepus  Act, 
where  the  commitment,  which  in  this  territory  is  a  certified  copy  of  the  judgment,  fully 
shows  the  character  of  the  court  rendering  the  judgment,  the  names  of  the  judge  and 
clerk,  and  the  date  of  the  judgment,  although  such  judgment  does  not  contain  the  usual 
recitals. 

Rktubn  to  a  Writ  of  Habeas  CJorpus,  Which  Sets  out  in  Full  the  Record 
of  the  proceedings  under  which  the  petitioner  is  held,  is  a  full  and  complete  answer  to 
every  allegation  contained  in  the  petitioner's  application  for  his  discharge,  and  being 
admitted  as  true,  negatives  the  same. 

Application  for  a  "writ  of  habeas  corpus^    The  opinion  states  the  facts. 
A,  G.  Bakery  for  the  petitioner. 
A.  E.  DaviSy  for  the  respondent. 

Fkench,  C.  J.  On  the  petition  of  said  Waldrip,  a  writ  of  habeas  corpus 
vfdB  granted  at  the  January  term  against  C.  V.  Weeden,  in  charge  of  the 
territorial  prison  at  Yuma,  where  the  said  petitioner  was  imprisoned, 
returnable  at  the  adjourned  term,  to  show  cause  for  holding  petitioner 
in  custody.  The  petition  claiming  that  the  commitment — which  in  this 
territory  is  a  certified  copy  of  the  judgment — was  defective  and  insuffi- 
cient in  law  to  warrant  the  detention  of  the  petitioner  in  custody. 

Section  2218  of  compiled  laws,  being  section  19  of  habeas  corpus  act, 
reads  as  follows: 

'*  It  shall  be  the  duty  of  such  court  or  judge,  if  the  time  during  which 
such  party  may  be  legally  detained  in  custody  has  not  expired,  to  remand 
such  party  if  it  shall  appear  that  he  is  detained  in  custody: 

"1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United 
States  in  a  case  where  such  court  or  judge  has  exclusive  jurisdiction. 

*'  2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent  court 
of  criminal  jurisdiction,  or  of  any  process  issued  upon  such  judgment  or 
decree." 

The  commitment  in  this  territory  is  a  certified  copy  of  the  judgment. 

The  judgment  in  this  case  does  not  contain  the  usual  recitals.  But  it 
is  still  a  judgment  under  the  section  above  quoted,  and  the  commitment 
is  a  process  issued  upon  such  judgment,  and  fully  shows  the  character  of 
the  court  rendering  the  judgment,  name,  of  the  judge,  clerk,  and  the 
date  of  such  judgment. 

We  are  therefore  of  the  opinion  that  the  imprisonment  of  Waldrip 
was  legal  under  both  the  first  and  second  provisions  of  said  section  19, 
as  tested  by  the  habeas  corpus  act. 

But  Weeden,  the  custodian  of  the  prisoner,  in  his  answer  to  the  writ, 
returns  the  whole  record  of  the  court  in  the  case,  including  the  present- 
ment of  the  indictment,  the  indictment  itself,  the  demurrer  thereto,  affi- 
davit for  change  of  venue,  the  record  of  the  impaneling  of  the  trial  jury, 
the  action  of  the  court  at  all  stages  of  these  proceedings,  charge  to  the 
jury,  and  the  verdict  in  the  trial,  and  all  the  minutes  and  proceedings  of 
the  court  thereon. 

This  return  (which  is  unquestioned)  constitues  a  full,  complete,  and 
decisive  answer  to  every  allegation  contained  in  the  petition  and  applica- 
tion of  petitioner,  and  being  admitted  as  true,  negatives  the  same. 

It  was  ordered  by  the  court  that  the  writ  be  discharged  and  the  prisoner 
remanded. 

PiMMEY,  A.  J.,  concurred. 


KEATING  V.  EDOAB.  45 


SUPREME  COURT  OF  CALIFORmA. 
'Peo¥le  V,  Lee  KciNa. 

In  Bank,    Filed  Dtcember  5, 18SS, 

Revusal  to  Give  an  Instbuotion  to  the  Juby,  Which  has  Already  been  Given  in 
mbetance,  is  not  error. 

1  Immaterial  Allegation  in  an  Indictment  Chaboino  the  Defendant  with  the 
crime  of  arson  need  not  be  proved.  An  allegation  in  such  indictment  that  the  defendant 
occupied  the  building  that  waa  burned  is  immaterial,  and  the  court  may  charge  the  jury 
that  it  need  not  be  proved. 

Definition  of  the  Crime  of  Abson  may  be  Given  to  a  Jury  in  the  language  of 
the  code,  and  it  is  not  error  for  the  court  to  refuse  to  instruct  them  that  ** arson  is  a 
crime  against  the  security  of  the  dwelling-house  as  such  and  the  possession,  and  not 
agamst  the  dwelling  as  property. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento  county, 
entered  upon  a  verdict  convicting  the  defendant  of  the  criire  of  arson, 
and  from  an  order  denying  him  a  new  trial.  The  further  facts  appear  in 
the  opinion. 

C.  T.  Jimes^  for  the  appellant. 

MarskaU,  attorney  general,  for  the  respondent. 

The  CouBT.  The  seventh  and  ninth  instructions  asked  by  defendant's 
coansel  were  substantially  given  in  the  charge  of  the  court.  Therefore 
the  refusal  of  the  request  was  not  error. 

The  court  did  not  err  in  instructing  the  jury  that  it  was  not  necessaiy 
to  proTe  that  the  defendant  occupied  the  building  which  was  burned,  or 
that  he  was  ever  at  any  time  the  tenant  of  M.  Graff,  although  it  was  so 
alleged  in  the  indictment.  The  allegation  was  wholly  immaterial,  and  it 
was  unnecessary  to  prove  it.  The  ref  asal  to  give  an  instruction  the  exact 
reverse  of  the  one  given  on  this  point  was  not  error. 

It  waa  not  error  to  refuse  to  give  the  following:  ''Arson  is  a  crime 
against  the  security  of  the  dwelling-house  as  such  and  the  possession, 
and  not  against  the  building  as  property.''  The  court  gave  the  code  defi- 
nition of  arson.     That  was  sufficient. 

Judgment  and  orders  appealed  from  affirmed. 


EsATiNa  V.  Edgar,  Auditor,  etc. 

In  Bank.    FUed  December  8, 1883. 

Board  of  New  Orrr  Hall  Commissioners  are  Authorized  to  Allow  the  Claim 
ol  a  ooDtractor  for  extra  work  done  under  the  direction  of  their  architect,  and  for  losses 
saffered  by  him  through  the  action  and  incompetency  of  their  former  architect. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county  of 
San  Francisco,  entered  in  favor  of  the  plaintiff.  The  plaintiff  in  this  case 
Iiad  entered  into  a  written  contract  with  the  new  city  hall  commissioners 
of  said  city  and  county,  to  do  certain  brick-work,  in  accordance  with  the 
directions  to  be  given  him  by  their  architect.  After  considerable  delay 
lie  performed  part  of  the  work  contracted  for,  in  accordance  with  the  lines 
and  levels  furnished  him  by  the  then  architect,  one  Clifford.  Before  the 
completion  of  the  work,  Clifford  was  removed  from  his  position,  and  one 
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Hatherton  appointed  in  his  place.  Hatherton,  upon  discovering  that  the 
lines  and  levels  heretofore  furnished  by  Clifford  were  wrong,  caused  the 
work  already  done  to  be  torn  down  and  reconstructed  in  accordance  with 
new  lines  and  levels  furnished  by  him.  The  plaintiff,  having  presented  his 
claim  for  such  extra  work,  and  damage  caused  him  by  the  delay,  to  the 
new  city  hall  commissioners,  and  the  same  being  allowed  by  them,  de- 
manded of  the  defendant,  as  auditor  of  the  city  and  county  of  San  Fran- 
cisco, that  he  audit  the  same.  This  the  defendant  refused  to  do,  where- 
upon the  plaintiff  brought  this  action  for  a  mandamus  to  compel  him  so 
to  do. 

William  Craig,  city  and  county  attorney,  for  the  appellant. 

Scrivner  <&  McKinne,  Bohert  Crocks,  and  TalcoU  £  Crockett,  for  the 
respondent. 

The  CouBT.  No  pointe  were  filed  by  appellant  prior  to  the  day  an 
which  the  cause  was  set  for  argument,  as  required  by  rule,  nor  has  appel- 
lant filed  a  brief  within  the  time  allowed  by  the  court.  We  feel  justified 
in  treating  the  appeal  as  abandoned,  but  have  looked  into  the  record  and 
are  not  satisfied  that  error  was  committed  by  the  court  below. 

Judgment  and  order  affirmed. 


Ekowles  v.  Seale. 
In  Bank    FiUd  December  10, 188S, 

Allegation  in  an  Answer  in  an  Action  for  the  Foreclositre  of  an  assessment  lien 
for  replanking  a  street  in  the  city  and  county  of  San  Franciaco,  to  the  effect  that  such 
street  had  not  been  graded  to  the  official  grade,  is  immaterial,  and  a  failure  to  find  on 
such  allegation  is  not  error,  if  it  appears  that  the  grade  and  width  of  such  street  had 
been  established  by  the  board  of  supervisors  before  that  body  ordered  it  planked. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county  of 
San  Francisco,  entered  in  favor  of  the  plaintiff  in  an  action  fpr  the  fore- 
closure of  an  assessment  lien,  for  replanking  the  noi*therly  half  of  Clem- 
entina street,  from  First  street  to  a  point  one  hundred  and  fifty  feet  west- 
erly therefrom,  in  said  city  and  county,  under  a  contract  made  by  the 
superintendent  of  public  streets  and  the  assignor  of  the  plaintiff.  The 
further  facts  appear  from  the  opinion. 

Stewart,  Vancli/i/(&  Hei^rin,  and  D,  H,  Whiltemore,  for  the  appellant. 

Parker,  Shafter  db  Waterman,  for  the  respondent. 

The  Court.  The  allegation  of  the  defendant  that  the  portion  of  the 
street  which  the  board  of  supervisors  ordered  planked  had  not  been  graded 
to  the  oj£cial  grade  did  not  raise  a  material  issue.  Therefore  the  omis- 
sion to  find  on  it  was  not  error.  The  board  had  jurisdiction  after  notice 
of  its  intention  had  been  published  to  order  a  street,  the  grade  and  width 
of  which  had  been  officially  established,  planked;  and  it  was  not  denied 
that  the  grade  and  width  of  this  street  had  been  officially  established  be- 
fore the  board  ordered  it  planked,  or  gave  notice  of  its  intention  to  order 
it  planked. 

Judgment  affirmed. 
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EeINLEN  Et  AL8.  V,  SULUVAN  ET  ALS.,  JudgeS,  eic. 
Jn  Bank.    Med  December  JO,  ISSS. 

Powia  OF  AppotNTiKO  Police  Commissioners  of  the  City  and  County  of  San 
FiuNOSco,  Tested  in  the  jadges  of  certain  of  the  district  courts  by  tho  act  of  April, 
IS7S,  was  not  a  judicial  power,  and  did  not  pertain  to  the  judicial  system  of  the  state. 

SacH  Power  was  mot  Continued  in  Fobce  by  section  1 1  of  article  22  of  the  con- 
ititntion  of  1879,  and  does  not  now  devolve  upon  the  judges  of  the  superior  court  in  the 
city  and  coonty  of  San  Francisco. 

Afplicatiok  for  a  "writ  of  mandate,  commanding  the  respondents,  as 
judges  of  the  superior  court  of  the  city  and  county  of  San  Francisco,  to 
appoint  a  board  of  police  commissioners  for  said  city.  The  further  facts 
appear  from  the  opinion. 

Heinlen  &  Baggeit,  for  the  petitioners. 

No  appearance  for  the  respondents. 

The  CouBT.  Conceding  that  the  terms  of  office  of  the  police  commis- 
ffloners  of  the  city  and  county  of  San  Francisco  hav&  expired,  the  power 
of  appointment  does  not  devolve  upon  the  judges  of  the  superior  court 
for  the  city  and  county  aforesaid. 

The  power  of  appointment  of  the  commissioners  referred  to,  vested  in 
the  judges  of  the  fifteenth,  twelfth,  and  fourth  judicial  districts  of  this 
state  by  the  act  of  April,  1878,  was  not  a  judicial  power,  and  did  not 
pertain  to  the  judicial  system  of  the  state;  consequently  it  was  not  con- 
tinued in  force  by  section  11  of  article  22  of  the  constitution  now  in  force, 
and  the  power  of  appointment  in  question  did  not  devolve  on  the  superior 
judges  above  mentioned. 

Application  for  writ  of  mandate  denied. 


People  ex  rel.  Pbobebt  et  als.  v.  Bobinsok  et  als. 

In  Bank.    Filed  December  10,  J88S. 

ItiGBT  or  Tbansverkb  ow  Unbscobded  Stock  to  Vote  at  Cobpobate  Election. 
I^i'aittfer  of  stock,  until  entered  npoa  the  books  of  the  company,  confers  on  the  trans- 
feree, as  between  himself  and  the  company,  no  right  beyond  that  of  having  such  transfer 
properly  entered.  Until  that  is  done,  or  demanded  to  be  done,  the  person  in  whoso 
iKune  the  stock  is  entered  on  the  books  of  the  company  is,  as  between  himself  and  tlie 
compsny,  the  owner  to  all  intents  and  purposes,  and  particularly  for  the  purpose  of  an 
election. 

Crobs-appeals  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  ousting  the  defendants  from  the  offices  of  trus- 
tees of  the  St.  Lawrence  Mining  Company,  and  determining  that  the 
relator,  McOrath,  was  the  only  legal  occupant  of  such  office.  The  further 
facts  appear  in  the  opinion. 

A,  L.  Hart,  attorney  general,  Wilson  db  Wilson^  and  CriUenden  Thorn- 
^Jn,  for  the  plaintiffs. 

Uoydy  Newlands  &  Wood,  for  the  defendants. 

Shabpstein,  J.  This  action  was  brought  to  oust  the  defendants  from 
tbe  offices  of  trustees  of  the  St.  Lawrence  Mining  Company,  and  to  pro- 
core  a  judgment  to  the  effect  that  the  relators  are  entitled  to  said  offices. 
The  defendants  claim  to  have  been  elected  at  a  regular  election  held  on  , 
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• 

the  ninth  day  of  January,  1880,  the  day  on  which  it  is  conceded  an  elec- 
tion of  trustees  might  properly  be  held.  But  the  relators  claim  that  the 
election  is  invalid  because  a  majority  of  the  capital  stock  of  said  corpo- 
ration was  not  represented  at  said  election. 

It  appears  that  one  Bennett,  who  appeared  by  the  books  of  the  cor- 
poration to  be  the  owner  of  thirty-seven  thousand  one  hundred  and 
twenty-one  shares,  cast  the  number  of  votes  which  that  number  of  shares 
entitled  him  to,  although  he  had  previously  sold  thirty-six  thousand  of 
said  shares  to  Frobert,  one  of  the  relators.  But  such  transfer  had  not 
been  entered  on  the  books  of  the  company.  It  does  not  appear  that  the 
right  of  Bennett  to  vote  as  he  did  was  challenged,  or  that  Frobert  at- 
tempted or  claimed  the  right  to  cast  the  votes  which  the  relators  now  in- 
sist lie  had  a  right  to  cast  by  virtue  of  his  owning  said  shares.  The 
validity  of  the  election  depends  upon  the  right  of  Bennett  to  cast  the 
votes  which  he  might  rightfully  have  cast,  if  he  had  not  sold  said  thirty- 
six  thousand  shares. 

By  section  5  of  the  act  of  1853,  under  which  the  company  was  incor- 
porated, it  is  provided  that  each  stockholder  shall  be  entitled  to  as  many 
votes  as  he  owns  shares  of  stock;  and  by  section  9,  that  **  the  stock  of 
the  company  shall  be  deemed  personal  estate,  and  shall  be  transferable 
in  such  manner  as  shall  be  prescribed  by  the  by-laws  of  the  company; 
but  no  transfer  shall  be  valid,  except  between  the  parties  thereto,  until 
the  same  shall  have  been  so  entered  on  the  books  of  the  company,  as  to 
show  the  names  of  the  parties  by  and  to  whom  transferred,  the  number 
and  designation  of  the  shares,  and  the  date  of  the  transfer:''  Stat.  1853, 
p.  88. 

A  transfer  not  entered  on  the  books  of  the  company  has  no  validity 
outside  of  the  parties  to  such  transfer.  If  not,  could  it  affect  the  validity 
of  an  election  at  which  trustees  of  the  company  were  elected  ?  If  bo, 
would  not  a  transfer,  although  not  entered  on  the  books  of  the  company, 
be  valid  outside  of  the  parties  to  such  transfer?  The  construction  which 
we  feel  compelled  to  give  to  this  clause  is,  that  a  transfer  of  stock,  until 
entered  upon  the  books  of  the  company,  confers  on  the  transferee,  as 
1)etween  himself  and  the  company,  no  right  beyond  that  of  having  such 
transfer  properly  entered.  Until  that  is  done,  or  demanded  to  be  done, 
the  person  in  whose  name  the  stock  is  entered  on  the  books  of  the  com- 
pany is,  as  between  himself  and  the  company,  the  owner  to  all  intents 
and  purposes,  and  particularly  for  the  purpose  of  an  election:  State  v. 
Ferris,  42  Conn.  560;  Hopkins  v.  Buffum,  9  R.  I.  513;  Gilbert  v.  Man- 
ufacturing Iron  Co.,  11  Wend.  627;  Bank  of  Utica  v.  Smalley,  2  Conn. 
770;  Kirtright  v.  Bank  of  BufBilo,  22  Wend.  348;  State  v.  Pettinelli,  10 
Nev.  141. 

**As  between  a  corporator  and  the  corporation,  the  records  of  the  cor- 
poration, or  its  stockbook,  as  it  is  called,  is  the  evidence  of  their  relation. 
Meetings  of  the  stockholders,  elections,  and  dividends,  etc. ,  are  regulated 
by  this  record.  The  certificate  is  but  secondary  evidence,  and  is  never 
demanded  except  when  the  stockholder  deals  with  the  coi'poration  in  a 
contract  relation:"  Bank  of  Commerce's  Appeal,  73  Pa.  59. 

Whatever  rights  the  purchaser  of  a  certificate  of  stock  may  acquire  as 
between  himself  and  his  vendor,  it  is  well  settled  as  between  himself  and 
the  corporation  he  acquires  only  an  equitable  title,  and  until  he  secures  a 
ti'ansfer  on  the  books  of  the  company  he  is  not  a  stockholder,  and  has  no 
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claim  to  act  as  such:  N.  Y.  &  N.  H.  B.  K.  Co.  v.  Schuyler,  34  N.  Y.  80; 
Giymes  v.  Hone,  49  Id.  17. 

We  could  not  bold  that  this  election  was  inTalid  by  reason  of  Bennett's 
Totmg  as  he  did  without  holding  that,  as  between  him  and  Probert  and 
the  company,  the  transfer  without  being  entered  on  its  books  was  valid. 
This  would  be  going  further  than  the  law,  as  we  construe  it,  would  jus-^ 
tifyusin  going. 

The  conclusion  at  which  we  have  arrived  renders  it  unnecessary  to 
consider  the  question  raised  by  the  appeal  of  the  plaintiff  and  relators, 
Probert,  Myer,  and  Myer. 

So  much  of  the  judgment  as  adjudges  that  defendants  S.  L.  Bobinson, 
£.  N.  Robinson,  and  Hale  Bix  are  not  entitled  the  offices  of  trustees  of 
the  said  corporation,  and  that  they  and  every  one  of  them  be  ousted  and 
excluded  from  the  said  offices,  and  that  they  and  each  of  them  do  not  in- 
termeddle with  or  concern  themselves  in  or  about  the  offices  of  trustees  of 
the  St.  Lawrence  Mining  Company,  or  the  liberties,  privileges,  and  fran- 
chises thereunto  belonging;  but  that  they  and  each  of  them  be  forejudged 
ahfiolutely  and  excluded  from  exercising  or  using  the  same,  or  any  of 
them,  for  the  future,  is  reversed;  in  other  respects  affirmed. 

MosRiBON,  C.  J.,  and  Boss,  MoEinstby,  and  MoKee,  JJ.  concurred. 

Mybick,  J. ,  concurring.  The  court  found  that  the  stock  voted  by  Ben- 
nett at  the  meeting  of  January,  1880,  stood  in  his  name,  and  that  at  such 
meeting  no  objection  was  made  to  his  casting  the  votes  of  the  stock  so 
standing  in  his  name.  Under  such  circumstances,  I  do  not  think  the 
voting  was  void;  nor  that  it  vitiated  the  election.  I  therefore  concur  in 
the  judgment. 


Estate  of  Harlaio). 
In  BanL     Itled  December  14, 188S, 

Appeal  from  aw  Osteb  Denying  a  Widow's  Application  pob  a  Homestead, 
to  be  set  apart  to  her  out  of  the  estate  of  her  deceased  husband,  must  be  taken  within 
Bxty  days  after  the  entry  of  such  order. 

Motion  to  dismiss  an  appeal  from  an  order  of  the  superior  court  of 
Tulare  coimtj,  denying  the  appellant's  application  for  a  homestead  out 
of  the  estate  of  her  deceased  husband.  The  further  facts  appear  in  the 
opinion. 

Benneti  &  Wiggington,  for  the  appellant. 

Brawn  &  Daggeii  and  AiweU  db  Bradley^  for  the  respondents. 

Hie  CouBT.  On  the  tvrenty-sixth  day  of  December,  1882,  the  court 
demed  the  application  of  appellant  to  have  a  homestead  set  aside  to  her 
oat  of  the  estate  of  her  deceased  husband.  Notice  of  appeal  was  filed 
md  served  on  the  seventh  day  of  June,  1883. 

We  think  the  appeal  should  have  been  taken  within  sixiy  days  after 
^  order,  decree,  or  judgment  was  entered:  C.  C.  F.  1715;  Estate  of 
Boms,  64  Cal.  223. 

Appeal  dismissed. 
No. 
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SUPREME  COURT  OF  NEVADA, 
Statb  6X  rel.  Oabdwell  v.  Gleiot  et  al.,  Funding  Gomm^rs,  etc. 

Filed  June  S9,  1883, 

Provisions  of  the  Constitution  Reoulatino  tuk  Manner  in  Which  Bills  and 
joiut  resolutioils  which  have  passed  the  legislature  shall  be  signed,  are  mandatory  and 
not  directory. 

Evidence  that  an  Enrolled  Act  has  been  Certified  to  bt  Those  Officers  who 
are  charged  by  the  constitution  with  the  duty  of  deciding  what  laws  have  been  enacted, 
that  it  has  been  sijped  by  the  proper  officers  of  each  house,  approved  by  the  ffovemor, 
and  filed  in  the  office  of  the  secretary  of  state,  is  conclusive  as  to  the  passage  oisuck  act 
as  enrolled,  and  the  only  evidence  thereof. 

Provisions  of  thk  Constitution  Reoulatino  the  Pashaoe  of  Bills,  and  provid- 
ing for  their  authentication,  should  be  construed  with  reference  to  existing  customs  in 
legislative  and  parliamentary  bodies.  And  in  cases  of  doubt,  the  courts  will  give  due 
consideration  to  the  contemporary  construction  which  has  been  deliberately  given  to  such 
provisions  by  the  legislative  and  executive  departments  of  the  government. 

Signing  an  Act  of  the  Legislature  bt  the  Assistant  Secretary  of  the  Senate 
is  a  substantial  compliance  with  the  provision  of  the  constitution  requiring  all  acts  and 
joint  resolutions  to  be  signed  by  the  secretary  of  the  senate. 

President  of  a  Corporation  is  Authorized  to  Donate  Land  to  a  county,  to  be 
nsed  for  public  purposes,  by  virtue  of  a  resolution  of  the  board  of  trustees,  empowering 
him  to  deed  and  convey  to  purchasers  such  land,  at  his  discretion. 

Voluntary  Conveyance  of  Land  to  a  County,  by  Deed  of  Bargain  and  Sale, 
which  recites  that  such  conveyance  is  made  '*for  the  purpose  of  erecting  thereon  county 
buildings,  to  which  the  same  is  hereby  dedicated,  for  the  use  and  benefit  of  the  party 
of  tbe  second  iiart,  its  successors  and  assigns  forever,"  vests  as  complete  a  title  in  the 
county,  if  the  land  is  used  for  such  purpose,  as  if  it  had  obtained  the  same  by  purchase^ 
without  such  words  of  dedication. 

Mortgage  Executed  by  a  Railway  Company  on  its  Road-bed,  rolling-stock,  and 
buildings,  together  with  all  lands  which  are  or  may  be  necessary  for  the  use  and  opera- 
tion thereof,  and  also  "all rights,  privileges,  franchises,  and  property  whatever,  now  be- 
longing, or  hereafter  to  be  acquired  by  '*  said  company,  will  be  construed  to  convey  only 
such  property  as  was  or  would  bo  useful  or  necessary  in  the  construction,  operation, 
preservation,  or  security  of  the  railroad  mortgaged,  and  not  lands  which  were  to  be  used 
for  other  purposes. 

Applioation  for  a  mandamvjB.    The  opinion  states  the  facts. 
Thomas  H,  Wells  and  A.  C.  Ellis,  for  the  relator. 
Bennetl  dh  Beddy,  for  the  respondents. 

Hawley,  C.  J.  This  proceeding  was  instituted  for  the  purpose  of  com- 
pelling respondents  "  to  issue  bonds  for  the  purpose  of  creating  a  fund 
for  the  erection  of  county  buildings:"  Stat.  1883,  p.  104. 

Its  real  object,  however,  is  to  determine  "whether  the  ''act  to  remove 
the  county  seat  of  Esmeralda  county  from  the  town  of  Aurora  to  the 
town  of  Hawthorne"  (Stat.  1883,  p.  95)  is  valid. 

Respondents  claim  that  this  act  is  invalid,  because  the  enrolled  bill  is 
not  attested  by  the  signature  of  the  secretary  of  the  senate.  r 

The  bill  was  signed  by  the  presiding  officers  of  the  respective  houses, 
by  the  chief  clerk  of  the  assembly,  and  by  the  assistant  secretaiy  of  the 
senate.  As  thus  attested,  it  was  approved  by  the  governor  and  regularly 
deposited  with  the  secretary  of  state. 

bection  18  of  article  4  of  the  constitution  declares  that  **  a  majority  of 
all  the  members  elected  to  each  house  shall  be  necessaiy  to  pass  every 
bill  or  joint  resolution,  and  all  bills  or  joint  resolutions  so  passed  shall 
be  signed  by  the  presiding  officers  of  the  respective  houses,  and  by  the 
secretary  of  the  senate  and  clerk  of  the  assembly." 
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Belalor  daims  that  this  provision — ^relatiye  to  the  signing  of  the  bill — 
is  directory  merely.  This  view,  in  the  light  of  the  decision  in  State  ex 
lel.  George  v.  Swift,  10  Nev.  176,  can  not  be  maintained.  It  was  decided 
in  that  case  that  the  courts  could  not  look  beyond  the  enrolled  act  certi- 
fied to  by  those  officers  who  are  charged  by  the  constitution  with  the  duty 
of  deciding  what  laws  have  been  enacted,  and  that  when  an  act  has  been 
dgDed  by  the  proper  officers  of  each  house,  approved  by  the  governor, 
aod  filed  in  the  office  of  the  secretary  of  state,  "  it  constitutes  a  record 
vbich  is  conclusive  evidence  of  the  passage  of  the  act  as  enrolled.'' 

The  necessiirjr  of  having  some  fixed  and  definite  rule  by  which  the  exist- 
ence of  a  law  may  be  established,  is  so  thoroughly  and  ably  discussed  in 
that  opinion  that  it  needs  from  us  no  further  comment.  If  the  rule  of 
eridence  as  there  established  is  right,  and  its  correctness  is  not  questioned 
by  relator,  then  it  follows,  as  clearly  as  the  night  follows  theda^,  that  the 
proTisions  of  the  constitution,  as  to  the  signing  of  bills  and  joint  resolu- 
tions, is  mandatory  and  must  be  complied  with;  otherwise  there  is  no 
eTidence  of  the  passage  of  a  bill  or  joint  resolution  by  the  legislature 
that  can  be  considered  by  the  courts. 

Nearly  all  of  the  decisions  cited  by  relator,  to  establish  the  doctrine 
that  this  provision  of  the  constitution  is  directory,  were  examined,  and 
seveial  of  them  reviewed  in  State  ex  rel.  Chase  v.  Rogers,  10  Nev.  250. 
"We  shall  not,  therefore,  again  enter  into  the  general  discussion  of  this 
subject,  but  will  confine  ourselves  to  such  questions  as  have  a  direct  bear- 
ing upon  the  particular  question  here  presented. 

When  the  acts  required  to  be  done  are  of  the  essence  of  the  thing,  the 
provisions  of  the  constitution,  whether  negative  or  affirmative  in  their 
terms,  are  imperative.  Things  which  are  not  of  the  essence  may  be  de- 
clared directory. 

The  provision  in  question  might  be  held  directory  by  the  courts  in  the 
^OQS  states  where  it  has  been  decided,  in  opposition  to  the  rule  an- 
nounced in  State  v.  Swift,  that  the  courts  could  look  at  the  journals  of 
the  respective  houses  in  order  to  determine  whether  any  act  had  been 
passed  by  the  legislature.  The  signature  of  one  officer,  or  of  all  the 
officers,  might  be  omitted  without  invalidating  the  law:  Cottrell  v.  State, 
9  Neb.  128;  Commissioners  v.  Higginbotham,  17  Kan.  76. 

But  it  can  not  consistently  be  said  by  a  court  which  adheres  to  the 
piindples  announced  in  State  v.  Swift,  that  this  provision  is  merely  di- 
rectory. We  can  not  look  at  the  journals  in  order  to  determine  whether 
the  bUl  received  the  constitutional  majority  necessary  for  ite  passage. 
We  must  look  to  the  enrolled  bill,  and  te  that  alone.  The  constitution 
flays  that  if  the  bill  received  the  requisite  majority  it  "  shall  bo  signed  by 
the  presiding  officers  of  the  respective  houses,  and  by  the  secretary  of 
the  senate  and  clerk  of  the  assembly.'' 

What  was  the  object  of  this  provision  ?  There  can  be  but  one  answer. 
It  was  to  furnish  the  evidence  that  the  bill,  thus  attested,  had  regularly 
passed  the  respective  houses.  It  was  intended  that  the  bill  thus  attested, 
when  signed  by  the  governor  and  deposited  with  the  secretary  of  state, 
ahoold,  upon  ite  face,  furnish  the  evidence  necessary  to  make  it  a  law. 
The  signing  of  the  bill  by  the  officers  designated  in  the  constitution  is 
absolutely  essential  to  ite  existence  as  a  law.  **  This  is  the  mode  adopted 
for  the  authentication  of  every  bill:"  Pacific  Railroad  v.  The  Governor, 
33  Ho.  864. 
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The  govemor's  signature  to  a  bill  is  not  required  as  a  means  oSpart  of 
its  authentication,  but  as  evidence  of  his  approval. 

Cooley,  in  speaking  of  the  signing  of  bills,  says:  *'  This  is  a  constitu- 
tional requirement  in  most  of  the  states,  and  therefore  can  not  be  dis- 
pensed with:"  Coole/s  Const.  Lim.,  sec.  153. 

Burroughs,  upon  the  same  question,  says:  ''There  are  constitutional 
provisions  requiring  all  laws  to  be  signed  by  the  speakers  of  both  houses. 
Where  this  provision  exists  in  the  constitution  of  a  state,  it  is  essential 
to  the  validity  of  an  act  in  that  state  that  the  bill  should  be  duly  signed:'' 
Burroughs'  Pub.  Securities,  425. 

The  constitution  of  Indiana  requires  that  a  bill  which  passes  each 
house  *'  shall  be  signed  by  the  presiding  officers  of  the  respective  houses." 
The  supreme  court,  referring  to  this  provision,  uses  the  following  lan- 
guage: "What,  then,  was  i£e  purpose  in  requiring  tiiis  attestation  by 
tiie  presiding  officers  ?  Was  it  mtended  as  an  idle  form  ?  It  is  not  fair 
so  to  assume.  What  possible  object,  then,  was  sought  to  be  accom- 
plished by  it,  unless  it  was  to  furnish  evidence  that  the  |>aper  thus  at- 
tested had  been,  by  the  proper  processes  of  each  house,  clothed  with  the 
force  of  law — evidence  upon  me  enrolled  act  itself,  which  should  be 
taken  as  authentication,  and  prove  itself  upon  inspection?"  E^^ns  v. 
Browne,  30  Ind.  523. 

This  brings  us  to  the  question,  whether  the  act  under  consideration  is 
signed  by  th^  proper  officers.  Is  the  signature  of  the  assistant  secretary 
a  substantial  compliance  with  the  provision  of  the  constitution  ?  Did  the 
framers  of  the  constitution  intend  that  all  bills  should  be  signed  by  the 
chief  clerk  and  the  principal  secretary,  or  was  it  their  intention  to  allow 
this  duty  to  be  performed  by  their  assistants,  when  acting,  as  they  often 
do,  in  the  capacity  of  clerk  and  secretary  of  the  respective  houses? 

This  provision  of  the  constitution  should  be  construed  with  reference 
to  existing  customs  in  legislative  and  parliamentary  bodies.  The  duties 
pertaining  to  the  office  of  secretary  and  assistant  secretary,  as  prescribed 
by  statute,  should  also  be  considered.  At  the  time  of  the  adoption  of 
the  constitution  it  was  the  custom  of  legislative  bodies  to  have  an  assist- 
ant secretary  of  the  senate  and  assistant  clerk  of  the  house.  In  the  veiy 
nature  of  the  office,  independent  of  any  statute,  the  assistant  might  take 
the  place  of  the  secretary  or  chief  clerk,  and  for  the  time  being  discharge 
his  duties. 

It  is  the  duty  of  the  secretary  to  be  present  during  the  entire  session. 
If  he  neglects  this  duty,  or  is  incompetent,  he  may  be  removed:  2  Comp. 
Laws,  2730.  But  the  legislature  of  this  state,  with  the  experience  of 
other  legislative  bodies,  foresaw  that,  without  any  fault  upon  his  part,  he 
might  not,  at  all  times,  be  able  to  attend  to  all  the  duties  required  of 
him,  and  provided  for  an  assistant.  Cases  of  emergency  might  arise. 
The  secretary  might  be  ill,  or,  for  some  unavoidable  cause,  be  tempora- 
rily called  away.  Leave  of  absence  for  the  day  might,  for  good  cause 
shown,  be  granted  him.  The  assistant  could  then  be  called  to  his  desk, 
take  his  place,  and  discharge  his  duties.  Whilst  acting  in  that  capacity, 
is  he  not,  to  aJl  intents  and  purposes,  the  secretary?  If,  in  this  official 
capacity,  he  calls  the  roll  of  the  senate,  and  keeps  the  yeas  and  nays  on 
the  passage  of  the  bill,  is  he  not,  by  virtue  of  the  provisions  of  the  con- 
stitution ,  authorized  to  attest  the  vote  so  taken  ?  Why  not  ?  He  is  author- 
ized by  law  to  discharge  the  duties  pertaining  to  the  office  of  secretary. 
He  may  call  the  roll  and  keep  the  tally  of  the  votes.    When  he  discharges 
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this  dnfy  he  is,  in  his  o£Scial  capacity,  advised  of  the  passage  of  the  bill. 
The  cooBtitatioii  does  not  impose  the  duty  of  signing  bills  and  joint  reso- 
lutions upon  the  individual,  but  upon  the  office.  It  is  the  officer  who  is 
Authorized  to  act  as  secretary  that  must  attest  the  bills  and  joint  resolu- 
tions. When  the  assistant  so  acts,  does  not  the  constitution  mean  that 
he  may  sign  the  bills  and  joint  resolutions,  and  that  full  faith  and  credit 
should  be  given  to  his  signature  ? 

It  is  true  that  the  offices  of  secretary  and  assistant  secretary  are  in  one 
flense  separate  and  distinct.  They  are  held  by  different  persons,  who 
have  difffirent  duties  to  perform.  But  is  it  not  also  true  that  these  per- 
fiona  are  authorized  at  tunes  to  perform  the  same  duties  ?  Both  may  and 
do  act  as  secretary  of  the  senate.  In  this  sense  they  discharge  the  duties 
of  the  office  mentioned  in  the  constitution.  The  secretary  and  assistant 
secretaiy,  in  the  discharge  of  this  duty,  are  called  upon  to  exercise  judg- 
ment and  discretion.  The  power  given  by  the  constitution  can  not  be 
delegated  to  others. 

At  the  first  session  of  the  le^^islature,  after  the  adoption  of  the  consti- 
tation,  an  act  was  passed  giving  the  secretary  authority  to  appoint  an 
aasistant:  Stat.  1864-5,  p.  103,  sec.  6.  Then,  as  now,  it  was  made  the 
dnty  of  the  assistant  secretary  of  the  senate,  and  the  assistant  clerk  of 
the  assembly,  to  take  charge  of  all  bills,  petitions,  and  other  papers  pre- 
sented to  their  respective  nouses,  to  file  and  enter  the  same  in  the  books 
{irovided  for  that  purpose,  and  perform  such  other  duties  as  may  be 
directed  by  the  secretary  of  the  senate  and  chief  clerk  of  the  assembly: 
Stat.  1864-6,  p.  102,  sec.  4;  Stat.  1881,  p.  17,  sec.  4. 

In  1873  the  act  was  amended  by  providing  that  "  all  officers  and  em- 
ployees of  the  senate  and  assembly  *  *  *  shall  be  elected  by  the 
senate  and  assembly  respectively:"  Stat.  1873,  p.  155,  sec.  6. 

Whether  appointed  or  elected,  the  assistant  was  authorized  to  act  as 
secretaiy,  v^hen  requested  so  to  do.  The  constitution  does  not  deal  in 
details.  In  construing  the  provisions  in  question,  we  must  consider  the 
modes  of  thought  which  gave  expression  to  the  language  used,  in  con- 
nection vrith  the  usage  and  custom  pertaining  to  the  duty  of  the  officer 
named  in  the  constitution,  in  order  to  determine  what  was  meant.  The 
intention  of  those  who  framed  the  instrument  must  govern,  and  that 
intention  may  be  gathered  from  the  subject-matter,  the  effects  and  con- 
seqaence,  or  from  the  reason  and  spirit  of  the  law.  Even  where  the 
iangnage  admits  of  two  senses,  ''  each  of  which  is  conformable  to  com- 
mon usage, *that  sense  should  be  adopted  which,  without  departing  from 
the  literal  import  of  the  words,  best  harmonizes  with  the  object  which 
the  framerr  of  the  instrument  had  in  view.  Perhaps  the  safest  rule  of 
interpretation,  after  all,  will  be  found  to  be  to  look  to  the  nature  and 
objects  of  the  particular  powers,  duties,  and  rights,  with  all  the  lights 
and  aids  of  contemporary  history,  and  to  give  to  the  words  of  each  just 
SQch  operation  and  force,  consistent  with  their  legitimate  meaning,  as  may 
&irly  secure  and  attain  the  ends  proposed:"  1  Story  on  Const. ,  sec.  405  a. 
!Dus  rule  is  subject  to  some  qualifications,  which  it  is  here  unnecessary  to 
diflcnss:  Id.  406. 

It  was  admitted,  upon  the  hearing  of  this  case,  that  many  of  the  acts 
passed  by  the  legislature  of  this  state  were  attested  by  the  assistant  clerk 
of  the  house,  or  the  assistant  secretary  of  the  senate,  or  by  both  assistants. 

We  have  taken  the  pains  to  examine  the  enrolled  statutes  on  file  in  the 
office  of  the  secretary  of  state,  and  find  that  at  the  first  session  of  the 
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legislature  (1864-5)  eight  bills  and  joint  resolutions  were  so  signed,  one 
at  the  session  of  1866,  two  in  1867,  eighty-one  in  1869,  eightj-fonr  in 
1871,  forty-six  in  1873,  majority  in  1875,  seventy-one  in  1877,  ninety-seven 
in  1879,  none  in  1881,  forty-six  in  1883. 

The  civil  practice  act  and  other  equally  important  acts  are  so  attested. 
The  legislative  and  executive  departments  have  always  considered  that  the 
attestation  of  the  assistant  secretary  of  the  senate  and  assistant  clerk  of 
the  assembly  was  a  sufficient  compliance  with  the  provision  of  the  con- 
stitution. 

At  the  different  sessions  of  the  legislature  there  have  been  many  mem- 
bers who  were  prominent  members  of  the  constitutional  convention,  and 
they,  with  others,  have  always  recognized  and  sanctioned  this  construc- 
tion o.f  the  constitution.  Among  these  names  we  mention  James  A. 
Banks,  Israel  Crawford,  J.  W.  Haines,  A.  J.  Lockwood,  B.  S.  Mason,  J. 
G.  McClinton,  H.  G.  Parker,  F.  M.  Proctor,  F.  Tagliabue,  and  Charles 
W.  Tozer.  J.  S.  Crossman,  a  member  of  the  convention,  was  afterwards 
lieutenant  governor,  and  John  H.  Kinkead  was  governor. 

At  the  session  of  the  legislature  in  1864-5,  Charles  W.  Tozer  was 
speaker  of  the  assembly.  In  1866  J.  S.  Crossman,  as  lieutenant  gov- 
ernor, was  the  president  of  the  senate,  and  James  A.  Banks  was  speaker 
of  the  assembly.  In  1873  Israel  Crawford  was  president  pro  tern,  of  the 
senate.    In  1879  and  1881  John  H.  Kinkead  was  governor. 

We  glean  from  this  history  that  the  co-ordinate  departments  of  the 
state  goverment,  including  among  its  members  several  persons  who  were 
members  of  the  constitutional  convention,  haye  for  tne  past  nineteen 
years  construed  the  provision  of  the  constitution  as  giving  the  authority 
to  the  assistant  clerk  of  the  assembly  and  the  assistant  secretary  of  th& 
senate  to  sign  the  bills  and  joint  resolutions  which  passed  the  respective 
houses.  The  people  of  this  state  have  acquiesced  in  that  construction, 
and  it  has  received  the  apparent  sanction  of  the  courts,  although  it  has- 
never  before,  to  our  knowledge,  been  called  in  question.  Property  and 
other  rights  have  vested,  and  ought  not  to  be  overthrown  unless  it  is 
manifest  that  the  construction  given  by  the  other  departments  is  abso- 
lutely erroneous.  Even  in  such  cases,  courts  of  great  ability  have  hesi- 
tated, and,  in  some  extreme  cases,  refused  to  declare  the  law  unconstitu- 
tional. But,  from  the  views  we  have  expressed,  it  will  be  observed  that 
we  do  not  consider  the  construction,  as  given  by  the  other  departments, 
erroneous.  We  believe  it  is  correct;  still,  if  it  is  not  free  from  doubt — 
and  that,  it  seems  to  us,  is  the  most  that  can  be  said — it  is*  clearly  our 
duty  to  give  some  weight  to  the  construction  which  has  been  delibenitely 
given  by  the  legislative  and  executive  departments:  Evans  v.  Job,  8  Nev. 
338. 

"  Great  deference  is  certainly  due  to  a  legislative  exposition  of  a  con- 
stitutional provision,  and  especially  when  it  is  made  almost  contempora- 
neously with  such  provisions,  and  may  be  supposed  to  result  from  the  same 
views  of  policy  and  modes  of  reasoning  which  prevailed  among  the  framers 
of  the  instrument  expounded:"  People  v.  Green,  2  Wend.  275. 

The  supreme  court  of  the  United  States,  when  the  power  of  the  judges 
of  that  court  to  sit  as  circuit  judges  was  called  in  question,  said:  *'  To- 
this  objection,  which  is  of  recent  date,  it  is  sufficient  to  observe  that 
practice  and  acquiescence  under  it  for  a  period  of  several  years,  com- 
mencing with  the  organization  of  the  judicial  system,  affords  an  irresist- 
ible answer,  and  has  indeed  fixed  the  construction.    It  is  a  oontemporaiy^ 
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interpzetation  of  the  mofit  forcible  nature.  This  practical  exposition  iM 
too  Btrong  and  obstinate  to  be  shaken  or  controlled.  *  *  *  Xhe 
question  is  at  rest,  and  ought  not  now  to  be  disturbed:"  Stuart  v.  Laird, 
1  Cranch,  308. 

In  Greorgia,  when  the  question  was  raised  as  to  the  power  of  the  goY- 
ernor  of  that  state  to  Teto  bills  after  the  adjournment  of  the  legislature 
was  called  in  question,  the  court  said:  *'  If  this  was  an  original  question, 
independent  of  any  construction  heretofore  given  by  the  executive  de« 
partment  of  the  state  government,  to  this  clause  of  the  constitution,  we 
should  be  inclined  to  hold  that  the  governor  could  not  approve  and  sign 
any  bill  after  the  adjournment  of  the  general  assembly;  but  on  looking 
into  the  past  history  of  our  legislation,  we  find  that  it  has  been  the  prac* 
ike  for  many  years  for  the  governor  to  take  five  days  after  the  adjournment 
of  ihe  general  assembly  for  the  revision  of  bills  passed  by  that  body,  and 
to  approve  and  sign  the  same  within  that  time,  *  *  *  and  that  a 
large  number  of  tiie  most  important  acts  now  up<'n  the  statute  books  of 
the  state  have  been  so  approved  and  signed,  which  usage  and  practice  of 
the  executive  department  of  the  state  government  should  not  now,  in  our 
judgment,  be  disturbed  or  set  aside: "  Solomon  v.  Commissioners,  41  Ga. 
161. 

The  supreme  court  of  Pennsylvania,  in  discussing  the  power  of  the 
legislature,  under  the  provisions  of  the  constitution  of  that  state,  to  en* 
hag^  the  privileges  of  corporations,  said:  *'  This  construction  is  not  un- 
supported by  authority.  It  has  not,  indeed,  received  the  direct  sanction 
of  any  express  judicial  decision.  But  the  legislature,  with  many  members 
of  the  convention  in  it,  has  always  acted  upon  this  interpretation.  And 
this  has  been  done  with  the  silent  acq^uiescence  of  all  the  people,  in- 
cluding the  legal  profession  and  the  judiciary.  The  defendant's  counsel 
has  produced  us  a  list  of  two  hundred  and  seventy-nine  acts  of  assembly, 
passed  only  within  the  last  four  years,  creating  one  and  enlarging  the 
powers  of  another  corporation,  or  enlarging  the  powers  of  two  corpora- 
tions, both  municipal  and  private.  Some  thousands  of  such  laws  have 
probably  been  passed  since  1838.  If  we  now  declare  them  to  be  uncon- 
Btitational,  and  sweep  away  at  once  all  the  rights,  public  and  private, 
which  have  been  acquired  under  them,  we  must  do  an  amount  of  mischief 
which  no  man's  arithmetic  can  calculate.  This  is  a  proper  element  of 
legal  judgment  on  such  a  subject.  We  are  not  to  overlook  the  practice  of 
the  legislature,  or  disregard  the  consequence  of  doing  so:"  Moers  v. 
City  of  Reading,  21  Pa.  St.  202. 

To  the  same  effect:  Bingham  v.  Miller,  17  Ohio,  448;  Johnson  v.  Joliet. 
*  C.  R.  R*.  Co.,  23  HI.  207;  Scanlan  v.  Childs,  33  Wis.  666;  Crovise  v. 
Czovise,  64  Pa.  St.  263;  Commissioners  v.  Higginbotham,  17  Kan.  80. 

These  cases  are  quoted  and  cited  as  declaring  principles  which  should 
govern  courts  where  doubts  exist  as  to  the  proper  construction  of  the 
constitution.  It  is  only  in  cases  where  the  provisions  of  the  constitution 
are  free  from  doubt  that  courts  follow  ''  the  fundamental  law  as  it  is 
written,  regardless  of  consequences."  In  such  cases,  courts  have  fre- 
quently declared  that  the  argument  ab  inconvenienii  should  not  "  bend 
the  constitution  to  suit  the  law  of  the  hour."  We  agree  with  Judge 
Cooley  that  "  we  allow  the  contemporary  and  practical  construction  its 
full  legitimate  force,  where  it  is  clear  and  uniform,  to  solve  in  its  own 
hvor  the  doubts  which  arise  on  reading  the  instrument  to  be  construed:" 
Cooky's  Const.  Lim.  71,  and  authorities  there  cited. 
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Haying  decided  that  the  act  to  remove  the  county  seat  to  Hawthorne 
is  valid,  it  becomes  our  duty, to  consider  certain  other  questions,  prelim- 
inary in  their  character,  which  relate  to  the  provisions  of  the  act  requir- 
ing the  funding  commissioners  to  issue  certain  bonds.  This  act  contains 
a  proviso,  "that  suitable  grounds  for  the  erection  of  such  buildings 
(court-house  and  jail)  thereon  at  the  town  of  Hawthorne,  be  donated  to 
the  county,  free  from  all  incumbrances:"  Stat.  1883,  p.  105,  sec.  4. 

The  deed  to  the  county  is  executed  by  H.  M.  Yerington,  as  president 
of  the  corporation  known  as  the  Southern  Development  Company.  It  is 
contended  that  he  had  no  authority  to  execute  this  deed,  and  that  the 
deed  is  not  a  donation  to  the  county  of  the  land  in  question.  The  reso- 
lution passed  by  the  trustees  of  the  corporation  reads  as  follows: 

'^  Resolved,  That  the  president  be  and  is  hereby  authorized,  on  behalf 
of  the  company,  to  deed  and  convey  to  purchasers,  at  his  discretion, 
town  lots  in  the  town  of  Hawthorne." 

Does  this  resolution  authorize  the  president,  on  behalf  of  the  corpora- 
tion, to  donate  the  land  to  the  county?  We  think  it  does.  The  use  of 
the  word  "purchasers"  was  not  intended  to  limit  his  authority  to  only 
convey  land  to  those  who  paid  a  price  or  value  for  the  same.  It  is  evi- 
dent that  the  word  "  purchasers,"  as  used  in  the  resolution,  is  more  ex- 
tensive in  its  meaning.  In  its  broadest  sense,  it  includes  the  power  to 
donate  land,  to  execute  a  conveyance  by  gift,  and  all  other  modes  of  the 

rrsonal  acquisition  of  real  property  except  by  descent  or  inheritance: 
Bl.  Com.  244;  Green  v.  Blanchard,  40  Cal.  197;  Wharton's  Law  Die, 
vol.  2,  p.  356.  The  words  ''at  his  discretion"  give  force  and  effect  to 
this  meaning.  . 

The  language  of  the  deed  is:  "Does  grant,  bargain,  sell,  and  convey 
unto  the  said  party  of  the  second  part,  and  to  his  successors  and  assigns 
forever,  all  of  that  certain  real  estate  [describing  it]  for  the  purpose  of 
erecting  thereon  county  buildings,  to  which  the  same  is  hereby  decQcated, 
for  the  use  and  benefit  of  said  party  of  the  second  part,  its  successors  and 
assigns  forever."  The  deed  expresses  a  consideration  of  one  dollar,  but 
it  is  admitted  that  no  money  was  paid.  It  is  claimed  that  the  deed  dedi- 
cates the  land  to  a  certain  use,  and  that'  it  is  not  a  donation  of  the  land 
to  the  county. 

This  is  too  narrow  a  construction  to  be  adopted.  The  deed  complies 
with  the  statute.  The  land  is  donated  to  the  county  for  the  purpose  of 
having  county  buildings  erected  thereon.  If  used  for  such  purpose,  the 
county  will  own  the  land  as  absolutely  as  if  it  had  obtained  the  same  by 
purchase,  without  the  words  of  dedication,  as  expressed  in  thjis  deed. 

It  is  claimed  that  the  land  conveyed  is  incumbered  by  mortgage.  The 
mortgage  in  question  was  executed  by  the  "Carson  and  Colorado  Bail- 
road  Company,"  and  conveys  "  all  that  certain  railroad  now  owned  and 
oper^^d,  or  hereafter  to  |,be  constructed,  owned,  and  operated,  by  the 
party  of  the  first  part,  in  the  state  of  Nevada." 

The  line  of  the  road  is  specifically  designated.  The  mortgage  includes 
"  all  the  lands  of  an  average  width  of  sixty  feet,  more  or  less,  upon  which 
said  railroad  is  located  and  built,  or  to  be  built,  *  *  *  which  are  or 
may  be  necessary  for  the  use  and  operation  thereof."  It  conveys  all  the 
stations,  depots,  and  all  superstructures  of  every  kind,  with  the  land 
upon  which  the  same  are  situated,  and  all  personal  property  used,  or  to 
be  used,  by  the  railroad  company  in  the  working  and  operation  of  its 
road.     After  a  minute  description  of  the  railroad  is  given,  the  following 
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-words  are  employed:  *'  And  all  rights,  privileges,  franchises,  and  property 
▼hatever,  now  belonging  or  hereaiter  to  belong  to,  or  to  be  acquired  by, 
mid  party  of  the  first  part."  At  the  time  this  mortgage  was  executed  the 
€aTBon  and  Colorado  Bailroad  Company  owned  the  land  mentioned  in 
the  deed  of  the  Southern  Development  Company  to  the  county  of  Esme- 
ralda. This  land  is  not  within  sixty  feet  of  the  railroad.  But  it  is  con- 
tended that  by  the  use  of  the  language  last  quoted  all  property  owned 
l^  the  corporation,  wherever  situate,  was  conveyed  to  tne  mortgagees. 
This  construction  can  not  prevail.  All  the  words  employed  in  giving 
the  description  of  the  property  mortgaged  must  be  considered,  in  order 
to  determine  the  meaning  and  intent  of  any  particular  clause  or  sentence. 

Upon  a  careful  reading  of  the  entire  instrument,  we  are  clearly  of  the 
opinion  that  the  mortgage  only  conveys  such  property,  real  and  personal, 
as  was  or  would  be  employed  and  be  useful  or  necessary  in  the  construc- 
tion, maintenance,  operation,  preservation,  repair,  or  security  of  the  rail- 
road mortgaged,  and  that  property  owned  by  the  Carson  and  Colorado 
Bailroad  Company  not  used,  or  to  be  used,  in  connection  vrith  the  railroad, 
in  promotion  of  iSie  direct  and  approximate  purposes  of  its  construction, 
was  not  thereby  conveyed:  Morgan  v.  Donovan,  58  Ala.  242. 

It  is  ordered  that  a  peremptory  vmt  of  mandunma  be  immediately  issued 
^a  prayed  for  by  relator. 


SUPREME  COURT  OF  NEW  MEXICO, 
Staab  et  al.  v.  Jabamojjo. 

Fikd  Jamtary  $5, 188S, 

WhETHXR    AJTES   ISSITE  JoiNED  THE  PLAINTIFF    GAK  WITHDRAW  CSBTAIN  CoUirrS 

in  the  deckratioii,  without  leave  of  the  oonrt  or  coiuiexit  of  the  defendant,  bo  as  to  de- 
iriye  the  latter  of  a  portion  of  his  defense  to  the  plaintifiTs  case  as  orighudly  stated, 


PUas  of  Non  EST  Factum  and  Non  Assumfsit,  in  an  action  on  a  promissory  note, 
are  not  so  repugnant  or  inconsistent  as  to  be  inadmissible. 

Etidknce  of  Payment  is  Admissible  onder  the  Plea  of  iwn  cusumpsU,  in  an 
action  on  a  promissory  note. 

Paper  not  OfHKRWiss  Proper  in  a  Case  can  not|  be  Admitted  for  a  comparison 
^handwriting.  The  admission  in  evidence  of  such  psj>er,  if  calculated  to  deceive  and 
mislead  the  jury,  is  error  sufficient  to  authorize  a  reversal  of  the  judgment. 

Affeal  from  a  judgment  of  the  district  court  for  the  county  of  San 
Hi^el,  entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

W.  T.  Thornton,  for  the  appellants.  i 

S.  M.  BameSy  for  the  appellee.  < 

Bell,  J.  Although  not  set  out  with  entire  clearness  in  the  record  be- 
iore  us,  it  is  to  be  deduced  with  sufficient  certainty  from  the  record  as  it 
stands,  and  from  the  representations  and  admissions  of  counsel,  that  this 
action  was  commenced  by  a  declaration  containing  one  count  only, 
luunely,  in  special  as»wmj^  on  the  note  in  suit;  Uiat  the  defendant 
pleaded  non  est  factum  and  non  assumpsit;  that  thereafter  the  plaintiffs, 
bv  permission  of  the  court,  on  motion  filed  an  amended  declaration  con- 
taimng  the  common  count  for  goods  sold  and  delivered,  and  a  count  on 
aecoont  stated,  in  addition  to  the  original  count  on  the  note;  that  the 
defendant's  pleas  were  not  changed,  and  they  pleaded  non  assumpsit  to 
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the  additional  counts,  and  that  the  case  proceeded  to  the  trial,  which 
resulted  in  the  judgment  now  appealed  from,  upon  this  state  of  plead- 
ings; that  after  closing  their  testimony  in  chief,  the  plaintiffs  withdrew 
the  common  counts  of  their  declaration,  leaving  only  the  original  one  on 
the  note. 

The  plaintiffs  insist,  that  bj  waiving  the  counts  added  to  the  declara- 
tion by  amendment,  namely,  thecommon  counts  so  added,  they  confined 
the  defendant  to  his  single  plea  of  non  est  factum.  But  it  is,  to  say  the 
least,  doubtful,  if,  after  issue  joined,  and  the  conclusion  of  the  plaintiffs'^ 
case  before  the  jur^,  the  plaintiffs  could  of  their  own  motion,  and  with* 
out  asking  or  obtaining  leave  of  the  court  or  consent  of  the  defendant, 
neither  of  which  is  disclosed  by  the  record  before  us,  so  change  the 
pleadings  as  to  deprive  the  defendant  of  any  portion  of  his  defense  to 
any  portion  of  the  plaintiffs'  original  case. 

The  pleas  of  non  est  factum  and  non  assumpsit  are  moreover  not  repug- 
nant or  BO  inconsistent  as  to  make  them  inadmissible,  and  so  we  think 
they  were  both  properly  left  on  the  record:  Burrill's  PI.  174;  Chitty's 
PL  663. 

We  therefore  think  that  the  defendant  had  a  right,  in  the  state  of  the 
pleadings  at  the  time,  to  give  evidence  under  his  plea  of  non  assumpsU, 
and  that  there  was  no  error,  as  is  urged,  in  admitting  the  following  ques- 
tion :  Were  you  indebted  to  plaintiffs  at  the  date  of  the  note,  or  at  the 
commencement  of  this  suit  ?    A.  No. 

Such  a  question  admitted  evidence  of  payment,  which  under  the  plea- 
of  non  assumpsit  was  proper. 

The  next  assignment  of  error  is,  however,  a  serious  one. 

It  is  urged  that  the  court  erred  in  admitting  in  evidence  the  note  of 
nine  hundred  and  fifty-one  dollars  and  thirfy-one  cents.  We  are  of 
the  opinion  that  its  admission  was  clearly  improper.  That  note  was- 
dated  ten  months  prior  to  the  date  of  the  note  in  suit;  was  for  a  different 
amount,  and  being  payable  at  four  months  from  its  date,  was  presump- 
tively paid,  and  indeed  the  defendant  was  permitted  to  prove  its  payment 
long  before  the  time  of  the  alleged  transactions  out  of  which  it  is  claimed 
that  the  note  in  suit  in  this  action  arose.  It  was  not  proof  of  payment 
either  of  the  note  in  suit,  or  of  the  debt  for  which  the  note  in  suit  was 
given;  not  being  a  paper  otherwise  properly  in  the  case,  it  could  not  be 
introduced  for  a  comparison  of  handwriting;  and  having  been  once  ad- 
mitted for  any  purpose,  it  was  easily  liable  to  abuse  as  a  specimen  of  the 
defendant's  handwriting  and  signature. 

Its  admission  was  calculated  to  seriously  deceive  and  mislead  the  juiy 
in  many  ways,  and  we  certainly  can  not  Uierefore  say  that  its  admission 
was  immaterial  error,  which  had  no  effect  upon  the  result  of  the  case. 
Indeed  ifc  is  fairly  to  be  inferred  that  the  jury  was  improperly  influenced 
by  its  admission.  This,  together  with  the  objection  urged  to  the  admis- 
sion of  evidence  of  payment  above  advertjcd  to,  are  the  only  allegations 
of  error  presented  by  the  record  on  which  we  think  it  material  to  pass 
specifically. 

But  for  the  error  above  set  forth  we  are  of  opinion  that  the  judgment 
herein  should  be  reversed  and  a  new  trial  granted. 
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Habbinoton  v.  Watbon. 

FiUd  October,  188S, 

Vtsasocnov  ot  P&emisbs,  when  Terminates  Obligation  to  Pat  Rent. — ^The  doC' 
tzJD6  of  the  conmion  law  is,  that  when  lands  and  buildings  are  leased,  and  the  tenant 
cxpre»ly  covenants,  without  limitation  or  reservation,  to  pay  rent  for  a  term  of  years, 
he  is  not  release  from  that  obligation  by  the  destruction  of  the  building  leased  by  ao- 
ddeotal  fire. 

Exception  to  This  Rule  Exists  when  the  Lease  is  ot  an  Upper  Story  or 
basement)  or  an  apartment  in  a  building,  founded  upon  the  idea  that  it  is  not  the  inten- 
tkzD  of  the  lease  to  grant  auy  interest  in  the  land  beyond  that  connected  with  the  en- 
joyment of  the  room  demised,  and  when  this  is  destroyed  by  accidental  fire,  there  is 
nothing  upon  which  the  demise  can  operate,  and  the  lease  terminates  with  the  destruc* 
tioD  of  the  thing  rented. 

Leasis  must  be  Construed  aoooedino  to  the  Intention  of  the  parties,  and  with 
Kferenceto  the  subject-matter. 

Action  of  Fobcible  Detainer  can  not  be  Maintained  when  the  facts  and  cir- 
comstances  indicate  no  purpose  or  determination  upon  the  part  of  the  defendant  to  resist 
the  entry  of  the  plaintin  by  force. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah  couniy, 
entered  in  &Yor  of  the  plaintifiP. 

LoED,  J.  This  was  an  action  of  forcible  entiy  and  detainer.  It  is 
brought  to  this  court  by  an  appeal  from  the  judgment  of  the  circuit  court 
for  Multnomah  cotmty,  affirming  the  judgment  of  the  justice's  court  for 
Moirison  precinct,  and  giving  judgment  in  favor  of  plaintiff  for  restitu- 
tion of  the  premises  described  m  uie  complaint,  and  for  the  sum  of  one 
thousand  eight  hundred  and  twenty  dollars  for  the  use  and  occupation 
of  the  same.  Briefly,  the  cause  of  action  arose  out  of  this  state  of  facts: 
The  plaintiff  is  the  owner  of  lot  8  in  block  16  of  the  city  of  Portland, 
npon  which  had  been  erected  a  wooden  building  containing  several  rooms. 
On  the  second  day  of  December,  1878,  the  pkuntiff  leased  to  the  defend-^ 
int  one  of  the  rooms  in  said  building  for  the  term  of  five  years  for  a  cer- 
tain monthly  rent,  payable  in  advance,  and  the  defendant,  by  virtue 
thereof,  entered  into  possession  of  said  room  and  remained  in  the  quiet 
and  peaceable  possession  of  the  same,  until  the  twenty-fifth  day  of  Sep- 
tember, 1882,  when  the  building,  including  said  room,  was  totally  de- 
Btroved  by  fire.  On  the  twenty-fifth  day  of  September,  1882,  without 
&e  knowledge  of  plaintiff,  the  defendant  moved  upon  said  premises  an- 
other wooden  building,  and  occupied  the  same,  and,  on  the  first  day  of 
Kovember,  1882,  the  pliuntiff  served  a  written  notice  upon  the  defendant 
to  quit,  and  also  demanded  the  possession  of  the  premises,  which  the 
defendant  refused  to  deliver  up  or  any  portion  thereof.  Upon  this  state 
of  facts  the  plaintiff  brought  an  action  of  forcible  entry  and  detainer, 
alleging,  among  other  things,  ''that  on  the  twenty-eighth  day  of  Sep- 
tember, 1882,  &e  defendant  unlawfully  and  by  force  took  possession  of 
aaid  property,  and  ever  since  said  time  has  maintained,  and  does  now 
maintain,  possession  of  said  premises  unlawfully  and  by  force,"  all  of 
which  the  defendant,  by  his  answer,  denied,  and  set  up  the  lease  as  a  de- 
fense to  his  action. 

Upon  issue  being  joined,  the  cause  was  tried,  by  agreement  of  the  par- 
ties, without  the  intervention  of  a  jury,  with  the  results  as  above  stated. 
The  findings  of  fact  by  the  court  will  be  referred  to  hereafter,  so  far  a» 


60  WEST  COAST  REPORTER. 

the  same  may  be  necessaiy  to  the  decision  of  this  case.  The  first  quea- 
tion  presented  for  our  consideration  is.  Did  the  total  destmction  of  the 
building  in  which  was  situated  the  room  occupied  by  the  defendan{  ter- 
minate the  lease  ?  The  particular  language  of  the  lease,  out  of  which  this 
contention  arises,  is  as  foUowi:  *'  Tlutt  in  consideration  of  the  covenants 
herein  contained  on  the  part  6f  the  said  Thomas  Watson,  to  be  kept  and 
performed,  I,  the  said  D.  F/  Harrington,  do  hereby  lease,  demise,  and 
let  unto  the  said  Thomas  Wktson,  the  following  property,  situate  in  the 
city  of  Portland,  county  of  Multnomah,  state  of  Oregon,  to  wit:  the 
room  on  the  comer  of  North  First  and  F  Streets,  having  sixteen  feet 
frontage  on  North  First  street';\and  fifty  feet  deep  on  F  street,  and  located 
in  the  one-story  building  now  electing  on  lot  No.  8,  in  block  No.  15,  on 
the  comer  of  said  North  First  and  F  streets,  the  same  being  in  Couch's 
addition,"  etc.  Whatever  hardships  it  may  involve,  the  doctrine  of  the 
common  law  undoubtedly  is,  thaUwhenever  lands  and  buildings  are 
leased,  and  the  tenant  expressly  agi^s  or  covenants  without  limitation 
or  qualification  to  pay  rent  for  a  certain  term  of  years,  he  is  not  released 
from  that  obligation  by  the  destruction  of  the  buildings  leased,  by  acci- 
dental fire. 

In  Hallett  v.  Wylie,  3  Johns.  44,  the  court  say:  *'  We  think  it  may  be 
safely  said,  there  is  not  a  case  in  the  books,  where  the  destruction  of  the 
demised  premises  by  fire  has  been  held  to  excuse  the  tenant  from  the 
payment  of  the  rent,  on  an  express  covenant;  but  in  every  case  where  a 
defense  on  that  ground  has  been  attempted,  it  has  failed."  And  later,  in 
Oates  V.  Green,  4  Paige  Ch.  355,  Chancellor  Walworth  said  that  "  it  must 
now  be  considered  as  settled,  both  in  England  and  in  this  state,  that 
a  lessee  of  premises  which  are  burned  has  no  relief  against  an  express 
covenant  to  pay  the  rent,  either  at  law  or  in  equity,  unless  he  has  pro- 
tected himself  by  a  stipulation  in  the  lease  or  the  landlord  has  covenanted 
to  rebuild :"  3  Kent's  Com.  446;  Wood's  Landlord  and  Tenant,  p.  814»note. 
The  authorities,  however,  indicate  that  there  is  an  exception  to  this  rule, 
that  the  destruction  of  the  building  does  not  discharge  the  liability  of  the 
tenant  for  rent,  where  the  lease  is  of  an  upper  stoiy  or  basement  or  apart- 
ment in  a  building,  because  in  such  cased,  the  courts  say,  it  is  not  the 
intention  of  the  lease  to  grant  any  interest  in  the  land  further  than  is 
necessary  for  the  enjoyment  of  the  rooms  so  demised,  and  when  these  are 
destroyed,  there  is  nothing  upon  which  the  demise  can  operate,  and  the 
lease  terminates  with  the  estate:  McMillan  v.  Solomon,  42  Ala.  356;  Aus- 
tin V.  Field.  7  Abb.  Pr.  34;  Graves  v.  Berdan,  26  N.  Y.  498;  29  Barb. 
100;  Kerr  v.  Merchants'  Exchange,  3  Edw.  Ch.  316;  Winters  v.  Cornish, 
J5  Ohio,  477;  Womack  v.  McQuarry,  28  Ind.  103;  Stockwell  v.  Hunter, 
11  Met.  448;  Ainsworth  v.  Ritt,  38  Cal.  89;  Shawmut  National  Bank  v, 
Boston,  118  Mass.  128;  Whitaker  v.  Hawley  et  al.,  25  Kan.  674. 

Our  first  inquiry,  then,  must  be  to  ascertain  whether  it  was  the  inten- 
tion of  the  parties,  to  be  gathered  from  the  whole  lease,  to  grant  to  the 
lessee  any  estate  in  the  land.  Now  what  is  the  principal  thing  granted, 
demised,  and  for  the  enjoyment  of  which  the  defendant  has  covenanted 
to  pay  rent?  The  language  of  the  lease  is,  "  tiie  room  on  the  comer  of 
North  First  Street,  etc. ,  and  located  in  the  one-story  building  now  erect- 
ing on  lot  8  in  block  15,"  etc.  It  is  clear  that  it  is  not  the  whole  build- 
ing, or  house,  but  only  a  certain  room  located  in  that  building,  which  is 
the  principal  thing  demised  or  rented,  and  for  which  a  description  was 
necessary  to  identify  it  and  distinguish  it  from  other  rooms  in  the  build- 
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ing  not  intended  to  be  demised  to  the  defendant.  A  lease  of  lot  8  in 
block  15  would  cany  the  land  and  buildings  upon  it,  and  so,  too,  would 
a  lease  of  the  house,  or  building,  cany,  at  least,  the  subjacent  soil,  for 
"bj  a  grant  of  a  house,  the  ground  whereon  it  doth  stand  doth  pass:" 
Sheppard's  Touchstone,  90.  But  the  lease  is  not  of  the  house  or  build-> 
ing,  but  of  a  particular  room  in  the  building,  -viz.,  *'  the  room  on  the 
comer,"  etc. 

There  is  a  distinction  between  a  house  and  the  rooms  within  it.  In 
Kerr  y.  Merchants'  Exchange,  supra,  the  vice-chancellor  said:  *'  So  in  the 
present  case,  the  leases  are  not  to  be  considered  leases  of  land,  but  of 
apartments  in  the  buildinjg,  distinct  from  the  land  on  which  it  was 
erected.  Leases  must  be  construed  according  to  the  intention  of  the  par- 
ties, and  with  reference  to  the  subject-matter,  which,  in  this  instance, 
were  rooms  or  apartments  in  the  building  designated  by  certain  numbers. 
I  ihink  it  follows,  that,  with  the  destruction  of  the  premises  which  were 
demised,  namely,  the  apartments  in  the  building,  the  lease  itself,  and  tho 
lights  and  interests  under  it,  terminated."  So,  too,  in  Stockwell  v.  Hun- 
ter, supra,  the  court  say:  ^^  The  proper  construction  of  such  a  lease  as  the 
present,  as  seems  to  us,  is,  that  the  lessee's  right  of  occupation  of  the  land 
is  an  interest,  for  the  time  being,  defeasible  by  the  destruction  of  the 
bnilding  by  fire. 

So,  sIbo,  in  McMillan  v.  Solomon,  supra,  it  was  decided  that,  by  the 
lease  of  apartments  in  a  building,  in  a  town,  for  the  purposes  of  trade, 
the  lessee  takes  only  such  interest  in  the  subjacent  land  as  is  dependent 
npon  the  enjoyment  of  the  apartment  needed  and  necessary  thereto;  and 
if  they  are  totally  destroyed  by  fire,  this  interest  ceases.  By  the  lease  in 
question,  the  defendant  took  no  interest  in  the  subjacent  soil,  or  lot  8, 
beyond  that  connected  with  the  enjoyment  of  the  particular  room  de- 
mised or  rented.  It,  ''the  room  on  the  comer,"  etc.,  was  the  thing 
leased;  and  when  the  principal  thing  leased  was  destroyed,  the  lessee's 
interest  therein  necessarily  terminated. 

The  fire  dissolved  the  relation  of  landlord  and  tenant,  for  there  wa» 
nothing  left  to  hold  in  tenancy.  The  thing  rented  was  gone,  destroyed 
by  the  fire,  and,  as  a  consequence,  the  lease  terminated.  A  few  day& 
after  the  destruction  of  the  building  by  fire,  the  defendant,  upon  tne 
assumption  that  his  lease  included  a  demise  of  the  land  and  had  not  ter- 
minated, moTcd  another  building  on  the  same  and  on  the  place  occupied 
by  the  bnilding  destroyed  by  fire.  Upon  this  state  of  facts,  the  plaintiff 
fierred  upon  the  defendant  a  written  notice  to  quit,  and  a  demand  of  the 
possession  of  the  premises,  which  the  defendant  refused  to  surrender; 
whereupon  the  plaintiff  brought  an  action  of  forcible  entry  and  detainer. 
Can  it  be  maintained  ?  It  was  found  as  a  fact  by  the  court  below  that 
the  entry  of  the  defendant,  in  moving  the  building  on  the  lot,  was  made 
''in  the  daytime  and  in  a  peaceable  and  quiet  manner;"  and  whatever 
news  we  may  entertain  upon  such  an  entry,  the  argument  treated  us  as 
precluded  &om  the  examination  of  this  subject,  and  upon  that  hypothesis 
we  shidl  consider  it.  The  argument  was  that  the  refusal  to  surrender  the 
premises  on  the  written  notice  was  a  holding  of  the  possession  by  force, 
or  a  forcible  detainer.  Now  this  is  not  the  case  of  a  defendant  unlawfully 
holding  over  after  the  expiration  of  his  lease,  for,  in  that  case,  he  only 
continues  to  hold  the  possession  of  the  identical  premises,  or  some  part 
thereof,  originally  leased,  but  it  is  the  case  of  a  defendant  entering — 
peaceably,  we  must  take  it — upon  the  land  of  the  plaintiff,  under  what 
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he  beUeyed  to  be  a  claim  of  right,  and  refusing  to  deliver  the  possession 
upon  a  written  notice  and  demand  of  the  premises. 

To  maintain  his  action,  then,  the  plaintiff  must  bring  his  case  within 
the  principle,  *'  where  the  possession  shall  be  held  by  force,"  as  declared 
in  our  statute,  and  Taylor  t.  Scott,  10  Or.  485,  is  decisiye  that  he  can 
not  recover  under  this  provision  unless  he  proves  that  the  defendant  for- 
cibly detains  the  premises  from  him.  It  needs  no  argument  to  prove  that 
the  refusal  of  the  defendant,,  under  the  facts  of  this  case,  indicates  no 
purpose  or  determination,  upon  his  part,  to  resist  the  entry  of  the  plaintiff 
by  force.  Witiiout  some  such  purpose,  Taylor  v.  Scott,  supra,  is  decisive 
that  this  action  can  not  be  maintained.  We  do  not  mean  to  assert  that 
plaintiff  was  bound  to  regain  the  possession  of  the  premises  by  the  use 
of  force,  for  that  would  lead  to  a  breach  of  the  peace,  which  it  was  the 
the  object  of  the  statute  to  prevent  and  punish;  but  that  there  must  be 
something,  at  least,  in  the  facts  or  circumstances,  to  indicate  that  the 
possession  will  *^  be  held  by  force."  In  Steinlein  v.  Halstead,  42  Wis. 
424,  which  was  an  action  of  forcible  entry  and  detainer,  it  appeared  that 
the  defendant  entered  upon  the  premises  by  tearing  down  the  fence  and 
moving  a  buildiug  on  to  the  lot. 

In  regard  to  the  detainer,  the  testimony  of  the  plaintiff  was  as  follows: 
"  I  went  into  the  building  and  found  the  defendant  to  be  the  owner  of 
the  building,  and  occupied.  I  told  him  he  had  taken  unlawful  posses- 
sion here,  and  I  wanted  him  to  remove  without  delay.  He  said  he  would 
not  remove,  unless  he  was  forced  to  do  so  by  law;  that  nobody  could  get 
him  away,  unless  he  was  forced  to  go  by  law;  he  had  two  or  three  men 
working  in  the  shop."  And  the  court  say,  "that  this  language  fairly 
imported  that  the  defendant  would  resist,  by  force,  all  attempts,  except 
through  legal  process,  to  remove  him  from  the  possession."  Now  here 
the  language  of  the  defendant  and  the  circumstances  of  the  case  manifest 
A  determined  pvirpose  to  retain  the  possession  and  to  resist,  with  force, 
any  attempt  of  the  plaintiff  to  regain  the  possession  otherwise  than  by 
legal  process.  There  is  certainly  nothing  in  the  facts  of  the  case  at  bax 
which  indicate  any  purpose  or  determination  of  the  defendant  to  resist 
the  entry  of  the  plaintiff  by  force.  We  hold,  therefore,  upon  the  iACta  of 
this  record,  that  the  action  can  not  be  maintained.  The  judgment  of  the 
•court,  including  the  judgment  for  one  thousand  eight  hundred  and 
twenty  dollars  for  use  and  occupation,  is  reversed  and  the  action  dis- 
missed. 
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SUPREME  COURT  OF  UTAH. 
Habbxngton  et  al.  V,  Chambebs  et  al. 

Filed  February  6,  1882. 

New  Trial,  when  not  Granted  whebe  Evidence  is  GoNFLicrriNG. — Where  the 
•<^idence  is  conflicting,  an  appellate  court  will  not  grant  a  new  trial  upon  the  ground 
that  the  findings  are  contrary  to  the  evidence,  unless  the  preponderance  is  so  apparent 
jmd  marked  that  the  court  can  have  no  hesi^cy  in  declaring  that  the  particular  find- 
ing under  review  is  against  the  evidence. 

Adtebsb  Claimant,  in  a  Suit  Bsouoht  against  an  Applicant  fob  a  Patent, 
HAY  Show  that  the  location  of  the  claim  applied  for  is  invalid,  for  the  reason  that  the 
ground  contained  therein  is  emhraced  hy  a  third  claim,  in  which  neither  party  has  or 
•daims  any  interests 

Dkcla&ations  of  a  Partt  in  Possession  and  Claiming  Title  to  a  mining  claim, 
made  before  imi»ng  with  his  interest,  against  the  validity  of  the  location  of  such  claim, 
are  admiasible  in  evidence  against  the  grantee  of  the  declarant. 

Miiriso  Claim,  Work  upon.  What  Constitutes. — Work  done  outside  of  a  mining 
<Iaim,  if  done  for  the  purpose  and  as  a  means  of  developing  the  same,  is  as  available  for 
holding  the  claim  as  ii  done  within  the  boundaries  of  the  claim  itself.  One  general  sys- 
tem of  work  may  be  devised,,  well  adapted  and  intended  to  develop  several  contiguous 
ckiffls,  and  when  such  is  the  case,  work  in  furtherance  of  the  system  ia  work  on  the 
daima  intended  to  be  developed  by  it. 

Definition  of  Lode  and  vein. — ^The  terms  "  lode  "  and  ''  vein,"  as  used  in  the  acts  of 
^ODgiesB  in  reference  to  the  location  of  mining  claims,  are  such  "  lodes  "  and  '*  veins  " 
aa  are  so  called  by  miners. 

Expsbt  Testimont  is  Admissible  to  Show  that  a  Claim  Contained  Such  a 
Vein  as  a  miner  discovering  it  would  be  likely  to  follow,  with  the  reasonable  expecta- 
tbo  of  finding  paying  ore. 

Valid  Location  of  a  Mining  Claim  mat  be  Made,  whenever  the  prospector  has 
diaoovered  such  indications  of  mineral  that  he  is  willing  to  bpend  his  time  and  money  in 
following  them,  in  the  expectation  of  finding  ore. 

Mixe&al  Vein,  where  mat  be  Shown  to  Exist. — ^Where  the  validity  of  a  claim 
depends  upon  whether  a  lode  has  been  discovered  and  located,  evidence  that  such  claim 
contains  a  vein  within  its  boundaries,  at  places  other  than  at  the  discovery  point,  is  ad- 
aianble. 

Erkor  in  Admxitino  as  Evidence  in  Rebuttal  Testimont  Which  is  not  Tech- 
ncALLT  so  Admissible,  Ib  not  sufficient  to  reverse  the  judgment,  as  such  evidence  might 
itave  been  received  in  the  sound  discretion  of  the  court. 

Appeal  from  the  third  district  court.     The  opinion  stateis  the  facts. 

Benii^  S  Harkness,  for  the  appellants. 

Bxdkerland  db  McBride,  for  the  respondents. 

Emebson,  J.  The  appellants  having  made  application  for  the  govern- 
ment title  k>  certain  mining  ground  knovrn  as  the  Switzerland  claim,  the 
lespondenS  filed  an  adverse  claim  to  a  portion  of  the  premises,  under  a 
mining  claim  known  as  the  Parley's  Park,  and  thereupon  commenced 
this  action  to  determine  the  right  of  possession  of  the  ground  in  contro- 
versy. 

The  case  viras  tried  by  P.  L.  Williams,  Esq.,  referee,  and  upon  his 
Import  of  findings  of  fact  and  conclusions  of  law,  a  decree  was  rendered 
in  favor  of  the  respondents.  A  motion  for  a  new  trial  was  made,  which 
^  overruled.  Thereupon  this  appeal  was  taken  from  the  order  over- 
mling  the  motion  for  a  new  trial  and  from  the  judgment.  The  record 
contuns  the  following: 

"  It  is  stipulated  by  the  cotmsel  that  the  testimony  taken  be  consid- 
«Eed  as  taken  in  all  the  cases;  that  vnll  be  so  as  to  all  the  testimony; 
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that  being  taken  in  one  case  is  to  be  used  in  all  the  others  as  far  as  ap> 
plicable." 

Besides  the  above-entitled  case,  there  were  referred  to  the  same  referee 
a  cross-suit  betweeh  the  same  parties  involving  the  same  questions  and 
subject-matter,  the  parties  therein  being  merely  reversed;  also  an  action 
by  defendants  against  the  plaintiffs  involving  the  same  mining  ground, 
the  plaintiffs  therein  representing  the  Como  tunnel  and  the  defendants 
therein  the  Parley^s  Park  mining  claim;  also  an  action  by  the  defendants 
representing  the  Parley's  Park  claim  against  Harry  Bickard  etal.,  ap- 
plicants for  and  representing  the  Ontario  Ho,  1  Extension  East  mining 
claim,  which  suit  involved  t£e  right  to  the  same  mining  ground  in  dis- 
pute in  the  principal  case,  and  the  foregoing  stipulation  refers  to  all  of 
said  actions,  the  attorneys  of  record  being  the  same  in  all." 

The  referee  reported  Uie  following  findings  of  fact  and  conclusions  of 
law: 

FINDINGS  OF  FACTS. 

1.  That  the  locators  of  the  Parley's  Park  mining  claim,  mentioned  in 
the  complaint,  at  the  time  of  the  location  of  said  claim,  viz.,  on  the  nine- 
teenth  day  of  July,  1872,  at  the  "  discovery  point"  of  said  claim,  discov- 
ered a  mineral-bearing  vein,  or  lode,  and  the  claim  was  duly  recorded 
August  9,  1872. 

2.  That  soon  after  said  location,  to  wit,  in  the  month  of  August,  1872, 
the  locators  of  said  Parley's  Park  mining  claim  marked  on  ti^e  ground 
the  boundaries  of  said  claim  by  sotting  stakes  at  the  comers  thereof. 

3.  That  prior  to  the  twenty-fourth  day  of  July,  1874,  and  within  a  year 
preceding  that  time,  the  owners  of  said  claim  performed  labor  and  made 
improvements  thereon  of  one  hundred  dollars  in  value. 

4.  That  each  year  thereafter,  up  to  July  19,  1878,  work  of  the  value  of 
one  hundred  dollars  was  done  on  said  claim  by  the  owners  thereof. 

5.  That  during  the  year  beginning  on  the  nineteenth  of  July,  1878,  the 
owners  of  the  Parley's  Park  claim  were  also  the  owners  of  two  certain 
claims,  called  respectively  the  "  Central"  and  "  Lady  of  the  Lake,"  the 
Central  adjoining  the  Parley's  Park,  and  Lady  of  the  Lake  adjoining  the 
Central  mining  claim,  and  that  with  a  view  to  the  future  working  and 
development  of  all  three  of  said  daims,  the  owners  thereof  located  what 
is  called  the  ''main  shaft"  in  the  Lady  of  the  Lake  surface  ground; 
that  said  shaft  is  in  such  proximity  to  said  Parley's  Park  mining  claim, 
that  work  in  it  has  a  tendency  to  develop  said  claim,  and  said  shaft  was 
located  and  intended  for  the  purpose  of  developing  all  of  said  claims. 

I  find  that  during  said  last-named  year  work  was  prosecuted  in  said 
shaft,  and  by  improvements  made  thereat,  exceeding  in  valuefliree  hun- 
dred dollars,  and  of  not  less  than  two  thousand  dollars  in  value.  No 
work  was  done  in  said  year  after  July  19,  1878,  and  prior  to  the  fifteenth 
day  of  September,  1879,  in  the  Parley's  Park  surface  ground,  or  within 
its  limits,  by  the  owners  thereof.  I  also  find  that  to  the  Lady  of  the  Lake 
mining  claim  an  application  for  patent  was  entered  and  paid  for  at  the 
United  States  land  office  at  Salt  I^ke  City,  Utah,  no  protest  having  been 
made  prior  to  July,  1878,  but  no  patent  for  said  claim  has  yet  been  issued. 

6.  That  at  the  time  this  action  was  commenced  the  plaintiffs  were  in 
possession  of  said  Parley's  Park  mining  claim;  that  by  the  admission  of 
the  defendants  on  the  trial,  the  plaintiffs  at  the  commencement  of  this 
action  had  the  title  to  said  mining  claim  by  regular  conveyances  from  the 
locators;  that  the  Parley's  Park  Silver  Mining  Company  was  organized  as 
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a  corporation  on  tlie  nineteenth  day  of  March,  1879,  and  on  or  about  the 
first  day  of  June,  1870,  received  a  conveyance  from  said  plaintiffs  of  said 
mimng  claim,  and  possession  thereof,  and  this  suit  is  prosecuted  in  the 
interest  and  for  the  benefit  of  said  corporation. 

7.  Before  and  at  the  commencement  of  this  action  the  defendants 
chimed  an  interest  in  only  a  part  of  the  premises  embraced  in  said  Parley's 
Parkmining claim,  and  claimed  said  interest  adverse  to  said  plaintiffs;  that 
said  adverse  claim  consists  of,  and  was  based  solely  on,  an  alleged  mineiul 
location,  made  in  October,  1874,  called  the  Switzerland,  which  embraced 
a  part  of  the  said  Parley's  Park  claim  described  in  the  complaint. 

8.  On  the  third  day  of  October,  1874,  James  Cain,  Mike  Heffron,  and 
John  Cammerman  entered  upon  the  ground  describe'd  in  the  pleadings  as 
the  Switzerland  mining  claim,  and  marked  the  boundaries  as  set  forth  in 
tbe  answer  and  posted  at  the  discovery  point  on  a  vein  of  mineral-bearing 
rock  in  place,  by  them  opened  and  discovered,  a  notice  of  said  claim, 
which  notice  described  the  said  claim  set  forth  in  the  answer,  and  af  ter- 
Mrds,on  the  fifth  day  of  October,  filed  a  copy  of  said  notice  as  posted  for 
iword  with  the  recorder  of  the  district,  which  notice  was  recorded  as 
follows; 

KOnCE   OP   SWITZERLAND   LODE. 

^0,  the  undersigned,  claim  fifteen  hundred  feet  on  this  lead,  lode,  or 
ledsfe,  or  deposit  of  mineral-bearing  rock  or  metal  therein. 

We  claim  one  hundred  and  forty  feet  north-westerly  to  the  Ontario  line, 
and  wc  claim  one  thousand  three  hundred  and  sixty  feet  south-easterly 
from  this  notice  and  monument,  with  one  hundred  feet  on  each  side  of  the 
vein  for  working  purposes;  we  claim  all  the  rights  and  privileges  guaran- 
teed to  us  by  the  mining  laws  of  the  United  States  and  the  local  laws  of 
this  district.  This  location  is  situated  one  hundred  and  forty  feet  south- 
west of  the  south-west  boundary  line  of  the  Ontario  patent  line  stakes,  in 
lintah  mining  district.     Located  October  3,  1874. 

James  Cain,  300  feet. 

Mike  Heffkon,       500  feet. 

John  Cammerman,  200  feet. 

That  afterward,  and  on  or  about  the  fifteenth  of  April,  1876,  the  atten- 
tion of  the  persons  who  had  recorded  the  notice  was  called  to  the  dis- 
crepancy between  the  record  and  the  notice  filed  for  record,  said  person 
liating  in  the  mean  time  ceased  to  be  recorder  of  the  district,  and  there- 
upon said  person  changed  said  record  to  correspond  to  the  notice  filed. 

0.  That  the  locators  of  said  Switzerland  claim  and  their  grantees  claim- 
in?  under  said  location  have  in  each  year  since  done  work  and  made  im- 
provements thereon  of  the  value  of  more  than  one  hundred  dollars,  and 
liave  been  in  the  continuous  possession  of  said  improvements. 

10.  That  the  defendants  by  conveyances  from  the  locators  and  their 
immediate  grantees,  at  the  time  of  the  commencement  of  this  action,  had 
acquired  and  still  have  the  record  title  to  said  claim,  and  own  all  the  title 
and  interest  therein  which  could  be  acquired  from  said  locators,  and  by 
SQhsequent  compliance  with  mining  laws  and  customs. 

11.  The  discovery  point  of  the  Switzerland  claim,  and  the  point  where 
the  location  notice  was  posted,  is  within  the  bounds  of  the  Parley's  Park 
iiiiuiag  claim. 

12.  That  on  the  thirteenth  day  of  September,  1879,  Thomas  Cassidy, 
claiajing  the  Parley's  Park  mining  claim  was  forfeited  for  want  of  work 
i^d improvements,  located  a  mining  claim  called  the  "Accidental,"  em- 
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bracing  the  premises  in  dispute  in  this  action,  and  all  that  part  of  tlie 
Parley's  Park  mining  claim  lying  easterly  of  the  easterly  end  line  of  the 
Ontario  mining  claim. 

13.  Said  Cassidy,  on  said  day,  posted  a  written  notice  of  location  on  a 
lode  of  rock  bearing  silver,  found  within  said  claim,  and  at  the  discoTery 
point.  Said  notice  described  the  claim  by  reference  to  natural  objects 
and  permanent  monuments,  so  it  could  be  identified,  and  described  it  by 
metes  and  bounds,  and  also  contained  the  name  of  the  locator  and  date 
of  location. 

14.  Said  Cassidy,  on  the  fifteenth  day  of  September,  1879,  filed  a  copy 
of  said  notice  of  location  in  the  ofiice  of  the  recorder  of  said  Uintah  min- 
ing district,  for  record,  where  the  same  was  duly  recorded. 

15.  Said  Cassidy  and  his  grantee  of  said  claim  have  in  each  year  since 
said  location  done  work  and  made  improvements  thereon  of  the  value  of 
more  than  one  hundred  dollars. 

16.  On  the  nineteenth  day  of  September,  1879,  the  said  Cassidy  con- 
veyed said  Accidental  claim  to  the  defendant,  Eobert  C.  Chambers,  who 
has  ever  since  owned  the  same. 

And  the  following  are  my 

CONCLUSIONS   OP  LAW! 

1.  That  the  plaintiffs,  at  the  commencement  of  this  action,  were  the 
owners  and  in  possession  of  the  mining  claim  called  the  Parley's  Park, 
which  was  then,  and  still  is,  a  valid  mining  claim,  embracing  the  premises 
described  in  the  complaint,  subject  only  to  the  paramount  title  of  the 
United  States;  that  the  same  is  now  owned  and  held  by  the  Parley's  Park 
Silver  Mining  Company  by  like  valid  title  derived  from  the  plaintiffs 
during  ,the  pendency  of  this  action. 

2.  That  the  defendants  have  no  title  or  interest  in  said  premises,  and 
had  none  at  the  time  this  action  was  commenced. 

3.  That  said  plaintiffs,  or  their  grantees,  are  entitled  to  judgment  or 
decree  declaring  and  confirming  their  title  to  said  Parley's  Park  mining 
claim,  and  the  premises  embraced  therein,  and  that  the  defendants  have 
no  right,  title,  or  interest  in  said  premises,  or  any  part  thereof,  and  also 
for  costs  of  this  suit.  P.  L.  Williams,  Ileferee. 

In  reviewing  the  case,  I  shall  follow  the  order  adopted  by  the  appel- 
lants in  their  brief. 

The  first  point  made  by  them  is,  that  the  first  and  second  findings  of 
fact  are  against  evidence. 

The  statement  on  the  motion  for  a  new  trial,  which  by  the  stipulation 
of  the  parties  is  made  the  statement  on  this  appeal,  consists  of  a  transcript 
of  all  the  testimony  taken  on  the  trial  of  the  case.  As  it  was  nearly  all 
directed  to  these  points,  it  could  not  well  be  summarized,  on  the  argu- 
ment; neither  can  it  in  this  opinion.  Since  the  submission  of  the  case  I 
have  gone  over  all  the  testimony  with  these  objections  in  view.  This  re- 
view clearly  discloses  the  fact,  that  there  is  a  substantial  conflict  in  the 
testimony  as  to  these  points.  As  these  were  among  the  main  contested 
points  in  the  case,  it  would  have  been  strange  indeed  if  it  had  been  other- 
wise than  conflicting. 

It  is  usually  an  unpleasant  and  often  a  difficult  task  for  an  appellate 
court  to  determine  the  truth  where  there  is  a  conflict  of  testimony.  It 
is  much  more  difficult  than  for  a  trial  court  in  determining  upon  its  find- 
ings, or  in  arriving  at  a  conclusion  upon  a  motion  for  a  new  trial,  be- 
cause so  much  depends  upon  circumstances  which  can  not  be  presented 
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by  or  preserved  in  a  transcript.  The  same  considerations  will  apply, 
witli  equal  force,  to  the  mind  of  the  lower  court  when  the  testimony  is 
taken,  and  findings  presented  by  a  referee.  It  is  mainly  for  this  reason 
that  it  has  become  the  settled  doctrine  of  the  courts,  that  the  findings  of 
the  trial  court  will  not  be  disturbed  unless  the  preponderance  is  so 
apparent  and  marked  that  the  appellate  court  has  no  hesitancy  in  de- 
ekring  that  the  particular  finding  under  review  is  against  the  evidence. 
This  is  the  settled  doctrine  of  this  court:  "Walker  v.  Popper,  2  Utah, 
281;  Dewey  v.  Snyder,  Id.  344.  For  this  reason  we  ought  not  to  dis- 
turb these  findings. 

The  second  point  urged  upon  our  attention  relates  to  that  portion  of 
the  fifth  finding  of  fact  which  states  that  the  main  shaft  of  the  *'  Lady  of 
the  Lake  is  in  such  proximity  to  said  Parley's  Park  mining  claim,  that 
work  in  it  has  a  tendency  to  develop  said  claim,"  It  is  claimed  by  the 
appellants  that  there  is  no  evidence  to  support  this  part  of  the  finding. 

The  testimony,  uncontradicted,  established  as  a  fact,  as  stated  in  the 
finding,  that  *'  the  owners  of  the  Parley's  Park  claim  were  also  the  own- 
ers of  two  certain  claims  called  respectively  the  Central  and  Lad}'  of  the 
Like,  the  Central  adjoining  the  Parley's  Park,  and  the  Lady  of  the  Lake 
adjoining  the  Central  mining  claim;  and  with  a  view  to  the  future  work- 
ing and  developement  of  all  three  of  said  claims,  the  owners  thereof 
located  what  is  called  the  main  shaft  in  the  Lady  of  the  Lake  surface 
ground."  The  testimony  was  also  uncontradicted  as  to  the  object  for 
vrhich  the  shaft  was  located,  and  its  relative  location,  which  was  further 
shown  upon  the  maps  put  in  evidence.  It  is  true,  no  witness  testified  in 
the  exact  words  of  the  finding  objected  to,  nor  was  this  necessary  in 
order  to  support  the  finding.  The  portion  of  the  finding  objected  to  is 
a  statement  of  the  ultimate  facts  found  by  the  referee,  from  this  uncon- 
tradicted testimony,  and  is  warranted  by  the  facts  and  circumstances  in 
proof. 

The  first  error  of  law  urged  by  the  appellants  relates  to  the  reception 
of  the  testimony  of  one  Kennelly  over  this  objection.  The  testimony 
and  objection  were  as  follows: 

''The  Switzerland  was  first  claimed  in  1874,  I  think;  I  don't  know 
whether  work  was  done  on  the  Parley's  Park  in  1874  or  not;  that  year 
Dutch  John  and  Caine  were  working  at  the  Switzerland  discovery  eighty 
or  one  hundred  feet  south-east  of  the  Parley's  Park  discovery,  and  very 
close  to  where  the  shaft  is  put  down;  there  was  very  little  work  done 
when  I  first  saw  it — might  have  been  twenty-five  doUara'  worth,  more  or 
less;  the  claimants  were  then  at  work;  I  was  at  work  on  the  Ontario  Ex- 
tension Ko.  1,  east,  for  Harry  Hickard;  this  claim  covered  nearly  the 
same  ground  as  the  Switzerland,  and  the  north  line  of  it  was  north  of 
and  included  the  Switzerland  discovery  point,  and  I  had  a  conversation 
with  Caine  and  others  working  on  the  Switzerland  in  regard  to  these  two 
claims. 

"Q.  What  did  they  say  about  the  conflict  between  the  ground  you  were 
on  and  their  ground?  Objected  to  by  defendants'  counsel  as  incompe- 
tent and  immaterial  to  shoW  what  was  claimed  between  the  Bickard 
ground  (the  Ontario  No.  1),  and  the  Switzerland.  Objection  overruled. 
Defendants  except. 

"A.  The  owners  of  the  Switzerland  stated  the  title  of  the  Ontario  No.  1, 
«ast,  was  the  best  title  of  the  two— that  the  title  of  the  Switzerland  was 
Ao  good;  Jim  Caine  said  so;  Le  located  both  claims  as  I  understood." 
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It  is  claimed  on  the  part  of  the  appellants  that  "  it  was  incompetent  to 
attack  the  title  of  the  Switzerland  by  showing  that  some  claim,  not  in 
controversy  nor  owned  by  either  party,  had  a  better  title.  If  such  attack 
in  any  case  would  be  proper,  it  could  not  be  made  by  proof  of  the 
declai'ations  of  a  third  person." 

The  Ontario  No.  1  claim  was  not  involved  in  this  controversy.  The 
appellants  were  claiming  title,  by  location  and  work,  to  the  Switzerland, 
and  it  was  because  they  had  applied  for  a  patent  for  the  latter  that  this 
suit  was  brought.  The  basis  of  the  appellants'  right  to  a  judgment  in 
their  favor  was  a  valid  location  of  the  Switzerland.  For  that  to  be  valid, 
the  ground  must  have  been  unoccupied  and  subject  to  location  under  the 
mining  laws. 

The  object  of  this  testimony,  and  the  only  effect  it  could  have,  was  its 
tendency,  more  or  less  cogent,  to  show  that  the  location  of  the  Switzer- 
land was  invalid.  The  validity  of  the  location  of  the  Ontario  No.  1, 
had  nothing  to  do  with  the  cost,  and  was  of  no  matter  of  consequence 
only  so  far  as  it  was  given  as  a  reason  by  the  declarant  why  the  location 
of  the  Switzerland,  upon  which  the  appellants  based  their  right,  was  in- 
valid, and  this  effect  woidd  follow  because  they  sought  by  the  latter  loca- 
tion to  appropriate  ground  already  occupied  by  the  Ontario  No.  1. 

The  respondents  had  the  same  right  to  controvert  the  validity  of  the 
Switzerland  location  on  this  account  as  for  any  other  reason  which  would 
render  it  invalid.  The  question  and  testimony,  taken  together,  is  as  if 
the  witness  had  been  asked.  What  was  said  about  the  validity'  of  the 
Switzerland  location  ?  A  question  which  probably,  under  the  circum- 
stances, would  not  have  been  objected  to,  and  to  which  the  answer  must 
necessarily  have  been  the  same  as  that  given. 

The  question  is  not,  therefore,  obnozious  to  this  portion  of  the  objec- 
tion. 

Neither  is  it  subject  to  the  objection  usually  applicable  to  the  declara- 
tions of  third  persons.  It  was  the  declaration  of  an  owner,  made  before 
he  had  parted  with  his  interest,  and  while  in  possession  of  and  at  work 
upon  the  ground  which  was  the  subject  of  the  conversation.  It  faii*ly 
comes  within  the  rule  allowing  the  admission  of  declarations.  That  the 
declarant  was  not  a  party  to  the  then  pending  suit,  and  had,  since  making 
the  declaration,  parted  with  his  interest,  does  not  affect  the  right. 

But  even  if  this  were  not  so,  as  the  referee  found  the  fact  of  the 
Switzerland  location,  and  all  the  other  facts  of  the  recording,  working, 
and  labor  necessary  to  make  it  good,  but  held  it  bad  because  it  was  sub- 
sequent, in  point  of  time,  to  the  location  of  the  respondent's  claim,  the 
Parley's  Park,  it  is  absolutely  certain  that  the  reception  of  this  evidence 
did  no  injury  to  the  appellants'  case,  even  if  its  reception  could  by  any 
possibility  be  held  to  have  been  error.  The  findings  show  that  the  referee 
entirely  disregarded  this  evidence,  for  so  far  as  they  relate  to  the  Switzer- 
land claim  they  are  against  it. 

The  contrary  clearly  appearing,  no  injury  will  be  presumed,  even  if  the 
appellants'  objection  had  been  well  taken,  and  the  exception  of  the 
testimony  erroneous.  When  the  record  discloses  the  fact  that  an  error 
of  the  court  in  admitting  evidence  has  not  prejudiced  the  party  objecting, 
the  error  will  not  justify  a  reversal  of  the  judgment:  Snell  v.  Crow,  de- 
cided at  this  term. 

The  second  and  thirteenth  assignments  of  error  at  law  will  be  con- 
sidered together.     They  are  as  follows: 
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2.  Also  in  overruling  defendants'  objections  to  the  testimony  of  the  wit- 
ness, Benjamin  "W.  Morgan,  and  permitting  him  to  testify  concerning  the 
location  of  the  Lady  of  the  Lake  main  shaft,  its  object,  and  to  doing 
work  thereon  as  and  for  work  on  the  Parley's  Park  claim,  and  in  over- 
ruling defendants'  motion  to  strike  out  all  evidence  admitted  concerning 
said  shaft  and  work  done  thereon. . 

13.  The  referee  erred  in  not  finding  as  matter  of  law,  that  the  Parley's 
Park  claim  was  forfeited  for  want  of  work  and  improvements  from  July 
10, 1878,  to  September  15,  1879,  and  the  Accidental  location  therefore 
Talid. 

At  the  trial  it  was  admitted  that  the  Parley's  Park  Mining  Company 
had  succeeded  to  the  interest  of  the  plaintiffs. 

According  to  the  fifth  finding  of  fact  no  work  had  been  done  after  July 
19, 1878,  and  prior  to  tlie  fifteenth  day  of  September,  1879,  on  the  Parley's 
Park  fiuriace  ground  or  within  its  limits  by  the  owners  thereof.  And 
that  the  "main  shaft"  was  located  within  the  surface  boundaries  of  the 
Lady  of  the  Lake,  for  the  purpose  of  developing  the  three  claims  men- 
tioned, and  several  thousand  dollars'  worth  of  work  done  thereon  during 
the  year  beginning  on  the  nineteenth  day  of  July,  1878.  The  findings 
further  show  that  during  the  pendency  of  the  suit,  and  lender  the  claim 
that  the  Parley's  Park  was  forfeited  for  want  of  work,  the  Accidental 
claim  was  located  embracing  the  premises  in  dispute.  The  fact  of  this 
location  and  a  conveyance  to  one  of  the  defendants  was  set  up  in  a  sup- 
plemental answer.  From  the  findings  of  fact  it  further  appears,  that  the 
last-named  claim  was  held  and  worked  in  compliance  with  the  mining 
laws.  To  obviate  this,  and  to  prove  that  the  Parley's  Park  claim  had 
not  Ijeen  forfeited,  the  respondents  showed  the  location  of  the  main 
shaft  above  referred  to,  its  object,  and  the  work  done  upon  it.  The 
findings  in  favor  of  the  respondent  is  based  upon  this  work. 

The  testimony  referred  to  in  the  second  assignment  of  error  of  law  is 
as  follows: 

B.  W.  Morgan,  sworn  for  plaintiffs,  says:  The  Parley's  Park  Mining 
Company,  an  incorporation,  is  in  possession  of  the  Parley's  Park,  Cen- 
tral, and  Lady  of  the  Lake  claims.  The  property  was  deeded  to  them 
in  May,  1879.  I  am  one  of  the  directors,  and  have  represented  the 
company  here,  and  have  had  something  to  do  with  the  purchase  of  the 
property.     *     *     »     * 

Q.  In  the  season  of  1879,  state  what  the  company  referred  to  did  with 
reference  to  the  working  of  their  three  claims  ? 

Objected  to  by  defendants  as  immaterial  and  irrelevant  to  prove  what 
^"as  done  upon  the  Parley's  Park — it  is  immaterial  to  prove  what  they  did 
to  the  three  claims. 

Objection  overruled;  defendants  except. 

A.  I  went  there  in  company  with  Mr.  Frank  Eastman,  surveyor,  and 
3rr.  Dahlgleish,  to  locate  the  shaft.  Mr.  Eastman  had  an  instrument 
^vith  him,  and  we  got  the  comer  post  of  the  Lady  of  the  Lake  first. 
This  wa«  in  June,  1879.  We  measured  from  that  point  and  got  the  bound- 
aries of  the  Lady  of  the  Lake,  the  Central,  and  the  Parley's  Park.  Then 
Ixnted  the  shaft -house  about  half-way  between  the  east  end  of  the  Onta- 
rio claim  and  the  east  end  of  the  Lady  of  the  Lake  claim.  "I  think  Mr. 
Coullard  was  there  and  helped  us  measure  it,  and  pointed  out  the  points. 
Vk'  located  the  hoisting-works  and  the  shaft. 

Q.  What  was  the  object  of  the  shaft? 
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Defendants  objected  on  the  ground  before  stated. 

Objection  overruled;  defendants  excei)t. 

A.  The  object  of  the  shaft  was  to  develop  all  the  property  of  the  Par- 
ley's Park  Mining  Company — the  Parley's  Park,  Central,  and  Lady  of  the 
Lake  claims.  The  object  was  expressed;  measurements  were  made  for 
that  purpose.  We  located  the  shaft  as  near  to  the  north  side  of  the 
Lady  of  the  Lake  ground  as  possible,  for  the  purpose  of  catching  the 
vein  on  the  dip.  We  projected  a  shaft  six  hundred  feet  deep,  double 
compartment---one  compaiiment  four  and  a  half  by  five  feet,  and  the 
other  five  by  six  feet.  It  was  to  be  timbered  by  timbers  and  wall  plates, 
about  twelve  inches  square,  and  cross-timbered'  twelve  by  fourteen  inches, 
and  three-inch  lagging  of  the  timbers  five  feet  apart  from  center  to  center. 

Q.  You  say  the  contract  was  let? 

Same  objection,  ruling,  and  exception. 

A.  Yes ;  to  J.  J.  Dahlgleish,  in  June  or  the  early  part  of  July,  Work  was 
commenced  the  next  day  after  the  measurements,  and  the  work  continued 
from  that  time. 

Q.  What  amount  was  expended  prior  to  the  nineteenth  of  July? 

Objected  as  above,  and  same  ruling  and  exception. 

A.  I  could  not  exactly  answer,  but  I  should  say  several  thousand  dol- 
lars. In  pursuance  of  this  plan  of  sinking  the  shaft,  machinery  had 
been  purchased,  boilers  and  engines,  and  everything  else.  Work  was 
done  on  the  ground  to  the  amount  of  a  good  many  hundreds  of  dollars, 
over  three  times  three  hundred  dollars,  on  the  nineteenth  of  July.  Work 
was  kept  up  all  the  time,  and  has  been  continued  since  pretty  near  all 
the  time. 

All  the  foregoing  testimony  of  the  witness  B.  W.  Morgan  in  regard  to 
the  location  of  and  work  done  on  the  shaft  on  the  Lady  of  the  Lake  ground 
was  taken  under  defendants'  objection,  and  defendants'  counsel  now 
moved  to  strike  the  same  out  on  the  ground  first  stated  in  the  objections. 

The  court  overruled  the  motion,  and  defendants'  counsel  excepted. 

'Cross-examined. — ^No  public  notice  was  put  up  or  recorded  touching 
the  purpose  of  sinking  that  shaft.  The  Lady  of  the  Lake  was  not  a 
patented  claim.  The  entry  had  been  made  and  it  was  passed.  The  pat- 
ent had  not  come  from  the  department.  The  shaft  and  work  were  en- 
tirely within  the  limits  of  the  Lady  of  the  Lake  claim. 

The  testimony  and  the  facts  found  bring  the  case  within  the  spirit  and 
meaning  of  the  amendment  to  section  2324  of  the  United  States  revised 
statutes. 

There  is  nowhere  in  the  whole  case  the  least  intimation  that  the  work 
done  or  that  proposed  was  located  in  bad  faith,  or  that  it  was  in  any  way 
a  subterfuge,  or  that  there  had  ever  been  any  contrary  statement  or  claim 
than  the  one  now  set  forth  and  relied  upon.  On  the  contrary,  there  is 
uncontradicted  testimony  that  it  was  all  done  in  the  utmost  good  faith, 
as  is  evidenced,  among  other  things,  by  the  character  and  permanency  of 
the  work,  and  the  large  amount  of  money  expended. 

There  was  no  more  reason  for  a  public  notice  being  given  or  recorded 
of  the  purpose  of  sinking  the  shaft,  or  of  running  any  tunnel  in  connec- 
tion therewith,  than  there  is  of  any  other  manner  in  which  claimants 
propose  to  develop  their  claims.  Neither  the  laws  of  congress  nor  the 
rules  and  customs  of  miners  require  it.  The  case  is  different  where  a 
tunnel  is  located  and  run  for  the  discovery  of  *'  blind  lodes." 

True,  there  was  no  testimony  that  what  is  technically  called  a  tunnel 
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was  jet  run  or  commenced,  as,  under  the  circumstances  detailed,  that 
would  not  be  done  until  they  should,  as  the  witness  states,  *'  catch  the 
Tein  on  its  dip."  This  work  was  necessarily  the  preliminary  work  to 
starting  the  tunnel,  and  was,  in  good  faith,  done  for  the  development  of 
all  the  claims. 

The  language  of  the  court  in  Mt.  Diablo  M.  &  M.  Co.  v.  Callison,  5 
Saw.  439,  is  applicable  to  the  facts  in  this  case.  In  .that  case  the 
court  say:  "  Work  done  outside  of  the  claim,  or  outside  of  any  claim, 
if  done  for  the  purpose  and  as  a  means  of  prospecting  or  developing  the 
claim,  as  in  the  case  of  tunnels,  drifts,  etc.,  is  as  available  for  holding 
the  claim  as  if  done  within  the  boundaries  of  th^  claim  itself.  Ono  gen- 
ial ^stem  may  be  formed  well  adapted  and  intended  to  work  several 
contiguous  claims  or  lodes,  and  when  such  is  the  case,  work  in  further- 
ance of  the  system  is  work  on  the  claim  intended  to  be  developed  by  it." 

"A  general  system  of  work  for  the  exploration  of  the  whole  ground 
embraced  in  these  three  sets  of  contiguous  claims  seems  to  have  been 
carried  on  by  plaintiff,  and  we  think  all  work  done  was  a  part  of  that  gen- 
eral system,  and,  as  such,  applicable  to  all  the  claims,  which  had  by  pur- 
chase been  concentrated  in  a  single  party,  the  plaintiff." 

The  testimony  in  the  case  before  us  leaves  no  room  for  doubt,  and 
such  is  the  express  finding  of  the  referee,  that  the  work  in  question  was 
done  for  the  express  purpose  of  developing  the  three  claims  owned  by  the 
respondents,  one  of  which  is  the  Parley's  Park,  and,  under  the  decision 
above  quoted,  is  as  available  for  holding  that  claim  as  if  done  on  the 
claim  itself.  This  holding  is  also  in  harmony  with  the  principle  enun- 
ciated in  English  v.  Johnson,  17  Cal.  107. 

The  third  assignment  of  error  in  law  is  on  the  admission  of  the  opin- 
ions of  certain  witnesses,  "  that  at  the  Parley's  Park  discovery  shaft  there 
was  such  a  vein  or  indication  as  a  miner  would  be  likely  to  follow  with 
reasonable  expectation  of  finding  ore;  and  in  permitting  witnesses  to 
testify  there  was  such  a  vein  as  a  miner  would  locate,  and  in  permitting 
witnesses  to  answer  questions  in  various  forms  that  the  vein  there  was 
one  a  miner  would  locate  and  follow." 

It  is  claimed  by  the  appellant,  t]tit  "  one  of  the  disputed  questions  of 
fact  was  the  claimed  discovery  of  a  lode  in  the  Parley's  Park. claim.  Nine 
witnesses  were  permitted  to  say  that  there  was  such  a  vein  or  such  an 
indication  of  a  vein  as  a  miner  would  locate  or  follow  with  the  expecta- 
tion of  getting  ore."  And  further,  that  *'if  as  experts  the  witnesses 
could  give  opinions,  they  could  only  give  their  own  opinions,  and  it  was 
not  competent  for  them  to  state  what  would  be  the  opinions  of  miners." 

The  question  put  to  the  first  witness  interrogated  upon  this  point,  to- 
gether with  the  testimony  upon  this  point,  is  taken  as  a  sample  of  that  of 
all  the  others,  all  being  the  same  in  substance,  and  is  as  follows: 

"  It  is  brecciated  matter  at  the  top — quartzose  matter  with  iron  stain. 
I  should  say  it  was  a  very  good  indication  for  ore.  I  should  call  it  a 
mineral  vein,  that  is,  in  the  miner's  acceptation  of  the  term.  It  is 
marked  so  as  to  be  distinguishable  from  the  inclosing  rock  by  color  and 
texture,  and  it  is  distinct  in  the  walls,  and  well  marked.  The  vein  is  a 
little  narrower  on  the  west  side  than  on  the  east  side  of  the  shaft,  and 
its  course  is  easterly  and  westerly. 

"Q.  State  whether  or  not  that  was  such  a  vein  as  a  miner  discovering 
it  would  be  likely  to  follow  with  the  reasonable  expectation  of  finding 
paying  ore. 


72  WEST  CCJAST  REPORTER. 

"  Objected  to  as  incompetent,  and  not  the  subject  of  an  opinion  for  an 
expert.     Objection  overruled,  defendants  except. 

•*  A.  I  would  consider  it  a  good  indication  to  follow." 

It  will  be  noticed  that  by  this  question  the  witness  was  not  asked  to 
give  his  opinion  or  *'  to  state  what  would  be  the  opinion  of  miners,"  but 
state  what,  in  his  opinion,  others  conversant  with  tlie  business  of  mining 
and  locating  mines  would  have  understood  the  indications  described  by 
him  to  mean,  and  how  they  would  have  acted  upon  this  understanding. 

Each  of  the  witnesses  had  been  shown  to  have  had  superior  knowledge 
.and  practical  experience,  as  a  miner,  and  was  undoubtedly  qualified  to 
speak  upon  the  subject.  Each  had  given  a  detailed  statement  and  de- 
scription of  the  indications  in  question,  and  had  given  his  opinion,  or 
rather  how  ho  would  have  acted  in  reference  thereto.  The  right  to  go 
thus  far  was  not  questioned  by  the  appellants.  They  claim,  however, 
that  the  question  following  this  testimony,  and  as  above  quoted,  is  with- 
in the  prohibition  as  laid  down,  and  referred  to  by  them,  in  Green  leaf's 
Evidence,  volume  1,  section  441,  that  a  witness  should  not  be  allowed  to 
state  his  views  "  on  the  manner  in  which  other  persons  would  probably 
be  influenced,  if  the  parties  acted  in  one  way  rather  than  in  another." 

So  far  as  my  examination  has  extended,  this  principle  has  been  mainly 
discussed  in  connection  with  cases  arising  out  of  policies  of  insurance, 
and  relating  to  the  misrepresentation  of,  or  the  withholding  of  informa- 
tion by,  the  insured.  In  those  cases  the  principal  question  discussed 
has  been  the  right  to  call  persons  acquainted  with  the  business  of  insur- 
ance to  give  their  opinions  as  to  the  materiality  of  a  misrepresentation 
or  concealment.  Upon  this  question  there  is  a  conflict  of  authority,  both 
in  this  coiuitry  and  in  England.  It  is  now  thought,  however,  that  the 
arguments  in  favor  of  the  admission  of  such  evidence  outweigh  those 
urged  against  it. 

The  language  of  the  court  in  deciding  the  case  of  Chapman  v.  Wal- 
ton, 10  Bing.  57,  is  peculiarly  applicable  to  the  case  at  bar. 

That  case  was  a  suit  against  an  insurance  broker  for  negligence  in  not 
having  procured  proper  alterations  to  be  made  in  a  policy  of  insurance, 
on  information  conveyed  to  him  by  fetter,  in  which  he  was  told  that  the 
voyage  was  altered,  and  it  was  '*  left  with  him  to  do  the  needful  with  it." 

The  defendants'  counsel,  for  the  purpose  of  proving  that  his  client  had 
acted  prudently  in  the  matter  upon  the  information  he  had  received,  and 
was  therefore  guilty  of  no  negligence,  called  several  policy  brokers,  and 
putting  into  their  hands  the  policies,  the  bills  of  latling,  and  invoices  of 
the  goods  and  the  letter,  asked:  **  What  alterations  of  the  policies  a 
skillful  insurance  broker  ought,  in  their  judgment,  to  have  procured,  hav- 
ing these  documents  in  his  possession,  and  being  instructed  to  do  the 
needful  ?  " 

The  answers  were,  "  that  they  thought  he  would  do  ample  justice  by 
jirocuring  the  alterations  as  made."  The  jury  found  for  the  defendant, 
and  a  rule  for  a  new  trial  was  moved  on  the  ground  that  this  evidence  bad 
been  improperly  admitted.  The  rule  was  discharged,  Lord  Chief  Justice 
Tindal,  in  deciding  the  case,  among  other  things,  saying:  "  But  it  is  not  a 
simple  abstract  question,  as  supposed  by  the  plaintiffs,  what  the  words 
of  the  letter  mean;  it  is  what  others  conversant  with  the  business  of  a 
policy  broker  would  have  understood  it  to  mean,  and  how  they  would 
have  acted  upon  it  under  the  same  circumstances;  *  *  *  and  this 
conclusion,  it  appears  to  us,  neither  judge  nor  jury  could  arrive  at  froxa 
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the  simple  perusal  of  the  letter,  unassisted  by  evidence,  because  tlicj 
would  not  have  the  experience  upon  which  a  judgnaent  could  be  formed." 

It  appears,  in  the  case  at  bar,  that  the  locators  of  the  Parley's  Park 
claim  had  interpreted  the  indications  which  nature  had  placed  upon  the 
suiface  of  this  claim  to  mean  that  there  was  a  deposit  of  valuable  ore 
beneath,  and  with  these  indications  before  them,  the  witnesses  were  asked 
if  they,  and  others  of  their  class  skilled  in  their  business,  would  construe 
them  to  mean  the  same. 

In  neither  of  the  cases,  Higbee,  Executor,  etc.  v.  Guardian  Life  In- 
Bunince  Co.,  63  N.  Y,  603,  and  Steinbach  v.  Lafayette  Fire  Insurance  Co., 
54  Id.  90,  referred  to  by  the  appellants,  is  the  principle  decided  in  the  case 
aboTc  quoted  from,  or  involved  in  the  case  at  bar,  either  decided  or  dis- 
cussed. In  the  first  of  the  two  above-named  cases,  a  physician,  called  by 
the  defendant,  after  describing  certain  symptoms  he  saw  in  a  casual  ac- 
quaintance, indicative  that  the  assured  had  severe  headaches,  was  asked 
"R^hether  ho  knew  enough  from  what  he  saw  and  the  information  received 
from  the  deceased  to  determine  as  to  the  character  of  these  headaches.  He 
answered,  in  substance,  that  ho  got  an  impression  sufficient  to  satisfy  his 
own  mind,  but  not  enough  to  base  a  medical  opinion  upon.  Ho  was  then 
B^ed  to  state  the  impression  made  on  his  own  mind,  which  question  was, 
npon  objection,  excluded.  Held,  no  error,  as  it  called  for  an  opinion 
tesed  upon  conjecture  simply;  that  the  opinion,  to  be  proper  evidence, 
must  be  based  upon  facts;  that  the  witness  could  not  speak  from  mere 
impressions. 

In  the  second  case,  the  question  put  to  the  witness  was  whether,  in 
his  opinion,  certain  articles,  or  articles  of  a  certain  class  which  were 
specially  hazardous,  formed  a  part  of  the  line  of  business  of  certain 
traders.  Tho  evidence  was  excluded.  In  deciding  the  case  the  court 
Gays:  "  The  defendant's  question  involved  tho  clement  of  opinion  on  the 
part  of  the  witness,  as  to  the  propriety  of  considering  fireworks  as  form- 
ing part  of  the  line  of  business  of  German  jobbers  and  importers.  That 
was  of  no  sort  of  consequence,  the  material  point  being  whether,  in  fact, 
the  persons  known  in  trade  under  the  designation  mentioned  did  usually 
and  generally,  as  matter  of  fact,  keep  fireworks.  Accordingly,  tho  judge 
at  the  trial  ruled  that  tho  opinions  of  witnesses  could  not  be  substituted 
for  facts,  and  while  excluding  the  question  under  consideiTition,  instructed 
tho  defendant's  counsel  that  he  was  at  liberty  to  ask  if  tho  persons  whom 
the  witness  knew  in  Baltimore  carrying  on  the  kind  of  business  that  tho 
plaintiff  did,  usually  kept  fireworks.  *  *  *  The  question  what  things 
were  in  the  line  of  business  the  plaintiff  was  carrying  on,  was  not  one 
to  be  answered  by  opinions  of  experts,  but  by  an  investigation  of  facts, 
and  the  judge  was,  thorefore,  correct  in  excluding  evidence 'of  opinions 
on  that  point,  on  the  part  of  the  witness."  No  one  will  question  tho 
soundness  of  these  decisions.  They  are  not,  however,  applicable  to  tho 
principles  involved  in  the  questions  under  consideration,  nor  to  the  facts 
in  this  case.  These  questions  did  not  aim  at  the  substitution  of  tho 
opinions  of  the  witnesses  for  the  facts.  The  facts,  as  they  existed,  had 
alli)een  described,  and  the  conclusions  to  be  drawn  from  them,  involv- 
ing, as  it  did,  special  knowledge  and  skill,  were  a  proper  subject  for  ex- 
pert testimony :  Kohn  V.  Old  Telegraph  Co.,  2  Utah,  174. 

The  element  involved  in  the  answers  to  the  questions  under  considera- 
tion is  very  much  the  same  as  that  in  answer  to  questions  requiring  the 
opinion  of  witnesses  touching  the  market^  value  of  property.     In  cas(i3 
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"wbere  market  value  is  not  ascertained  by  precise  facts,  but  rests  on  opin- 
ion, that  is  not  always  an  opinion  of  what  others  would  give  for  it,  thajt 
is,  consider  it  worth,  or  what  it  would  bring  in  the  market. 

Both  on  principle  and  on  the  authority  of  the  decided  cases,  the  evi- 
dence was  properly  admitted.  And  this  will  be  the  more  apparent  if  wo 
consider  what  was  the  l^al  meaning  of  the  question.  As  stated  above,  it 
did  not  require  the  witnesses  to  state  what  the  opinion  of  other  miners 
would  be,  but  if  the  indications  which  they  saw,  and  had  described,  were 
such  as  miners  would  follow  expecting  to  find  ore,  or  in  other  words,  was 
it,  in  your  opinion,  a  mineral  vein. 

But,  say  the  appellants,  the  law  requires  the  discovery  of  a  lode,  not 
of  something  which  the  miner  may  call  a  lode. 

The  discussion  of  this  portion  of  the  objection  will  dispose  of  the 
fourth  and  fifth  assignments  of  error  at  law. 

The  mining  law  of  congress  provides  that  "  no  location  of  a  mining 
claim  shall  bo  made  until  the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located." 

In  the  well  considered  and  reasoned  opinion  of  Judge  Field,  in  the 
Eureka-Richmond  case,  .4  Sawyer,  it  is  decided  that  the  miner's  defini- 
tion or  understanding  of  a  lode  is  what  is  meant  by  the  mining  acts  of 
congress  of  1866  and  1872,  and  that  a  lode  is  ''whatever  the  miners 
could  follow  and  find  ore." 

This  interpretation  of  the  law  will  commend  itself  to  the  good  sense 
of  every  one  at  all  familiar  with  the  subject,  and  has  practically  received 
this  intei'pretation  by  the  miners  throughout  all  the  mining  region. 

By  the  questions  referred  to,  the  witnesses  were  asked  if,  in  their 
judgment  as  experienced  miners,  the  facts  and  appearances  which  they 
had  seen  and  described  formed  what  Judge  Field  says  constitutes  a  vein 
or  lode  within  the  meaning  of  the  act  of  congress  above  referred  to. 

I  have  long  thought,  and  still  think,  that,  under  the  requiremenlr above 
quoted,  a  valid  location  of  a  mining  claim  may  be  made  whenever  the 
prospector  has  discovered  such  indications  of  mineral  that  he  is  willing 
to  spend  his  time  and  money  in  following,  in  the  expectation  of  finding 
ore,  and  that  a  valid  location  may  be  made  of  a  ledge  deep  in  the  ground 
and  appearing  at  the  surface  not  in  the  shape  of  ore,  but  in  vein  matter 
only.  This  is  a  fair,  reasonable,  and,  I  believe,  correct  construction  of 
the  mining  law  upon  this  subject. 

Objection  is  made  that  testimony  was  received  tending  to  show  that 
there  were  indications  of  ore  or  vein  matter  at  other  points  on  the  surface 
of  the  Parley's  Park  claim  than  at  what  was  called  the  discovery. 

A  sufiicient  answer  to  this  objection  is  found  in  the  statement  of  th3 
referee,  that  he  would  receive  the  testimony  '*  for  the  purpose  of  showing 
a  coiflinuity  of  the  vein  testified  to  at  the  discovery  point." 

Without  this  limitation  upon  the  effect  whith  the  court  declared  he 
should  give  to  the  testimony,  it  was  proper  and  admissible. 

The  ore,  or  the  indications  which  determine  the  prospector  to  make  the 
location,  are  seldom  confined  to  one  spot.  Neither  is  there  any  require- 
ment of  the  law  which  compels  him  to  name  as  the  disco veiy  point|the 
precise  spot  where  he  first  finds  the  ore  or  the  indications  which,  to  his 
mind,  form  the  lead  or  lode.  In  fact,  before  the  location  is  made,  an 
examination  or  tracing  is  often  required  to  determine  its  course,  and  in 
doing  this,  the  croppings  may  be  found  in  numerous  places.  Which  will 
finally  be  marked  as  discovery  may  depend  upon  considerations  of  con- 
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Tenience  for  work,  description,  monuments,  etc.  It  was  competent  for 
the  plaintiffs  to  show  that  ore,  or  mineralized  rock,  or  whatever  the  "  miner 
could  follow  and  find  ore,"  was  not  only  at  the  place  marked  discovery, 
but  cropped  out  at  other  points  within  the  **  limits  of  the  claim  located," 
and  thus  strengthen  the  testimony,  already  in,  in  reference  to  the  indica- 
tions at  the  point  called  discovery. 

The  sisth  assignment  of  error  at  law  relates  to  the  exclusion  of  the  tes- 
timony of  one  McBride,  offered  to  prove  the  value  of  certain  work.  The 
work  upon  which  he  was  called  to  pass'  an  opinion  was  done  some  years 
before  he  came  into  that  camp  or  knew  anything  about  it.  He  did  not 
pretend  to  know  the  value  of  it  at  the  time  it  was  done,  and  that  was  the 
material  thing  to  know,  or  rather  what  he  was  offered  to  disprove.  He 
was  allowed  to  state  the  length  of  time,  in  his  judgment  as  a  miner,  it 
would  take  to  accomplish  it.  What  had  been  done  was  there  for  his  in- 
spection. .  With  that  as  a  basis,  if  he  had  known  what  were  at  that  time 
the  usual  or  going  wages,  the  value  of  the  work  would  not  havo  been  a 
matter  of  opinion,  but  simply  a  mathematical  computation.  This  he  did 
not  pretend  to  know;  in  fact,  stated  that  he  did  not  know,  and  his  opinion 
was  rightfully  excluded. 

The  last  assignment  of  error  at  law  relates  to  the  admission,  on  the 
part  of  the  plaintiff,  of  certain  testimony,  chiefly  certificates  of  assay,  after 
the  defendants  had  closed  their  case.  It  was  claimed  that  the  testimony 
offered  and  received  was  not  rebutting. 

The  reception  of  testimony  at  that  stage  of  the  case,  if  not  strictly  or 
at  all  rebutting,  was  within  the  sound  discretion  of  the  court.  It  docs 
not  appear  that  this  discretion  was  abused,  but  was  wisely  exercised  in 
the  admission  of  the  testimony,  in  view  of  what  the  record  disclose^J  as  to 
tlic  cases  then  on  trial,  and  the  situation  of  the  parties. 

The  judgment  of  the  district  court  is  affirmed. 

EcyiEB,  C.  J.,  concurred. 

Twiss,  J.,  dissented^ 
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BOOK  REVIEWS. 

The  Law  op  the  Federal  Judiciary:   A  Treatise  on  the  Provisions  of  the 

CONSTITt'TION,    TUB    LaWS    OF    CONORESS,   AND    THE   JUDICIAL   DeCISIOX.S  RELATING 

TO  THE  Jurisdiction  of,  and  Practice  and  Pleading  in,  the  Federal  Courts. 
By  Samuel  T.  Spear,  Atithor  of  **The  Law  of  Extradition,"  "Tho  Constitutionality 
of  the  Legal  Tender  Acts,"  etc.     New  York:  Baker,  Voorhis  &  Co.,  1883. 

This  bulky  volume  of  872  pages  is  one  of  those  compendious  and  con- 
venient hand-books  which  are  becoming  so  common,  in  which  all  the 
matters  externally  related  to  some  one  general  subject,  although  perhaps 
widely  differing  in  their  essential  natures,  are  collected  from  their  various 
sources,  and  arranged  under  appropriate  heads  in  the  form  of  a  single 
treatise.  In  the  present  instance  the  judiciary  and  judicial  powers  of  ihe 
United  States  form  the  general  subject;  and  the  special  matters  treated  of 
include,  among  others,  the  jurisdiction  of  the  federal  courts,  and  the 
rules  of  2)leading,  practice,  and  evidence  in  common-law,  equity,  and 
admiralty  suits,  which  prevail  in  these  tribunals.  The  entire  work  is 
separated  into  seven  parts.  Part  I  is  a  general  discussion  of  the  clause 
of  the  constitution,  **th^  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the  congress 
mav  from  time  to  time  ordain  and  establish.'*  Part  II  deals  with  the 
extent  of  the  judicial  power,  and  examines  in  separate  chapters  each  of 
tlie  *'  cases"  as  enumerated  by  the  constitution  in  which  the  jurisdiction 
exists.  Part  III  is  devoted  to  the  courts  themselves,  their  organization, 
their  jurisdiction,  original  and  appellate,  and  their  modes  of  procedure 
and  rules  of  evidence.  The  eight  chapters  of  this  part  treat  of  the  **  dis- 
trict," **  circuit,"  and  "  supreme"  courts,  the  "  court  of  claims,"  *'  commis- 
sioners of  circuit  courts,"  "  officers  of  federal  courts,"  '*  the  federal  jury," 
and  '*  the  federal  law  of  evidence."  Part  IV  deals  with  the  removal  of 
causes  from  the  state  to  the  federal  courts,  and  under  this  title  discusses 
the  two  entirely  different  matters  of  the  removal  of  causes  to  the  circuit 
courts,  and  the  removal  of  causes  by  writ  of  error  or  by  appeal  to 
the  United  States  supreme  court.  Part  V  treats  of  the  relations  of 
the  federal  with  the  state  jurisdiction,  including  the  questions  concerning 
the  concurrent  and  the  exclusive  jurisdictions,  the  federal  and  the 
state  jurisdiction  over  habeas  corpus,  and  the  federal  jurisdiction  over 
questions  arising  under  state  laws.  Part  VI  deals  with  the  relations  of 
the  common  law  with  the  jurisdiction  of  the  federal  courts;  and  Part 
VII,  of  their  equity  jurisdiction  and  iDractice,  including  the  equity  rules 
established  by  the  federal  courts  themselves. 
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It  is  plain  from  the  foregoing  brief  analysis,  that  this  book'  embraces 
Bome  of  the  most  profound  and  momentous  questions  of  constitutional 
law,  questions  which  determine  the  authority  of  the  federal  government, 
and  the  relations  between  that  government  and  the  several  states.  These 
questions  require  for  their  full  solution,  a  construction  of  the  entire  con- 
stitution, and  their  full  discussion  belongs  to  exhaustive  treatises  upon 
coDstitational  law.  As  most  of  the  important  topics  treated  of  iu  this 
volume  may  be  found  in  other  works,  it  must  be  regarded,  we  think,  as 
a  hand-book,  written  for  the  convenience  rather  than  for  the  instruction 
of  the  profession.  Viewed  in  this  light,  it  will  undoubtedly  be  a  very 
useful  compendium  for  those  lawyers  who  practice  in  the  federal  courts. 
The  most  useful  chapters,  and  those  which  furnish  the  largest  scope  for 
originahty  of  treatment,  are  those  which  deal  with  the  removal  of  causes 
from  the  state  to  the  federal  courts.  This  subject  has  become  one  of 
great  practical  importance.  The  full  scope  and  meaning  of  the  congres- 
sional legislation  upon  it,  can  only  be  settled  by  judicial  interpretation, 
and  among  the  decisions  attempting  such  afi  interpretation,  there  is,  to 
Bay  the  least,  not  a  complete  harmony. 

Upon  the  typographical  appearance  of  the  volume  we  are  compelled  to 
make  one  criticism.  There  are  no  foot-notes,  but  all  the  cases  cited  are 
inserted  in  parentheses  into  the  body  of  the  text.  This  mode  is  un- 
doubtedly common  (but  not  universal)  in  our  American  reports;  but  in 
a  text-book,  the  reader  ought  not  to  be  compelled  to  wade  through  a 
mass  of  cited  cases,  printed  in  italics,  before  he  can  reach  the  following 
sentence.  A  page  fco  printed  has  not,  at  least,  the  neat  appearance  which 
should  be  found  in  a  legal  treatise. 

RiSTRAncTs  ox  THE  Aliexatiox  OF  PROPERTY.    By  JoiiN  Chipman  Gkay,   Story 
Professor  of  Law  in  Harvard  University.     Boston:  Soule  &  Bugbee.     1883. 

The  surprise  which  the  author  confesses  to  have  felt  at  the  opinion  of 
the  supreme  court  of  the  United  States  in  the  case  of  Nichols  v.  Eaton, 
91  r.  S.  716,  containing  much  that  was  contrary  to  what,  both  as  a 
teacher  and  a  practitioner,  he  had  supposed  to  bo  settled  law,  was  the 
occasion  of  this  work,  which  is  modestly  designated  as  an  essay. 

The  subject  of  restraints  on  the  transfer  of  real  and  personal  property, 
l)oth  voluntary  and  involuntary,  may  well  be  considered  one  of  the 
subtlest  branches  of  the  law.  Its  development,  as  the  author  states,  is 
in  danger  of  being  manned  and  confused  by  too  exclusive  an  attention  to 
particular  aspects  of  the  subject.  The  unquestionable  effect  of  the 
present  work  will  be  to  clear  away  much  of  the  confusion  and  conflict 
of  authority  which  surrounds  the  matters  of  which  it  treats.  In  the 
^scussion  of  liis  subject  the  learned  author  has  displaj'^ed  great  critical 
anunen,  and  strong  jjowers  of  logical  analysis,  besides  giving  evidence 
of  deep  and  varied    research    into   the  ancient  and  modern  author- 
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ities.  For  convenience  and  clearness  of  treatment,  the  book  is  divided 
into  two  parts.  Part  first  discusses  the  subject  of  forfeiture  for  alien- 
ation; that  is,  where  at  the  creation  of  an  estate  no  attempt  is  made  to 
attach  any  character  of  inalienability  to  it,  but  it  is  given,  either  on 
condition  that  it  shall  not  be  alienated  or  until  it  is  alienated.  Part 
second  treats  of  restraints  on  alienation;  that  is,  where  the  holder  of  the 
estate  is  obliged  to  keep  it  in  spite  of  his  own  wishes,  or  those  of  his 
creditors,  and  it  is  sought  not  to  punish  but  to  prevent  alienation. 
Each  part  is  subdivided  into  several  heads,  corresponding  to  the  differ- 
ent kinds  of  estates  which  it  is  possible  to  hold  in  either  real  or  personal 
property,  and  the  whole  subject  is  then  discussed  with  reference  to  its 
special  application  to  estates  in  fee  simple,  estates  tail,  estates  for  life, 
and  estates  for  years.  Following  this  discussion  is  a  summary  of  con- 
clusions reached  by  the  author.  These  conclusions  must  necessarily  be 
of  great  assistance  to  the  legal  student  and  to  the  practicing  lawyer,  not 
only  because  they  are  marked  by  great  clearness  of  thought  and  brevity 
of  expression,  but  because^  they  are  contained  in  so  few  pages.  An 
appendix  is  added  to  the  book  proper,  in  which  the  statutory  regulations 
of  New  York  affecting  the  subject  of  restraints  on  alienation,  and  the 
decisions  thereunder,  are  considered.  This  legislation  is  designated  as 
crude  and  reckless,  and  deservedly  unsuccessful  in  practice.  What  the 
author  has  to  say  on  this  subject  in  the  appendix,  and  the  conclusions 
he  there  reaches,  are  of  advantage  to  lawyers  practicing  in  states  such  as 
California,  where  the  legislation  of  New  York  has  been  adopted  sub- 
stantially without  alteration.  In  conclusion,  it  ma}''  be  remarked  that 
the  mechanical  execution  of  the  book  is  faultless,  and  reflects  credit  on 
the  publishers. 

Warvelle  OS  Abstracts.  A  Practical  Treatise  on  Abstracts  and  Examinations  of 
Title  to  Real  Property.  By  Georqk  W.  Wakvklle,  of  the  Chicago  Bar.  .  Chicago: 
Callaghan  &  Co.     18S3. 

In  writing  this  book  on  the  preparation  of  abstracts  and  the  examina- 
tion of  title  to  real  property  Mr.  Warvelle  has  accomplished  a  work 
which  had  heretofore  escaped  the  attention  of  American  legal  authors, 
although  in  England  several  treatises  on  the  same  subject,  notably  that 
of  Mr.  Preston,  have  long  been  in  general  use.  The  author  has,  there- 
fore, the  rare  good  fortune  of  supplying  a  want  which  has  really  long 
been  felt,  not  only  by  that  class  of  persons  commonly  known  as  searchers 
of  records,  who  are  so  rapidly  increasing  in  our  larger  cities,  but  also  by 
the  practicing  lawyer,  whenever  his  professional  duties  require  him  to 
give  his  opinion  upon  a  title  to  real  estate.  As  indicated  by  its  title,  Mn 
Warvelle's  treatise  is  essentially  practical.  It  does  not  profess  to  ex- 
haustively discuss  the  law  applicable  to  real  estate,  although  many  of 
the  general  legal  doctrines,  a  knowledge  of  which  is  indispensable  either 
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for  the  preparation  or  examination  of  a  title,  are  considered  with  fullness. 
It  is,  on  the  contrary,  mainly  devoted  to  a  consideration  of  the  best 
methods  of  compiling  an  abstract,  how  and  whence  the  matters  to  be 
there  stated  are  obtained,  what  should  appear  therein,  and  the  necessary 
steps  to  be  taken  and  things  to  be  observed  in  itB  examination.  These 
are  matters  of  detail  of  which  the  average  lawyer  has  little  accurate 
knowledge,  or  if  he  has  learned  them,  it  has  been  through  actual  experi- 
ence. As  illustrative  of  the  methods  which  he  recommends,  and  as 
guides  in  practice,  the  author  has  embodied  in  his  work  a  large  ntimber 
of  forms  and  diagrams.  Lawyers  and  conveyancers  will  find  the  use  of 
these  of  great  assistance  to  them  in  what  may  be  called  the  mechanical 
portion  of  the  preparation  and  examination  of  abstracts.  The  book  is 
full  of  other  practical  suggestions,  and  is  indispensable  to  that  large 
portion  of  the  profession  who  are  frequently,  or  even  occasionally,  called 
upon  for  their  opinion  on  matters  connected  with  the  title  to  real  estate. 

DoyovATT  ON  Tbial  Practice — ^Trial  Practice  and  Trial  Lawyers.  A  Treatise 
on  Triala  of  Fact  before  Juries.  By  J.  W.  Donovan.  St.  Louis:  William  H.  Steven- 
son.    1SS3. 

The  object  of  the  above  work  is  to  disclose  to  the  practitioner  the 
secret  by  which  causes  are  won  before  juries.  It  deals  with  the  manner 
of  putting,  saying,  and  doing  things  in  a  way  to  carry  conviction  to  a 
jury,  and  thus  to  secure  a  favorable  verdict.  The  author  enforces  the 
general  rules  which  he  lays  down  for  the  preparation,  management,  and 
presentation  of  a  case,  by  a  wealth  of  illustration,  most  of  which  are 
derived  from  the  experiences  of  members  of  the  bar  who  still  occupy  a 
prominent  rank  in  the  profession.  This  feature  of  the  book,  aside  from 
the  practical  advantages  which  it  affords,  makes  it  especially  interesting 
and  readable  to  those  who  delight  in  legal  anecdote. 
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NOTES. 

In  presenting  the  first  number  of  the  West  Coast  Reporter  to  the  professicB,  it 
was  the  desire  of  the  publishers  and  editors  to  report  one  or  more  cases  from  each  of  the 
courts  included  \vithin  its  scope.  In  this  expectation  they  have  been  disappointed;  in 
some  instances  because  the  material  sent  on  was  not  received  in  time  for  publication, 
and  in  others  because  that  whicli  was  sent  was  not  full  enough  to  enable  us  to  give  our 
ideal  of  a  reported  case.  It  will  also  be  observed  that  cases  from  some  of  the  courts 
have  been  reported,  in  which  the  decisions  have  been  rentlered  for  several  months.  This 
has  been  done  advisedly,  and  for  the  purpose  of  including  in  the  Rkpokter  all  cases  that 
have  been  decided  in  such  courts  since  the  issuance  of  the  last  volume  of  their  regular 
reports.  We  expect  soon  to  catch  up  with  these  courts,  and  also  with  those  omitted 
from  this  number,  and  ask  a  suspension  of  criticism  on  this  point  until  we  are  able  so  to 
do.  We  feel  fully  justified  in  statiug  that  we  propose,  and  very  soon  will  be  able,  to 
keep  all  our  promises. 

The  case  of  Tenney  v.  Bergen,  decided  by  the  New  York  court  of  appeals  on  October 
23,  1S83,  is  of  interest  to  the  legal  profession,  as  it  involves  the  question,  when  an 
attorney  is  justified  in  ^vithdra\ving  from  a  case  which  he  has  contracted  to  carry  on,  by 
reason  of  the  misconduct  of  his  client.  In  this  case  the  plaintiff  was  employed  by  the 
dcfeudant  to  conduct  certain  proceedings  in  the  surrogate's  court.  During  the  continu- 
ance of  this  employment  the  defendant,  without  the  knowledge  or  consent  of  the 
plaintiff,  retained  as  counsel  in  the  matter  a  person  who  was  personally  aud  i}rofe88ion- 
ally  objectionable  to  the  plaintiff.  For  such  reason  the  plaintiff  withdrew  from  the  case, 
against  the  wishes  and  under  tiie  protests  of  the  defendant.  In  an  action  by  the  plaintiff 
to  recover  the  value  of  his  services,  the  court  held,  that  the  employment  of  new  counsel, 
without  the  knowledge  or  consent  of  the  plaintiff,  furnished  him  with  reasonable  cau^ 
for  witluliawing  from  the  case.  And  further,  that  the  rule  that  an  attorney  is  bound  to 
an  entire  contract,  should  not  be  very  rigidly  enforced  while  the  client  is  left  with  the 
right  arbitrarily  to  discharge  his  attorney  at  any  time. 


The  English  papers  mention  a  novel  case,  where  the  defendant,  under  an  agreement 
with  a  mortgagor,  erected  a  largo  street  advertisement  on  the  wall  of  a  house,  and  the 
tenant  brought  ejectment  to  recover  possession  of  the  part  of  the  wall  thus  occupied, 
and  for  mesne  profits.  The  action  was  sustained,  although  the  defendants  contended  for 
tlie  contrary,  claiming  that  they  had  only  an  easement  or  license. 


TiiE  necessity  for  the  enactment  of  some  measure  for  the  relief  of  the  supreme  court 
of  the  United  States  is  apparent  to  all.  For  the  accomplishment  of  this  purpose  two 
bills  have  already  been  introduced  in  the  house  of  representatives.  One  of  these  bills, 
commonly  known  as  the  **  Davis"  bill,  is  the  same  as  that  which  was  presented  to  con- 
gress during  its  last  session,  but  which  failed  of  passage.  •  It  i>rovides  for  the  creation 
of  intermediate  courts  of  appeal  in  each  of  the  present  circuits.  The  other  bill  restricts 
the  jurisdiction  of  the  district  courts,  in  the  expectation  that  by  such  means  the  amount 
of  busiucss  of  the  supreme  court  will  be  decreased. 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

Continued, 

HAvma  thus  stated,  by  way  of  preface,  the  fundamental  doctrines 
of  the  common  law  concerning  the  use  of  running  streams  and  small 
inland  lakes,  and  the  rights  of  riparian  owners,  as  established  by  the 
general  consensus  of  English  and  American  decisions,  I  shall  proceed 
to  examine,  with  more  of  detail,  the  variations  from  these  doctrines 
which  have  been  made  by  the  courts  or  recognized  by  the  legislation 
of  the  Pacific  commonwealths.  In  this  division  of  the  subject  it  will 
1«  expedient  to  notice,  in  the  first  place,  certain  matters,  connected 
with  various  conditions  of  fact,  which  may  be  regarded  as  settled,  and 
subsequently  to  discuss  those  questions  which  are  still  open,  and  which 
admit  of  conflicting  opinions,  or  involve,  perhaps,  a  conflict  of  decision. 

/.  Prior  appi*opriation  of  waters  on  the  public  lands  of  the  United 
States. 

From  the  time  of  the  discovery  of  gold  in  Califomia  the  mining 
interests  became,  and  for  many  years  continued  to  be  in  that  state, 
and  still  are  in  other  Pacific  states  and  territories,  of  paramount  im- 
portance, to  which  agriculture,  manufacturing,  and  all  other  industries 
were  subordinated.  The  lands  containing  the  minerals  belonged 
almost  entirely  to  the  public  domain  of  the  United  States,  Vast 
numbers  of  ^i^i^i^g^S'iits  poured  over  these  mineral  regions,  settled 
down  in  every  direction,  appropriated  parcels  of  the  temtory  to  their 
own  use,  and  were  prospecting  and  mining  in  every  mode  rendered 
possible  by  their  own  resources,  under  no  municipal  law,  and  with  no 
restraint  except  that  of  superior  physical  force.  "  The  world  has  prob- 
ably never  seen  a  similar  spectacle — that  of  extensive  gold  fields  sud- 
denly peopled  by  masses  of  men  from  all  states  and  countries,  re- 
strained by  no  law,  and  not  agreed  as  to  whence  the  laws  ought  to 
emanate  by  which  they  would  consent  to  be  bound." 

In  this  condition  of  affairs,  the  miners  themselves  adopted  certain 
No.  2—1  SI 


82  WEST  COAST  REPORTER. 

"  mining  customs"  to  which  they  yielded  a  voluntary  obedience,  and 
which  were  afterwards  recognized  and  sanctioned  by  the  legislation  of 
the  state  and  of  congress.     Scattered  over  the  territory  at  "  camps," 
"  bars,"  and  "  diggings,"  the  miners  held  meetings  in  each  district  or 
locality,  and  enacted  regulations  by  which  they  agreed  to  be  governed. 
The  rules  once  adopted  were  enforced  with  rigor  upon  all  settlers  in 
the  particular  camp.     The  legislature  of  California,  at  the  session  of 
1851,  gave  to  these  voluntary  regulations  a  legal  and  compulsive  effi- 
cacy by  the  following  brief  but  admirably  comprehensive  statute:  "In 
actions  concerning  mining  claims,  proof  shall  be  admitted  of  the  cus- 
toms, usages,  or  regulations  established  or  in  force  at  the  bar  or  dig- 
gings embracing  said  claims,  and  such  customs,  usages,  or  regulations, 
when  not  in  conflict  with  the  constitution  and  laws  of  this  state,  shall 
govern  the  decision  of  the  action."     These  "  mining  customs"  or  rules 
were  simple,  and  related  to  the  acquisition  of  "  claims"  to  mineral 
lands  and  to  water  for  the  purposes  of  mining,  and  prescribed  the  acts 
necessary  to  constitute  such  an  appropriation  of  a  parcel  of  mineral 
land  or  portion  of  a  stream  as  should  give  the  claimant  a  prior  right 
against  all  others,  the  amount  of  work  which  would  entitle  him  to  a 
continued  possession  and  enjoyment,  what  would  constitute  an  aban- 
donment, and  similar  matters.     In  this  proceeding  we  find  the  origin 
of  the  peculiar  doctrines  concerning  water  rights  as  settled  in  the  Pacific 
communities.     Water  was  an  indispensable  requisite  for  carrying  on 
mining  operations;  a  permanent  right  to  use  certain  amounts  of  water 
was  as  essential  as  the  permanent  right  to  occupy  a  certain  parcel  of 
mineral  land.     The  streams  and  lakes  were  all  on  the  public  domain; 
for  their  advantageous  employment  it  was  often  necessary  to  divert 
water  from  its  natural  bed,  and  to  carry  it  through  artificial  chan- 
nels— "ditches"  or  "flumes" — sometimes  of  great   length   and   con- 
structed at  an  enormous  cost;  there  were  no  riparian  owners  or  occu- 
pants except  the  miners,  and  the  streams  could  be  put  to  no  beneficial 
use  except  for  purposes  of  mining.     From  all  these  circumstances,  and 
from  the  very  necessities  of  the  situation,  it  universally  became  one  of 
the  mining  customs  or  regulations  that  the  right  to  use  a  definite 
quantity  of  water,  and  to  divert  it  if  necessary  from  these  streams  and 
lakes,  could  be  acquired  by  prior  appropriation. 

The  custom  thus  originating  was  soon  approved  by  the  courts,  and 
the  doctrine  became  and  still  is  settled  in  California  and  other  Pacific 
states  and  territories,  in  opposition  to  the  common  law,  that  a  per- 
manent right  of  property  in  the  water  of  streams  or  inland  lakes 
which  wholly  ran  through  or  were  situate  upon  the  public  lands  of 
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the  United  States,  may  be  acquired  for  mining  purposes  by  mere 
prior  appropriation;  that  a  prior  appropriator  may  thus  acquire  the 
right  to  divert,  use,  and  consume  a  quantity  of  water  from  the  natural 
flow  or  condition  of  such  streams  or  lakes,  which  may  be  necessary 
for  the  purposes  of  his  mining  operations;  and  that  he  becomes,  so 
far  as  he  has  thus  made  an  actual  prior  appropriation,  the  owner  of 
the  water  as  against  all  the  world,  except  the  United  States  govem- 
meni  This  doctrine,  applied  at  first  to  the  operations  of  mining,  has 
been  extended  to  all  other  beneficial  purposes  for  which  water  may 
be  essential — to  milling,  manufacturing,  agricultural,  irrigating,  and 
municipal  purposes.* 

The  right  of  property  thus  settled  by  state  courts  availed  against 
all  persons  except  the  United  States  government.  This  limitation 
was  soon  removed.  The  United  States  government  recognized  the 
right  to  water  on  the  public  domain  thus  acquired  by  prior  appropri- 
ation,, as  a  substantial  and  valid  right  which  the  government  was 
bound  to  acknowledge  and  protect;  and  it  repeatedly  approved  and 
adopted  the  doctrine  which  had  sprung  from  the  mining  customs  and 
been  settled  by  the  state  and  tenritorial  decisions.*  This  view  was 
expressly  confirmed  by  a  statute  of  congress  passed  July  26,  1866.' 
"  Whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for 
mining,  agricultural,  manufacturing,  or  other  purposes  have  vested 
and  accrued,  and  the  same  are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  decisions  of  courts,  the  possessors  and  owners 
of  such  vested  rights  shall  be  maintained  and  respected  in  the  same; 
and  the  right  of  way  for  the  construction  of  ditches  and  canals,  for 
the  purposes^  herein  specified,  is  acknowledged  and  confirmed."  This 
statute,  it  is  held  by  the  United  States  supreme  court,  does  not  create 
the  right;  but  it  is  "  rather  a  voluntary  recognition  of  a  pre-existing 


^California, — Parks  Canal  etc.  Co.  v. 
Hoyt.  67  Cat  44;  Hill  v.  Smith,  27  Id. 
4S0;  Wixon  v.  Bear  River  etc.  Co.,  24  Id. 
367;  Pho?nix  W.  Co.  v.  Fletcher,  23  Id. 
4S1;  Kidd  V.  Laird,  \^  Id.  161;  Ortman 
T.  Dixon,  13  Id.  33;  McDonald  v.  Bear 
River  etc  Co.,  Id.  220;  Bear  River  etc. 
Co.  ▼.  N.  Y-  Min.  Co.,  8  Id.  327;  CrandaU 
V.  Woodg,  Id.  136;  HiU  v.  King,  Id.  336; 
Hoffman  v.  Stone,  7  Id.  46;  Kelly  v.  Na- 
toma  W.  Co.,  6  Id.  107;  HiU  v.  Newman, 
5  Id.  445;  Irwin  v.  PhilHps,  Id.  140;  and 
fte  also  BCaeria  v.  3icknell,  7  Id.  261,  262; 
Nevada  etc.  Co.  v.  Kidd,  37  Id.  282,  312; 
Parley  v.  Spring  Valley  W.  Co.,  58  Id. 
142;  Himea  v.  Johnson,  61  Id.  259.  Ne- 
nda,--StaJt   ▼.    Brown,   16   Key.   317; 


Barnes  v.  Sabron,  10  Id.  217;  Ophir  Silver 
M.  Co.  V.  Carpenter,  4  Id.  634;  Lobdell  v. 
Simpson,  2  Id.  274.  Colorado, — Schilling 
V.  Rominger,  4  Col,  100.  Utah, — Crane 
V.  Winsor,  2  Utah,  248.  Montana,— At- 
chison  v,  Peterson,  1  Mont.  561.  For  Pur- 
poses of  Irrigation  ^  etc. — Barnes  v.  Sabron, 
10  Nev.  217;  Lobdell  v.  Simpson,  2  Id. 
274.  0/  Manvfacturing  or  Milling. — Mc- 
Donald V.  Bear  River  etc.  Co.,  13  Cal.  220; 
Ortman  v.  Dixon,  Id.  33;  and  see  note  in 
43  Am.  Dec.  279,  280. 

»Broder  v.  Natoma  W.  Co.,  101  U.  S. 
(11    Otto),   274;   Basey  v.  Gallagher,   20 
Wall.  670;  Atchison  v.  Peterson,  Id,  507. 
*U.  S.  R.  S.,  sec.  2339. 
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right  of  possession,  constituting  a  valid  claim  to  its  continued  us6, 
than  the  establishment  of  a  new  one."* 

It  will  aid  in  the  subsequent  examination  of  the  open  questions,  to 
fix  the  exact  extent  and  limits  of  the  doctrine  thus  formulated,  and  to 
ascertain  the  groimds  upon  which  it  was  rested  by  the  courts.  A  very 
few  of  the  earliest  cases  enter  into  no  discussion,  and  seem  to  speak 
as  though  the  rule  were  universal,  applicable  to  all  waters  under  all 
circumstances.*  But  most  of  these  early  decisions  state  the  reasons 
.for  the  doctrine  in  the  most  express  manner,  and  thus  indicate  its 
grounds,  extent,  and  limits.  One  or  two  illustrations  will  suffice.  In 
Hoffman  v.  Stone,"  Murray,  C.  J.,  said:  "The  former  decisions  of  this 
court,  in  cases  involving  the  right  of  parties  to  appropriate  waters  for 
mining  and  other  purposes,  have  been  based  upon  the  wants  of  tlie 
community  and  the  peculiar  condition  of  things  in  this  state  (for 
which  there  is  no  precedent),  rather  than  any  absolute  rule  of  law 
governing  such  cases.  The  absence  of  legislation  on  this  subject,  has 
devolved  on  the  courts  the  necessity  of  framing  rules  for  the  protec- 
tion of  this  great  interest,  and  in  determining  these  questions  we  have 
conformed,  as  nearly  as  possible,  to  the  analogies  of  the  common  law. 
The  fact  early  manifested  itself,  that  the  mines  could  not  be  success- 
fully worked  without  a  proprietorship  in  waters,  and  it  was  recognized 
and  maintained.  To  protect  those  who,  by  their  energy,  industry,  and 
capital,  had  constructed  canals  and  races  carrying  water  for  miles  into 
parts  of  the  country  which  must  have  otherwise  remained  unfruitful 
and  undeveloped,  it  was  held  that  the  first  appropriator  acquired  a 
special  property  in  the  waters  thus  appropriated,  and  as  a  necessary 
consequence  of  such  property,  might  invoke  all  legal  remedies  for  its 
enjoyment  or  defense.  A  party  appropriating  water  has  the  sole  and 
exclusive  right  to  use  the  same  for  the  purposes  for  which  it  was  ap- 
propriated, and  so  long  as  he  is  not  obstructed  in  the  use  thereof,  he 
has  no  ground  of  action." 

It  should  be  observed  that  the  waters  referred  to  in  this  opinion 
were  all  upon  public  lands.  In  the  case  of  the  Bear  River  Mining  Co. 
V.  The  New  York  Mining  Co.'  the  reasons  for  the  doctrine  were  stated 
by  Mr.  Justice  Burnett  more  fully :  "  It  may  be  said  with  truth  that 
the  judiciary  of  this  state  has  had  thrown  upon  it  responsibilities  not 
incurred  by  the  courts  of  any  other  state  in  the  Union,  We  have  had 
a  large  class  of  cases  unknown  in  the  jurisprudence  of  our  sister  states. 

*  Broder  v.  Natoma  W.  Co.,  11  Otto,  274.         «  7  Cal.  46,  48  (1857). 
*Scc,  for  example.  *HiU  v.  Newman,  5         '8CaL  327,  332  (1857). 
Cal.  445;  KeUy  v.  Natoma  W.  Co.,  6  Id.  107. 
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The  mining  interest  of  the  state  has  grown  up  under  the  force  of  new 
and  extraordinary  circumstances,  ajid  in  the  absence  of  any  specific 
and  certain  legislation  to  guide  us.  Left  without  any  direct  precedent, 
as  well  as  without  specific  legislation,  we  have  been  compelled  to  apply 
to  this  anomalous  state  of  things  the  analogies  of  the  common  law  and 
the  more  expanded  principles  of  equitable  justice.  There  being  no 
known  system  existing  at  the  beginning,  parties  were  left  without  any 
certain  guide,  and  for  that  reason  have  placed  themselves  in  such  con- 
flictmg  positions  that  it  is  impossible  to  render  any  decision  which 
will  not  produce  great  injury,  not  only  to  the  parties  immediately 
connected  with  the  suit,  but  to  large  bodies  of  men,  who,  though  not 
formal  parties  to  the  record,  must  be  deeply  aflfected  by  the  decision. 
No  class  of  cases  can  arise  more  difficult  of  a  just  solution,  or  more 
distressing  in  practical  result.  The  business  of  gold  mining  was  not 
only  new  to  our  people,  and  the  cases  arising  from  it  new  to  our  courts, 
and  without  judicial  or  legislative  precedent,  either  in  our  own  country 
or  in  that  from  which  we  have  borrowed  our  jurisprudence,  but  there 
are  intrinsic  difficulties  in  the  subject  itself  which  it  is  almost  impos- 
sible to  settle  satisfactorily,  even  by  the  application  to  them  of  the 
abstract  principles  of  justice.  Yet  we  are  compelled  to  decide  these 
cases,  because  they  must  be  settled  in  some  way,  whether  we  can  say, 
after  it  is  done,  that  we  have  given  a  just  decision  or  not. 

"  The  uses  of  water  for  domestic  purposes,  and  for  the  watering  of 
stock,  are  preferred  uses,  because  essential  to  sustain  life.  Other  uses 
must  be  subordinate  to  these.  In  such  cases  the  element  is  entirely 
consumed.  Next  to  these  may  properly  be  placed  the  use  of  water  for 
irrigation  in  dry  and  arid  countries.  In  such  cases  the  element  is  al- 
most entirely  consumed.  Under  a  proper  system  of  irrigation,  only 
so  much  water  is  taken  from  the  stream  as  may  be  needed,  and  the 
whole  is  absorbed  or  evaporated.  Entire  absorption  is  the  contem- 
plated result  of  irrigation.  Where  properly  used  as  a  motive  power 
for  propelling  machinery,  the  element  is  not  injured,  because  the  slight 
evaporation  occasioned  by  the  use  is  unavoidable,  and  is  not  esteemed 
by  the  law  a  substantial  injury.  Considering  the  different  uses  to 
which  water  is  applied  in  countries  governed  by  the  common  law,  it 
is  not  so  difficult  to  understand  the  principles  which  regulate  the  rela- 
tive rights  of  the  different  riparian  proprietors.  As  to  the  preferred 
nses,  each  proprietor  had  the  right  to  consume  what  was  necessary, 
and  after  doing  this  he  was  bound  to  let  the  remaining  portion  fiow, 
without  material  interruption  or  deterioration,  in  the  natural  channel 
of  the  stream  to  others  below  hiuL    If  the  volume  of  water  was  not 
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sufficient  for  all^  then  those  highest  up  the  stream  were  supplied  in 
preference  to  those  below.  [The  correctness  of  the  proposition  con- 
tained in  this  sentence,  as  a  common-law  rule,  may  be  questioned] 
So  far  as  the  preferred  uses  were  concerned,  no  one  was  allowed  to 
deteriorate  the  quality  of  the  water.  And  for  the  purposes  of  a 
motive  power,  there  was  no  use  of  the  element  which  could  impair  its 
quality.  But  in  our  mineral  region  we  have  a  novel  use  of  water, 
that  can  not  be  classed  with  the  preferred  uses,  but  still  a  use  which 
deteriorates  the  quality  of  the  element  itself,  when  wanted  a  second 
time  for  the  same  purposes.  In  cases  heretofore  known,  either  the 
element  was  entirely  consumed,  or  else  its  use  did  nofr  impair  its 
quality  when  wanted  again  for  the  same  purpose. 

"  This  fact  constitutes  the  great  difficulty  in  this  and  other  like  cases. 
If  the  use  of  water  for  mining  purposes  did  not  deteriorate  the  quaUty 
of  the  element  itself,  then  the  only  injury  that  could  be  complained  of 
would  be  the  diminution  in  the  quantity,  and  the  interruption  in  the 
flow.  In  repeated  decisions  of  this  court,  it  has  been  uniformly  held 
that  the  miners  were  in  the  possession  of  the  mineral  lands  under  a 
license  from  both  the  state  and  the  federal  governments.  This  being 
conceded,  the  superior  proprietor  must  have  had  some  leading  object 
in  view  when  granting  this  license;  and  that  object  must  have  been 
the  working  of  these  mineral  lands  to  the  best  advantage.  The  intention 
was  to  distribute  the  bounty  of  the  government  among  the  greatest 
number  of  persons,  so  as  most  Rapidly  to  develop  the  hidden  resources 
of  this  region;  while  at  the  same  time  the  prior  substantial  rights  of 
individuals  should  be  preserved.  In  the  working  of  these  mines 
water  is  an  essential  element;  therefore  that  system  which  will  make 
the  most  of  its  use,  without  violating  the  rights  of  individuals,  will  be 
most  in  harmony  with  the  end  contemplated  by  the  superior  proprietor." 

The  conclusion  was  reached  in  this  and  other  cases,  that  the  right 
of  the  first  appropriator  of  water  from  a  stream  on  the  public  do- 
main is  equally  protected,  so  far  as  the  quantity  is  concerned,  from 
damage  occasioned  by  subsequent  locators  above  him,  as  well  as  below 
him.  But  as  to  the  deterioration  in  the  quality  alone  of  the  water, 
by  reason  of  its  being  used  by  others  for  mining  purposes  before  it 
reaches  the  ditch  of  the  prior  appropriator,  this  must  be  deemed  dam- 
num  absque  injuria.  Any  other  rule,  it  was  said,  would  involve  an 
absolute  prohibition  of  the  use  of  all  the  water  of  a  stream  above  any 
prior  appropriator,  in  order  to  preserve  the  quality  of  a  small  portion 
taken  by  him  from  the  stream.  J.  N,  P. 

(to  be  OONTOinBD.) 
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Association,  Mbmbebs  of,  and  Interest  therein.— Where  W.,  bv  deed,  conveyed 
ceitain  real  estate  to  **  an  association  of  persons/'  without  naming  all  of  the  persons  who 
composed  that  apsociation  at  the  date  of  the  deed,  the  court  will,  upon  issues  raised 
thereon,  inquire  into  and  determine  who  composed  the  association  at  the  time  of  the 
conveyance  to  it»  and  the  interest  which  each  member  of  the  association  took  in  the 
property  conveyed  to  the  association. 

Presumptions  Abisino  fbom  a  Deed  mat  be  Ovebcome  by  evidence,  clear  and  con- 
Tiacing,  contradicting  such  presumptions. 

Pabties,  Conduct  and  Action  of. — The  contefaiporaneOus  and  subsequent  action  of 
parties  in  disposing  of  property  in  which  they  are  jointly  interested,  may  be  considered 
«s  illustrating  and  evincing  their  nnderstandins  o(  their  rights  and  interests  in  that 
property  at  the  time  such  interests  were  acquired  therein. 

iiACHCs— Statute  of  Limitations. — ^The  defense  of  laches,  neglect,  or  acquiescence  is 
peculiar  to  equity  courts  and  will  be  enforced  in  proper  cases.  No  formal  plea  of  the 
itatute  of  limitations  is  necessary  to  raise  this  defense  in  a  court  of  equity.  It  may 
irise  upon  the  bill  as  presented  to  the  court,  or  upon  the  case  as  made  by  the  com« 
plainant. 

Diuoence  in  Prosecuting  Demand— Characteb  of  Pbopertt  Involved. — Whero 
property  is  of  a  speculative,  fluctuating  value,  parties  are  held  to  a  stricter  diligence  in 
the  assertion  of  alleged  rights  therein  than  where  the  property  involved  is  of  a  value 
fixed,  permanent,  and  little  changeable. 

Before  Sawyer,  circuit  judge,  and  Sabin,  district  judge.  The  opinion 
states  the  facts. 

W.  E,  F.  Deal  and  J.  F,  LewiSj  for  the  comphdnant. 

R,  S.  Mesick^  for  the  defendant. 

Sabin,  J.  The  complainant  in  this  suit  alleges  that  he  is  the  owner  of 
thirteen  feet  and  one  and  one  half  inches  of  mining  ground,  undivided, 
described  in  his  bill,  situated  on  the  Comstock  lode,  in  Virginia  City, 
Storey  County,  Nevada*  the  same  being  a  portion  of  that  certain  mining 
ground  and  claim  known  as  and  called  the  California  claim.  That  he  has 
been  such  owner  thereof  since  December  22, 1859.  That  defendant  owns  the 
remainder  of  said  mining  claim,  or  ground,  and  holds  the  same,  as  tenant 
in  common,  with  complainant.  That  defendant  has  removed  from  said 
mining  ground  ores  to  the  value  of  thirty  million  dollars,  and  upwards, 
which  it  has  converted  to  its  own  use.  Complainant  prays  to  be  adjudged 
to  be  the  owner  of  said  thirteen  feet  and  one  and  one  half  inches  of  said 
mining  ground  or  claim,  for  partition  thereof,  for  an  accounting,  and  for 
general  relief. 

The  answer  denies  all  right,  title,  or  interest  of  complainant  in  and  to 
said  ground,  or  any  part  tibereof .  It  is  full  and  responsive  to  the  bill, 
and  contains  substantive  averments,  by  way  of  defense,  which  need 
not  be  here  recited.  The  answer  admits  that  defendant  has  removed 
ores  from  said  mining  claim,  of  the  value  of  twenty  million  dollars, 
which  admission  is  accepted  by  complainant,  and  no  evidence  was  taken 
Uiereon. 

It  also  admits  that  complainant  has  received  no  part  of  the  proceeds 
of  said  ores,  and  denies  all  right  in  him  thereto. 

It  is  admitted,  and  so  stipulated^  that  whatever  interest  or  estate  com- 
plainant ever  had  or  now  has  in  said  mining  ground  was  acquired  by 
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him  through  and  by  virtue  of  a  certain  deed  executed  by  James  Walsh, 
dated  December  22,  1859,  submitted  in  evidence  as  complainant's  exhibit 
number  four. 

This  deed,  so  far  as  material  to  this  case,  reads  as  follows:  *'  For  and 
in  consideration  of  six  thousand  dollars  paid  to  me  by  an  association  of 
persons  now  owning  and  running  a  water-mill  for  the  purpose  of  crush- 
ing quartz  on  Carson  river,  about  one  and  a  half  miles  above  China  Town, 
on  said  river,  in  the  territory  of  Utah,  and  county  of  Carson,  said  asso- 
ciation originally  consisting  of  Joseph  Woodworth,  Mr.  Hastings,  Mr. 
Pratt,  Mr.  Wilson,  and  myself,  I  have  this  day  sold  and  quitclaimed  to 
said  association  my  one  fourth,  undivided,  of,''  etc.  (describing  the  prop- 
erty). 

This  deed  was  duly  executed  and  recorded  December  22,  1859.  Both 
parties  to  this  suit  derive  title  to  the  ground  in  controversy  through 
this  deed.  The  defendant,  in  its  answer,  avers  that  one  William  Stuart 
was  a  member  of  that  association  on  the  date  of  said  deed,  and  that  he 
took  an  interest  in  the  property  conveyed  of  one  twentieth  of  all  the 
ground  so  conveyed  to  the  association;  and  it  further  avers  that  complain- 
ant's interest  in  said  ground  was  never  one  fifth  thereof,  but  only  one 
twentieth  thereof.  And  upon  these  averments  of  the  answer  arise  the 
real  issues  decisive  of  this  case. 

It  is  necessary  for  us,  then,  to  determine  these  two  questions  of  fact, 
upon  the  evidence  submitted: 

1.  Who  composed  that  association  on  the  twenty-second  of  December, 
1859? 

2.  What  interest  or  estate  did  each  member  thereof  respectively  take  in 
the  property  conveyed  by  this  deed  ? 

It  is  conceded  by  both  parties  that  Walsh  and  the  four  persons  named 
in  the  deed  were  members  of  the  association  at  the  date  of  the  deed  and 
took  under  it.  It  will  be  observed  that  the  deed  runs,  not  to  the  persons 
named,  but  to  *'  said  association."  A  presumption  might  arise  that  the 
persons  named  as  the  original  members  of  the  association  were  the  only 
members  thereof  at  the  date  of  said  deed,  though  the  peculiar  phraseology 
of  the  deed  would  suggest  the  contrary. 

But  when  an  issue  of  fact  is  raised  on  this  very  point,  the  presumption 
would  yield  to  the  truth  and  fact,  as  established  by  the  evidence.  The 
evidence  on  this  issue  ought  to  be  clear,  strong,  and  convincing. 

Complainant's  case,  as  made,  rests  almost  wholly  upon  his  own  deposi- 
tion. That  of  the  defendant  has  a  wider  range.  It  is  supported  by  the 
depositions  of  James  Walsh,  the  grantor  in  said  deed,  C.  H.  Fish,  and 
various  deeds  vesting  the  title  to  this  mining  ground  in  defendant. 

We  do  not  deem  an  extended  review  of  the  evidence  necessary  in  this 
opinion,  as  it  is  all  of  record.  Walsh,  in  his  deposition,  tells  us  very 
clearly  and  plainly  when,  where,  and  how  this  association  was  formed; 
who  composed  it,  and  the  interest  which  was  allotted  to  and  taken  by  each 
member  thereof  under  his  deed,  in  the  property  conveyed.  He  tells  us 
distinctly  that  it  was  composed  of  Woodworth,  Wilson,  Hastings,  Pratt, 
Stuart,  and  himself;  that  he  wrote  the  deed,  but  can  not  tell  how  it  hap- 
pened that  Stuart's  name  was  omitted  therefrom,  as  a  member  of  the 
association,  but  that  he  was  such,  and  took  his  allotted  interest  under  his 
deed.  Strongly  corroborative  of  this  statement  is  the  fact  that,  within 
six  months  from  the  date  of  that  deed,  Walsh  pays  Stuart  three  thousand 
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five  hundred  dollars  for  the  very  interest  which  Stuart  acquired  in  this 
property,  by  this  deed  of  Walsh  to  this  association* 

The  deeds  submitted  in  evidence  by  defendant,  conveying*  the  various 
alleged  interests  of  all  of  these  parties  in  this  ground,  strengthen  and  con- 
firm the  deposition  of  Walsh  in  all  material  points.  Walsh  was  virtually 
the  "  head  and  front."  of  this  association.  He  owned  this  property,  had 
purchased  it  from  Comstock,  in  the  month  of  August,  1859. 

It  is  manifest,  from  all  of  the  evidence,  that  he  and  Woodworth  were 
the  managers  and  the  controlling  spirits-  of  the  association.  If  Walsh 
did  not  know  who  composed  this  association  on  the  twenty-second  of 
December,  1859,  we  have  no  knowledgp  from  the  evidence,  aside  from 
the  deed's,  who  did  compose  it  on  that  date.  Pratt  is  wholly  silent  on 
this  point,  as  we  shall  hereafter  see.  The  deposition  of  Walsn  is  in  har- 
mouy  with  his  action  subsequent  to  his  conveyance  to  this  association;  iu 
harmony  with  the  action  of  every  member  of  the  association  in  disposing 
of  his  interest  in  this  property;  in  harmony  with  the  declarations  made 
hj  Woodworth  in  March,  1860,  and  in  1865,  to  Pratt,  as  to  the  extent  of 
Pratt's  interest  in  this  property;  and  it  is  in  harmony  with  all  of  the 
deeds  made  by  all  of  these  parties,  submitted  in  evidence,  conveying  their 
interests  in  this  property.  These  deeds  were  executed  in  1860,  when  all, 
or  nearly  all,  of  these  men  were  on  the  ground — ^when  this  matter  was 
fresh  and  clear  in  their  minds.  They  were  not  executed  with  a  view  of 
serving  as  evidence  in  this  case,  but  they  were  intended  to  be,  and  doubt- 
less were,  absolute  verities  at  the  time  they  were  executed,  and  they  are- 
the  perpetual  record  of  how  all  of  these  six  persons  then  understood  this 
whole  matter,  both  as  to  who  composed  the  association  and  the  respective 
interest  of  each  in  this  property.  And  we  are  compelled,  in  view  of  all 
of  the  evidence,  to  give  this  deposition  of  Walsh  full  credence  on  all 
maten'al  points. 

We  can  not  say  this  of  the  deposition  of  Pratt.  He  confessedly  knew 
hat  httle  of  the  association  or  of  its  affairs  at  any  time,  and  the  lapse  of 
more  than  twenty  years,  when  he  gave  his  deposition,  had  not  strength- 
ened or  brightened  a  knowledge  originally  limited,  uncertain,  and  vague. 
It  is  remarkable  that  in  his  deposition,  covering  sixty-fo^r  pages,  he 
nowhere  tells  us  who  did  compose  this  association.  He  testifies  that  he 
did  not  know  whether  it  was  formed  by  any  written  articles  of  associa- 
tion or  otherwise;  whether  or  not  it  had  or  kept  any  records;  who  were 
its  officers;  what  funds  it  had  or  what  became  of  them;  how  much  he  or 
any  member  contributed  to  it;  or  what  became  of  its  property  after  he 
left  Gold  Hill,  Nevada,  in  April,  1860. 

He  says  they  shipped  and  worked  about  one  hundred  tons  of  ore, 
vorth  about  two  hundred  and  fifty  dollars  per  ton.  His  counsel,  in  his 
&rgament,  states  that  this  ore  ought  to  have  netted  the  association  at 
least  seventeen  thousand  five  hundred  dollars,  yet  Pratt  does  not  know 
what  was  done  with  this  large  sum  of  money — seems  never  to  have  in- 
quired about  it,  though  entitled,  as  he  claimed,  to  one  fifth  of  it.  We 
can  not  but  think  that  he  stated  both  the  source  and  extent  of  his  knowl- 
edge of  this  matter,  when,  in  reply  to  a  question  as  to  who  was  present 
▼hen  the  association  was  formed,  he  says:  ''I  don't  know  where  they 
met,  and  I  don't  know  who  were  present.  All  I  know,  Joe  Woodworth 
told  me  we  had  formed  a  company  of  five.  I  was  down  at  Carson  river 
yihea  he  told  me." 
It  may  serve  no  useful  end  to  review  his  evidence  at  length.    Walsh 
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contradicts  Pratt  on  many — nearly  every  material  point,  and  we  can  not 
but  think  that  Walsh  was  much  the  best  informed  in  regard  to  this 
association,  and  all  of  its  affairs,  at  the  dates  of  which  he  speaks,  and 
that  his  testimony  is  far  the  most  credible.  Walsh  has  no  interest  in 
this  suit,  and  his  deposition  is  consistent  throughout:  See  deposition  of 
Walsh,  pp.  6-8,  20^23. 

On  the  other  hand,  Pratt's  testimony  is  very,  unsatisfactory  and  some- 
times confused  and  contradictory:  See  deposition  of  Pratt,  pp.  17-34. 

In  order  fully  to  understand  die  strength  or  weakness  of  these  deposi- 
tions they  must  be  carefully  studied,  compared  the  one  with  the  other, 
and  both  with  the  documentary  evidence  in  the  case,  and  the  subsequent 
conduct  of  all  of  the  parties  composing  the  association,  not  omitting 
that  of  complainant  himself.  And  it  is  permissible  for  the  court  to  take 
into  consideration  the  contemporaneous  and  subsequent  action  of  these 
various  parties,  in  reference  to  this  property,  as  evincing  their  construc- 
tion and  understanding  of  their  respective  rights  and  interests  under  this 
deed  executed  by  Walsh  to  this  association:  Mulford  v.  Le  Franc,  26 
Cal.  88;  Steinbach  v.  Stewart,  11  WaU.  576;  Ham  v.  City  of  San  Fran- 
cisco,  9  Saw. . 

After  careful  examination  of  all  of  the  evidence,  we  are  convinced,  and 
so  find  and  hold,  that  on  the  twenty-second  of  December,  1859,  the  asso- 
ciation to  which  Walsh  conveyed  this  property,  by  his  deed  of  that  date, 
was  composed  of  Joseph  Wood  worth,  James  Walsh,  J.  W.  Hastings, 
Metcalf  Pratt,  complainant,  George  Wilson,  and  William  Stuart,  and 
that  they  each  took  an  interest  in  l£e  proper^  conveyed. 

We  pass  to  the  second  question,  What  interest  did  each  take  in  this 
property  ? 

The  presumption  arising  from  the  deed,  unexplained,  would  be  that 
they  took  in  equal  shares  or  proportions.  This,  however,  is  but  a  pre- 
sumption, and  may  be  overcome  by  evidence  not  necessarily  inconsistent 
with  the  deed,  in  the  same  manner  that  a  deed,  absolute  on  its  face,  may 
be  shown  to  be  only  a  mortgage,  or  that  a  legal  title  may  be  shown  to  be 
held  by  the  grantee,  in  trust,  or  that  property,  apparently  community 
property,  may  be  shown  to  be  the  individual  property  of  either  spouse. 
In  either  case,  the  extent  of  the  interest  or  estate  may  be  inquired  into 
and  determined. 

Much  that  we  have  said,  in  our  review  of  the  evidence,  as  to  who  com- 
posed this  association,  applies  as  to  the  interest  which  each  member 
thereof  took  in  this  property.  Walsh  tells  us,  in  his  deposition,  that 
when  he  and  Woodworth  decided  what  property  they  would  give  these 
men  an  interest  in,  they  allotted  to  each  his  share  or  interest  in  the  prop- 
erty. That  Woodworth  and  himself  reserved  each  a  three-eighths  inter- 
est. Hastings  was  given  a  one-tenth  interest,  and  Pratt,  Stuart,  and 
Wilson,  a  one-twentieth  each.  And  that  Woodworth  informed  the  men 
of  their  respective  interests,  and  had  the  deed  recorded.  Now  the  deeds 
in  evidence  show  that  this  was  true,  and  that  each  member  of  that  asso- 
ciation then  so  understood  the  matter,  and  each  one  thereafter  conveyed 
just  his  allotted  share,  or  interest,  and  never  claimed  any  other  than  liis 
allotted  interest  in  this  property,  except  complainant. 

Is  it  possible  that  all  of  these  five  men  were  mistaken  as  t*)  their 
interests,  not  one  of  them  correct,  when  they  were  all  at  work  together, 
knew  the  property,  and  were  on  the  ground,  and  that  Pratt,  who  con- 
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fessedlj  knew  bat  little  of  the  association  or  of  its  affiurs,  is  alone 
correct?  ^ 

These  deeds,  executed  in  1860,  seem  much  more  convincing  than  the 
confused  statement  of  an  interested  witness  made  long  subseqfuent 
thereto.     Walsh  conveyed  this  property  to  this  association  December  22, 

1859.  On  March  23, 1860,  Pratt,  complainant,  conveyed  to  Wood  worth 
one  twentieth  of  this  property,  his  allotted  interest.  July  23, 1860, 
Hastings  conveys  to  Woodworth  one  tenth  of  this  property,  his  allotted 
interest.  August  16,  1860,  George  Wilson  conveys  to  King  and  Othel 
his  one  twentieth  interest  in  this  property. 

There  was  a  mistake  evidently  in  the  first  deed  executed  bv  Wilson, 
and  another  deed  was  executed  by  Wilson  and  wife,  August  27, 1860,  to 
King  and  Othel,  corrective  of  the  first  deed. 

September  15,  1860,  Stuart  conveys  to  Walsh  his  one  twentieth  of 
this  proper^.     Walsh,  by  two  deeds  to  Sparrow,  of  date  September  9, 

1860,  and  October  9,  1860,  and  by  one  deed  to  Barron,  conveys  his 
original  three  eighths  interest  in  this  property  and  the  twentieth  interest 
purchased  from  Stuart. 

In  the  deed  of  Walsh  to  Sparrow  of  September  9, 1860,  after  mention- 
ing thid  association,  is  this  recital:  *'  My  interest  in  the  property  of  said 
association  being  originally  three  eighths  of  the  whole." 

Woodworth  joins  with  others  in  conveying  all  of  their  interests  in  this 
ground  to  the  grantors  of  defendant,  and  hence  no  particular  description 
appears  in  this  deed  of  the  specific  interest  conveyed  by  Woodworth. 

These  deeds  confirm  the  deposition  of  Fish  as  to  the  sources  whence 
defendant  derived  title  to  this  property,  and  the  interest  conveyed  by 
each  member  of  that  association.  It  is  more  than  probable  that,  could 
we  have  the  testimony  of  Woodworth  on  this  point,  it  would  confirm 
the  testimony  of  Walsh  and  these  deeds.  Pratt  testifies  repeatedly  that 
Woodworth  told  him  that  he,  Pratt,  owned  only  a  twentieth  interest 
in  this  property.  He  told  him  this  when  he  purchased  his  interest  in 
1860,  and  repeated  it  in  1865.  There  is  no  support  for  the  suggestion 
that  this  association  was  a  purchaser  of  this  property  for  value. 

The  interest  conveyed  to  each  was  evidently  a  gratuity,  and  was  so 
understood  by  them  all,  as  is  shown  from  the  fact  tiiat  each  disposed  of 
his  allotted  interest,  and  never  claimed  any  other  or  greater  interest 
therein,  excepting  complainant. 

Pratt  testifies  mat  he  contributed  his  labor  and  expenses  to  the  asso« 
ciation.  Walsh  testifies  that  he  understood  that  all  of  the  men  were 
paid;  and  thinks  they  were,  and  it  is  undisputed  that  Walsh  sent  two  hun- 
dred dollars  to  Woodworth,  by  Pratt,  with  which  to  pay  Pratt  for  his 
labor  just  before  he  left,  in  November,  1859,  to  return  to  his  home  at 
Grass  Valley,  California.  We  think  the  evidence  settles  as  clearly  what 
the  interest  of  each  of  these  personswas  in  this  property  as  it  does  the 
fact  who  composed  the  association.  And  from  it  we  find  and  hold  that 
Woodworth  and  Walsh  each  took  and  held,  under  this  deed  to  the  asso- 
ciation, a  three-eighths  interest  in  the  property  conveyed;  that  Hastings 
took  and  held  a  one-tenth  interest  therein;  that  Wilson  Pratt,  complain- 
ant, and  Stuart  each  took  and  held  a  one-twentieth  interest  therein,  and 
no  more. 

It  is  conceded  that  Pratt  conveyed  to  Woodworth  one  twentieth  of  this 
mining  ground,  by  his  deed  of  March  23, 1860.    It  follows,  therefore^ 
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from  our  decision  on  the  last  question,  that  he  then  conveyed  away  oil 
of  the  interest  or  estate  which  he  ever  had  in  this  association  property. 

And  we  can  not  resist  the  belief  that  he  well  knew  at.  the  time  of  the 
sale  of  his  interest,  that  he  was  parting  with  his  entire  interest  in  the 

Eroperty.  Woodworth  assured  him  then  that  he  was  so  doing;  and  he 
ad  a  right  to  believe  Woodworth,  for  he  tells  us  virtually  t^t  Wood- 
worth  luid  told  him  all  he  ever  knew  of  the  association.  If,  however, 
there  could  be  any  doubt  on  this  point,  the  conduct  of  Pratt,  for  more 
than  twenty-one  years  after  this  conveyance,  in  reference  to  this  propertv, 
would  seem  to  place  that  doubt  at  rest.  In  August,  1860,  he  was  at  Gold 
Hill,  and  received  from  Woodworth  five  hundred  dollars,  the  balance  due 
on  the  purchase  money  of  his  interest  in  this  property.  He  goes  away; 
abandons  this  and  all  other  interests  which  he  then  had  at  Gold  HiU; 
keeps  watch  of  this  property;  knows  its  great  value;  talks  about  it;  knows 
that  defendant  is  in  possession  of  it,  and  working  it;  and  yet,  for  fifteen 
years,  he  never  even  demands  his  interest  in  it.  At  the  end  of  that  time 
he  makes  demand,  is  denied,  and  again  goes  away  and  is  silent  for  more 
than  six  years  longer  before  attempting  to  assert  his  alleged  rights.  This 
is  not  the  usual  conduct  of  men  where  great  interests  are  at  stake,  who 
are  strong  in  the  belief  of  their  rights,  and  diligent  in  the  assertion  of 
them.  His  conduct,  during  all  of  this  time,  was  just  such  as  we  might 
expect  of  a  man  who  knew  that  he  had  parted  with  his  entire  interest  in 
the  property,  and  regretted  that  he  had  done  so. 

Another  matter  of  defense  is  urged  upon  our  attention,  to  wit,  the 
staleness  of  plaintiff's  claim.  And  we  consider  it,  since  if  we  are  wholly 
wrong  in  our  determination  of  the  questions  of  fact  involved  in  this  case, 
we  still  think  that,  in  view  of  complainant's  laches,  neglect,  acquiescence, 
and  delay  in  the  assertion  of  his  alleged  rights,  he  has  no  standing  in  a 
court  of  equity  to  demand  the  relief  sought,  or  any  relief. 

Upon  this  point,  complainant's  counsel  insist,  ''that  the  statute  of 
limitations  of  Nevada  must  control  the  court  in  the  determination  of  this 
question."  We  do  not  view  the  subject  in  this  light;  but  if  counBeVs 
position  be  true,  it  seems  to  us  that  it  is  absolutely  fatal  to  complainant's 
standing.  The  statute  of  limitations  has  little  if  anything  to  do  with 
this  defense — that  of  complainant's  laches — unless  by  way  of  analogy. 
This  defense  arises  independently  of  the  statute,  and  may  arise  either 
upon  the  bill  of  complaint  as  presented  to  the  court,  or  upon  the  whole 
case  as  disclosed  by  the  evidence. 

We  will,  for  a  moment,  consider  the  statute  of  limitations  of  Nevada. 
By  this  statute,  the  limitation  for  the  recovery  of  a  mining  claim,  or  the 
possession  thereof,  is  fixed  at  two  years;  that  of  other  realty  at  five  years. 
The  statute  also  declares  what  shall  be  considered  adverse  possession  of 
a  mining  claim.  We  presume  it  will  hardly  be  contended,  under  this 
statute  at  least,  but  that  defendant  and  its  grantors  have  been  in  the 
adverse  possession  of  this  ground  since  1860,  when  it  acquired  title 
thereto  and  went  into  possession  thereof:  See  Abemathie  v.  Con.  Ya. 
M.  Co.,  16  Nev.  260,  and  cases  there  cited.  But  if  this  be  denied,  it 
certainly  must  be  conceded  that  defendant  lias  been  in  adverse  possession 
of  this  ground  since  April,  1875,  the  time  when  Pratt  made  his  demand, 
whatever  that  demand  was,  and  was  denied  any  interest  in  this  property. 
The  bill  of  complaint  virtually  alleges  an  ouster  of  complainant,  but  does 
not  fix  the  date  thereof;  but  this  is  supplied  by  the  evidence.  The  answer 
virtually  avers  the  same  thing.    The  bill  alleges  a  demand  by  complain- 
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ant  upon  defendant  for  his  interest  and  estate  in  this  property,  and  for 
an  accounting;  that  defendant  has  refused  the  same,  and  denies  **that 
plaintiff  has,  holds,  owns,  or  is  entitled  to  any  interest  whatever  in  or 
to  said  premises,  or  any  part  thereof."  This  denial  by  defendant,  of  all 
participation  by  complainant  in  ther  rents  and  issues  of  the  property, 
coupled  with  a  denial  of  all  rigfht  or  interest  of  complainant  in  the  prop- 
erty itself,  is,  as  between  co-tenants,  equivalent  to  actual  ouster;  and  such 
ouster  would  he  found  from  the  date  of  such  denial:  Freeman,  Cot.  & 
Part.  sees.  235,  242;  16  Nev.  260,  supra. 

This  denial  is  fixed  by  the  evidence,  as  early,  at  least,  as  April,  1875 — 
even  if  it  is  not  fixed  as  early  as  March  23,  1860 — when  Pratt's  further 
interest  in  the  property  was  denied  by  Woodworth,  and  all  possession 
thereof  by  Pratt  ceased. 

If,  then,  this  court  is  controlled,  in  the  matter  of  this  defense,  by  this 
statute,  what  possible  standing  has  plaintiff  in  court  ?  In  limiting  the 
recovery  of  mining  claims  to  two  years,  and  extending  it  to  five  years  as 
to  other  realty,  the  state  has  declared  its  fixed  policy— has  said  that  it 
would  not  tolerate  unreasonable  delay,  and  it  charges  upon  all  persons, 
at  their  peril,  that  they  be  diligent  in  the  prosecution  of  all  mining  rights 
and  interests.  There  is  wisdom  in  this  policy  and  law  of  the  state,  and 
we  see  no  reason  why  it  should  not  be  enforced  in  this  or  any  proper  case. 

In  the  case  before  the  court,  the  bar  of  the  statute  is  not  invoked  by 
formal  plea.  Defendant,  being  a  foreign  corporation,  could  not,  under 
the  rulings  of  the  supreme  court  of  Nevada,  plead  the  statute  in  this 
action,  had  it  desired  to  do  so.     This,  however,  is  of  slight  significance. 

As  we  have  observed,  this  defense  arises  independently  of  the  statute 
of  limitations.  The  doctrine  of  laches,  in  equity  courts,  is  much  older 
than  any  statute  of  limitations.  The  jurisdiction  of  equity  courts  was 
established  by  act  of  parliament  in  1849,  though  these  courts  had  existed 
long  prior  thereto,  with  a  somewhat  uncertain  jurisdiction.  The  statute 
of  limitations  of  James  I.  was  enacted  in  1624,  nearly  three  hundred 
years  after  the  establishment  of  equity  courts  by  act  of  parliament. 

In  Clay  v.  Smith,  Amb.  645,  decided  in  1767,  Lord  Camden  says: 
"Laches  and  neglect  are  always  discountenanced;  and  therefore,  from 
the  beginning  of  this  jurisdiction,  there  was  always  a  limitation  to  suits 
in  this  court." 

On  this  subject,  however,  it  will  be  amply  sufficient  to  call  attention  to 
rulings  of  the  supreme  court  of  the  United  States,  upon  the  defense  here 
urged. 

In  Badger  v.  Badger,  2  Wall.  87,  a  case  strongly  analogous  to  the  case 
at  bar,  the  court  sajs:  '^Courts  of  equity,  in  cases  of  concurrent  juris- 
diction, consider  themselves  bound  by  the  statutes  of  limitations  which 
govern  courts  of  law  in  like  cases,  and  this  rather  in  obedience  to  the 
statutes  than  by  analogy.  In  many  other  eases  they  act  upon  the  analogy 
of  the  like  limitations  at  law.  But  there  is  a  defense  peculiar  to  courts 
of  equity,  founded  on  lapse  Of  time  and  staleness  of  claim,  where  no 
statute  of  limitations  governs  the  case.  In  such  cases,  courts  of  equity, 
acting  upon  their  own  inherent  doctrine  of  discouraging,  for  the  peace  of 
Bodefy,  antiquated  demands,  refuse  to  interfere  where  there  has  been 
gross  laches  in  prosecuting  the  claim,  or  long  acquiescence  in  the  assertion 
of  adverse  rights.  .  Long  acquiescence  and  laches  by  parties  out  of  pos- 
Bession  are  productive  of  much  hardship  and  injustice  to  others,  and  can 
iK)t  be  excused  but  by  showing  some  actual  hindrance,  or  impediment 
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caufied  by  the  fraud  or  concealment  of  the  parties  in  possession,  which  will 
appeal  to  the  conscience  of  the  chancellor.  The  party  who  makes  such 
appeal  should  set  forth  in  his  bill  specifically  what  were  the  impediments 
to  an  earlier  prosecution  of  his  claim;  how  became  to  be  so  long  ignorant 
of  his  rights,  and  the  means  used  by  the  respondent  to  fraudulently  keep 
him  in  ignorance,  and  how  and  when  he  first  came  to  a  knowledge  of 
the  matters  alleged  in  his  bill;  otherwise  the  chancellor  may  justly  refuse 
to  consider  his  case  on  his  own  showing,  without  inquiring  whether  there 
is  a  demurrer  or  formal  plea  of  the  statute  of  limitations  contained  in  the 
answer." 

In  that  case  the  bill  was  dismissed  in  the  lower  court,  on  the  ground 
of  complainant's  neglect  and  delay  in  the  prosecution  of  the  demand. 
And  in  affirming  that  decree,  the  court  further  says:  ''If  a  further  rea- 
son were  required  for  affirming  this  decree,  it  might  be  found  in  the 
statute  of  Massachusetts  [the  statute  of  limitations].  *  *  *  But  we 
prefer  to  affirm  the  decree  for  the  reasons  given,  without  passing  any 
opinion  on  the  effect  of  this  statute.'' 

In  Sullivan  v.  Portland  etc.  E.  B.  Co.,  94  U.  S.  811,  this  subject  is 
further  discussed.  In  tiiis  case  the  bar  of  the  statute  of  limitations  was 
not  pleaded.  The  court  says:  **  To  let  in  the  defense  that  the  claim  is 
stale,  and  that  the  bill  can  not  therefore  be  supported,  it  is  not  neces- 
sary that  a  foundation  shall  be  laid  by  any  averment  in  the  answer  of  the 
defendants.  If  the  case,  as  it  appears  at  the  hearing,  is  liable  to  the 
objection  by  reason  of  the  laches  of  the  complainants,  the  court  will 
upon  that  ground  be  passive  and  refuse  relief.  Every  case  is  governed 
chiefly  by  its  own  circumstances;  sometimes  the  analogy  of  the  statute  of 
limitations  is  applied;  sometimes  a  longer  period  than  that  prescribed  by 
the  statute  is  required;  in  some  cases  a  shorter  time  is  sufficient,  and  some- 
times the  rule  is  applied  where  there  is  no  statutable  bar.  It  is  competent 
for  the  court  to  apply  the  inherent  principles  of  its  own  system  of  juris- 
prudence,  and  to  decide  accordingly.  A  court  of  equity,  which  is  never 
active  in  giving  relief  against  conscience  or  public  convenience,  has  always 
refused  its  aid  to  stale  demands,  wherever  a  party  has  slept  upon  his  rights, 
and  acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is  passive,  and  does  nothing. 
Laches  and  neglect  are  always  discountenanced,  and  therefore,  from  the 
beginning  of  this  jurisdiction,  there  was  always  a  limitation  to  suits  in 
this  court." 

In  Twin-Lick  Oil  Co.  v.  Marbury,  91 TT.  S.  687,  the  court  adverts  to  the 
character  of  the  property  involved,  and  the  relative  obligation  of  diligence 
resting  upon  those  claiming  rights  or  interests  therein.  The  court  says: 
*  *■  The  fluctuating  character  and  value  of  this  class  of  property  [oil  mining 
property]  is  remarkably  illustrated  in  the  history  of  the  production  of 
mineral  oil  from  wells.  Property  worth  thousands  to-day  is  worth 
nothing  to-morrow;  and  that  which  would  to-day  sell  for  a  thousand 
dollars,  as  its  fair  value,  may,  by  the  natural  changes  of  a  week,  or  the 
energy  and  courage  of  desperate  enterprise,  in  the  same  time  be  made  to 
yield  that  much  daily.  The  injustice  therefore  is  obvious,  of  permitting 
one  holding  the  right  to  assert  the  ownership  in  such  property  to  volun- 
tarily await  the  event  and  then  decide,  when  the  danger  which  is  over 
has  been  at  the  risk  of  another,  to  come  in  and  share  the  profit.  While  a 
much  longer  time  might  be  allowed  to  assert  this  right  in  regard  to  real 
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estate  whose  value  is  fixed,  on  which  no  outlay  is  made  for  improyement, 
a&d  hut  little  change  in  value,  the  class  of  property  here  considered,  sub- 
ject to  the  most  rapid,  frequent,  and  violent  nuctuations  in  value  of  any- 
thing known  as  property,  requires  prompt  action  in  all  who  hold  an 
option  whether  they  will  share  its  risks  or  stand  clear  of  them.*' 

The  delay  in  this  case  was  less  than  four  years,  and  in  affirming  the 
decree  of  dismissal,  of  the  lower  court,  the  court  further  says:  ''  We 
think,  both  on  authority  and  principle — a  principle  necessary  to  protect 
those  who  invest  their  capital  and  labor  in  enterprises  useful  buC  hazard- 
ous— that  we  should  hold  that  plaintiff  has  waited  too  long."  See  also 
Hayward  v.  National  Bank,  96  U.  S.  611,  and  cases  there  cited;  Story's 
£q.  Jur.,  vol.  2,  sec.  1520,  and  note  4;  Story's  Eq.  PL,  sec.  813, 
and  note;  Pomeroy's  Eq.,  vol.  1,  sees.  420,  421;  Gottschall  et  al.  v. 
Meeling  et  al.,  2  Nev.  185;  United  States  v.  Flint  et  al.,  4  Saw.  80; 
Manning  v.  San  Jacinto  Tin  Co.,  7  Id.  418;  Dannmeyer  v.  Coleman  etal., 
8  Id.  51;  United  States  v.  Tichenor  et  al..  Id.  142;  Hart  v.  Clarke,  19 
Beav.  349;  S.  C,  6  H.  L.  Cas.  655;  Clements  v.  Hall,  24  Beav.  333; 
6  De  G.  M.  &  G.  232;  Norway  v.  Rowe,  19  Ves.  143. 

Now  what  was  complainant's  conduct  in  regard  to  this  property,  from 
the  time  he  sold  this  interest,  in  March,  1860,  to  the  time  of  the  com- 
mencement of  this  suit,  a  period  of  nearly  twenty-one  years  and  a  half  ? 
There  can  be  no  dispute  on  this  point,  for  we  take  his  own  statement 
thereon.  Immediately  after  selling  this  interest,  March  23, 1860,  he  re- 
turned to  his  home  at  Grass  Valley,  California,  to  look  after  his  mines 
there;  returned  to  Gold  Hill,  Nevada,  in  August  of  the  same  year,  and 
collected  five  hundred  dollars  due  him  from  Woodworth.  Returned  then 
to  Gmss  Valley;  remained  there  until  1870,  when  he  went  to  Mineral  Hill, 
Eureka  county,  Nevada,  where  he  remained,  at  work  for  wages,  until  1881, 
when  he  went  to  Idaho  territory,  returning  from  there  to  testify  in  this 
case.  In  April,  1875,  he  visited  Virginia  City,  called  at  the  office  of  de- 
fendant and  demanded  his  interest  in  this  property,  and  was  refused.  He 
returns  to  Mineral  Hill,  waits  six  years  and  a  half  longer,  and  then  brings 
this  action.  When  asked  by  defendant's  solicitor,  why  he^had  not  looked 
after  this  property,  his  answer  is,  '*  Because  I  neglected  it."  And  when 
asked  how  he  came  to  neglect  it,  he  says,  ''  It  was  through  my  careless- 
ness, that's  all.'-'  When  questioned  further  by  his  own  solicitor  on  this 
point,  he  tells  us  that  he  never  had  the  necessary  means  from  April,  1860, 
to  the  Ume  he  gave  his  deposition,  with  which  he  could  assert  his  rights 
to  this  property.  And  then,  as  if  in  travesty  of  his  last  statement,  he 
tells  us  that  he  did  commence  this  action  without  advancing  a  dollar,  and 
that  the  only  expense  he  had  been  to  was  in  coming  from  Idaho  territory 
to  testify  upon  the  hearing  before  the  commissioner.  For  twenty-one 
years  and  a  half  he  was  so  poor  that  he  could  not  do  anything  toward 
asserting  his  rights,  but  at  the  end  of  that  time  ho  could  bring  suit  and 
press  it  to  judgment,  without  expense  or  liability. 

Now  this  excuse  is  without  merit,  if  not  untrue.  It  is  a  fair  inference 
from  the  testimony  that  Woodworth  paid  Pratt  one  thousand  dollars  at 
the  time  he  purchased  his  interest,  March  23, 1860.  In  August  following, 
Pratt  tells  us  that  Woodworth  paid  him  five  hundred  dollars,  balance 
due  for  purchase  money.  He  could*  certainly  then  have  commenced  suit 
for  this  property,  and  this  was  the  very  time  when  he  should  have  done 
60,  when  the  witnesses  were  all  there,  and  before  the  property  had  passed 
to  innocent  purchasers  in  good  faith.    He  tells  us  he  owned  valuable 
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mines  at  Grass  Valley,  California;  worked  for  wages  when  he  wished  to  do 
so,  and  during  his  ten  or  eleven  years  at  Min'eral  Hill  he  had  accumulated 
between  fifteen  and  sixteen  hundred  dollars.  We  do  not  believe  that 
during  these  many  years,  with  all  of  these  means,  and  money,  and  health 
to  labor  when  he  wished  to  do  so,  he  was  still  too  poor  to  bring  suit  to 
assert  his  rights.  But  if  he  was  poor  and  embarrassed,  of  which  there  is 
no  evidence,  it  was  no  excuse  for  his  neglect  and  carelessness.  In  Hay* 
ward  V.  National  Bank,  supra,  complainant  sdught  to  excuse  his  delay  by 
reason  dl  his  poverty.  He  said  ''  he  felt  too  cast-away  to  speak  to  any- 
body; could  not  help  himself,  nor  pay  the  loan;  cared  very  little  about 
anything."  Of  this  the  court  says:  ''  No  sufficient  reason  is  given  for  the 
delay  in  suing.  His  poverty  or  pecuniary  embarrassment  was  not  a  suffi- 
cient excuse  for  postponing  the  assertion  of  his  rights." 

In  view  of  the  authorities  cited  and  the  facts  in  this  case,  can  it  be 
contended  that  complainant  has  shown  any  excuse  for  his  delay  in  bring* 
ing  this  action  ? 

Diligence  is  a  relative  term,  and  the  law  justiy  charges  all  persons 
claiming  rights  or  interests  in  property  of  a  speculative  or  fluctuating 
value  with  a  far  higher  diligence  in  the  assertion  of  those  rights  than 
where  the  property  involved  is  of  a  value  flxed,  permanent,  and  little 
changing. 

The  changes  in  values  occurring  in  a  mining  town  or  locality,  in  Ave 
or  ten  years,  are  often  far  greater  than  those  which  occur  in  an  agricul- 
tural community  in  h^lf  a  century. 

Complainant  is  a  miner.  He  knew  the  fluctuating,  changing,  specula- 
tive value  of  mining  property.  He  knew  this  mining  ground  was  valu- 
able, and  advancing  in  value.  He  kept  watch  of  it  through  the  papers, 
talked  and  corresponded  about  it  with  his  friends,  and  knew* all  this  time 
what  was  being  done  with  the  property,  and  yet  for  fifteen  years  he  never 
says  a  word  in  assertion  of  his  rights,  and  then,  after  demand  and  re- 
fusal, he  waits  six  and  a  half  years  longer  before  doing  anything  to  en- 
force his  alleged  rights. 

There  is  no  suggestion  of  any  fraud  on  the  part  of  the  defendant  in 
this  whole  matter.  It  has  lawfully  done  all  that  it  has  done  about  this 
property.  It  came  into  the  possession  of  it  in  1873,  from  grantors  whose 
possession  runs  back  to  1860.  From  that  time  to  the  present  its  posses- 
sion has  been  peaceable,  exclusive,  and  adverse  to  all,  unless  as  to  com- 
plainant, and  certainly  adverse  to  him  since  April,  1875.  By  its  energy, 
enterprise,  and  means  it  has  developed  a  great  mine,  at  great  expense  and 
toil  and  risk.  It  has  taken  this  vast  sum  of  twenty  millions  of  dollars 
from  this  mining  ground,  which  has  been  distributed  in  a  thousand  dif- 
ferent channels. 

During  all  this  time  complainant  had  stood  quietiy  by,  saying  nothing, 
doing  nothing,  contributing  nothing,  incurring  no  expense,  risk,  or  lia- 
bility, and  now  demands  his  alleged  distributive  portion  of  this  vast  sum 
taken  from  this  property.  The  demand  is  without  merit,  unconscionable, 
and  stale.  We  have  not  been  cited  to,  nor  have  we  found,  a  single  case 
in  any  way  analogous  to  this,  where  any  relief  has  been  granted  by  a 
court  of  equity. 

Let  decree  be  entered  dismissing  complainant's  bill,  with  costs. 


Or.  Ct  Or.]     NOBTHEBN  PACIFIC  TEBMINAL  Cp.  V.  LOWENBERG.  97 


CIRCUIT  COURT,  DISTRICT  OF  OREGON. 

KOBTHEBN  PaCIFIO  TeBMINAL  CoMPANY  V.    LoWElffBESa  £T  AL. 

FUed  November  16,  1S8S. 

Petition  fob  Removal. — 'When  it  appears  upon  a  petition  for  remoyal  of  a  cause 
tbat  the  same  is  remorable  upon  the  application  of  the  petitioners,  under  the  ■econd 
clanae  of  section  2  of  the  act  of  1875,  it  will  not  limit  or  restrain  the  effect  or  operation 
of  Boch  petition  if  the  petitioners  only  ask  the  court  therein  to  proceed  no  further  **as 
to  them." 

Pkoceedino  tq,  Appropkiatb  Property. — A  judicial  proceeding  to  a]ppropriate  pri- 
>'ato  property  to  the  use  of  a  railway  corporation  is  subject  to  the  usual  incidents  of  a 
d?il  action  or  suit,  including  the  liability  to  removal  into  the  circuit  court. 

Separable  Controvebst. — In  an  action  against  two  or  more  persons  to  appropriate 
property  held  by  them  as  tenants  in  common,  to  the  use  of  a  railway  corporation,  there 
IB  a  separable  controversy  between  such  coi*poration  and  each  of  said  tenants,  which  can 
be  folly  determined  as  between  them,  and  if  either  of  such  tenants  is  a  citizen  of  a  dif- 
ferent state  from  such  corporation,  he  may  remove  the  whole  case  into  the  circuit  court, 
under  the  second  clause  of  section  2  of  the  act  of  1875. 

Ikregulacities  ly  Rehoval. — Although  there  are  irregularities  in  the  removal  of  a 
cause,  still,  if  it  appears  from  the  record  tliat  it  involves  a  controversy  cognizable  by 
the  circuit  court,  a  motion  to  remand  to  the  state  court  will  not  be  allowed. 

AxE!SDXENT. — QuoBTt:  Can  the  petition  for  removal  be  amended  In  the  circuit  court! 

Action  to  appropriate  property.     The  opinion  states  the  facts. 

J(»ejph  Simon,  for  the  plaintiff. 

M,  W.  Fechheimer,  for  the  defendants. 

Deadf,  J.  On  April  17, 1883,  the  plaintiff  commenced  an  action  in  the 
state  circuit  court  for  the  county  of  Multnomah  against  the  defendants, 
as  the  owners  and  possessors  of  a  triangular-shaped  piece  of  land,  lying 
in  the  north-east  comer  of  block  28,  in  "Watson's  addition  to  Portland* 
containing  about  five  hundred  and  ninety  square  feet,  to  appropriate  the 
same  to  its  use  for  railway  purposes,  under  the  provisions  of  the  cor- 
poration act  of  Oregon:   See  Or.  Laws,  533. 

The  complainant  alleges  that  the  plaintiff  is  a  corporation  formed  and 
existing  under  the  laws  of  Oregon,  for  the  purpose,  among  other  things, 
of  constructing  lines  of  railway  from  the  depots,  warehouses,  and  other 
terminal  buildings  of  the  Northern  Pacific  and  other  railway  and  naviga^ 
tion  compeinies,  in  the  northern  part  of  Portland,  to  the  east  bank  of  the 
Wallamet  river,  southerly  to  East  Portland,  and  northerly  to  the  dry- 
dock,  wharves,  elevators,  and  coal  bunkers  of  the  Oregon  Bailway  and 
Navigation  Company,  nort^  of  Albina;  that  the  plain  tin  is  authorized  by 
the  act  aforesaid  to  appropraite  lands  for  this  purpose,  and  that  the  use 
of  said  premises  is  necessary  for  the  convenient  construction  and  opera- 
tion of  its  proposed  lines  of  railway;  that  it  is  unable  to  agree  with  the 
defendants  as  to  the  value  of  said  premises;  and  that  on  April  17, 1883,  it 
tendered  the  defendants  five  hundred  dollars  in  payment  of  the  same. 

On  April  27, 1883,  the  defendants,  P.  Goldsmith  and  Tillie  Goldsmith, 
his  wife,  filed  a  verified  petition  in  the  state  court  for  the  removal  of  the 
cause  to  this  court,  accompanied  with  a  bond  in  the  penal  sum  of  one 
thousand  dollars,  executed  with  good  and  suf&cient  sureties,  and  condi- 
tioned as  required  by  law. 

It  appears  from  the  petition  that  the  matter  and  amount  in  dispute  in 

the  action,  so  far  as  tne  petitionee  are  concerned,  exceeds  in  value  the 

SOUL  of  five  hundred  dollars  exclusive  of  coats;  that  the  petitioners 

Ko.  2—2 
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citizens  of  tlie  state  of  New  York,  while  their  co-defendants  are  citizens 
of  Oregon;  and  that  the  land  in  question  is  owned  bj  them  in  common. 

The  petitioners  allege  that  in  said  action  there  is  a  controYcrsj  which 
is  wholly  between  citizens  of  different  states,  to  wit,  the  plaintiff  and  the 
petitioners;  and  which  can  be  fully  determined  as  between  them;  and 
''  they  pray  this  honorable  court,  that  as  to  your  petitioners,  to  proceed 
no  further  herein,  except  to  make  the  order  of  removal  required  by  law, 
and  to  accept  the  said  surety  and  bond,  and  to  cause  the  record  herein 
to  be  removed  into  '*  this  court.  . 

Accompanying  this  petition  there  was  filed  an  affidavit  of  one  of  the 
attorneys  of  the  petitioners,  to  the  effect ''  that  from  prejudice  and  local 
influence"  the  petitioner^  ''will  not  be  able  to  obtain  justice  in  said 
court." 

On  July  19, 1883,  it  appearing  to  this  court,  from  the  petition  of  the 
attorney  for  the  defendants,  that  said  state  court ''  refuses  to  order  the 
removal  of  said  cause  and  the  record  thereof  to  this  court,  and  is  now 
wrongfully  proceeding  therein,"  an  order  was  made  allowing  a  writ  of 
certiorari  to  be  issued,  directed  to  said  court,  requiring  it  to  forthwith 
send  said  record  to  this  court,  which  was  done  on  the  day  following. 

On  October  22, 1883,  the  plaintiff  filed  amoti6n  to  ''  dismiss"  the  cause 
from  this  court,  for  substantially  the  following  reasons: 

1.  That  it  does  not  involve  a  controversy  within  the  jurisdiction  of  this 
court;  2.  That  it  is  not  one  in. which  there  can  be  a  final  determination 
of  the  controversy,  so  far  as  it  concerns  the  petitioners,  without  the  pres- 
ence of  the  other  defendants,  because  it ''  is  an  action  £6r  the  condemna- 
tion of  land  for  railroad  piirposes  and  an  exercise  of  th4  right  of  eminent 
domain,  and  is  incapable  of  severing  without  prejudice  to  other  parties 
defendant;  3.  That  it  is  not  one  between  citizens  of  different  stateis,  and 
could  not  be  removed  unless  all  of  the  defendants  could  and  did  join  in 
the  application  therefor;  4.  That  it  is  not  one  in  which  there  is  a  contro- 
versy between  citizens  of  different  states,  within  the  meaning  of  the  con- 
stitution and  acts  of  congress,  so  as  to  enable  a  part  of  the  defendants  to 
remove  the  same;  and,  5.  That  it  can  not  be  removed  as  to  the  defend- 
ants petitioning  therefor  and  left  in  the  state  court  as  to  the  remaining 
defendants,  as  asked  for  by  the  petitioners  in  their  application  for  re- 
moval. 

This  motion  is  in  form  a  mistake.  It  should  have  been  "  to  remand  " 
and  not  *'  to  dismiss."  If  an  action  is  improperly  brought  here  by  re- 
moval from  a  state  court,  the  proper  remedy  is  a  motion  to  remand. 
The  words  "  dismiss "  and  "remand  "are  not  used  interchangeably  or 
indiscriminately  in  section  5  of  the  act  of  1875  (1.8  Stat.  472).  The  foi^ 
mer  has  reference  only  to  a  suit  brought  in  the  circuit  court,  and  the  lat- 
ter to  one  removed  there  from  a  state  court.  In  the  one  case,  if  it  aj)- 
-pears  that  the  suit  is  not  cognizable  in  the  circuit  court,  it  is  dismissed; 
and  in  the  other,  it  is  remanded  to  the  state  court. 

Counsel  for  the  plaintiff  insists  that  the  motion  to  dismiss  is  proper, 
and  in  support  of  his  position  refers  liie  court  to  Removal  Cases,  10  Otto, 
467,  where  I  find  that  the  reporter  in  the  statement  of  the  case  speaks  of 
a  motion  **  to  dismiss  "  having  been  made  in  the  court  below  and  **  over- 
ruled." This  is  probably  an  inadvertence  of  the  reporter.  But  however 
that  may  be,  it  is  certainly  no  authority  that  a  motion  "  to  dismiss  *'  will 
lie  in  such  a  case.    But  counsel  has  leave  to  amend,  and  the  motion  will 
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be coDfiidered  as  one  '^  to  remand"  the  cause  **  to  the  court  from  which 
it  was  removed." 

On  the  argument  of  the  motion  it  was  admitted  by  counsel  for  the  de- 
fendants that  the  petition  for  removal  was  drawn  without  reference  to  the 
niling  in  Hyde  v.  Bubble,  104  U.  8.  407,  and  King  v.  Cornell,  106  U.  S. 
395,  to  the  effect  that  the  act  of  March  3, 1875  (18  Stat.  470),  repealed  by 
implication  the  second  subdivision  of  section  639  of  the  revised  statutes, 
on  the  subject  of  removal  of  causes. 

The  petition  seems  to  have  been  drawn  under  said  subdivision,  and  the 
affidavit  of  local  prejudice  under  the  third  one. 

But  this  latter  may  be  dismissed  from  further  consideration.  It  is  not 
a  petition  for  removal  at  all,  and  if  it  was  the  petition  of  the  Goldsmiths, 
the  cause  could  not  be  removed  upon  it,  because  all  the  defendants  or  the 
persons  interested  on  that  side  of  the  controversy  therein  are  not  citizens 
of  another  state  than  this  when  the  action  is  brought. 

But  if  the  facts  stated  in  the  petition  are  sufficient  to  authorize  or  cause 
the  removal  of  the  cause  under  the  act  of  1875,  the  motion  can  not  be 
allowed,  unless  the  effect  of  the  petition  is  to  be  limited  in  this  respect 
bj  the  ^t  that  the  petitioners  only  asked  the  court  therein  to  proceed  no 
further  "  as  to  them." 

But  I  do  not  think  that  this  expression  ought  to  have  the  effect  to  con- 
trol or  limit  the  legal  effect  of  the  facts  stated  in  the  petition,  particularly 
vben  taken  in  connection  with  the  general  prayer,  that  the  court  would 
"  make  the  order  of  removal  required  by  law." 

The  petitioners  were  seeking  to  have  their  controversy  with  the  plaint- 
iff removed  to  this  court,  and  if  they  ignorantly  or  inadvertently  only 
asked  that  so  much  of  the  action  might  be  sent  here,  I  do  not  think  that 
is  sufficient  to  prevent  the  removal  of  the  whole  of  it,  if  such  was  the 
legal  effect  and  operation  of  the  facts  stated.  But  while  the  petitioners 
did  ask  the  court  to  proceed  no  further  *'  as  to  them,"  they  also,  in  effect, 
asked  that  such  order  of  removal  be  made  in  the  cause  as  the  law  applied 
to  the  facts  stated  would  authorize  and  require,  and  this  was  plainly  for 
the  removal  of  the  whole  of  the  cause  or  none:  See  Clark  v.  Chicago,  M. 
&  St.  P.  B'y  Co.,  11  Fed.  Rep.  355. 

There  is  nothing  in  the  nature  or  purpose  of  this  action  to  prevent  its 
removal  to  this  court. 

It  is  an  action  brought  against  the  owners  of  private  property  for  the 
purpose  of  obtaining  fiie  right  to  use  it  in  the  construction  and  operation 
of  a  railway,  and  at  the  same  time  ascertaining  the  value  of  such  right  or 
the  amount  that  ought  to  be  paid  therefor.  The  statute  under  which  it 
is  brought  provides,  in  effect,  that  it  shall  be  commenced  and  proceeded 
in  to  final  determination,  in  the  same  manner  as  an  ordinary  action  at 
law. 

The  plaintiff's  right  to  appropriate  private  property  to  its  use  and  the 
money  value  of  such  use  are  in  their  nature  proper  subjects  of  judicial 
inquiry.  And  so  it  has  been  wisely  provided  that  whenever  a  controversy 
arises  between  a  corporation,  like  the  plaintiff,  and  any  one  concerning 
such  right  or  use,  it  may  be  determined  in  the  usual  way  of  disposing  of 
like  controTersies — ^by  an  action  at  law.  And  the  mere*  fact  that  the 
plaintiff  derives  its  right  to  appropriate  private  property  to  its  use  from 
the  state,  in  virtue  of  its  right  of  eminent  domain,  is  altogether  imma- 
terial. In  granting  this  right  to  the  plaintiff,  the  state  has  seen  proper 
to  impose  the  conation  that^  in  case  of  a  controversy  between  it  and  the 
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owner  of  private  property,  as  to  the  right  of  appropriation  or  the  valoe 
thereof,  resort  must  be  had  to  a  judicial  proceeding  to  determine  it. 
And,  of  course,  such  proceeding,  when  instituted,  is  subject  to  the  usual 
incidents  of  an  ordinary  action  or  suit,  including  the  liability  to  removal. 
In  this  respect  it  stands  in  exactly  iJao  same  category  as  an  action  of 
ejectment  to  recover  the  possession  of  the  same  premises.  And  so  it  has 
been  expressly  ruled  by  the  supreme  court  in  Boom  Co.  v.  Patterson,  &8 
U.  S.  404. 

This  is  also  a  case  in  which  there  is  a  separable  controversy  between 
citizens  of  different  states. 

The  defendants  are  tenants  in  common  of  the  property  in  question, 
and  the  interest  therein  of  each  is  distinct  from  tnat  of  an^  other,  and 
inay  be  separately  sold,  conveyed,  recovered,  or  appropnated.  This 
being  so,  the  case  falls  exactly  wiiJlin  the  second  clause  of  section  2  of 
the  act  of  1875,  providing  for  the  removal  of  causes  to  the  circuit  courts* 
There  is  a  controversy  in  it  which  is  wholly  between  citizens  of  different 
states — the  plaintiff  and  the  Goldsmiths — which  can  be  wholly  deter- 
mined as  between  them;  and  therefore,  the  whole  case  can  be  removed 
here  by  either  of  the  parties  interested  in  such  controversy:  Field  v. 
Lownsdale,  1  Deady,  293. 

.  Besides,  the  case  having  been  brought  here,  the  question  upon  the 
Siiotion  to  remand  is  not  whether  there  are  any  irregularities  in  the  pro- 
ceedings for  removal,  but  whether  on  the  face  of  i£e  record  it  satisfac^ 
torily  appears  that  the  action  does  not  involve  a  controversy  within  the 
jurisdiction  of  this  court:  Osgood  v.  Chicago  D.  &  V.  R'y  Co.,  6  Biss. 
335.  That  there  is  such  a  controversy  in  this  case,  is  too  plain  for  argu- 
ment; and  therefore  the  right  of  the  petitioners  to  have  this  cause 
remain  within  the  jurisdiction  of  this  tribunal  for  trial  is  clear  beyond 
cavil  or  doubt. 

The  petitioners  also  filed  a  motion  to  .amend  the  petition  for  removal, 
so  as  to  omit  the  words ''as  to  your  petitioners."  According  to  the 
view  I  have  taken  of  the  case,  these  words  are  not  material  and  do  not 
limit  or  control  the  legal  effect  of  the  petition.  But  the  petitioners  are 
entitled  to  make  their  application  for  removal  as  nearly  correct  as  they 
can,  so  long  as  they  do  not  thereby  prejudice  the  right  of  the  adverse 
party.  Without,  therefore,  determining,  only  pro  forma ^  the  right  to 
make  the  amendment  or  the  effect  of  it,  it  is  allowed. 

The  motion  to  remand  is  denied. 


Unttep  States  t\  Williams  et  als.       Same  v.  Same. 

FUed  Nwemher  S3, 188S. 

Cutting  Timbek  on  the  PrBLic  Lands.— Section  4  of  the  act  of  June  3,  187S  (20 
Stat.  89),  prohibits  the  cutting  of  any  timber  on  the  pnblic  lands  with  intent  to  dispose 
of  the  same;  but  the  proviso  thereto  permits  a  settler  under  the  pre-emption  and  home- 
stead acts  to  clear  his  claim  as  fast  as  the  same  is  pat  under  cultivation,  and  the  timber 
cut  iu  the  course  6f  such  clearing  may  be  disposed  of  by  the  settler  to  the  best  advantage. 

Id. — Bat  if  such  settler  cuts  timber  on  nis  claini  with  the  intent  to  dispose  of  the 
same,  and  not  merely  as  a  means  of  preparing  the  land  for  tillage,  ho  is  a  willful  tres- 
passer and  is  liable  accordingly. 

Measure  op  Damages  in  an  AenoN  for  Cuttino  Timber  on  the  public  lands,  in 
case  the  trespasais  inadrertent  and  not  willful,  is  the  value  of  the  timber  in  tho  tree; 
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bot  where  the  trcsnass  is  willful,  the  value  of  the  lal>or'pat  upon  it  by  the  trespasser 
mo«t  he  added  to  the  value  in  the  tree,  with  interest  therecui,  in  either  case. 

Teiipass  bt  Mistake. — ^The  defendant  claimed  to  ha;^^  taken  up  a  homestead  on  the 
north-west  quarter  of  section  22,  of  township  19,  and  wbHe 'intending  to  cut  saw-lo&;s 
tbereCm  with  intent  to  dispose  of  the  same,  did  by  mistake'cui^said  logs  on  the  nortn- 
east  quarter  of  said  section:  Htldy  that  if  the  defendant  hadxTufithe  logs  on  the  north- 
weit  quarter,  as  he  intended,  it  would  have  been  a  willful  tresjpsics,  and  therefore  his 
mistake  was  inunateri^  and  he  was  liable  to  the  United  States  for  t^^  value  of  said  logs 
as  a  willful  trespasser.  /     * 

Action  for  damages  for  cutting  timber  on  the  public  lalid: .  The  opin-* 
ion  states  the  facts.  '.*'  '. 

-_^  "  •  " 

Jamns  F,  Watson,  for  the  plaintiff. 
Rufus  MaUory,  for  the  defendant. 

Deadt,  J.     These  actions  are  brought  by  the  United  States  agaid^{-the 
defendants  to  recover  the  value  of  certain  timber  unlawfully  ctfE.'^od 
lemoved  from  the  public  lands  to  a. certain  sawmill  in  Springfield,  Lane, 
eoonty,  Oregon,  and  there  sawed  into  boards  and  converted  to  the  nsd*<>f  ^ 
the  defendants,  to  the  damage  of  the  plaintiff  in  the  first  case  in  tiler''. 
$QZD  of  nine  thousand  dollars^  and  in  the  second  one  of  six  thousand^ 
dollars.    . 

In  No.  932,  it  is  alleged  in  the  complaint  that  between  April  1  and 
July  13, 1883,  there  was  cut  and  removed  by  the  defendants  therein, 
from  what  would  be,  if  surveyed,  the  nort-east  quarter  of  section  22,  in 
township  19  south,  of  range  1  west  of  the  Wallamet  meridian,  nine  hun- 
dred thousand  feet  of  timber  of  the  value  of  one  thousand  eight  hun- 
dred dollars;  and  in  No^933,  between  April  1, 1882,  and  July  13, 1883, 
there  was  cut  and  remold  from  the  same  tract  six  hundred  thousand 
feet  of  timber  of  the  value  of  two  thousand  dollars. 

The  defendants,  Charles  and  William  Williams,  in  case  932,  answered 
jointly,  admitting  the  cutting  and  removing  by  them  to  said  sawmill,  as 
all^fed,  of  two  hundred  thousand  feet  of  timber;  and  said  Charles,  in 
case  933,  answered,  admitting  the  cutting  and  removing  of  six  hundred 
thousand  feet  by  him;  and  aJleging  in  both  cases  that  such  cutting  and 
removing  was  done  by  mistake,  as  to^the  locality  of  said  timber;  that  it 
was  only  worth  twenty-five  cents  a  thousand  feet  in  the  tree;  and  they 
bring  into  court  in  satisfaction  of  the  damages  thereby  sustained  by  the 
plaintiff  the  sum  of  fifty  dollars  in  the  one  case,  and  one  hundred  and 
fifty  dollars  in  the  other. 

The  defendant  Pengra  answered  separately,  denying  the  allegations 
of  the  complaint,  and  the  actions  were  dismissed  as  to  him. 

The  cases  were  afterwards  submitted  to  the  court  for  trial  without  a 
juiy,  upon  an  agreed  statement  of  the  facts  or  evidence  in  the  case. 

From  thiB  statement  it  appears  that  section  23  of  said  tovniship  is  un- 
Burveyed,  but  it  has  not  been  public  land  since  prior  to  1881,  and  that  at 
the  time  the  defendants  cut  the  timber  on  section  22  of  said  township, 
they  had  authority  to  cut  inA  remove  timber  from  said  section  23;  that 
said  section  22  is  public  land,  the  west  half  of  which  vnts  surveyed  be- 
fore tiiis  timber  was  cut  thereon,  and  the  line  on  the  north  side  thereof 
was  run  between  it  and  section  15  and  sections  23  and  14;  that  on  May 
1, 1882,  Charles  Williams  was,  and  still  is,  the  owner  of  a  tract  of  land 
—the  quantity  of  which  is  not  stated — adjoining  the  north-west  quarter 
of  said  section  22,  and  that  in  said  month  of  May,  said  Charles  **  took 
up  a  homestead  claim '^  thereon,  as  he  supposed,  but  which  was,  in  fact, 
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on  the  north-west  quarter  o^  said  section;  that  said  north-west  quarter 
section  and  the  land  so.ta&en  for  a  homestead  were'  fit  for  tillage  when 
the  timber  was  removed /and  said  Charles  took  the  latter  *•  for  the  pur- 
pose of  preparing  .tE^'^same  for  tillage,  and  for  that  purpose  removed 
therefrom,  in  th&.sgfn^g  and  summer  of  1882,  six  hundred  thousand 
feet  of  timber,  i^Jgood  faith,  for  the  purpose  of  preparing  said  land 
for  tillage,"  an^»in  beither  case  was  said  timber  cut  with  any  intention  of 
trespassing  on-jblxe  public  lands  or  taking  timber  therefrom  unlawfully; 
and  that  all  Vf*said  timber  was  cut  into  logs  on  the  land,  and  was  worth 
twenty-fiv$  cejfts  a  thousand  in  the  tree,  and  seven ty-five  cents  a  thou- 
sand i^  th^  log,  and  no  more. 

XJnde^the  timber  act  of  March  2,  1831  (4  Stat.  472;  R.  S,,  sec.  2461), 
the  cutting  or  removal  of  any  timber  from  the  public  lands,  other  than 
f or -jlre. tise  of  the  United  States,  was  absolutely  prohibited,  under  a 
p^najty  of  not  less  than  three  times  the  Talue  of  the  timber  and  impris- 
.pninent  not  exceeding  twelve  months. 
.    •^But  the  courts  treated  the  pre-emption,  homestead,  and  mining  acts, 
..Vi^nbsequently  passed,  as  laws  upon  the  same  subject,  by  which  the  tim- 
•ber  act  was  modified,  so  as  to  permit  the  occupants  of  the  public  lands, 
under  these  several  acts,  to  cut  and  remove  timber  therefrom  for  the  pur- 
poses for  which  they  were  thus  occupied,  but  not  otherwise.     And  the 
timber  so  cut  might  be  disposed  of  rather  than  destroyed:  United  States 
V.  Nelson,  5  Saw.  68. 

On  June  3, 1878,  congress  passed  a  special  timber  act  (20  Stat.  89)  for 
the  Pacific  States.  The  first  three  sections  of  this  act  provide  for  the 
sale  of  the  unsurveyed  public  lands,  valuable  cluefiy  for  timber,  but  unfit 
for  cultivation.  Section  4  provides  '*  that  aftet  the  passage  of  this  act  it 
shall  be  unlawful  to  cut,  or  cause  or  procure  to  be  cut,  or  wantonly  de- 
stroy any  timber  growing  on  any  land  of  the  United  States,"  in  said 
states,  *'  or  remove  or  cause  to  be  removed  any  timber  from  such  public 
lands  with  intent  to  export  or  dispose  of  the  same,"  under  pain  of  pun- 
ishment as  therein  provided — with  a  proviso  that  nothing  therein  con- 
tained ''  shall  prevent  any  miner  or  agriculturist  from  clearing  his  land 
in  the  ordinary  working  of  his  mining  claim  or  preparing  his  farm  for 
tillage,  or  from  taking  the  timber  necessary  to  support  his  improvements." 

This  proviso  does  not  apply  to  any  but  lawful  settlers  on  the  public 
lands  under  the  pre-emption,  homestead,  or  mining  acts  with  the  inten- 
tion of  acquiring  the  title  thereto.  By  this  proviso,  congress  in  effect 
declared,  as  the  courts  had  held,  that  notwithstanding  the  general  pro- 
hibition against  cutting  timber  on  the  public  lands,  such  settlers  might 
cut  timber  thereon  in  the  ordinary  course  of  working  a  mine  or  prepar- 
ing a  farm  for  tillage.  But  in  eiUier  case  the  cutting  of  the  timber  must 
be  subordinate,  if  not  merely  incidental  to  the  mining  or  cultivation. 
The  latter  must  not  be  used  as  a  cloak  or  pretext  for  the  former:  United 
States  V.  Smith,  8  Saw.  107. 

The  proviso  does  not  license  the  cutting  of  timber  for  the  purpose  or 
with  the  intention  of  disposing  of  the  same.  The  section  expressly  for- 
bids this,  and  the  proviso  does  not  allow  it.  A  mere  settler  on  the  public 
lands  has  no  right,  as  such,  to  cut  timber  thereon  for  the  purpose  of  dis- 
posing of  it  by  sale  or  otherwise.  And  yet  I  think  the  act  of  1878  ought 
to  be  construed  as  authorizing  a  settler  to  dispose  of  timber  which  he  cuts 
in  good  faith  for  the  purpose  of  clearing  his  land  for  present  cultivation. 
^Vhatever  timber  it  is  necessary  to  cut  k>  prepare  the  Luid  for  tillag^e,  the 
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settler  ought  to  be  allowed  to  dispose  of  to  the  most  advantage  to 
himself — to  sell  it  rather  than  destroy  it. 

Bat  this  is  a  privilege  easily  abased,  and  the  temptation  to  do  so  is  very 
strong.  Therefore  it  ought  not  to  be  allowed  except  upon  clear  proof 
that  the  tillage  or  cultivation  has  kept  pace,  acre  by  acre,  or  field  by  field, 
with  the  cutting  and  removal.  Otherwise  the  public  lands  will  soon  be 
pillaged  of  their  valuable  timber  bv  the  contractors  and  employees  of 
mill-men,  working  under  the  guise  of  pre-emptors  and  homesteaders,  pre- 
paring their  so-called  ''farms  for  tillage."  But  ''tillage"  means  hus- 
bandry— the  cultivation  of  the  land,  particularly  by  the  plow. 

In  Woodenware  Co.  v.  United  States,  106  U.  S.  432,  it  was  held  by  the 
supreme  court  that  in  an^action  to  recover  damages  for  cutting  and  carry- 
ing away  timber  from  the  public  lands,  the  rule  for  assessing  them  is  as 
follows:  1.  When  the  defendant  is  a  willful  trespasser,  the  full  value  of 
the  property  at  the  time  of  bringing  the  action,  with  no  deduction  for 
his  labor  and  expense;  2.  When  the  defendant  is  an  unintentional  or  mis- 
taken trespasser,  the  value  at  the  time  of  the  conversion,  less  the  amount 
which  such  trespasser  has  added  to  its  value. 

It  is  admitted  that  the  timber  in  question  was  cut  and  removed  from 
the  public  lands  unlawfully.  But  it  is  claimed  that  the  trespass  was  not 
willful  but  the  result  of  a  mistake,  and  therefore  the  damage  ought  to  be 
confined  to  the  value  of  the  timber  in  the  tree. 

On  the  argument  it  was  practically  admitted  by  the  counsel  for  the 
plaintiff  that  the  timber  cut  by  the  defendants  in  the  summer  of  1881  was 
cut  by  mistake.  But  it  is  not  appcurent  how  the  mistake  was  made;  nor  is 
it  shown  that  any  pains  or  care  was  taken  to  prevent  or  avoid  the  mistake. 
If  the  mistake  was  the  result  of  carelessness  or  indifference,  I  do  not  think 
it  is  such  a  mistake  as  ought  to  excuse  the  defendants  from  paying  dam- 
ages as  willful  trespassers:  Winchester  v.  Craig,  33  Mich.  207. 

But  the  claiming  that  this  two  hundred  thousand  feet  of  timber  was 
cut  by  mistake  is  not  contested  bv  the  counsel  for  the  plaintiff,  and  the 
finding  of  the  court  will  be  that  the  plaintiff  is  entitled  to  recover  fifty 
dollars  damages  on  that  account,  with  interest  from  December  31, 1881. 

The  six  hundred  thousand  feet  cut  upon  the  same  tract  in  the  summer 
of  1882  by  the  defendant,  George  Williams,  was  also  cut  by  mistake; 
that  is,  it  was  cut  upon  the  north-east  quarter  of  section  22  instead  of  the 
north-west  one,  where  it  is  stated  that  he  intended  to  "  take  up  "  a  home- 
stead in  May  of  that  year. 

Leaving  out  of  consideration  the  fact  that  more  or  less  of  this  timber 
was  cut  probably  a  month  before  this  homestead  is  alleged  to  have  been 
taken,  the  district  attorney  insists  that  there  is  no  such  mistake  or  inad- 
vertence in  the  case  as  will  excuse  the  defendant  from  the  consequences 
of  a  willful  trespass. 

There  is  no  fact  or  circumstance  in  the  case  tending  to  show  that  the 
defendant  ever  attempted  in  good  faith  to  make  a  farm  on  either  the 
north-east  or  west  quarter-section.  Incidentally,  it  is  mentioned  in  the 
statement  of  facts  that  he  built  a  house  on  the  north-east  quarter,  but  for 
aught  that  appears  it  was  a  mere  loggers'  hut.  There  is  no  evidence  of 
residence  or  cultivation,  or  even  intent  to  do  so.  The  land  was  surveyed, 
but  the  defendant  does  not  appear  to  have  made  anjr  application  or  filed 
any  statement  in  the  land  office,  evidencing  his  intention  to  make  a 
homestead  thereon.  In  short,  nothing  was  done  on  either  quarter-seo- 
tion  but  what  is  consistent  with  the  idea  that  the  defendant  was  upon 
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the  land  simply  as  a  logger,  engaged  in  getting  out  logs  for  the  Spring- 
field BawmilL 

But  admitting  that  the  defendant  was  actually  on  the  north-west  quar- 
ter for  the  purpose  of  claiming  it  as  a  homestead,  that  fact  did  not  entitle 
him  to  cut  the  timber  from  it  with  intent  to  dispose  of  the  same,  or 
otherwise,  only  so  fast  and  far  as  he  put  the  land  in  cultivation.  It  is  not 
practicable  to  lay  down  any  absolute  rule  as  to  how  near  the  cultivation 
shall  keep  to  the  clearing — how  close  the  plow  shall  follow  the  ax;  but  it 
it  is  clear  that  whoever  cuts  timber  on  the  public  lands  and  removes  it 
therefrom,  or  disposes  of  it,  must  be  prepared  to  show  that  he  is  a  lawful 
settler  thereon,  and  that  the  timber  was  cut  fcur  the  purpose  of  clearing 
and  cultivating  the  land,  and  not  otherwise.  And  in  case  the  timber  is 
sold  or  otherwise  disposed  of  for  gain,  the  farther  the  clearing  is  ahead  of 
the  cultivation,  the  stronger  is  the  presumption  that  it  was  cut  with  such 
intent,  and  not  to  prepare  the  land  for  tillage. 

If  the  defendant  then  had  cut  this  timber  upon  his  alleged  homestead, 
it  would  under  the  circumstances  have  been  a  willful  trespass.  His  mis- 
take is  immaterial.  It  only  amounts  to  this,  that  whereas,  he  intended 
to  trespass  upon  the  north-west  quarter,  he  inadvertently  got  over  the  line 
and  trespassed  upon  the  north-east  quarter. 

But  it  is  claimed  that  the  defendant  acted  in  good  faith;  and  it  is  so 
admitted  in  the  statement.  This  is  relied  upon  by  counsel  to  repel  the 
inference  from  the  circumstances,  that  the  defendant  was  a  willful  tres- 
passer. But  this  general  statement  of  good  faith  is  necessarily  qualified 
by  the  admitted  facts  of  the  case.  Judged  by  these,  it  may  be  admitted 
that  the  defendant  so  far  acted  in  good  faith,  that  when  he  was  cutting  on 
one  quarter  he  thought  he  was  cutting  on  the  other.  And  this  is  proba- 
bly as  far  as  it  was  intended  to  go.  But  the  facts  of  the  case  prevent  the 
conclusion  that  he  could  have  honestly  believed  that  he  was  entitled  to 
cut  timber  for  sale  on  either  quarter.  The  timber  on  these  lands  proba- 
bly constitutes  their  chief  value.  Ample  provision  is  made  for  their  sale 
to  those  who  want  to  purchase  them,  and  also  for  the  use  of  the  timber 
by  the  miner  and  agriculturist  who  settle  upon  them  for  these  purposes. 
But  the  liberality  of  the  government  in  this  respect  ought  not  to  be  used 
to  screen  those  lawless  depredators  who  go  upon  the  public  land  in  the 
guise  of  settlers,  and  then  cut  and  remove  the  timber  uierefrom  upon  the 
pretense  of  preparing  it  for  "tillage:"  "Woodenware  Co.  v.  TJ.  S.,  106  U. 
S.437. 

The  finding  in  this  case  will  be,  that  the  plaintiff  is  entitled  to  recover 
the  value  of  tiie  timber  after  it  was  cut  into  logs — four  hundred  and  fifty 
dollars,  with  interest  from  December  31, 1882---and  if  the  case  stated  had 
gone  as  far  as  it  might  and  probably  ought,  the  measure  of  damages 
would  have  been  the  value  of  the  logs  when  delivered  at  the  sawmill  ia 
Springfield. 
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Chapman  y.  Febby  et  al, 

FUed  December  S,  188$, 

Pmrted  Copt  op  Title  op  Book,  etc.— The  "printed"  copy  of  the  title  of  a  book 
or  other  article,  required  by  section  4956  of  the'  revised  statates,  to  be  delivered  or 
nailed  to  the  librarian  of  ooDgreas,  may  be  "printed"  with  a  pen  as  well  as  type,  with 
or  without  the  aid  of  tracizig-paper. 

Dnosrr  of  Ck>pi£s  op  Wokk.  with  Libbabian. — The  copies  of  a  copyright  work 
required  by  section  4959  of  the  revised  statutes  to  be  deposited  with  the  librarian  of 
"congieas  within  ten  days  after  pablication,  may  be  so  deposited  after  the  printing  of 
the  work  and  before- its  formal  l^ublication. 

CoPTBiGHT  OF  Map,  Inpringem£NT  OP. — It  is  difficult  to  say,  in  some  cases,  what 
etmatitotes  an  infringement  of  the  copyright  of  a  map,  but:  where  the  subsequent  map 
appears  to  have  been  substantially  copied  from  the  prior  one,  without  alteration  or 
revisioD,  except  in  scale  and  color,  there  is  clearly  an  mfringement,  which  authorizes  a . 
eoort  of  equity  to  enjoin  the  sale  of  such  infringing  map  and  to  require  the  publisher  to 
account  for  the  profits  arising  from  the  sale  thereof. 

Snrr  in  equity  for  an  injunction  and  an  account.  The  opinion  states 
the  facts. 

E,  Y,  Thompson,  for  the  plaintiff. 

Frederick  F.  Holman^  for  the  defendants. 

Deady,  J.  This  suit  is  brought  against  the  defendants  to  obtain  an 
injunction  and  an  account,  because  of  an  alleged  infringement  by  them 
of  the  plaintiff's  copyright  of  a  '*  map  of  the  cities  of  Portland,  East 
Portland,  and  the  town  of  Albina,"  obtained  by  him  in  1874. 

The  suit  was  commenced  on  May  13, 1881.  A  demurrer  to  the  original 
bill  was  sustained,  on  the  ground  that  the  title  of  the  map  could  not  be 
copyrighted,  and  because  it  did  not  appear  that  the  plaintiff  had  per- 
formed the  several  acts  necessary  to  obtain  a  copyright:  Parkinson  t. 
Laeselle,  3  Saw.  330. 

On  March  18, 1882,  an  amended  bill  was  filed,  to  which  a  demurrer  was 
sustained,  so  far  as  it  prayed  for  a  discoveiy  of  the  number  of  copies  of 
ihe  defendants'  map  that  had  been  disposed  of  and  were  still  on  hand^ 
End  for  a  surrender  of  the  latter  and  the  plates  on  which  they  were  printed : 
8  Saw.  191. 

It  appears  from  the  amended  bill  that,  at  and  before  the  commencement 
of  this  suit,  the  plaintiff  was  the  author  and  proprietor  of  a  map  of  the 
cities  and  towns  aforesaid,  entitled  as  aforesaid,  drawn  upon  a  scale  of 
about  eight  hundred  feet  to  the  inch,  for  which  he  duly  obtained  a  copy- 
light  in  the  year  1874;  that  on  May  10, 1881,  the  defendants  published 
fire  hundred  copies  of  a  certain  map  with  the  same  title  as  the  plaintiff's, 
and  then  and  thereafter  sold  three  hundred  copies  of  the  same  at  five 
dollars  a  copy;  and  that  in  the  preparation  of  said  map  the  defendants 
copied  the  map  of  the  plaintiff  without  alteration,  except  to  enlarge  the 
scale  to  fire  hundred  feet  to  the  inch,  and  change  the  colors  of  the  lines 
of  the  land  claims  upon  which  these  towns  are  located,  and  thereby 
^nrongfully  appropriated  the  skill  and  labor  of  the  plaintiff. 

On  September  15,  1882,  the  defendants  answered  so  much  6i  the 
amended  bill  as  was  not  included  in  the  demurrer  thereto,  by  which  they 
deny  any  knowledge  or  information  as  to  the  plaintiff's  alleged  copy- 
zight,  and  admit  the  publication  and  sale  of  a  map  by  them,  as  stated  in 
toe  bill,  but  allege  tnat  their  map  includes  many  additions,  improTO- 
meiitSy  and  changes  not  in  the  .plaintiff's,  and  deny  that  in  ttie  prepare- 
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tion  of  tiieir  map  ihey  copied  the  whole  of  the  plaintiff's  map,  but  admit 
that  they  made  use  of  said  map  for  comparison  and  in  small  part  for 
compiling  their  map,  and  allege  that  by  reason  of  the  imperfections  in 
the  same  and  the  changes  and  additions  to  the  towns  aforesaid  since  the 
publication  thereof  and  prior  to  the  publication  of  the  defendants'  the 
former  had  *'  become  of  little  value  and  unsalable." 

It  satisfactorily  appears  that  the  plaintiff  duly  complied  with  the  law 
in  obtaining  his  copyright. 

The  plaintiff  testiiies  that  he  filed  a  tracing  of  the  printed  title  of  hie 
map  with  the  librarian  of  congress,  but  it  is  contended  that  this  is  not  a 
'*  printed"  copy  of  such  title  as  is  required  by  section  4956  of  the  re- 
vised statutes. 

The  **  copy  "  of  such  title  furnished  the  plaintiff  by  said  librarian,  in 
pursuance  of  section  4957  of  the  revised  statutes,  does  not  indicate  what 
was  the  character,  in  this  respect,  of  the  title  deposited  with  him.  It  is 
described  in  the  certificate  of  the  librarian  simply  as  **  the  title  of  a  map." 

A  tracing  is  a  mechanical  copy  or  fac-simile  of  an  original,  produced 
by  following  its  lines,  with  a  pen  or  pencil,  through  a  transparent  medium, 
called  tracing-paper.  The  map,  together  with  the  title  in  Roman  letters, 
was  engraved  on  stone  and  then  printed,  and  a  copy  of  this  printed  title, 
thus  made,  was  filed  with  the  librarian.  ' 

This,  I  think,  was  a  substantial  compliance  with  the  statute.  A 
'*  printed"  copy  can  only  be  required  for  convenience  of  reading  as  com- 
pared with  ordinary  script  or  writing.  But  a  copy  of  the  title  which  has 
the  form  and  appearance  of  a  printed  one,  whether  made  by  an  impres- 
sion upon  type  or  with  a  pen,  with  or  without  the  aid  of  tracing-paper,  is 
so  far  a  printed  copy.  The  result  and  not  the  means  by  which  the  print- 
ing is  accomplished  is  the  thing  to  be  considered.  As  legible  a  copy  of 
the  title  may  be  printed  or  produced  with  a  pen  as  with  iype. 

The  defendants  also  object  that  it  does  not  appear  from  the  evidence 
that  the  plaintiff  deposited  two  copies  of  his  map  in  the  mail  addressed  to 
the  librarian  within  ten  days  after  its  publication,  as  provided  in  section 
4959  of  the  revised  statutes;  but  as  they  contend,  it  appears  such  copies 
were  deposited  in  the  mail  some  time  after  the  map  was  printed  but  be- 
fore  it  was  published  or  offered  for  sale. 

It  appears  that  the  copies  of  the  map  were  deposited  in  the  library  of  con- 
gress on  January  23d — ^just  one  month  after  the  copy  of  the  title  was.  At 
that  time  the  mail  from  here  to  Washington  was  from  twelve  to  fourteen 
days  in  transit,  so  that  it  is  quite  certain  that  the  copies  were  mailed  here 
near  about  January  10,  1874.  The  map  was  then  printed,  of  course,  but 
how  long  before  is  not  clear  or  material.  Probably  it  had  not  then  been 
formally  published  or  offered  for  sale  to  the  public.  The  plaintiff  says 
in  his  testimony,  **  I  sent  them  [the  maps]  on  before  I  offered  any  copies 
for  sale." 

The  objection  then  comes  to  this,  that  it  is  not  sufficient  to  mail  the 
copies  after  printing  and  before  formal  publication,  but  that  the  same 
must  be  sent  to  the  librarian  after  publication.  The  purpose  of  the 
statute  is  to  secure  a  collection  in  the  library  of  congress  of  all  the 
works  copyrighted  under  the  laws  of  the  United  States,  and  so  two 
copies  of  each  are  requii*ed  to  be  delivered  or  mailed  to  the  librarian  at 
an  early  period  after  publication — not  less  than  ten  days.     But  if  the 

Proprietor  of  the  work  will  take  the  pains  to  send  the  copies  on  the  very 
ay  of  publication,  I  see  no  reason  why  he  may  not.    And  if  a  daj  or 
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two  or  ten  should  intervene  between  the  printing  and  formal  publication 
of  a  work,  what  purpose  of  the  statute  is  not  as  well  served  if  the  pro- 
prietor should  be  diligent  enough  to  mail  or  deliver  the  copies  before 
such  publication  ?    None  that  I  can  conceive  of. 

The  statute  must  have  a  reasonable  construction  in  this  respect,  hav- 
ing in  view  the  purpose  for  which  it  was  made.  And  this  is,  that  the 
copies  can  not  he  delivered  or  mailed  later  than  ten  days  after  publica- 
tion, but  may  be  before. 

From  the  evidence  it  appears  that  the  defendants  employed  a  civil 
engineer  and  draftsman  to  compile  or  prepare  the  original  of  their  map, 
and  that  in  so  doing  he  used  the  map  of  the  plaint  and  three  other 
older  uncopyrighted  maps,  one  of  which  was  in  manuscript,  together 
with  the  public  records  and  common  observation,  but  no  actual  surveys. 
The  ciiy  of  Portland  and  its  suburbs,  which  are  the  subject  of  these 
maps,  having  been  improved  and  increased  in  population  during  ^the 
seven  years  that  elapsed  between  their  publication,  that  of  the  defend- 
ants' contains  some  matter  that  is  not  found  on  the  plaintiff's. 

Questions  of  infringement  of  copyright  are  often  very  difficult  to  de- 
cide. The  distinctions  between  the  lawful  and  unlawful  use  of  a  prior 
Eublication  are  sometimes  veiy  fine  and  almost  inappreciable.  They 
ave  been  called  the  metaphysics  of  the  law:  Folsom  v.  Marsh,  2  Storv, 
105.  A  person  who  bestows  his  skill  and  time  in  the  surveys,  research, 
and  observation  necessary  to  the  making  of  a  correct  map  of  any  place  or 
locality,  does  not  thereby  prevent  any  other  person  from  using  the  same 
means  io  accomplish  the  same  end.  The  natural  objects,  public  records, 
and  surveys  from  which  a  map  is  made  are  open  to  the  examination  of 
any  one.  But  it  is  clear  that  no  person  has  a  right  to  sit  down  and  copy 
the  map  of  another,  and  thereby  defraud  the  latter  of  the  profit  of  his 
labor  and  skill:  Gray  v.  Bussel,  1  Story,  18;  Blunt  v.  Patten,  1  Paine, 
3d7;  Cary  v.  Longman,  1  East,  358;  High  on  Inj.,  sec.  647. 

At  the  same  time,  it  is  not  every  use  of  a  prior  publication  that  is  con- 
sidered an  unlawful  infringement.  Bona  fide  quotations  from  a  book  do 
not  constitute  such  an  infringement.  But  as  absolute  originality  is  not 
possible  in  the  case  of  a  map,  a  person  may  take  material  from  prior  pub- 
Hcations,  provided  he  bestows  on  it  such  skill  and  labor,  in  revision  or 
otherwise,  as  to  produce  an  original  result.  But  the  appropriations 
must  not  be  denied,  and  the  alterations  must  not  be  merely  colorable, 
nor  the  result  a  servile  imitation  of  the  original:  Copinger'sLaw  of  Copy- 
right, 181, 183;  High  on  Inj.,  sec.  647. 

It  is  not  very  clear  from  the  evidence  what  use  was  made  of  the  plaint- 
iff's map  in  the  compilation  of  the  defendants',  unless  it  was  substantially 
cmied.  It  is  admitted  by. the  defendants,  and  their  draftsman  so  tes- 
tines,  that  it  was  used  for  comparison  and  correction.  But  this  may 
mean  more  or  less.  The  defendants'  map  may  have  been  so  far  compared 
witti  and  corrected  by  the  plaintiff's  as  to  make  the  former  not  only  like 
the  latter,  but  practically  a  copy  of  it.  So  far  as  the  defendants'  map 
was  corrected  by  the  plaintiff's,  it  was  in  effect  a  copy  of  it. 

Save  the  additions  on  the  defendants'  map,  indicating  the  changes  and 
improvements  that  had  taken  place  since  the  publication  of  the  plaintiff's 
map,  there  is  no  difference  between  them,  except  that  the  former  is  on  a 
larger  scale  than  the  other,  and  has  some  lines  printed  in  colors.  And 
yet  it  is  possible,  although  they  are  both  so  far  alike,  that  one  was  not 
copied  from  the  other^  but  only  compiled  from  the  same  sources.    But 
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the  probabilities  are  otherwise.  There  is  a  singular  coincidence  in  the 
two  maps,  that  tends  strongly  to  prove  that  one  was  copied  from  the 
other.  On  the  plaintifiTs  map,  block  106  in  Caruther's  addition  to  Ca- 
ruther's  addition  appears  with  a  square  piece  out  of  the  north-west  cor« 
ner,  caused  by  a  re-entering  angle.  This  is  the  first  time  that  said  block 
appears  in  that  form  on  any  map.  The  plaintiff  testifies  that  he  entered 
it  on  his  map  in  that  form,  as  the  result  of  a  survey  made  by  himself, 
that  he  has  since  demonstrated  to  be  incorrect.  The  defendants  must 
have  copied  it  from  the  plaintiff's  map,  and  the  fact  that  they  copied  such 
a  singular  error,  which  appears  on  no  other  map,  indicates  strongly  that 
they  copied  the  plaintiff's  map  indiscriminately  and  generally.  Another 
coincidence  is  quite  as  convincing  in  the  same  direction. 

The  plaintiff's  map  shows  that  South  First  street,  in  Caruther's  addi- 
tion to  Caruthers'  addition,  does  not  conform  in  line  and  width  to  the 
same  street  in  Caruthers'  addition  to  Portland,  and  it  is  the  only  one  ex- 
cept the  defendants'  on  which  that  fact  appears;  while  from  the  testimony 
of  the  plaintiff  it  is  shown  they  do  conform  on  the  county  records,  and 
that  he  ascertained  the  want  of  conformity  from  actual  survey.  Now  as 
the  defendants'  map  is  not  made  from  actual  surveys,  but  from  other  maps 
and  public  records,  they  must  have  copied  this  feature  of  their  work  from 
the  plaintiff's.  And  if  the  plaintiff  was  mistaken,  either  as  to  the  error 
in  the  form  of  block  106  or  the  conformity  of  South  First  street  on-  the 
county  records,  the  defendants  might  easily  have  shown  it.  But  they 
have  not  attempted  to  do  so,  and  the  facts  thereabout  must  be  taken  as 
stated  by  the  witness. 

Add  to  this  the  admission  made  in  the  testimony  of  the  defendants' 
draftsman,  to  the  effect  that  he  got  all  he  could  out  of  the  plaintiff's  map, 
and  '*  never  thought  of  its  being  copyrighted,"  and  the  only  reasonable 
inference. from  the  premises  is,  that  in  the  compilation  of  the  defendants' 
map  they  substantially  copied  the  plaintiff's,  and  are,  therefore,  so  far 
guUty  of  an  infringement  upon  his  copyright. 

The  plaintiff  is  entitled  to  a  perpetual  injunction  against  the  defend- 
ants, as  prayed  for  in  his  bill,  and  to  an  account  of  the  profits  realized 
by  them  on  the  sale  of  the  infringing  map,  for  which  purpose  the  oause 
will  be  referred  to  the  master. 
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DI8TRICTO0URT,  DISTRICT  OF  OREGON. 
The  Queem  op  the  Pacific.    Pacific  Coast  Steamship  CoMBAmr^  Claimant. 

rikd  Deetmber  18, 188S. 

Admxbaltt  Rule  38 — '*  Pbocxeds  op  Peopxbtt  "  thxreukdeb. — ^Where  ft  ship  and 
cargo  are  saved  from  a  comiDon  peril,  after  a  considerable  jettison  of  the  latter,  and 
allowed  by  the  salvors  to  proceed  to  their  destination,  where  the  saved  cargo  was  deliv- 
ered by  the  master  or  agent  to  the  consignees  without  contribution  for  salvage  or  jettison, 
bat  on  the  deposit  by  each  consignee  of  a  snm  of  money  equal  to  twenty  per  cent,  of 
the  value  of  the  cargo  delivered  to  him  **to  cover  general  average,"  and  the  execution 
of  a  bond  fix  the  payment  of  his  proportion  of  the  *'  losses  and  expenses  "  consequent 
upon  such  peril,  the  salvage  service  being  for  the  benefit  of  both  ship  and  carco,  the  ex- 
pense thereof  constituted  a  eederal  average;  and  in  a  suit  i^inst  the  ship  and  cargo  for 
sali-age,  the  libelants  may  elect  to  treat  such  deposit  as  so  nir  a  substitute  for  the  cargo 
delivered,  and  require  the  agent  of  the  vessel,  under  admiralty  rule  38,  to  bring  the  same 
into  court  to  answer  the  exigency  of  such  suit. 

Lf  admiialtj.     The  opinion  states  the  facts. 
M.  W.  Fechheimer,  for  the  libelants. 
Cyrus  A.  Dolph,  for  the  claimant. 

Deady,  J.  On  October  13, 1883,  the  steamship  Queen  of  the  Pacific 
and  cargo  were  libeled  in  this  court  upon  a  claim  of  salvage  by  George 
H.  Flavel  and  others,  the  owners,  managers,  and  employees  of  and  on 
the  steam-tugs  C.  J.  Brenham,  Astoria,  Columbia,  and  Pioneer.  On  the 
same  day,  the  vessel  was  arrested  'and  claimed  by  C.  H.  Prescott,  man-* 
aging  agent,  for  the  owner,  the  Pacific  Coast  Steamship  Company. 

On  October  15th,  the  libelants  filed  a  petition  herein  under  the  admi- 
ndty  hde  38,  asking  that  the  managing  agent  aforesaid  be  required  to 
show  cause  why  certain  moneys  deposited  with  him  by  the  consignees  of 
the  Queen's  cargo  should  not  be  brought  into  court,  to  answer  the 
exip^ency  of  this  suit;  and  on  November  3d  said  agent  filed  an  answer 
to  the  petition,  and  tiie  matter  was  argued  and  submitted  on  November 
10th. 

From  the  statements  in  the  petition  and  the  libel  to  which  it  refers, 
and  the  answer  thereto,  and  accepting  the  latter  when  they  differ  from 
the  former,  it  appears  that  on  September  4,  1883,  the  steamship  Queen 
of  the  Pacific,  then  being  of  the  value  of  five  hundred  and  fifty  thousand 
dollars,  while  on  a  voyage  from  San  Francisco  to  Portland  with  a  cargo 
of  not  less  value  than  two  hundred  thousand  dollars,  and  three  hundred 
passengers,  grounded  about  noon,  in  a  dense  fog,  on  Clatsop  spit,  at  the 
mouth  of  the  Columbia  river,  and  on  the  following  day,  at  or  near  high 
tide,  in  the  afternoon,  was  pulled  off  by  the  steam- tugs  aforesaid,  under 
the  direction  aifd  management  of  the  libelants,  after  throwing  overboard 
about  one  fourth  in  value  of  her  cargo,  and  allowed  by  the  salvors  to 
proceed  on  her  voyage  to  Portland,  where  the  remainder  of  her  cargo 
was  delivered  to  the  respective  consignees;  said  agent  first  demanding 
and  receiving  from  each  of  said  consignees  a  deposit  in  Hnoney  equal  to 
twenty  per  centum  of  the  value  of  such  consignment,  "  to  cover  general 
average  and  other  charges;"  and  also  a  bond  or  agreement  for  the  pay- 
ment of  his  proportionate  share  of  the  '*  losses  and  expenses"  caused  by 
the  stranding  and  saving  of  said  vessel  and  cargo,  as  aforesaid,  to  be 
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ascertained  by  certain  named  ''ayerage  adjusters  in  accordance  with  the 
established  usage  and  laws." 

Since  the  argument  of  the  application  and  on  December  1st,  the  claim- 
ant answered  the  libel,  by  which  it  admits  that ''  said  tugs  rendered  val- 
uable aid  and  assistance  to  said  steamship  in  enabling  her  to  get  off  from 
said  spit,"  and  alleges  that  the  value  of  the  vessel  is  of  no  greater  sum 
than  four  hundred  and  eighty-five  thousand  dollars,  and  that  at  the  time 
of  said  stranding  she  had  on  board  one  thousand  eight  hundred  and  sixty 
measured  tons  of  assorted  cargo,  of  the  value  of  tiiree  hundred  and  fif- 
teen thousand  dollars,  of  which  six  hundred  and  thirty-two  measured 
tons  were  jettisoned,  of  the  value  of  about  ninety-five  thousand  dollars. 

Where  a  ship  and  cargo  are  saved  from  a  common  peril,  each  must 
bear  its  proportion,  according  to  its  value,  of  the  compensation  decreed 
to  the  salvors,  but  neither  is  liable  for  the  salvage  due  from  the  other: 
2  Par.  S.  &  A.  263,  304;  The  Leathers  &  Cargo,  New  Ad.  Rep.  427. 

The  libelants  therefore  have  no  claim  against  the  Queen  for  saving  the 
cargo,  and  unless  they  are  entitled  to  have  this  money  brought  into 
court  as  a  substitute  for  the  cargo,  they  can  not  in  this  respect  obtain 
any  relief  in  this  suit. 

It  may  be  admitted,  that  this  deposit  is  not  the  ''proceeds"  of  the 
cargo  within  the  letter  of  rule  38,  because  it  was  not  actually  derived 
from  the  sale  of  it.  But  it  was  obtained  by  the  claimant  from  the  con- 
signees of  the  cargo,  as  a  condition  precedent  to  its  delivery  to  them,  to 
stand  for  and  in  the  place  of  the  cargo,  in  certain  contingencies.  Now 
if  this  claim  for  salvage  is  one  of  such  contingencies,  then  I  think  the 
money  ia  so  far  the  "  proceeds"  of  the  cargo,  within  the  spirit  and  equity 
of  the  rule,  and  ought  therefore  to  be  brought  into  court  to  answer  such 
claim  accordingly. 

The  contingency  upon  which  this  deposit  was  to  stand  for  the  cargo 
delivered  was  the  liability  of  the  latter  to  a  general-average  contribution, 
consequent  upon  the  stranding  of  the  vessel  upon  which  it  was  then  being 
carried.  So  far  as  appears,  there  are  only  two  items  that  can  enter  into 
this  account  in  this  case.  They  are  salvage  and  the  value  of  the  prop- 
erty jettisoned.  There  is  no  doubt  about  the  second  one  in  any  case, 
but  the  first  one  depends  on  circumstances. 

An  expense  incurred  for  salvage  for  the  benefit  of  a  ship  or  cargo  is  a 
particular  average  charge  upon  either  the  ship  or  cargo,  as  the  case  may 
be,  but  where  such  expense  is  incurred  for  the  benefit  of  both,  it  consti- 
tutes a  general  average. 

In  Peters  &  Co.  v.  Warren  Ins.  Co.,  1  Story,  468,  Mr.  Justice  Story 
says:  ''General  average  is  <2ommonly  understood  to  arise  from  some 
voluntary  act  done,  or  sacrifice  or  expense  incurred,  for  the  benefit  of  all 
concerned  in  the  voyage  or  adventure;  and  then  it  is  apportioned  upon 
all  the  interests  which  partake  of  the  benefit'.  But  the  mere  fact  that  an 
apportionment  is  made  of  a  loss  between  the  different  parties  in  interest, 
if  the  loss  itself  does  not  arise  from  some  act  done  or  sacrifice  or  expense 
voluntarily  incurred  for  the  common  benefit,  does  not  make  it  necessarily 
a  case  of  general  average  by  our  law.  Salvage  is  properly  a  charge,  Ap- 
portionable  upon  all  the  interests  and  property  at  nsk  in  the  voyage, 
which  derive  any  benefit  therefrom.  But  although  it  is  often  in  Sie 
nature  of  general  average,  it  is  far  from  being  universally  true,  that,  in 
the  sense  of  our  law,  all  salvage  charges  are  to  be  deemed  a  general 
average.     On  the  contrary,  these  charges  are  sometimes  a  simple  average 
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or  partial  loss.  We  must,  therefore,  look  to  tbe  partictilar  circumstances 
of  the  case  to  ascertain  whether  it  be  the  one  or  the  other."  In  Job  v. 
Laogton,  6  El.  &  B.  779,  the  court  says:  ''All  expenses  incurred  from 
the  misadTenture,  till  all  the  cargo  has  been  discharged,  confessedly  con- 
stitute a  general  average."  And  in  1  Par.  S.  &  A.  362,  it  is  said  that 
*'  aalvage,  *  *  *  b^g  for  the  benefit  of  all  persons  concerned  in 
ship,  cargo,  and  freight,  falls  within  the  rale  of  general  ayerage :"  See 
also  Id.  436.  The  expense  of  salvage  in  this  case,  whatever  it  may  be, 
Teas  consequent  on  the  misadventure  of  stranding  the  vessel,  and  the 
Berrice  was  certainly  for  the  benefit  of  both  ship  and  cargo.  Conse- 
quently it  is  a  geneial  average — one  of  the  items  which  the  deposit  was 
made  to  meet. 

The  bond  which  was  taken  to  meet  the  *'  losses  and  expenses  "  incurred 
by  the  stranding,  as  might  be  ascertained  by  the  "average  adjusters," 
must  be  considered  a  further  security  for  the  payment  of  the  contribu- 
tion that  may  be  found  due  from  the  consignees  for  the  loss  occasioned 
bj  the  jettison,  in  case  the  deposit  should  be  found  insufficient  to  satisfy 
it  and  the  expense  of  salvage. 

The  claimant  was  allowed  by  the  salvors,  in  the  interest  of  commerce 
and  for  the  convenience  of  all  concerned,  to  bring  the  saved  property 
into  port,  where  the  master  or  agent  assumed  the  responsibility  of  deliv- 
ering the  saved  cargo  to  the  consignees,  without  payment  of  salvage  or 
contribution  for  the  jettison,  but  taking  at  the  same  time  a  deposit  and 
bond  from  each  of  them  as  a  substitute  and  security  therefor. 

In  so  doing,  he  acted  as  the  agent  of  all  the  persons  concerned:  1  Par. 
S.  &  A.  473.  And  I  think  that  so  far  as  this  deposit  is  concerned,  it 
ought  to  be  regarded  for  this  purpose,  as  a  substitute  for  the  cargo,  and 
that  the  libekuits  may  ratify  the  substitution  and  claim  the  benefit  of  it 
in  this  suit. 

The  contribution  for  the  jettison  is  a  matter  between  the  ship  and 
eaigo,  but  the  contribution  for  salvage  is  one  for  which  they  are  both 
bound  to  the  libelants  in  proportion  to  their  value. 

While  this  conclusion  is  only  just  to  the  libelants,  it  is  not  prejudicial 
to  the  rights  of  any  one.  It  reaches  the  manifest  equity  of  the  case,  and 
is,  I  think,  fairly  within  the  spirit  and  purpose  of  the  admii*alty  rule  38. 

The  prayer  of  the  petition  is  granted,  and  it  appearing  that  the  agent 
has  in  iiis  hands  not  less  than  thiity  thousand  dollars  of  such  deposit, 
he  is  required  to  bring  the  same  into  court  to  answer  the  exigency  of  this 
suit,  and  particularly  the  claim  of  the  libelants  against  said  saved  cargo 
for  salvage. 
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SUPREME  COURT  OF  CALIFORNIA. 
People  v.  Shem  Ah  Fooe  et  al. 

In  Bank.    FiUd  December  S4,  188$. 

Refusal  to  Allow  Defendants  to  Withdraw  their  Plea  of  Not  Guiltt,  and  to 
interpose  instead  a  demuiTer  and  a  motion  to  set  aside  thjB  information,  is  not  an  abuse 
of  discretion. 

Denial  of  a  Motion  to  Set  Aside  an  Information  which  was  subscribed  by  the  dis- 
trict attorney  of  the  county,  is  not  error,  where  it  does  not  affirmatively  appear  from 
the  ti'anscript  that  before  the  filing  thereof  the  defendants  had  not  been  legally  com* 
mitted  by  a  magistrate. 

Evidence  of  the  Defendant's  Manner  and  CoxDncT  when  Arreoted,  and  com- 
ments upon  the  same,  made  by  a  third  person  at  the  time,  in  the  presence  and  hearing 
of  the  defendants,  is  admissible. 

Whether  Leading  Questions  shall  be  Allowed  to  be  Put  by  the  prosecution  to 
its  own  witnesses,  is  a  matter  of  judicial  discretion. 

Refusal  to  Strike  Out  the  Testimony  as  to  Certain  Admissions  by  the  defend- 
ants, made  after  their  arrest,  while  in  the  sheriffs  office  and  in  the  jail,  is  not  error, 
where  there  is  nothing  to  show  that  such  admissions  were  not  voluntary. 

Admissions  Made  by  One  Defendant  in  a  Conversation  with  a  third  person  are 
competent  evidence  against  him  on  a  trial  of  two  defendants  jointly  for  murder. 

Exceptions  to  Statements  of  Counsel. — Mere  objections  or  '^exceptions"  made  by 
defendants  on  the  trial  to  statements  by  the  counsel  for  the  prosecution  in  his  ar);u- 
ment  before  the  court  and  jury,  can  not  be  considered  by  the  appellate  court,  where 
no  action  by  the  trial  court  in  the  matter  was  demanded,  and  no  exception  was  taken  to 
any  ruling  or  action  of  the  court. 

Instructions  by  the  Court— Circumstantial  Evidence. — ^Where  defendants'  coun- 
sel made  attacks  upon  circumstantial  e^'idence  as  a  ground  for  conviction,  and  called  the 
attention  of  the  jurv  to  certain  cases  found  in  books,  where  it  was  claimed  innocent  per- 
sons had  been  convicted  upon  circumstantial  evidence,  an  instruction  of  the  court  cau- 
tioning the  jury  against  attaching  too  much  importance  to  such  cases,  in  connection  with 
other  and  proper  instructions  conceming*circum8tantial  evidence,  is  not  error. 

Appeal  from  a  judgment  of  the  superior  court  for  the  county  of  Fresno, 
entered  upon  a  verdict  convicting  the  defendants  of  murder.  At  the 
trial,  the  counsel  of  the  defendants  asked  leave  of  the  court  to  withdraw 
the  plea  of  not  guilty,  and  for  permission  to  demur  and  move  to  set  aside 
the  information.  This  the  court  refused.  Certain  admissions  of  the 
defendants,  made  in  conversation  between  themselves,  and  overheard  by 
the  witnesses  for  the  prosecution,  who  had  been  so  placed  that  they 
could  overhear  what  was  being  said,  were  admitted  in  evidence,  against 
the  defendants'  objections,  and  a  motion  to  strike  out  such  testimony 
was  overruled.  In  his  instructions  to  the  jury,  the  court  charged  them 
against  attaching  too  much  importance  to  certain  cases  which  were  called 
to  their  attention  by  the  counsel  for  the  defendants,  the  effect  of  which 
cases  was  to  show  in  how  many  instances  innocent  persons  had  been  con- 
victed upon  circumstantial  evidence.  The  further  facts  appear  in  the 
opinion. 

Thamaa  D,  Biordan  and  W.  Barry,  for  the  appellants. 
Hart,  attorney  general,  for  the  respondent. 

The  CouKT.  1.  "We  can  not  say  the  court  below  abused  its  discretion  in 
refusing  to  allow  defendants  to  withdraw  the  plea  of  not  guilty,  and  to 
interpose  a  demurrer  and  motion  to  set  aside  the  information. 

2.  Nor  did  the  court  err  in  denying  defendants'  motion  to  dismiss  the 
information.    On  motion  of  defendant  an  information  may  be  se#  aside 
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if  it  be  not  signed  by  the  district  attorney,  or  if,  before  the  filing  thereof » 
the  defendant  -was  not  legally  committed  by  a  magistrate:  Penal  Code, 
995.  In  the  case  at  bar,  the  information  was  subscribed  by  the  district 
ftttomey  of  the  county,  and  the  transcript  does  not  show  but  that  the 
defendants  were  legally  committed  by  a  magistrate. 

3.  The  court  properly  disallowed  defendants'  challenge  to  the  panel  of 
jurors.  There  was  no  material  departure  from  the  forms  prescribed  for 
dmviDg  and  return  of  juries:  Penal  Code,  1059. 

4,  5,  6,  7.  We  think  the  testimony  of  the  witness  Witt,  as  to  the  man- 
ner and  conduct  of  defendant  Ah  Eook,  and  the  witness's  statement  that 
anotiier  person  spoke  of  the  peculiarity  of  defendant's  manner  at  the 
time,  was  admissible.  Nor  was  the  testimony  of  the  constable,  Meade, 
as  to  defendants'  manner  and  conduct  when  he  arrested  them,  inadmis- 
sible— taken  in  connection  with  the  declarations  of  Shem  Ah  Fook. 

8,  9, 10.  The  eighth,  ninth,  and  tenth  points  of  appellants  are  based 
on  objections  to  questions  of  the  prosecution,  on  the  ground  that  they 
were  leading  questions.  It  was  for  the  court  below,  in  its  wise  dis- 
cretion, to  permit  questions  leading  in  form. 

11, 12.  There  was  no  material  error  in  denying  defendants'  motion  to 
strike  out  the  testimony  of  the  witness  Millard,  nor  in  overruling  the  ob- 
jection to  Hubner  testifying.  As  to  the  statements  said  b^  the  witness  to 
have  been  made  by  defendants,  in  the  evening,  in  the  sheriff's  office,  and 
in  the  interval  between  the  first  and  second  d&jn'  proceedings  before  the 
committing  magistrate,  however  liable  to  abuse  such  mode  of  securing 
evidence  may  be,  we  can  not  say  the  statements  of  defendants,  as  alleged, 
were  not  voluntarily  made.  There  is  nothing  in  the  transcript  to  indicate 
that  the  statements  made  by  defendants  to  each  other  in  their  cells  in  the 
jail  were  not  voluntary. 

13.  The  objection  to  the  testimony  of  the  witness  Hubner  as  to  admis- 
sions of  Ah  Tie,  in  conversation  witih  Ah  Ping,  was  properly  overruled. 
Such  admissions  were  proper  evidence  against  defendant  Ah  Tie. 

14,15,16.  The ''exceptions,"  or  objections  to  statements  of  counsel 
for  the  people  in  argument,  and  in  the  presence  of  the  jury,  can  not  be 
considered.  No  action  of  the  court  with  reference  to  such  statements 
was  demanded  or  requested,  nor  was  there  any  exception  to  the  ruling  or 
action  of  the  court. 

17.  The  court  gave  the  instructions  which  were  given  as  a  charge  to  the 

18.  The  court  did  not  err  in  instructing  as  to  counsel  reading  from 
cases  where  convictions  have  been  had  upon  circumstantial  evidence: 
People  V.  Cronin,  34  Cal.  191. 

Judgment  and  order  affirmed. 


Smtth  v.  Tatlob  et  alg(. 

In  Bank,    lUed  December  $6,  1883. 

Attachiko  Gbsditob  vat  VoLtnrrABTLT  Release  Property  oy  the  Debtor  taken 
on  attachment,  without  an  order  of  court,  and  a  direction  bv  the  attorney  of  the  creditor 
to  the  sheriff  to  release  the  property  attached  will  have  such  effect. 

Appeai«  hj  the  defendant  Taylor  from  a  judgment  of  the  superior  court 
of  the  city  and  county  of  San  Francisco,  entered  in  favor  of  the  plaintiff, 
and  from  an  order  refusing  him  a  new  trial.    This  was  an  action  on  a 
No.  2— 3 
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promissory  note  against  John  A.  BobinsoU,  as  maker,  and  J.  A.  Ledden 
and  S.  P.  Taylor,  as  indorsers.  The  defendant  Taylor  answered  sep- 
arately, alleging  that  he  was  merely  a  surety,  and  set  up  in  defense  that 
the  plaintiff  had  attached  sufficient  property  of  Bobinson  to  satisfy  the 
note,  and  had  subsequently  released  the  at^hment  without  his  knowl- 
edge or  consent.  The  court  found  against  him  on  this  last  issue,  and  or- 
dered judgment  accordingly.     The  further  facts  appear  in  the  opinion. 

(7.  II.  Parker^  for  the  appellant. 

Ci'aig  &  Meredith,  for  the  respondent. 

Shabpsteim,  J.  The  finding,  ''  that  the  plaintiff  did  not,  at  any  time, 
release  or  cause  to  be  released  from  attachment  property  of  the  defend- 
ant Robinson,"  is  not  justified  by  the  evidence,  which  shows  *'  that  real 
property  sufficient  in  value  of  the  defendant  Robinson  had  been  duly 
attached  to  satisfy  any  judgment  which  might  be  obtained  in  said  action 
against  said  Robinson  and  Taylor; "  and  that  the  sheriff  was  directed  by 
the  attorneys  of  the  plaintiff  to  release  said  property  of  said  defendant 
Robinson  from  said  attachment. 

The  claim  of  respondent's  counsel,  that  real  property  attached  as  this 
TPas  can  only  be  released  by  order  of  the  court,  is  not,  in  our  opinion, 
tenable.  The  code  provides  for  a  discharge  of  a  writ  of  attachment,  by 
order  of  the  court,  on  motion  of  the  defendant,  on  the  ground  that  the 
same  was  improperly  or  irregularly  issued.  But  there  is  nothing  to  in- 
dicate an  intention  to  preclude  an  attaching  creditor  from  voluntarily 
releasing  property  attached,  or  that  such  a  release  would  not  be  valid 
until  it  received  the  sanction  of  the  court.  And  we  know  of  no  way  in 
which  the  plaintiff  could  have  made  a  release  more  effectual  than  by 
directing  the  sheriff  to  release  the  property  described  from  the  attach- 
ment. The  cases  which  hold  that  the  sheriff  could  not  do  this  without 
the  order  of  the  court,  or  the  consent  or  direction  of  the  plaintiff,  have 
no  application  to  this  case. 

Judgment  and  order  reversed. 

MoBRiBON,  C.  J.,  and  McKinstbt^  Thoenton,  MybigEi  and  McKfr,  JJ.» 
concuiTed. 


Morrow  v.  Superior  Court,  etc. 

In  Bank,    FUed  December  26,  1883, 

Justice's  Court  had  Jurisdiction  Prior  to  the  Adoption  of  the  Present  Consti- 
tution to  entertain  an  action  by  one  having  a  claim  against  a  life  insurance  company, 
incoi'porated  under  the  act  of  April  22,  1866,  against  a  stockholder  in  such  compao y»  to 
recover  his  proportionate  share  of  such  liability,  when  the  same  is  less  than  three  iiuu- 
dred  dollars. 

LiABiLrrY  OF*  A  Stockholder  for  the  Debts  of  Such  Company  is  Primary,  and 
not  contingent  upon  the  fact  that  the  creditor  has  exhausted  his  remedies,  or  any  part 
of  them,  against  the  corporation. 

Certiorari  to  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, to  review  the  proceedings  of  said  court  in  the  case  of  Barron  t. 
Morrow,  appealed  to  it  from  &e  justice's  court.  The  further  facts  ap- 
pear in  the  opinion. 

E.  W.  McGraw  and  James  T.  Boyd,  for  the  petitioner. 

Vinceni  Neale,  for  the  respondent. 
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Shaepstein,  J.  The  principal  question  in  this  case  is,  whether,  before 
the  adoption  of  the  present  constitution,  one  having  a  claim  against  a 
life  insurance  company,  incorporated  under  the  act  of  April  22,  1866 
(Stats.  1865-6,  p.  752),  could  bring  and  maintain  in  a  justice's  court  an 
action  against  a  stockholder  in  such  incorporation,  whose  proportionate 
share  of  such  liability  would  be  less  than  three  hundred  dollars. 

Wliether  he  could  or  not,  depends  very  much  on  the  construction  to  be 
giTen  to  section  17  of  said  act,  which  is  as  follows:  ''Each  stockholder 
of  the  company  shall  be  individually  and  personally  liable  for  such  pro- 
portion of  all  its  debts  and  liabilities  as  the  amount  of  its  capital  stock 
owned  by  him  bears  to  the  whole  of  the  capital  stock." 

In  the  brief  of  counsel  for  petitioner  it  is  said,  that  "  in  any  action  to 
enforce  this  liability  it  is  necessary  that  there  should  be  ascertained  and 
determined:^ 
"1.  The  amount  of  capital  stock  of  the  corporation. 
*'  2.  The  amount  of  this  capital  stock  owned  by  each  stockholder. 
*'  3.  The  total  amount  of  debts  and  liabilities  of  the  coinporation. 
"4.  The  proportion  of  such  debts  and  liabilities  for  which  each  stock- 
holder is  liable." 

And  it  is  further  said,  that  "  this  can  not  be  done  in  a  common-law 
action." 

But  if  an  individual  creditor  can  maintain  an  action  against  an  indi- 
vidual stockholder  for  such  proportion  of  the  indebtedness  of  the  com- 
pany to  such  creditor,  as  the  stock  of  such  stockholder  bears  to  the 
whole  of  the  capital  stock  of  such  company,  it  would  only  be  necessary 
in  such  action  to  ascertain  the  whole  amount  of  the  capital  stock  of  such 
company,  the  amount  owned  by  the  stockholder  sued,  and  the  amount  of 
the  indebtedness  of  the  comx>any  to  the  creditor  suing  such  stockholder. 
This  could  be  done  quite  as  well  at  law  as  in  equity. 

The  first  clause  of  section  16  of  the  act  of  April  14,  1853,  as  amended 
by  the  act  of  April  27,  1863,  read  as  follows:  "Each  stockholder  shall 
be  individually  and  personally  liable  for  his  proportion  of  all  the  debts 
and  liabilities  of  the  company  contracted  or  incurred  during  the  time 
that  he  was  a  stockholder,  for  the  recoveiy  of  which  joint  or  several  ac- 
tions may  be  prosecuted." 

In  Laxrabee  v.  Baldwin,  35  Cal.  155,  it  was  said  it  would  not  be 
a  strained  construction  of  that  clause,  standing  alone,  to  hold  that  a 
creditor  of  the  company  might  maintain  an  action  against  an  individual 
stockholder  on  his  personal  liabilitv,  although  it ''might  be  open  to 
feoroe  doubt,  whether  it  was  contemplated  that  each  creditor  should  be 
eompelled  to  pursue  each  stockholder  for  his  individual  share  of  his 
debt,  or  whether  he  might  make  his  money  out  of  the  first  one  he  could 
ind,  whose  liabilitv  is  sufficient  to  cover  the  indebtedness."  But  after 
throwing  out  this  intimation,  the  court  decided  the  case  before  it,  mainly, 
if  not  wholly,  on  other  provisions  of  the  same  section. 

In  the  clause  last  above  quoted  it  is  expressly  provided  that  "  joint  or 
several  actions  may  be  prosecuted"  on  the  stockholder's  liability.  That 
provision  is  not  contained  in  the  clause  under  which  the  petitioner  was 
aned.  But  it  is  expressly  provided  that  each  stockholder  shall  be  individ- 
naUy  tjid  personally  liable  for  a  proportion  of  all  the  debts,  and  he  is  nec- 
essflffily  liable  for  the  same  proportion  of  each  debt.  All  the  debts  means 
^"rery  debt  of  the  comxMUiy;  and  it  does  seem  to  tis  that  any  creditor  is 
entitled  to  sue  any  stockholder  for  such  proportion  of  the  indebtedness 
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af  the  company  to  such  creditor  as  the  stock  of  such  stockholder  bears  to 
the  whole  capital  stock  of  said  company.  The  stockholder  is  made 
individuaJly,  not  jointly,  liable.  And  if  it  should  be  the  misfortune  of 
any  stockholder  to  be  sued  by  each  creditor  of  the  company,  the  aggre- 
gate of  their  scTcral  recoyeries  could  not  exceed  the  sum  which  all  might 
recover  in  a  joint  action. 

As  to  the  primary  liability  of  the  stockholders  of  the  company,  for  its 
debts,  we  entertain  no  doubt.  There  is  a  provision  for  a  guaranty  fund, 
to  which  recourse  may  be  had  after  the  assets  from  premiums,  and  other 
sources,  exclusive  of  capital  stock,  have  beei\  exhausted.  But  as  we  con- 
strue it,  there  is  nothing  in  the  act  which  postpones  a  creditor's  right  of 
action  against  a  stockholder,  until  after  he  has  exhausted  his  remedies, 
or  any  part  of  them,  against  the  company  for  the  recovery  of  his  debt. 
The  liability  of  the  stockholder  is,  in  our  opinion,  as  distinct  and  sep- 
arate from  tiiat  of  the  corporation  as  it  would  be  if  the  act  had  made  no 
provision  for  any  other  liability  than  that  of  stockholders  for  the  debts  of 
the  company. 

Judgment  affirmed. 

MoBBisoN,  G.  J.,  and  Thobnton  and  Mtbick,  JJ.,  concurred. 


Babstow  v.  Savage  MnTiNa  Co.  et  al.,  Kutz,  Intervener. 

In  Bank,    Filed  December  iB6, 188S, 

Bona  Fide  Purchaser  from  a  Thief  of  Certificates  of  Stock,  standing  on  the 
books  of  the  company  in  the  name  of  one  person,  although  owned  by  another,  acouires 
no  title  as  against  the  real  owner,  notwithstanding  such  certificates  were  regularly  in- 
dorsed by  the  person  in  whose  name  they  stood,  if  they  were  stolen  withont  the  fault  or 
negligence  of  the  owner. 

Csutificate  of  Stock  in  an  Incorporated  Company  Is  not  a  negotiable  instmroent 
according  to  the  definition  of  the  civil  code. 

Bona  Fide  Purchaser  of  Certificates  of  Stock  from  One  who  has  not  the  title  and 
has  no  authority  to  sell,  who  relies  upon  the  negligence  of  the  owner  for  his  protection, 
must  show  that  such  negligence  was  the  proximate  cause  of  his  deceit. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  intervener.  The  opinion  states 
the  facts. 

Barilett  &  Smith,  for  the  appellant. 

Gordon,  Waymire,  and  Lloyd,  Newlands  db  Wood,  for  the  respondents. 

Myrick,  J.  The  facts  of  this  case,  as  presented  in  the  findings,  are  sub- 
stantially as  follow : 

Prior  to  February  5, 1879,  the  defendant,  the  Savage  Mining  Com- 
pany, duly  issued  its  three  certificates  of  stock.  No.  24,848,  certifying 
that  C.  A.  Schmitt,  trustee,  is  entitled  to  thirty  shares  of  the  capital  stock 
of  the  said  company,  transferable  on  the  books  of  the  company  by  in- 
dorsement on  and  surrender  of  the  certificate;  No.  25,537,  in  the  name  of 
Randolph,  Mackintosh  &  Co.,  trustees,  for  ten  shares;  and  No.  25,704,  in 
the  jiame  of  Greenbaum,  Helbing  &  Co.,  trustees,  for  ten  shares,  in  like 
tenor  as  the  first.  On  the  fifth  of  February,  1879,  the  plaintiff  purchased 
from  the  owners  thereof,  for  value  paid,  the  said  fifty  shares,  and  received 
the  said  certificates,  properly  indorsed.  Thereafter,  on  or  about  May  1, 
1879,  the  said  certificates  were,  without  any  fault  or  negligence  of  ^the 
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plaintiff,  stolen  from  him,  and  were,  on  the  sixth  of  May,  1879,  sold  and 
delJTered  by  the  thief  to  the  defendant  Bogers,  he,  Rogers,  purchasing 
the  same  in  the  usual  course  of  business,  for  Talue,  without  notice  of 
any  defect  in  his  Tender's  title. 

The  plaintiff  never  sol^  the  certificates  or  the  stock  which  they  repre- 
sent, or  authorized  or  acquiesced  in  or  ratified  such  sale.     On  the 
thirtieth  of  May,  1879,  plaintiff  demanded  of  the  defendant  Bogers  the 
letnm  of  the  certificates,  and  Bogers  refused  to  deliyer  them.     The  in- 
ter?enor,  Kutz,  purchased  the  certificate  for  thirty  shares  (subsequently 
to  the  theft)  in  tlie  ordinaiy  course  of  business,  for  value,  without  notice 
of  any  defect  in  his  vendor's  title,  and  whatever  title  he  (Kutz)  has,  he 
derived  from  Rogers.     None  of  said  fifty  shares  have  been  transferred 
on  the  hooks  of  the  company  from  the  names  of  the  parties  set  forth  in 
said  certificates,  except  the  ten  shares  represented  by  certificate  No. 
25,537,  which  have  been  sold  for  assessments.     After  the  theft  the  plaint- 
iff duly  demanded  of  the  company  a  transfer  of  said  fifty  shares  from  the 
names  in  which  they  stand,  as  aforesaid,  to  his  own  name,  and  the  issu* 
ance  to  him  of  a  certificate  therefor,  and  such  transfer  and  issuance  were 
refosed.    On  the  eleventh  of  August,  1879,  the  intervenor  presented  cer- 
tificate No.  24,843  to  the  company,  offered  to  pay  any  assessment  levied 
on  the  stock  represented  thereby,  and  demanded  a  transfer  to  himself  of 
the  thirty  shares  and  the  issuance  to  him  of  a  new  certificate,  which 
transfer  and  issuance  were  refused  on  the  ground  that  the  company  had 
already  been  notified  by  plaintiff  of  his  ownership  of  the  stock  and  of  the 
theft,  and  been  directed  to  stop  transfer  thereof,  and  had  been,  in  connec- 
tion with  Rogers,  sued  by  plaintiff  concerning  the  ownership  of  the  stock. 
The  court  then  found  as  to  the  value  of  the  stock  at  different  times  involved 
in  the  transactions.     From  these  facts  the  court  below  concluded  as  law 
that  the  intervenor,  Kutz,  was  entitled  to  judgn^ent  against  the  plaintiff 
and  the  company  for  his  costs,  and  against  the  company  for  four  hundred 
and  sixty  dollars  damages,  and  that  the  defendant  Rogers  was  entitled 
to  judgment  against  the  plaintiff  for  his  costs,  and  rendered  judgment 
accordingly.     From  this  judgment  the  plaintiff  appealed. 

It  will  be  seen  from  the  foregoing  that  the  question  for  consideration 
is,  if  fidiares  of  stock  of  a  corporation  standing  in  the  name  of  A.  on  the 
hooks  of  the  corporation  be  owned  by  B. ,  the  certificate  being  properly 
indorsed,  and  if  the  .certificate  be  stolen  without  the  fault  or  negligence 
of  B.,  does  the  purchaser  from  the  thief  take  title  so  as  to  prevent  B. 
from  claiming  the  property  ? 

1.  It  is  well  known  to  be  the  general  rule,  that  a  thief  acquires  no  title 
to  the  stolen  property,  and  that  he  can  pass  none.  '*  The  mere  posses- 
sion of  chattels,  by  whatever  means  acquired,  if  there  be  no  other  evi- 
dence of  property  or  authority  to  sell,  from  the  true  owner,  will  not 
enable  the  possessor  to  give  a  good  title:"  Covill  v.  Hill,  4  Denio,  323. 
To  the  general  ryle  above  stated  there  are  exceptions  as  to  money  and 
negotiable  securities. 

2.  A  negotiable  instrument  is  defined  to  be  '*  a  written  promise  or  re- 
qn^  for  the  payment  of  a  certain  sum  of  money  to  order  or  bearer:" 
Section  3087,  Civil  Code.  There  are  six  classes  of  negotiable  instru- 
ments, namely:  1.  Bills  of  exchange;  2.  Promissory  notes;  3.  Bank 
2u>te8;  4.  Checks;  5.  Bonds;  6.  Certificates  of  deposit:  Section  3095, 
Civil  Code. 

A  certificate  of  stocky  namely^  that  A.  is  the  owner  of  shares  of  stock 
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in  an  incorporated  company,  is  not  a  promise  or  request  for  the  payment 
>of  money,  nor  does  it  contain  any  of  tiie  elements  of  such  promise  or  re- 
quest. ' '  A  negotiable  instrument  must  not  contain  any  other  contract  than 
such  as  is  specified  in  this  article:"  Section  8093,  Civil  Code. 

*'  The  distinction  between  all  these  [notes,  bills,  corporation  bonds] 
aiid  corporate  stocks  is  marked  and  striking.  Certificates  of  stock  are 
not  securities  for  money  in  any  sense,  much  less  are  they  negotiable 
securities.  They  are  simply  the  muniments  and  evidence  of  the  holder's 
title  to  a  given  share  in  the  property  and  franchises  of  the  corporation:" 
Mechanics'  Bank  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  13  N.  Y.  627;  Sherwood 
V.  Meadow  Valley  Mining  Co.,  50  Cal.  412. 

The  case  last  above  cited,  Sherwood  v.  Meadow  Valley  Mining  Com- 
l>any,  was  an  action  based  on  the  following  facts:  One  Schmeidell  was 
the  owner  of  twenty  shares  of  the  stock  of  the  defendant,  and  held  a 
certificate  therefor  issued  to  himself,  as  trustee,  and  he  sold  the  shares 
and  delivered  the  certificate,  properly  indorsed,  to  Levy,  who  lost  the 
same,  not  having  had  the  stock  tmnsf erred  on  the  books  of  the  corpora- 
tion. The  plaintiff  purchased  (as  he  supposed)  the  stock,  and  received 
delivery  of  the  certificate,  for  value,  in  the  usual  course  of  his  business 
as  a  stock  broker.  It  was  held  that  the  plaintiff  acquired  no  right  to  the 
stock. 

In  the  subsequent  case  of  Winter  v.  Belmont  Mining  Company,  53 
Cal.  428,  the  facts  were,  that  Winter  was  the  owner  of  certain  shares  of 
stock,  and  had  them  transferred  on  the  books  of  the  company  to  the 
name  of  *'  M.,  trustee,"  who  indorsed  the  certificates  in  blank,  and  de- 
livered them  to  Winter,  Subsequently  M.  stole  the  certificates  from 
Winter,  and  sold  them  in  the  market  in  the  ordinary  course  of  business. 
The  court,  in  commenting  on  the  statute  providing  that  shares  of  stock 
may  be  transferred  by  indorsement  and  delivery  of  the  certificate,  but 
that  the  transfer  is  not  valid  except  as  between  the  parties  until  entered 
on  the  books  of  the  corporation,  and  on  certain  prior  cases  holding  that 
until  such  entry  the  stock  may  be  sold  on  execution  against  the  person  in 
whose  name  the  stock  stood,  applied  that  principle  to  the  case  before  it 
of  stolen  certificates,  and  held  that  the  purchaser  from  M. ,  the  thief,  took 
a  good  title. 

We  are  not  prepared  to  follow  that  case  (Winter  v.  Belmont  Mining 
Company)  in  what  is  said  in  the  opinion  regarding,  the  negotiability  of 
certificates  of  stock;  but,  on  the  contrary,  are  of  opinion  that  the  prin- 
ciple that  the  thief  of  the  stolen  property  (it  not  being  money  or  nego- 
tiable securities)  can  pass  no  title,  should  be  maintained,  unless  the  facts 
presented  by  a  case  should  bring  it  within  the  law  as  stated  in  McNeil 
V.  The  Tenth  National  Bank,  46  N.  Y.  325:  "  When  the  owner  of  prop- 
erty confers  upon  another  an  apparent  title  to  or  power  of  disposition 
over  it,  he  is  estopped  from  asserting  his  title  as  against  an  innocent  third 
party  who  has  dealt  with  the  apparent  owner  in  reference  thereto  without 
knowledge  of  the  claims  of  the  true  owner."  Upon  referring  to  the 
transcript  in  Winter  v.  Belmont  Mining  Company,  we  observe  the  find- 
ings of  the  court  state  that  Winter  delivered  his  certificates  to  M.  with 
permission  that  the  latter  have  the  shares  of  stock  transferred  on  the 
books  and  certificates  issued  to  him  (M. )  for  the  purpose  of  enabling  the 
said  M.  to  vote  at  the  then  coming  election  as  the  owner  of  said  stock. 
Here  was  an  element  upon  which,  perhaps,  it  might  properly  be  held  that 
Winter  was  estopped  from  saying,  as  to  an  innocent  purchaser,  the  title 
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did  not  pass;  because,  for  one  purpose  at  least,  tIz.  ,  io  Yote,  he  liad  author- 
ized M.  to  appear  to  be  and  act  as  the  owner. 

But  if  the  purchaser  from  one  who  has  not  the  title,  and  has  no  au- 
thority to  sell,  relies  for  his  protection  on  the  negligence  of  the  true 
owner,  he  must  show  that  such  negligence  was  the  proximate  cause  of 
the  deceit. 

In  the  case  at  bar,  the  owner,  Barstow,  did  not  clothe  the  thief  with 
any  apparent  power  to  pass  title.  The  certificates  (though  properly  in- 
dorsed) remained  in  the  names  of  the  former  owners,  and  when  Bogers 
purchased  he  was  not  dealing  with  any  one  who  had  apparent  authority 
from  the  owner  to  make  a  disposition  of  the  stock;  he  dealt  with  one 
having  nothing  beyond  bare  possession,  which,  as  said  above,  does  not 
doihe  the  possessor  with  the  power  of  selling. 

In  conclusion,  then,  we  are  of  opinion,  and  decide,  that  where  stock 
of  an  incorporation  stands  on  the  books  in  the  name  of  A.,  and  the  stock 
is  owned  by  B.,  and  the  certificate  (though  properly  indorsed)  is  stolen 
from  B.  without  his  fault,  the  thief  can  pass  no  title,  and  B.  may  pursue 
hisproperty. 

The  judgment  is  reyersed  and  the  cause  is  remanded,  with  instructions 
to  render  judgment  in  favor  of  plaintiff,  but  it  is  not  manifest  that  the 
plaintiff  can  have  judgment  against  Bogers  for  the  value  of  the  stock, 
and  also  that  the  incorporation  issue  new  certificates  to  him;  he  may 
have  one  or  the  other,  as  he  elects,  but  not  both.  It  is  stated  in  the 
findings  that  the  shares  represented  by  certificate  number  25,537  have 
been  sold  for  assessments.  Plaintiff  being  the  owner  of  those  shares,  he 
should  haTe  paid  the  assessments,  and  neither  Bogers  nor  the  incorpora- 
tion should  be  held  responsible  for  his  omission  to  do  so. 

MoBBiBos,  C.  J.,  and  SHASPsrsiNy  MoEibstby,  and  Thobmton,  JJ.,  con« 
coned. 

Boss,  J.,  concurred  in  the  judgment. 


Home  Loan  Asbocutiok  v.  Wileins  et  al..  King,  Petitioner. 

In  Bank    Fikd  December  £4*  188S. 

Sai:e  ot  Mortgagxd  Pbkmibss  will  kot  be  Stated,  Pekdiko  an  Appeal  from 
the  jadgmeDt  agaiost  a  suhsequent  purchaser  from  the  mortgajp;or  in  poBseasion,  unless 
ao  undertaking  he  filed  for  the  payment  of  the  deficiency,  if  any  shall  arise  on  said 
sale.  The  rule  is  otherwise  if  the  judgment  is  against  sucn  a  purchaser  not  in  posses- 
tioD. 

PEirnoif  for  an  order  staying  the  execution  of  a  judgment  for  the  sale 
of  certain  mortgaged  premises.  The  petition  was  made  in  behalf  of  a 
sabsequent  purchaser  from  the  mortgagor.  The  further  facts  appear  in 
the  opinion. 

E.  A.  Laiorence,  for  the  appellants  and  petitioner. 

J.  B.  Brandon,  for  the  respondent. 

The  CouBT.  On  the  former  hearing  in  department  two  (11  Pac.  C.  L.  J. 
252),  it  was  held,  that  where  an. appeal  is  taken  from  a  judgment  for  the 
sale  of  mortgaged  premises^  by  one  not  in  possession  thereof,  the  sale 
might  be  stayed  without  filing  an  undertaking  for  the  payment  of  a  de- 
ficiency arising  upon  such  sale;  and  that  the  petitioner^  not  being  in  pos- 
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session  of  the  mortgaged  premises,  was  entitled  to  have  sach  sale  stayed 
without  fiHng  such  undertaking.  It  now  transpires  that  the  petitioner 
was  in  possession  of  said  premises,  and  as  he  has  not  filed  an  under- 
taking for  the  payment  of  the  deficiency  if  any  shall  arise  on  said  sale, 
it  is  not  stayed  by  the  appeal.  It  follows  that  the  order  made  in  depart* 
ment  must  be  vacated,  and  the  application  for  a  stay  be  denied. 
Application  denied. 


Bbanoon  V,  His  CaEDrroBS. 
In  Bank    Filed  December  j?7, 1S8S. 

Evert  Cbbditob  op  an  Insolvent  Debtob  may  File  his  Opfosttiok  to  the  debt- 
or's discharge,  and  may  control  the  same  to  the  extent  of  withdrawing  it,  whether  other 
creditors  consent  thereto  or  not. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  discharging  an  insolvent  debtor.  The  facts  are  stated 
in  the  dissenting  opinion  of  Boss,  J. 

JffiUchinson  &  Lyon,  for  the  appellant. 

J,  R.  Brandon^  for  the  respondent. 

MvBicE,  J.  We  are  of  opinion  that  each  creditor  may  file  his  opposi- 
tion to  the  discharge  of  the  debtor,  and  may  control  the  same  to  toe  ex- 
tent of  withdrawing,  whether  other  creditors  consent  thereto  or  not. 

Judgment  affinned. 

MoBBiBON,  0.  J.,  and  Thobstok  and  Shabpstein,  JJ.,  concurred. 

Boss,  J.,  dissenting.  This  was  a  proceeding  in  insolvency  under  the 
insolvent  act  of  1852.  Within  statutory  time,  under  the  provisions  of 
section  20  of  the  act,  Henry  Co  well,  a  dissenting  creditor  of  the  insolv- 
ent, who  had  proved  up  his  claim,  filed  a  written  opposition  to  the  dis- 
charge of  the  insolvent,  grounded  on  fraud.  The  accusation  was 
answered  by  the  insolvent,  but  before  any  trial  was  had  of  the  issues 
raised  by  the  answer,  the  attorneys  for  the  insolvent  ajid  the  opposing 
creditor  stipulated  to  withdraw  the  opposition  and  answer,  and  to  allow 
the  proceedings  in  insolvency  to  go  on  as  if  no  opposition  had  been  filed. 
To  that,  however,  the  appellant,  who  was  also  a  schedule  creditor  of  the 
insolvent  and  had  proved  and  filed  his  claim,  objected,  upon  theground, 
as  stated  in  his  affidavit,  ''  that  the  stipulation  was  fraudulently,  col- 
lusively,  and  corruptly  entered  into  by  and  between  said  Cowell  and  said 
Brangon,  whereby,  in  consideration  of  the  sum  of  two  thousand  five 
hundred  dollars,  tiien  paid  or  secured  to  be  paid  by  said  Brangon,  and 
at  the  request  of  said  Brangon  the  said  Cowell  agreed  and  promised  to 
withdraw  and  dismiss  the  said  opposition  theretofore  filed  by  him  in  the 
matter  above  entitled."  Upon  this  affidavit  the  appellant  asked  leave  to 
intervene  and  prosecute  the  opposition  proceeding,  offering,  at  the  same 
time,  to  substantiate  by  proof  the  charges  which  he  had  made  in  the  affi- 
davit as  to  the  collusion  and  fraud  by  which  the  stipulation  had  been 
made,  and  the  offer  was  met  by  the  insolvent's  attorney,  who  stated  "  his 
readiness  to  prove,  by  witnesses  then  present,  that  such  charges  of  col- 
lusion and  fraud,  on  the  part  of  Cowell  and  the  insolvent,  were  utterly 
false  and  untrue."  But  the  court  refuaed  to  hear  tiie  af^mations  and 
denials  of  fraud  in  procuring  tiie  stipulation,  denied  the  application  of 
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the  appellant  to  mtervene,  dismissed  the  opposition,  and  afterward  dis- 
charged the  insolvent  debtor  from  his  debts  and  liabilities. 

Bj  section  20  of  the  act  of  1852  provision  is  made  by  which  any  one  or 
more  of  the  creditors  may,  within  ten  days  next  following  the  appoint- 
ment of  an  assignee,  contest  the  proceedings  on  the  ground  of  fraud,  by 
filing  a  written  opposition  stating  specifically  the  acts  of  fraud  charged, 
whereupon,  and  upon  receiving  the  insolvent's  answer  thereto,  a  juiy  is 
required  to  be  summoned  to  try  the  issue,  which,  if  established,  forever 
deprives  the  insolvent  of  the  benefit  of  the  act.  But  because  each  and 
eyeiy  creditor  is  by  the  act  entitled  to  file  a  written  opposition*  to  the 
proceedings  within  ten  days  next  following  the  appointment  of  an  as- 
signee, I  do  not  think  each  and  every  oniB  is  necessarily  bound  to  do  so 
in  order  to  protect  his  right.  ''  A  creditor  intending  to  oppose  the  dis- 
charge," as  said  in  In  re  Houghton,  10  N.  B.  239,  "  may  find  that  this 
dufy  has  been  assumed  by  another  creditor;  he  examines  the  specifica- 
tions and  considers  them  sufficient;  perhaps  he  consults  with  that  creditor, 
and  finds  him  determined  to  prosecute  the  case.  Suddenly  he  learns 
that  the  opposition  is  to  be  waived " — and  this  pursuant  to  an  alleged 
fraudulent  and  collusive  arrangement  between  the  insolvent  debtor  and 
the  opposing  creditor,  and  after  the  statutory  time  for  the  filing  of  an- 
other opposition  has  passed.  Can  such  a  practice  be  tolerated?  Is  the 
court  powerless  to  prevent  itself  from  being  made  the  instrument  for 
carrying  into  effect  the  arrangement  of  such  a  nature?  I  think  not. 
Good  faith  upon  the  part  of  the  insolvent  in  making  the  assignment  is 
by  the  statute  made  prerequisite  to  his  right  to  a  discharge.  When 
written  charges  of  fraud  in  making  the  assignment  are  duly  filed,  the  in- 
fiohent  debtor  is  required  to  answer  them,  and  if  he  denies  them,  they 
are  to  be  disposed  of  in  accordance  with  law.  The  statute  provides  that 
the  court  must  thereupon  summon  a  jury  to  try  them.  iNo  doubt  the 
charges  may,  by  the  consent  of  all  parties  in  interest,  and  by  the  per- 
luission  of  the  court,  be  withdrawn.  But  of  course  the  court  ought  not 
and  would  not  permit  such  withdrawal  if  there  was  reason  to  believe  the 
charges  were  true.  But  who  are  the  parties  in  interest  ?  Are  they  the 
insolvent  debtor  aAd  the  opposing  creditor  only?  I  think  bot.  When 
the  petitioner  is  adjudged  insolvent,  all  his  creditors  become  parties  in 
the  proceedings  and  interested  therein.  The  petitioner  can  not  retrace 
his  steps  and  cause  his  petition  to  be  dismissed  unless  by  the  consent  of 
all  of  his  creditors;  and  this  because  each  and  every  creditor  is  directly 
interested:  Cerf  v.  Oaks,  59  Cal.  135;  Bump's  Bank.  Law,  20.  So, 
too,  when  one  creditor  files  an  opposition  to  the  proceedings,  charging 
fraud  on  the  part  of  the  insolvent,  every  other  creditor  is  interested  in 
the  charge,  for  its  disposition  is  bound  tc>  affect  his  rights.  Every  cred- 
itor has  a  right  to  rely  upon  the  charge  being  prosecuted  in  good  faith, 
and  a  the  cmlitor  who  files  it  fails  ao  to  prosecute  it,  I  think  any  other 
creditor  entitled  to  assume  the  burden. 

The  judgment  should.be  reversed. 

McKee,  J.^  concuned. 


122  WEST  COAST  REPORTER.  [CaL 

Califobmu  Farmers'  etc.  Ii^s.  Co.  v.  Sghindleb  et  al. 

In  Bank.    Filed  Dtceniber  27^  188S. 

Finding  to  the  Eppect  that  a  Subsequent  Undertaking  was  Given  in  the  place 
of  a  former  one  which  was  required  upon  the  issuance  of  a  preliminary  restraining  order, 
is  erroneous,  when  the  complaint  alleges,  and  the  undertaking  recites,  that  the  same  was 
given  '*as  a  condition  to  the  further  continuance  of  the  said  injunction." 

Sureties  on  an  Undertaking  Given  on  Condition  of  the  further  continuance  of 
a  restraining  order,  or  in  place  of  a  former  undertaking  given  when  such  order  was  made, 
only  biiid  themselves  prospectively  from  the  date  of  the  execution  of  their  undertaking, 
and  upon  a  breach  thereof  are  not  liable  for  damages  sustained  by  the  obligee  before 
such  date. 

Appeal  from  a  judgment  of  the  superior  court  for  the  -city  and  county 
of  San  Francisco,  entered  in  favor  of  tlie  plaintiff,  and  from  an  order  de- 
nying the  defendants  a  new  trial.     The  opinion  states  the  facts. 

Fox  and  Kellogg^  for  the  appellants. 

FUsbury  and  TUus  and  A.  W.  Thompson^  for  the  respondent. 

McKee,  J.  The  action  in  hand  was  brought  against  defendants  as 
sureties  to  an  undertaking  in  the  sum  of  two  thousand  five  hundred  dol- 
lars, to  recover  damages  which  the  corporation,  plaintiff  in  the  action, 
claims  to  have  sustained  by  reason  of,  and  during  the  continuance  of,  a 
restraining  order,  and  the  costs  and  expenses  incurred  in  procuring  its 
dissolution. 

The  restraining  order  was  made  on  March  15, 1879,  in  an  action  com- 
menced on  that  day  by  George  W.  Carter  against  the  said  corx)oration  to 
perpetually  enjoin  it  from  collecting  an  assessment  which  had  been  levied 
upon  its  outstanding  policies  of  insurance.  At  the  time  of  filing  the  com- 
plaint in  the  action  Carter  obtained  an  order  to  show  cause  why  a  tempo- 
raiy  injunction  should  not  be  issued,  and  also  an  order  ad  interim 
restraining  the  corporation  from  doing  any  act  or  thing  in  the  'way  of 
collecting  the  assessment.  On  obtaining  this  last  order  he  gave  bond,  as 
required  by  the  court,  in  the  sum  of  one  thousand  dollars,  conditioned 
according  to  section  525  of  the  code  of  civil  proceduJBe.  That  bond  was 
filed  and  approved  by  the  court  on  March  15,  1879. 

The  order  to  show  cause  came  on  to  be  heard  April  11, 1879.  On  that 
day  counsel  for  both  parties  argued  and  submitted  Carter's  application 
for  a  temporary  injunction.  The  court  took  the  application  under  ad- 
visement, and,  at  the  same  time,  required  Carter  to  give  and  file  a  further 
undertaking  in  the  sum  of  two  thousand  five  hundred  dollars,  with  the 
like  conditions  and  provisions  contained  in  the  one  thousand  dollar  bond, 
'*  as  a  condition  to  the  further  continuance  of  the  injunction."  This  ad- 
ditional bond  was  given,  approved,  and  filed  on  the  day  of  the  entry  of 
the  order  which  required  it.  Three  days  thereafter,  namely,  on  April  14, 
1879,  the  court  dismissed  the  order  to  show  cause,  denied  the  application 
for  a  writ  of  injunction  on  the  ground  that  the  plaintiff  in  the  action  was 
not  entitled  to  the  writ,  and  discharged  the  restraining  order  on  the 
ground  that  it  had  been  improperly  made.  From  that  order  no  appeal 
has  been  taken;  the  order  has  not  been  in  any  respect  modified  or  re- 
versed: it  stands  in  full  force,  although  the  injunction  suit  is  yet  pend- 
ing. 

At  the  trial  of  the  action  upon  the  breach  of  the  two  thousand  five  hun- 
dred dollar  undertaking,  the  court  found  as  follows,  namely: 
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**  1.  That  the  district  court  ordered  that  the  undertaking  for  two  thou- 
sand five  hundred  dollars  be  given  and  filed  in  the  place  and  stead  of  the 
bond  already  filed;  to  mt,  the  aforesaid  bond  of  one  thousand  dollars; 
and  that  in  piumiance  of  the  order  thus  made,  the  undertaking  was  given, 
approved,  and  filed  in  the  place  and  stead  of  the  bond  for  one  thousand 
dollars." 

"  2.  That,  in  order  to  procure  the  dissolution  and  discharge  of  the  re- 
straining order,  the  corporation  employed  and  paid  to  counsel  for  pro- 
fessional services  in  that  matter  the  sum  of  five  hundred  dollars;  and  that 
it  has  also  sustained  damages  in  the  cum  of  six  hundred  and  sixty-five 
dollars,  in  consequence  of  being  prevented  and  hindered  by  the  restrain- 
ing order  from  carrying  on  business  for  thirty  days,  during  which  time  it 
Lad  to  pay  that  sum  of  money  for  office  rent,  salaries  of  officers  and  em- 
ployees, and  office  expenses  and  the  like." 

The  first  finding  is  directly  opposed  to  the  averment  in  the  complaint 
npon  the  subject  to  which  it  relates,  and  to  the  recitals  in  the  undertak- 
ing upon  which  the  action  is  founded. 

The  averments  of  the  complaint  are,  that  the  court  made  an  order  that 
the  undertaking  be  given  "as  a  condition  to  the  further  continuance  of 
the  said  injunction,"  and  that  "  the  undertaking  was  given  under  and  in 
pursuance  of  said  order."    And  the  recitals  in  the  undertaking  are: 

"'Whereas  the  above-named  plaintiff  has  commenced  an  action  in  the 
district  court  of  the  twelfth  judicial  district  of  the  state  of  California,  in 
and  for  the  city  and  county  of  San  Francisco,  against  the  above-men- 
tioned defendant,  and  is  about  to  apply  for  an  injunction  in  said  action 
against  the  said  defendant,  enjoining  and  restraining  the  said  defendant, 
its  officers,  directors,  and  servants,  from  the  commission  of  certain  acts, 
as  in  the  complaint  filed  in  said  action  is  more  particularly  set  forth  and 
described; 

"  Now,  therefore,  we,  the  undersigned,  David  Schindler  and  N.  Wyckoff, 
in  consideration  of  the  premises  and  of  the  issuing  of  said  injunction,  do 
jointly  and  severally  undertake,  in  the  sum  of  two  thousand  five  hundred 
dollars,  gold  coin  of  the  United  States,  and  promise  to  the  effect  that  in 
case  said  injunction  shall  issue,  the  said  plaintiff  will  pay  to  the  said 
parties  enjoined  such  damages,  not  exceeding  the  sum  of  two  thousand 
nve  hundred  dollars,  gold  coin  of  the  United  States,  as  such  parties  may 
sustain  by  reason  of  said  injunction,  if  the  said  district  court  finally  decide 
that  the  said  plaintiff  was  not  entitled  thereto. 

"  Dated  this  eleventh  day  April,  a.  d.  1879." 

In  the  presence  of  the  fact  admitted  by  the  complaint  and  recited  in 
the  undertaking  (which  is  also  made  part  of  the  complaint),  that  the 
undertaking^  was  given  as  a  condition  to  the  further  continuance  of  the 
injunction,  ihere  is  no  place  for  presumption  or  proof  that  it  was  given 
in  the  place  or  stead  of  a  former  undertaking  in  the  case;  and  the  finding, 
being  contrary  to  the  averments  of  the  complaint,  is  outside  the  case 
made  by  the  plaintiff,  and  renders  the  decision  of  the  court  erroneous  for 
defective  findings:  Murdock  v.  Clark,  9  Pac.  C.  L.  J.  207;  Silvey  v.  Neary, 
59  Cal.  97;  Tracy  v.  Craig.  55  Id.  91;  Hill  v.  Den,  54  Id.  20. 

The  second  finding  is  also  outside  the  limits  of  the  cause  of  action 
arising  out  of  a  breach  of  the  undertaking.  It  includes  damages  for 
which  defendants  as  sureties  to  the  undertaking  are  not  legally  bound. 
Per  whether  the  undertaking  was  given  as  a  condition  for  further  con- 
tinning  the  restraining  order,  as  is  alleged  in  plaintiff's  statement  of  its 
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cause  of  action,  or  in  the  place  or  stead  of  the  first  bond  for  one  thousand 
dollars,  given  when  the  restraining  order  was  made,  as  it  has  been  found 
by  the  court,  the  sureties  to  the  undertaking  bound  themselves  only  pros- 
pectively from  the  day  of  the  execution  of  their  undertaking,  and  not 
retrospectively;  they  were,  therefore,  not  liable  on  a  breach  of  their 
undertaking  for  damages  which  the  obligee  may  have  sustained  before 
the  date  of  their  obligation.  It  is  too  well  settled  to  need  reference  to 
authority  that  the  obligation  of  sureties  arises  out  of  the  t^rms  of  their 
contract,  and  can  never  arise  from  implication  or  inference.  To  the  ex- 
tent and  in  the  manner  and  under  the  circumstances  expressed  by  those 
terms,  they  a^  bound,  but  no  further. 

.  Now,  by  the  express  terms  of  the  undertaking  in  suit  defendants  prom- 
ised to  pay  such  damages  as  might  be  sustained  by  reason  of  the  injunc- 
tion, if  the  court  shall  finally  decide  plaintiff  was  not  finally  entitled 
thereto.  Undoubtedly,  the  "  injunction  "  in^  the  minds  of  the  contract- 
ing parties  was  the  ad  intei-im  order,  by  which  the  corporation  was  en- 
joined from  doing  the  acts  and  things  complained  of,  until  the  applica- 
tion for  a  temporary  injunction  was  heard  and  decided.  That  order  was 
made  and  had  been  operative,  upon  the  one-thousand-dollar  bond,  from 
March  15,  1879,  until  April  11,  1879.  On  that  day  the  defendants  con- 
tracted for  its  further  continuance. 

Then,  and  not  until  then,  the  obligation  arising  out  of  their  contract 
commenced;  and  it  continued  from  that  time  onward  until  the  happening 
of  the  contingency  which  caused  a  breach  of  the  obligation,  upon  which 
they  became  liable  for  any  damages  which  may  have  been  sustained  dur- 
ing the  existence  of  their  obligation,  but  not  for  damages  suffered  ante- 
rior to  its  date.  For  such  damages  a  bond  had  been  already  given,  upon 
which  other  persons  were  liable.  It  may  be  that  those  who  were  sureties 
to  that  first  bond  had  become  insolvent,  or  that  its  penalty  was  insufficient, 
and  that  on  these  grounds  the  court  required  the  giving  of  the  additional 
undertaking  as  a  condition  ''  to  a  further  continuance  of  the  restraining 
order;"  but  in  either  case,  the  sureties  to  the  first  bond  would  be  bound 
for  the  damages  caused  by  the  order  before  the  giving  of  the  second 
bond;  and,  at  all  events,  the  sureties  to  the  second  could  not  be  made 
liable  therefor  until  the  remedy  on  the  first  bond  has  been  exhausted: 
Lane  v.  The  State,  24  Ind.  421;  Bates  v.  The  State,  15  Id.  322. 

Whence  it  results  that  the  court  below  erred  in  deciding  upon  the  find- 
ings that  the  defendants  were  liable  upon  their  undertaking  for  damages 
suffered  by  the  plaintiff,  by  reason  of  the  restraining  order,  before  th^ 
date  of  their  obligation. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

McEiNSTBT,  J.,  concurred. 

Morrison,  C.  J.,  and  Sharpstein  and  Thornton,  JJ.,  concurred  in  the 
reversal  of  the  judgment  on  the  ground  that  the  action  Was  prematurely 
brought:  Clark  v.  Clayton,  10  Pac.  C.  L.  J.  944;  Dougherty  v.  Dore,  11 
Id.  76. 
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BayiiKt  y.  Muehe. 

Filed  December  f7,  188S. 

Hobs  ov  a  DscsAsnBD  Mo&toagob  Nxed  not  bb  Mads  Pa&tiss  in  an  action  againai 
his  ezecator  or  adminiatrator  to  f  orecloee  the  mortgage. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  countj 
of  Ban  Francisco.  The  facts  of  this  case  are  stated  in  the  opinion 
deliyered  in  Department  One,  and  reported  in  11  Pac.  C.  L.  J.  408. 

F,  J,  Casllehun,  for  the  appellant. 

Stetsom  &  Hbughion,  for  the  respondent. 

The  CouBT.  For  the  reasons  given  in  the  opinion  delivered  ^hen  this 
case  was  before  Department  One  of  this  court  (11  Pac.  C.  L.  J.  408),  the 
judgment  is  reversed  and  cause  remanded. 

Mtbigk,  J.,  concurred, Except  so  far  as  approval  of  Cuifningham  v. 
ishlej,  45  Cal.  485,  may  be  implied. 

McEeb  and  Thobi?toi7,  JJ.,  dissented. 


ScHULEB  V.  Savings  and  Loan  Societ;  et  al. 
In  Bank.    Filed  December  ^7, 188S. 

Property  of  a  Husband  is  Pbesumed  to  be  Commttnity  Property  in  the  absence 
of  evidence  to  the  contrary;  and  upon  a  declaration  of  homestead  being  made  and  re- 
corded thereon  by  the  wife,  becomes,  by  operation  of  law,  the  estate  in  joint  tenancy  of 
the  hnsband  and  wife,  of  which  they  are  jointly  seised  in  equal  shares. 

HC8BAKD  AND  WiFB  MAY  CONTRACT  TOGETHER  IN   HSLATION  TO  PROPERTY  in  whicll 

they  are  joint  owners,  and  it  would  seem  that  the  wife  is  entitled  to  the  fruits  of  such 
contract  as  her  separate  property. 

Possession  of  the  Wife  as  to  the  Comutjuthy  Property  is  the  Possession  of  the 
Husband,  and  be  can  not,  except  in  cases  of  conversion,  sue  her  for  the  possession  of 
Boch  property  or  for  his  interest  therein.  * 

Appeal  from  a  judgment  of  the  superior  conrt  for  the  city  and  county 
of  San  Francisco^  entered  in  favor  of  the  plaintiff,  and  from  an  order  de- 
fying the  defendants  a  new  trial.     The  opinion  states  the  facts. 

George  W,  Tyler,  for  the  appellants. 

M.  C,  HasseU,  for  the  respondent. 

McEee,  J.  The  appellant,  Henry  Schuler,  was  the  owner  of  a  brewery 
in  Sonora,  in  this  state,  and  he  and  his  wife,  the  respondent  herein, 
resided  in  two  of  the  rooms  of  the  brewery  building.  On  or  about 
September  1^  1874,  the  husband  contracted  to  sell  the  property  for  three 
thousand  dollars;  one  thousand  dollars  payable  'Mn  hand,"  another 
thousand  on  or  before  the  first  of  October  next  thereafter,  and  the 
remaining  thousand  on  or  before  the  first  of  November  following.  The 
wife,  having  heard  of  the  sale,  made  and  recorded  a  declaration  of  home- 
stead upon  the  property  on  the  eighteenth  of  September,  1874;  and 
^hen  the  time  came  for  the  husband  to  perform  his  contract,  she  refused 
to  join  in  the  execution  of  the  deed,  unless  he  would  secure  her  for  her 
interest  in  the  homestead  claim.  There  was  no  evidence  whether  the 
property,  before  the  making  and  filing  of  the  declaration  of  homestead, 
vas  the  separate  property  of  the  husband  or  community  property.    In 


Ii9i,  WEST  COAST  REPORTER.  ^  [CaL 

the  absence  of  such  eTidence,  the  presumption  is  that  it  was  community 

Eroperty:  Althof  v.  Conheim,  38  Cal.  230;  and  ^^hen  the  declaration  of 
omesiead  was  made  and  recorded  by  the  wife,  the  property  became,  by 
operation  of  law,  the  estate  in  joint  tenancy  of  the  husband  and  wife 
(section  1266  of  the  civil  code  of  1874),  of  which  they  were  jointly 
seised  in  equal  shares.  It  was,  therefore,  not  part  of  their  community 
property. 

Recognizing  the  existence  of  the  legal  relation  between  himself  and 
wife  in  respect  to  the  property,  the  husband  consented  to  secure  her  for 
her  interest  or  estate  in  the  homestead  premises;  and  for  that  purpose  be 
executed  to  her  a  transfer  of  a  bank-book  which  he  had  with  the  Savings 
and  Loan  Society  of  San  Francisco,  which  showed  on  deposit  in  the  bank 
a  balance  in  his  favor  of  about  two  thousand  seven  hundred  dollars. 
The  transfer  was  in  the  following  words: 

*•  SoNORA,  October  22,  1874. 
*'  Savings  aild  Loan  Society,  619  Clay  street.     • 
•*  Transfer  to  Hose  C.  Schuler,  the  bal.  of  my  account. 

"Witness:  D.  Redmond."  '* Henry  Schuler. 

This  transfer  the  husband  delivered  with  the  bank-book  to  his  wife, 
upon  the  receipt  of  which  she  abandoned  the  homestead  by  joining  in  the 
execution  and  delivery  of  the  deed  of  the  property  to  the  purchaser. 

It  is  admitted  by  counsel  for  appellant  that  the  transfer  and  deliveiy 
of  the  bank-book  were  made  to  the  wife  in  consideration  of  her  joining  in 
the  execution  of  the  deed.  The^  transfer  was  therefore  valid  and  effectual 
to  vest  titie  in  the  wife,  if  she  had  the  legal  capacity  to  contract  with  her 
husband  concerning  her  joint  real  property.  Section  158  of  the  civil 
code  has  provided  that  "  either  husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other,  or  with  any  other  person,  respect- 
ing property,  which  either  might  if  unmarried,"  etc. 

Under  this  law,  husband  and  wife  are  not  one  in  respect  to  the  separate, 
joint,  or  common  property  which  may  have  been  acquired  by  either;  they 
are  coecjuals,  and  each  is  allowed  to  contract  with  the  other  in  regard  to 
such  property,  as  either  might  contract  with  a  stranger.  The  rights  of 
either  in  respect  to  such  property  are  substantially  equivalent,  differing 
chiefly  in  the  single  circumstance  that  the  husband,  being  still  considered 
the  head  of  the  family,  is  entitled  to  manage  and  control  the  property  of 
the  wife  for  the  benefit  of  both,  and  to  dispose  of  the  common  property, 
except  for  the  purpose  of  defrauding  the  wife  of  her  rights  therein.  The 
transaction  between  the  husband  and  wife,  relating  as  it  did  to  real  prop- 
erty of  which  they  were  joint  owners,  was,  therefore,  one  in  which  they 
could  engage  with  each  other. 

But  it  is  urged  that  while  the  wife,  by  the  transfer,  acquired  the  right 
to  the  money,  she  acquired  it ''  as  common  property,  and  not  absolutely 
and  for  her  sole  and  separate  use."  Yet  the  transaction  was  made  be- 
tween the  parties  as  if  they  were  unmarried:  Sees.  158, 159,  supra.  The 
husband  dealt  with  his  wife  as  a  feme  sole,  and  in  that  capacity  she  dealt 
with  him,  and  as  such  the  transfer  was  made  and  the  bank-book  deliv- 
ered to  her.  Having  received  them  as  a,  feme  sole,  she  would  seem  to  l>e 
entitied  to  the  fruits  of  the  transaction  as  her  separate  property. 

But  whether  the  money  be  regarded  the  separate  property  of  the  wife, 
or  the  common  property  of  the  husband  and  wife,  we  see  no  error  in  the 
record  or  judgment  in  the  case  prejudicial  to  the  appellant.  For,  as 
shaped.by  the  pleadings,  the  case  involves  an  action  to  obtain  the  possea- 
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Bion  of  money  deposited  Ui  a  bank  by  one  whose  title  to  it  is  admitted. 
If  it  was  the  separate  property'of  the  wife,  her  property  and  remedial 
rights  tQ  it  are  unquestionable.  If  it  was  common  property,  neither  her 
property  right  nor  her  capacity  to  sue  has  been  questioned.  By  his  an- 
swer, the  husband,  while  "admitting  the  transaction  between  himself  and 
wife,  affirmatively  averred  that  they  intended  thereby  to  vest  it  in  her  as 
common  property;  and  that  he  had  notified  the  bank  not  to  pay  the  money 
to  her  because  it  was  common  property  of  himself  and  wife;  while  the 
bank  by  its  answer  averred  its  readiness  to  j^ay  the  money  to  whoever  was 
lawfully  entitled  to  it.  The  verdict  was  for  the  plaintiff,  and  judgment 
was  entered  in  her  favor,  from  which  the  bank  has*  now  appealed. 

Even  if  the  money  be  common  property,  the  judgment  does  not  affect 
the  right  of  the  husband.  Nor  would  possession  of  the  money  by  the 
wife  affect  his  rights.  Her  possession  of  common  property  is  his  posses- 
sion; and  he  can  not,  any  more  than  any  other  tenant  in  common,  sue 
Ms  co-tenant  for  the  possession  of  the  common  property  or  his  interest 
therein,  except  in  case  of  a  conversion.  That,  according  to  the  issues 
nused  by  his  answer,  is  not  this  case. 

There  is  no  error  in  the  instructions  of  the  court  to  the  jury,  and  there 
arc  no  errors  in  the  record  prejudicial  to  the  api)ellant. 

Judgment  and  order  affirmed. 

Mtrick  and  Shabfstein,  JJ.  ,  concurred. 

McKiNHTBY,  J.,  concurring.  We  concur  in  the  judgment.  The  point 
tirged  by  the  appellant  is  that  th.e  court  below  erred  in  giving  the  follow- 
ing insb-nction :  "If  you  believe  from  the  evidence  that  the  defendant, 
Henry  Schuler,  had  agreed  to  convey  certain  real  estate  in  Sonora,  on 
which  plaintiff  and  said  defendant  resided  at  the  time,  to  said  Bacigalupi, 
that  plaintiff  filed  a  declaration  of  homestead,  declaring  the  same  a 
homestead,  and  that  in  consideration  that  plaintiff  would  execute  with 
said  defendant  a  deed  of  said  real  estate  to  said  Bacigalupi  the  said 
defendant  made  and  delivered  the  instrument,  Exhibit  A,  then  you  will 
find  for  the  plaintiff." 

Exhibit  A  speaks  for  itself,  and,  in  our  opinion,  operated  a  transfer  to 
plaintiff  of  the  balance  of  the  account  in  bank. 

MoBsiBON,  C.  J.,  and  Thobnton  J.,  concurred^ 


GunzBREz  V.  Bbinkebhoff  et  At. 

In  Bank,    Filed  December'  S8,  188S. 

COSTRACT,  BY  THE  TeRMS  OT  WHICH  OnE  PaRTY  AoBEES  TO  PaY  AlL  THE  EXPENSES, 

aad  famish  the  skill  and  labor  neceseary  for  obtaining  a  patent  to  certain  landa  from  the 
United  States,  in  consideration  of  a  conveyance  of  a  part  of  the  land  so  obtained,  is  valid 
aad  liinding  in  the  absence  of  actual  or  constmctive  fraud. 

Deed  Uktainted  by  Fraud  is  not  Impeachable  for  Fraud  CoMMrrrED  After- 
wards in  the  obtainment  of  another  deed,  for  different  premise^  by  the  same  grantee 
from  the  same  grantor. 

05B  Who  is  a  Farttceps  Crihikis  ik  Certain  Fraudulent  Transactions  to  obtain 
had  from  the  United  States,  can  not  enforce  a  cause  of  action  against  his  alleged  part- 
uen  in  fraud,  growing  out  of  such  transactions. 

Appeai.  from  an  order  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  granting  the  defendants  a  new  trial.  The  opinion 
states  the  facts. 
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Irving f  Benham  d:  Packard^  for  the  appellants 
Winans  &  Belknap,  for  the  respondents. 

MoEee,  J.  The  ease  in  hand  arises  ont  of  an  action  which  was  bronght 
by  the  plaintiff,  as  widow  and  sole  devisee  of  Octaviano  Gutierrez,  de- 
ceased, to  obtain  a  decree  annulling  and  setting  aside  certain  documents 
affecting  a  tract  of  land  in  Santa  Barbara  county,  known  as  the  Eancho 
La  Laguna,  upon  the  grounds  that  the  same  were  obtained  bj  fraud  and 
without  considieration.. 

Upon  a  trial  of  the  issues  raised  by  the  pleadings,  decision  and  judg- 
ment were  rendered  in  -favor  of  the  plaintin.  Wi&in  statutoiy  time  de- 
fendants moved  for  a  new  trial  upon  a  statement  of  the  case,  settled  and 
certified  by  the  judge  who  heard  and  decided  the  case;  but,  before  the 
motion  came  on  to  be  heard,  his  term  of  office  ended,  and  the  motion  was 
argued  and  submitted,  upon  the  statement,  to  his  successor  in  office,  who 
ordered  the  judgiKient  vacated  and  the  case  to  be  retried.  From  that 
order  the  plaintiff  has  appealed;  and  it  is  contended  that  the  judge  of  the 
court  below  not  only  abused  his  discretion  in  granting  a  new  trial,  but 
committed  error  prejudicial  to  the  rights  of  the  plaintiff. 

The  statement  of  the  case,  upon  which  the  order  was  made,  shows  that 
Gutierrez  claimed  the  Laguna  ranch  under  two  inchoate  grants  from  the 
Mexican  government,  one  of  which  was  dated  March  12,  1844,  and  the 
other  November  13,  1845.  The  first  was  a  provisional  grant  "  for  three 
leagues  of  land  of  the  tract  called  La  Laguna,"  and  the  second  a  grant  of  the 
same  character  for  *'  the  land  described  and  set  forth  in  the  map  accom- 
panying the  grant."  When  these  grants  were  made  and  delivered  Gu- 
tierrez was  a  married  man,  and  the  husband  of  the  present  plaintiff.  He 
and 'his  family  continued  to  occupy  the  ranch  after  the  acquisition  of 
California  by  the  United  States,  and  in  1854  he  presented  his  grant  for 
confirmation  to  the  United  States  board  of  land  commissioners.  Confinn- 
ation  of  his  claims  to  the  extent  of  three  square  leagues  of  land  was  made 
by  tke  board.  But  the  case  was  afterwards  taken  into  the  United  States 
district  court  for  the  eighth  district  of  California,  where  a  decree  of  con- 
firmation was  obtained  as  follows:  ''  To  the  extent  of  eleven  square 
leagues  within  the  boundaries  called  for  in  the  grant,  and  described  in 
the  map  accompanying  it,  provided  that  should  there  be  a  less  quantity 
than  eleven  square  leagues  contained  within  said  boundaries,  then  con- 
firmation is  hereby  made  to  such  less  quantity." 

That  confirmation  became  final,  and  under  the  decree  the  United  States 
surveyor  general  for  California,  in  October,  1860,  caused  a  survey  of  VtxB 
i*anch  to  be  made,  which  included  four  leagues  of  land.  The  plat  of  this 
survey  was  returned  and  filed  in  the  surveyor  general's  office  at  San  Fran- 
cisco. In  December,  1860,  that  officer  indorsed  upon  it  his  final  approval, 
and  for  making  the  siurvey  and  the  work  appertaining  to  it  he  was  paid 
by  the  United  States  government,  in  March,  1861.  But  instead  of  for- 
warding the  approved  plat  of  the  survey  and  the  documents  connected 
with  it  to  the  commissioner  of  the  general  land  office  at  Washington,  for 
final  approval,  they  were  permitted  to  remain  in  the  office  at  San  Fran- 
cisco. 

Gutierrez,  having  been  awarded  four  leagues  of  land  where  he  applied 
only  for  three,  was  satisfied  with  the  survey,  and  acquiesced  in  it  for  sev- 
eral years.  But  in  the  beginning  of  the  year  1865,  tie  surveys  of  sur- 
rounding ranches  had  uncovered  a  large  area  of  public  land,  from  which 
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it  became  possible  to  obtain  an  extension  of  seven  leagues  in  addition  to 
the  fonr  leagues  which  had  been  already  awarded  to  him.  In  January, 
1865,  he  had  given  the  defendants  Brinkerhoff  and  ScoUan  a  lease  ahd 
executory  contract  for  the  exploration  of  the  ranch  for  oil. 

While  working  under  that  contract,  Brinkerhoff  satisfied  himself ,  aiiei 
a  careful  examination  of  the  records  of  Gutierrez's  claim,  of  the  feasibility 
of  obtaining  an  extension  of  the  ranch  under  the  decree  of  confirmation, 
and  a  patent  for  eleven  leagues;  and  he  proposed  to  Gutierrez  that  he 
would,  in  consideration  of  two  leagues  of  the  extension,  procure,  at  his 
own  cost  and  expense,  such  an  extension  and  patent.  This  was  in  March, 
1865.  Gutierrez  accepted  the  proposition,  and  Brinkerhoff  immediately 
commenced  proceedings  in  the  United  States  surveyor  general's  ofiice  in 
San  Francisco  to  set  aside  the  approved  survey  of  December,  18G0,  and 
to  obtain  on  order  for  a  new  survey  of  the  ranch.  Pending  these  pro- 
ceedings, Gutierrez,  in  performance  of  his  agreement,  on  June  14,  1865, 
executed  and  delivered  to  Brinkerhoff  and  Scollan  a  deed,  reciting  a  con* 
fiideration  of  ten  dollars,  for  two  leagues  of  the  ranch  outside  the  four 
leagues;  and  afterwards,  in  December,  1865,  Brinkerhoff  obtained  a  con- 
vevance  of  the  remaining  five  leagues,  outside  the  four  leagues,  by  a  deed 
vhich  recited  a  consideration  of  one  thousand  five  hundred  dollars.  By 
these  deeds  Brinkerhoff  acquired  the  title  to  about  thirty  thousand  acres 
of  land  for  the  consideration  of  one  thousand  five  hundred  and  ten  dollars. 

It  is  charged  that  at  the  times  of  the  transactions  which  resulted  in  the 
transfer  of  the  title  to  these  seven  leagues  of  the  ranch,  the  owner, 
Gutierrez,  was  an  unsuspicious  old  man,  feeble  in  mind  and  body,  igno<* 
rant  of  the  English  language,  and  unacquainted  with  business  transac- 
tions; that  Brinkerhoff  was  his  family  physician,  friend,  and  confidential 
adviser,  to  whom  had  been  intrusted  the  management  and  control  of  the 
proceedings  relative  to  the  ranch;  that  he  abused  this  confidence  by  using 
it  to  cheat  and  defraud  Gutierrez  out  of  his  title  to  the  ranch;  and  that 
iu  the  execution  of  this  design  he  procured  the  deeds  and  other  documents 
in  connection  with  them,  to  be  executed  and  delivered  to  him,  by  false 
promises  and  without  consideration,  and  by  false  and  fraudulent  repre- 
sentations of  the  natare  and  contents  of  the  documents  and  of  the  uses  to 
which  Brinkerhoff  intended,  with  the  assistance  of  Scollan,  to  apply  them. 

Brinkerhoff  was  a  practicing  physician;  and,  at  least  about  the  time  of 
the  execution  and  delivery  of  the  last  deed,  was  the  family  physician  of 
Gutierrez,  and  continued  to  act  as  such  until  the  time  of  the  death  of 
Gutierrez.  In  November,  1863,  he  had  succeeded  in  obtaining  an  order 
from  the  surveyor  general's  office  for  a  new  survey  of  the  ranch,  and  while 
he  was  engaged  in  that  proceeding,  he  also  acted  as  agent  and  attorney  in 
fact  for  Gutierrez,  under  two  powers  of  attorney,  one  of  which  was  executed 
in  October,  1865,  empowering  him  to  sell  and  convey  the  five  leagues  of 
the  extension  of  the  ranch;  and  the  other  on  November  29, 1865,  empow- 
ering him  to  sell  and  convey  his  entire  interest  in  the  ranch,  including 
the  four  leagues.  At  the  time  of  these  transactions  and  of  the  execution 
of  the  deed  of  the  twenty-ninth  of  December,  1865,  Gutierrez  was  in 
*' embarrassed  circumstances,"  ''harassed  for  money,"  and  in  debt  to 
Brinkerhoff  for  borrowed  money,  for  which  the  latter  held  his  promissory 
notes  bearing  interest  at  one  and  one  half  per  cent,  per  month.  Under 
these  circumstances  Brinkerhoff  procured  the  deed  of  December  2dth. 

The  court  found  that  Gutierrez  was  deceived  by  Brinkerhoff  into  the 
execution  and  delivery  of  both  deeds;  that  Brinkerhoff  induced  him  to 
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execute  and  deliver  the  deed  of  the  fourteenth  of  June  l>y  willful,  false, 
and  fraudulent  representations  "  that  his  business  relative  to  said  ranch 
would  be  facilitated;"  and  under  these  representations  the  deed  was  exe- 
cuted and  delivered  without  any  consideration  being  paid,  or  intended 
to  be  paid.  That  Brinkerhofif,  after  obtaining  the  title  to  the  two  leagues, 
and  while  he  was  acting  as  the  agent  of  Gutierrez,  entered  into  certain 
secret  and  corrupt  arrangements  with  some  of  the  officers  in  and  con- 
nected with  the  surveyor  general's  office  in  San  Francisco,  for  procurirg 
the  extension  of  the  ranch  and  a  patent  for  eleven  leagues,  to  cany  out 
which,  he,  regardless  of  his  duty  as  physician,  friend,  and  confidential 
adviser,  by  false  and  fraudulent  representations  procured  the  execution 
and  delivery  of  the  deed  of  the  twenty-ninth  of  December,  for  a  grossly 
inadequate  consideration,  which  was  never  paid. 

The  finding  as  to  the  non-payment  of  the  consideration  of  the  last  deed 
is  contrary  to  the  evidence.  And  whatever  there  may  be  arising  out  of 
the  fact  of  inadequacy  of  consideration,  and  out  of  the  legal  relations  of 
principal  and  agent,  of  debtor  and  creditor,  and  of  the  other  relations  of 
confidence  existing  between  the  parties  at  the  time  of  obtaining  that  deed, 
from  which  fraud  in  fact  might  he  inferred,  there  is  nothing  in  the  state- 
ment of  the  case  tending  to  show  the  existence  of  such  legal  relations 
between  them  at  the  time  of  the  arrangement  for  obtaining  an  extension 
of  the  grant,  or  that  the  deed  of  June  14th,  executed  in  consummation  of 
that  arrangement,  was  procured  by  fraud  in  fact. 

In  the  absence  of  actual  or  constructive  fraud,  the  arrangement  was 
valid  and  binding.     Both  parties  deliberately  entered  into  it;  the  one 
agreeing  to  pay  all  tlie  expenses  and  furnish  the  skill  and  labor  neces- 
sary to  carry  on  the  proceedings  for  obtaining  the  extension  and  patent, 
and  the  other  to  convey  two  leagues  of  the  seven  leagues  of  land  which 
would  be  obtained  from  the  government.     In  no  respect  was  Gutierrez 
deceived  in  entering  into  the  contract.     He  knew  exactly  its  terms,  and 
its  scope  and  object;  and  after  the  proceedings  had  been  commenced  for 
the  attainment  of  that  object,  he  performed  his  part  of  the  contract  by 
the  execution  and  delivery  of  the  deed.     There  was  not  a  single  circum- 
stance adduced  by  the  plaintijQP  to  show  that  that  deed  was  tainted  with 
fraud.     The  evidence  that  it  was  executed  and  delivered  in  good  faith, 
and  for  a  valuable  consideration  rendered,  appears  to  be  all  one  way; 
and  its  validity  could  not  be  affected  or  changed  by  any  subsequent  con- 
duct of  Brinkerhoff  in  obtaining  the  deed  of  December  29th,  even  if  the 
circumstances  under  which  that  deed  was  obtained  tainted  it  with  fraud. 
A  deed  untainted  by  fraud  is  not  impeachable  for  fraud  committed  after- 
wards in  the  obtainment  of  another  deed,  for  different  premises,  by  the 
same  grantee  from  the  same  grantor. 

There  is  no  pretense  that  the  original  arrangement  for  the  obtainment 
of  an  extension  of  the  ranch  and  a  patent  for  eleven  leagues,  under  the 
decree  of  confirmation,  was  intended,  by  the  parties  to  it,  to  swindle 
and  defraud  the  government  out  of  its  public  lands,  or  that  the  grantees, 
in  performance  of  the  arrangement,  procured  the  deed  for  that  purpose; 
and  even  if  that  were  so,  it  is  difficult  to  see  how  Gutierrez,  as  a  party 
to  it,  coiild  invoke  out  of  such  a  transaction  an  enforceable  cause  of 
action  against  his  alleged  partners  in  fraud:  Depuy  v.  Williams,  26  Cal. 
309;  Gregory  v.  Haworth,  25  Id.  653;  Davis  v.  Mitchell,  34  Id.  00, 

Order  affirmed. 

SHARPSTEm  and  Mtbick,  JJ.,  concurred. 
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McEiNSTBY,  J.,  concurring.  I  concur  in  the  judgment.  The  transcript 
shows  a  substantial  conflict  in  the  evidence  baring  upon  several  of  the 
issues  and  findings.  It  has  frequently  been  held  here  that  a  motion  for  a 
new  trial  on  the  ground  of  the  insufficiency  of  the  evidence  is  addressed  to 
the  sound  legal  discretion  of  the  court  below,  and  that  an  order  granting 
a  new  trial  on  that  ground  will  not  be  reversed  unless  it  appears  there 
has  been  a  manifest  abuse  of  discretion:  Pierce  v.  Schaden,  55  Cal.  406; 
Bronner  V.  Wetzler,  55  Id.  419;  Phelps  v.  Union  C.  &  M.  Co.,  39  Id. 
410;  Hall  v.  Emily  Banning,  33  Id.  521.  Such  manifest  abuse  of  dis- 
cretion does  not  appear. 

The  circumstance  that  there  was  a  change  in  the  incumbency  of  the 
bench,  intermediate  the  trial  and  the  determination  of  the  motion  for  a 
new  trial,  makes  no  difference  in  the  application  of  the  rule:  Altschul  v. 
Doyle,  48  Cal.  535;  Macy  v.  Davila,  Id.  646;  Blum  v.  Sunol,  11  Pac.  C. 
L.  J.  275. 


People  v,  Lewis. 

In  Bank.    Filed  December  iS9,  188S. 

COSTIKUAKCE  OV  ACCOUNT  OF  THE  AbSKNCB  OF  A  WiTKESS  SHOULD  BE  REFUSED,  tinleSS 

nch  attendance  can  be  procured  within  a  reasonable  time. 

After  a  Plea  of  not  Gun^xr  to  an  Indictk ent  Chaboing  the  Defendant  with  a 
prcviona  conviction  of  a  like  o^ense,  the  defendant  is  not  entitled,  as  of  right,  to  with- 
draw sQch  plea  on  the  trial,  and  plead  guilty  to  the  charge  of  previous  conviction. 

IxaiBUCTINO  THE  JUBY  IN  ACCORDANCE  WITH  THE  I^NGUAGE  OF  THE  PeNAL  GoDB, 

without  identifying  the  sections  read  by  number,  is  not  error. 

Indictment  fob  Larceny  should  Allege  the  Ownership  in  the  thing  stolen  as  of 
the  date  when  the  offense  was  committed. 

Appeal  from  a  judgment  of  the  superior  court  for  Sonoma  county,' 
conyicting  the  defendant  of  the  crime  of  grand  larceny,  and  from  an 
order  refusing  him  a  new  trial.     The  opinion  states  the  facts. 

Hurley y  Whipple  &  Gates,  and  Campbell,  for  the  appellants. 

AUomey  general,  for  the  respondent. 

Thornton,  J.  In  this  action  the  defendant  was  indicted  for  grand 
larceDT,  and  in  the  indictment  was  charged  with  a  previous  conviction  of 
a  like  offense.  The  defendant  was  arraigned,  and  pleaded  ''  not  guilty 
to  Uie  offense  charged  in  the  indictment." 

The  continuance  was  properly  refused.  It.  did  not  seem  that  the 
attendance  of  the  alleged  absent  witness  could  have  been  procured  in  a 
reasonable  time:  People  v.  Cleveland,  49  Gal.  580;  People  v.  Ah  Yute, 
53  Id.  613. 

On  the  trial,  the  defendant  offered  to  plead  guilty  to  the  charge  of 
preTious  conviction.  The  court  denied  the  offer.  It  is  urged  that  this 
was  error.  We  can  not  accord  with  this  view.  The  nine  hundred  and 
sixty-ninth  section  of  the  penal  code,  specially  relating  to  the  arraign- 
menl  when  a  previous  conviction  was  charged,  had  been  repealed  before 
the  arraignment  was  had.  The  arraignment  was  had  in  May,  1882,  while 
the  section  was  repealed  in  1880:  See  Desty's  ed.  of  Penal  Code  of  1881, 
Bee.  969.  Under  these  circumstances  the  arraignment  had  to  be  made 
under  the  statute,  as  it  was  left  unrepealed:  Penal  Code,  sec.  1017. 
Under  this  section  the  defendant  was  properly  arraigned,  and  on  such 
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arraignment  be  pleaded  not  guilty  as  charged.    This  we  regard  as  a  com- 
pliance with  the  btatute. 

Having,  then,  regularly  pleaded,  the  court  was  not  bound  afterwards 
on  the  trial  to  accept  the  plea  of  guilty  to  the  previous  conviction.  It 
may  be  in  its  discretion  to  do  so  or  not — not  a  discretion,  however,  to  be 
arbitrarily  exercised,  but  one  in  accordance  with  the  principles  of  law 
and  its  analogies.  If  the  court  abused  its  discretion  in  so  ruling,  a  re- 
versal would  follow,  but  we  can  not  see  that  it  went  beyond  what  the 
law  permitted.  Viewing  the  question  as  one  addressed  to  the  discretion 
of  the  court  is  the  most  favorable  that  can  be  taken  for  the  defendant, 
and  in  that  view  there  is  no  eiTor.  We  will  add  here  that  the  answer  of 
defendant  in  section  1158,  penal  code,  is  the  plea  which  he  tenders  on 
Arraignment:  See  People  v.  King,  12  Pac.  C.  L.  J.  322. 

It  is  stated  that  the  court,  in  charging  the  jury,  read  certain  sections 
of  the  penal  code,  the  number  of  which  is  not  given,  and  therefore  it  is 
in  error.  The  bill  of  exceptions  states  what  occurred  in  the  following 
words:  "  The  Court — I  will  instruct  you,  gentlemen,  in  the  language  of 
the  statute  [reads  section  —  of  penal  code].  Larceny  in  other  cases  is  petit 
larceny." 

The  words  underscored  are  the  words  used  in  section  488  of  the  penal 
<jode.  It  does  not  appear  that  more  than  one  section  was  read,  and  the 
language  of  one  section  is  given  in  the  charge.  Does  this  disclose  error? 
We  can  not  say  that  it  does.  It  may  be  that  the  court*  read  other  sec- 
tions, but  this  does  not  appear.  ISrror  must  be  deducible  from  the 
record.  If  it  does  not  appear,  it  does  not  exist;  and  it  must  be  recol- 
lected that  all  intendments  are  in  favor  of  the  correctness  of  the  action 
of  the  court  below. 

It  may  be  argued  that  the  language  used,  **  that  larceny  in  other  cases 
is  petit  larceny,"  shows  that  a  section  was  read  defining  cases  which 
were  not  petit  larceny.  Granting  this  to  be  so,  it  would  also  show  that 
the  other  sections  in  relation  to  grand  larceny  were  read,  and  this  would 
identify  them  sufficiently  to  bring  them  within  the  rule  of  People  v. 
Mortier,  58  Cal.  262.  Sections  of  the  code  may  be  identified  otherwise 
than  by  the  numbers.  If  it  was  stated  that  the  sections  in  relation  to 
grand  larceny  were  read,  this  would  identify  them  sufficiently,  and  accord- 
ing to  the  rule  in  People  v.  Mortier,  supra  ^  there  would  be  no  eiTor. 

The  defendant  *was  charged  in  the  indictment  with  stealing,  on  the 
twenty-ninth  of  December,  1881,  a  cow,  the  property  of  Robert  Farran, 
AVilliam  A.  Boose,  and  Edward  Clysdale.  At  the  time  the  indictment 
wa^  found  (third  of  May,  1882),  Boose  had  deceased.  It  is  said  the  in- 
dictment should  have  alleged  the  ownership,  and  the  proof  should  have 
followed  the  allegation.  This  ia  assigned  as  an  error.  The  indictment 
alleged  the  ownership  as  of  the  date  when  the  offense  was  committed. 
The  ownership  was  properly  alleged  of  the  date  mentioned,  and  the 
evidence  established  the  allegation. 

The  defense  of  one  in  jeopardy  is  untenable  under  the  settled  law  of 
this  state:  People  v.  Stanley,  47  Cal.  113. 

The  direction  as  to  the  form  of  the  verdict  was  correct,  and  the  evi- 
dence was  sufficient  to  justify  the  verdict. 

No  error  appearing  in  the  record,  the  judgment  and  order  ai"e  affirmed* 

MoKBisoN,  C.  J.,  and  Mybick  and  Shabpstein,  JJ.,  concurred. 
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SWBBT  XT   AL.    v.    ShEPPABD. 
In  Bank.     FUed  December  ^9,  1883. 

Scheme  Coukt  has  No  Poweb  to  Stay  the  Operation  of  an  Injo'ction  re» 
itrainiug  the  appellant  from  divertiog  the  waters  of  a  certain  stream,  pending  an  ap^ 
peaL 

Apfucatiok  for  an  order  stajiBg  the  operatioii  of  an  injunction  pend-* 
iog  an  appeal.     The  opinion  states  the  facts. 

y^righi  &  Canfield  and  Boali,  for  the  petitioner. 

W.  C.  Stratton,  for  the  respondents. 

Thobnton,  J.  This  is  an  application  in  this  court  by  appellant  Shep- 
pard  for  an  order  staying  the  operation  of  an  injunction  pending  the 
appeal. 

The  action  in  the  court  below  was  for  an  injunction  restraining  the 
diversion  of  the  waters  of  Brush  creek,  and  on  final  hearing  there  was 
judgment  in  favor  of  plaintiff  for  a  perpetual  injunction.  From  this 
JQdgment,  the  applicant  has  prosecuted  an  appeal  to  this  court,  which 
^as  here  for  hearing  when  this  application  was  made.  The  application 
bears  the  marks  of  an  original  suit  for  an  injunction,  and  we  can  not  see 
that  it  comes  within  the  original  jurisdiction  held  to  be  conferred  on  this 
eoort  by  the  constitution.  This  court  is  authorized  by  the  constitution 
to  issue  .all  writs  necessary  or  proper  to  the  complete  exercise  of  its  ap- 
pellate jurisdiction:  Const.,  aii.  vi.,  sec.  4.  But  there  is  here  no  im- 
pediment to  the  exercise  of  the  appellate  jurisdiction.  The  cause  is  here 
on  appeal  as  fully  as  the  appellant  desired  to  bring  it,  and  the  appellant 
has  encountered  no  obstacle  in  so  doing.  There  is  then  no  ground  for 
invoking  this  jurisdiction:  See  Eldridge  v.  Wright,  15  Cal.  88;  Hicks  v. 
Michael,  Id.  107. 

The  court  below  in  this  case  having  adjudged  on  the  trial,  after  full 
hearing,  that  the  plaintiff  was  entitled  to  an  injunction,  it  does  seem  to 
us  tbat  this  court  would  be  going  very  far  in  interfering  to  suspend  the 
force  of  its  judgment.  Such  action  would  have  very  much  the  appearance 
of  taking  A.'s  property  and  handing  it  over  to  B.,  and  referring  A.  for 
compensation  to  an  action  on  a  bond. 

We  are  referred  to  Hill  v.  Finnigan,  54  Cal.  495.  In  that  case  the 
appellant  filed  an  undertaking  to  stay  execution,  the  sureties  were  excepted 
to,  and  they  failed  to  justify.  This  court  on  application  allowed  the 
appellant  to  file  a  stay  undertaking.  In  relation  to  this  it  was  observed 
that  "the  statute -does  not  treat  of  undertakings  in  the  supreme  court, 
and  we  have  no  doubt  but  this  court  has  an  inherent  power  to  secure  to 
the  appellant  the  fruits  of  a  successful  appeal,  if  it  can  be  done  without 
deprivrng  the  respondent  of  a  substantial  right." 

It  i¥ill  be  found  that  the  court  had  held,  as  the  opinion  shows,  that  the  0 
appellant  had  a  right  to  file  a  stay  undertaking  under  the  statute. 

The  excuse  for  not  filing  it  previously,  in  accordance  with  the  pro- 
^ions  of  the  statute,  was  satisfactory  to  the  court,  and  it,  acting  under 
the  general  equity  powers  pertaining  iio  every  court,  and  so  frequently 
availed  of  and  administered  on  motions,  duly  accorded  to  appellant  a 
right  which  the  statute  gave  him.  But  in  granting  it  under  its  inherent 
^oitj  powers^  it  declared  in  effect  that  when  the  granting  of  the  applica- 
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tion  wo.uld  deprive  the  reBpondent  of  a  substantial  right,  this  power  shoulJ 
not  be  exercised. 

Of  this  applicatidn  it  may  be  observed  that  neither  statute  law  nor  law 
of  any  kind  accords  the  applicant  a  stay  such  as  is  asked  for  on  filing  an 
Undertaking  or  bond.  It  is  different  in  that  regard  from  the  condition 
tif  the  appellant  in  Hill  v.  Finnigan;  and  further,  it  having  been  on  full 
hearing  and  trial  adjudged  that  the  plaintiffs  was  entitled  to  the  injunc- 
tion to  restrain  the  diversion  by  the  moving  party  of  the  waters  men- 
tioned above,  it  would  be  depriving  the  respondent  of  a  substantial  right 
to  suspend  or  interfere  with  the  exercise  of  a  right  as  to  these  waters 
solemnly  decreed  to  him. 

The  application  must  be  denied,  and  it  is  so  ordered. 

MoRBisoN,  C.  J.,  and  Mybice,  J.,  concurred.       , 

Sharpstein  ,  J. ,  concurring.  It  was  early  held  in  this  state  that  an  injunc* 
tion  is  not  dissolved  or  superseded  by  the  taking  of  an  appeal  from  the 
order  granting  it:  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130.  That 
ease  has  not  been  overruled,  and  the  statute,  in  respect  of  the  question 
now  raised,  has  not  been  substantially  changed.  The  only  question 
raised  by  the  appeal  is  whether  the  injunction  was  properly  granted,  and 
that  question  must  be  determined  upon  the  record.  Until  so  determined 
the  presumption  is  in  favor  of  the  correctness  of  the  judgment  of  the 
court  below.  We  could  not  grant  this  motion  without  at  least  modify- 
ing the  judgment  appealed  from. 

If  the  judgment  be  reversed,  it  will  then  be  apparent  that  the  appel- 
lant was  deprived  of  the  use  of  his  property  by  the  granting  and  con- 
tinuance of  the  injunction.  But  if  we  grant  this  motion,  and  finally 
affirm  the  judgment,  it  will  be  equally  apparent  that  the  respondent  was 
deprived,  in  the  mean  time,  of  the  use  of  his  property. 

There  is  nothing  in  this  case  which  materially  distinguishes  it  from 
most  of  the  cases  in  which  appeals  are  taken  from  orders  or  judgments 
granting  injunctions. 

McEee  and  McEjkstby,  JJ.,  concurred. 


Pfister  v.  SuPEitiOB  Court. 

In  Bank,    December  £9, 1883. 

SiTBPacN  AS  Issued  by  a  Notabt  Publtc  in  Proceedings  before  Him  to  take  the  dc^ 
ositions  of  witnesses,  can  not  be  quashed  by  the  oourt  on  the  ground  tl^at  the  affidavit 
upon  which  they  were  issued  was  not  sufficient. 

Party  Desiring  has  the  Right  to  Take  Depositions,  and  the  adyerse  party  may 
object  to  them  when  the  same  are  offered  in  evidence,  if  the  proceeding  are  irregular. 

Cebtiobabi  to  the  superior  court  of  Santa  Clara  county..  The  opinion 
states  the  facts. 

J,  J,  Burly  tor  the  petitioner. 

No  appearance  for  the  respondent. 

The  Court.  This  is  a  proceeding  by  a  writ  of  review,  to  review  an 
order  of  the  court  below  quashing  subpoenas.  An  action  was  pending  in 
said  court,  and  upon  affidavit  and  notice  the  plaintiff  therein  was  pro- 
ceeding to  have  the  depositions  of  witnesses  taken  before  a  notary  public, 
when,  upon  the  motion  of  the  defendant  therein,  the  court  made  an  order 
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quashing  the  subpcenas,  on  tbe  gronnd  that  the  affidavit  upon  which  they 
were  issued  was  not  sufficient.  The  subpoBnas  had  been  issued  by  the 
notary  under  subdivision  2,  section  1986,  code  of  civil  procedure. 

Without  determining  whether  or  not  the  affidavit  was  sufficient,  we  find 
no  provision  in  the  code  authorizing  the  order  to  quash  the  subpcenas. 
The  party  desiring  to  do  so  has  the  right  to  take  depositions,  and  the  ad- 
verse party  will  have  the  right  to  object  when  the  depositions  shall  be 
offered  to  be  read,  if  the  proceedings  shall  bo  found  to  be  not  in  compli- 
ance with  the  statute. 

Order  annulled. 


Pbestoit  ft  al.  v.  Hood  et  al. 

In  Bank     Filed  December  g9,  288S. 

SrsKnu  ov  an  Ukde&takino  Given  in  Pursuance  of  section  640  of  the  code  of 
cinl  procedure,  which  recites  the  issuance  of  a  writ  of  attachment,  and  that  the  under- 
taking is  given  in  order  to  prevent  a  levy  of  the  same,  are  liable,  although  sutiScient 
property  had  been  seized  nnder  the  writ  to  satisfy  the  plaintiff's  demand,  and  afterwards 
released  by  the  sheriff. 

SCHSTIES    ARK    DiSCHABOED    BT    A  VaLTD    CoNTBACT    BETWEEN    THEIB    PbINCIFAL 

A5D  HIS  Obligee  ^  extend  the  time  of  payment,  if  ma^e  without  their  consent. 

.SuRETics  ON  AN  ATTACHMENT  BoND  ABE  NOT  Rei^ased  fbom  Liabilitt  by  reason 
of  a  stipulation  of^  counsel  staying  execution  on  the  judgment,  to  secure  which  their 
ondertaking  was  given. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from  an  order 
denying  the  defendants  a  new  trial.     The  opinion  states  the  facts, 

Splivalo  and  Moore  S  Moore,  for  the  appellaute. 

Van  Dyke  &  Powell,  for  the  respondents. 

Utbick,  J.  This  is  an  action  on  an  undertaking  given  under  section 
540,  code  of  civil  procedure,  the  defendante  being  the  sureties.  Two 
quegtions  are  presented  for  consideration: 

1.  The  complaint  avers  the  issuance  of  the  attachment,  and  that  the 
sheriff  proceeded  to  execute  the  writ,  and  that  the  defendant  in  the  action, 
to  prevent  the  levy,  gave  the  undertaking  herein  sued  on;  that  upon  the 
delivery  of  the  undertaking  th«  sheriff  released  the  property  attached,  and 
returned  the  writ  and  undertaking.  The  undertaking  recites  the  issuance 
of  the  writ,  whereby  the  sheriff  was  commanded  to  attach  and  safely  keep 
the  property  of  the  defendant  therein  named,  unless  he  give  security  by 
Tindertaking  in  an  amount  suf&cient  to  satisfy  the  demand,  and  states 
that,  "  whereas  the  said  defendant  is  desirous  of  giving  the  undertaking 
mentioned  in  the  said  writ,  now,  therefore,"  ete.,  ''in  consideration  of 
the  premises,  and  te  prevent  the  levy  of  said  attachment,"  etc.  The  court 
found  that  the  sheriff,  upon  receiving  the  writ,  proceeded  to  execute  it,. 
And  levied  upon  some  property  belonging  te  the  defendant  named  therein, 
and  that  upon  the  giving  of  the  undertaking  the  sheriff  did  not  attach 
ftny  further  property,  and  released  what  property  he  had  levied  upon,  and 
returned  the  writ  with  the  undertaking. 

The  defendante  herein  contend  that  their  undertaking  was  to  prevent  a 
levy,  not  for  the  release  of  a  levy,  and  that  as  property  of  sufficient  value 
to  pay  the  demand  had  been  seized  before  the  giving  of  the  undertaking, 
thm  is  no  liabilify  on  their  part. 
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There  are  in  the  code  of  civil  procedure  two  distinct  provisions  for 
undertakings  in  attachment  proceedings:  1.  That  in  section  540,  by  which 
the  undertaking  is  delivered  to  the  sheriflf,  and  the  parties  deal  directly 
with  him;  and,  2.  That  in  section  554,  where  the  court  is  to  order  the 
discharge,  after  the  defendant  has  appeared.  This  case  is  under  section 
540.  The  undertaking  refers  to  a  writ  authorized  by  that  section,  and 
recites:  **  Whereas  the  defendant  is  desirous  of  giving  the  undertaking 
mentioned  in  said  writ,"  and  the  section  distinctly  states  that  the  writ 
must  require  the  sheriff  [which  the  writ  in  this  case  did]  to  attach  and 
safely  keep  the  property  of  the  defendant,  unless  an  undertaking  be 
given  in  an  amount  sufficient  to  satisfy  the  demand,  or  in  an  amount 
equal  to  the  value  of  the  property  which  has  been  or  is  about  to  be  at- 
tached— in  which  case  to  take  the  undertaking.  Here  is  a  distinct  recog- 
nition of  the  fact  that  the  sheriff  may  have  commenced  the  execution  of 
the  writ,  and  may  have  attached  some  property,  before  the  delivery  of  the 
undertaking:  Curiae  v.  Packard,  29  Cal.  Iddyper  Sawyer,  J.;  and  he  is 
required  to  take  the  undertaking  and  proceed  no  further.  In  the  absence 
of  an  undertaking,  he  is  commanded  not  only  to  attach,  but  to  safely  keep; 
the  giving  of  the  undertaking  not  only  prevents  him  from  making  any 
further  levy,  but  it  prevents  him  from  keeping  any  proi)erty  already  at- 
tached, and  releases  any  levy  already  made,  and  substitutes  the  security 
of  the  undertaking  in  the  place  of  property  which  has  been  or  is  about  to 
be  attached. 

2.  The  plaintiffs  offered  in  evidence  the  judgment  roll  in  the  attach- 
ment suit,  showing  the  rendition  of  judgment  in  their  favor.  No  ex- 
tension of  time  appeared  in  the  roll.  The  defendants  offered  in  evidence 
the  minutes  of  the  court,  stating  that  the  cause  came  on  regularly  for 
trial,  the  attorneys  for  the  respective  parties  being  present,  and  that  by 
consent  of  counsel  in  open  court,  judgment  was  directed  to  be  entered 
in  favor  of  plaintiffs  and  against  defendants;  then  followed  the  sentence: 
**  By  consent  of  respective  counsel  it  is  ordered  that  proceedings  on  exe- 
cution be  stayed  for  sixty  days."  The  plaintiffs  objected  to  the  evidence, 
on  the  ground  that  the  judgment,  as  appearing  in  the  roll,  could  not  be 
changed  or  modified  by  the  evidence  offered.  The  minutes  did  not 
change  or  modify  the  judgment;  it  was  competent  for  the  defendants  to 
prove,  if  they  could,  an  agreement  between  the  parties  to  that  suit  for 
an  extension  of  time;  and  the  evidence  was  offered  for  that  purpose. 
The  defendants  in  this  action  claim  that  such  extension,  being  without 
their  consent,  released  them  from  liability  on  the  undertalung,  they 
being  sureties  merely.  That  they  are  sureties,  and  not  original  obligors, 
is  amply  sustained,  as  well  by  section  540,  code  of  civil  procedure,  as 
by  the  opinion  of  this  court  in  Curiae  v.  Packard,  29  Cal.  197. 

There  is  no  doubt  as  to  the  general  proposition  that  if  the  obligee 
make  a  valid  contract  with  the  obligor,  for  a  consideration,  to  extend  the 
time  for  payment,  such  contract  will  discharge  the  sureties  if  made  with- 
out their  consent.  The  question  is,  Does  this  case  come  within  the  gen- 
eral proposition  ? 

Forbearance  will  not  discharge  the  surety,  nor  will  a  direction  to  the 
sheriff  to  return  an  execution  without  levy;  but  if  a  seizure  gf  personal 
property  has  been  had,  a  direction  to  release  the  property  seized  will 
operate  as  a  discharge  pro  tanto.  In  Hulme  v.  Coles,  2  Sim.  13,  an 
action  was  commenced  in  June,  on  a  bond,  and  on  the  twenty-third  of 
that  month,  without  the  privity  of  the  surety,  the  obligee  took  from  the 
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obligor  a  cognovit  for  the  amount  of  the  debt,  with  a  stipulation  that  no 
judgment  ahould  be  entered  up  or  execution  issued  until  the  first  of 
August  following;  held,  by  the  arrangement  complained  of,  time  was  not 
given,  but  the  remedy  was  accelerated. 

So,  in  Fletcher  v.  Gamble,  3  Ala.  335,  it  was  held  that  a  confession  of 
judgment  by  the  principal  debtor,  and  stay  of  execution  by  the  creditor 
until  the  next  term  of  court,  was  not  such  a  giving  day  of  payment  as 
would  exonerate  the  surety;  the  delays  which  the  debtor  may  have  by 
operation  of  law,  even  if  by  arrangement  between  the  parties,  is  not  giv- 
ing time:  See  also  Suydam  v.  Yance,  2  McLean,  99,  to  the  same  effect. 

In  Baker  v.  McClure,  2  Blackf .  14,  it  was  held  that  the  single  fact  of  tak- 
ing a  judgment  by  confession,  with  stay  of  execution  for  six  months,  was 
not  sufficient  to  discharge  the  surety,  in  the  absence  of  proof  that  with 
the  judgment  by  confession  and  stay,  the  money  could  not  have  been 
collected  as  speedily  as  by  the  usual  course  of  proceedings. 

In  the  case  before  us,  the  judgment  was  by  consent.  By  consenting  to 
the  judgment,  the  defendant  practically  waived  any  ground  he  might 
otherwise  have  had  for  motion  for  new  tnal  and  of  appeal. 

We  can  not  say,  nor  did  the  defendants  in  this  case  attempt  or  offer  to 
prore,  that  without  the  consent  for  the  judgment  it  could  or  would  have 
become  final  and  conclusive  (in  the  sense  of  not  being  reviewable)  before 
•  the  expiration  of  sixty  days.  It  may  have  been,  that  when  this  case  was 
called  for  trial,  the  plaintiffs  were  not  ready,  in  consequence  whereof  a 
continuance' might  have  been  granted  to  a  day  beyond  the  sixty  days,  the 
time  depending  upon  other  business  before  the  court,  and  the  plaintiffs, 
rather  dian  have  such  delay,  were  willing  to  grant  the  time  named,  tak- 
ing their  judgment  then. 

We  have  not  noticed  all  the  points  presented;  but  the  above  is  prac- 
tically a  disposition  of  them. 

Judgment  and  order  affirmed. 

MoRBisoN,  C.  J. ,  and  Sharpstein  and  McKinstbt,  JJ.  ,  concumng.  By 
the  express  terms  of  the  undertaking  the  defendants  in  this  action  under- 
took to  pay,  on  demand,  any  judgment  which  the  attaching  creditor 
ought  recover  against  the  attachment  debtor.  In  view  of  this,  we  think 
the  defendants  can  not,  a^  between  themselves  and  the  plaintiff,  be  con- 
sidered in  the  light  of  mere  sureties. 


People  v,  Floses. 
In  Bank,    FUed  December  f  d,  JS8S. 

LviOIUffATION  CHAKOTNG  THE  BeTENDANT  WITH  THE  CbIMB  OF  EmBEZZLEMEXT  is  not 

demurrable  for  describing  him  aa  a  '*  bailee  accommodatum,*^  if  otherwise  unobjectionable. 

Appeal  from  a  judgment  of  the  superior  court  for  the  county  of  Merced, 
entered  in  favor  of  uie  defendant.  The  defendant  was  charged  with  the 
crime  of  embezzlement.  The  information  described  him  as  a  *'  bailee  ac- 
^nimodatum,"  A  demurrer  was  interposed  on  this  ground  and  sustained. 
^  people  appealed. 

Attorney  General,  for  the  appellant. 

Getss  and  Otstrander  d  Knox,  for  the  respondent. 
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McEee,  J.  Eliminating  from  the  information  the  word  '*  accomo- 
datvm"  the  description  of  the  ofT^se  charged  against  the  defendant  was 
unobjectionable.  It  may  be  conceded  that  the  word  has  no  common 
acceptation;  it  was,  therefore,  useless  in  connection  with  the  charge,  and 
as  its  insertion  in  the  information  did  not  tend  to  the  prejudice  of  the 
defendant  in  respect  to  a  substantial  right,  and  did  not  prejudice  the  in- 
formation nor  the  description  of  the  ofifense,  it  should  have  been  disre- 
garded :  Sees.  960, 1404,  P.  C. 

Judgment  reversed  and  cause  remanded  with  instructionB  to  overrale 
the  demurrer. 

MoBBisoN,  C.  J.,  and  McKinstby  and  Boss^  JJ.,  concurred. 


LxTinKo  V.  Wise. 

Jn  Bank,    FUed  December  f  d,  188S, 

Mebe  AvTHOBrrr  to  Execute  a  Pbomissobt  Note  does  hot  Include  aathority 
to  pay  the  same  when  it  becomes  dae. 

Presentment  of  a  Pbomissobt  Kote  fob  Payment  to  a  Joint  Makeb  thebeof 
IS  Excused,  if,  at  the  time  of  the  execution  and  maturity  of  the  note,  such  maker  re- 
sided in  a  state  other  than  that  in  which  payment  should  be  made.  * 

Indorsement  of  a  Pbomissobt  Note  is  Presumed  to  have  been  Made  for  a 
valuable  consideration,  and  before  maturity,  in  the  absence  of  evidence  to  the  contrary. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  tha  defendant  a  new  trial.     The  opinion  states  the  facts. 

Tally  R.  Wise,  in  propria  persona,  for  the  appellant, 

Sidney  V.  Smith  &  Son,  for  the  respondent. 

MgEee,  J.  Action  by  the  indorsee  against  the  indorser  upon  a  prom- 
issory note,  of  which  the  following  is  a  copy: 

•*  $475.00.  San  Francisco,  March  24,  1879. 

**  Thirty  days  after  date,  without  grace,  we  promise  to  pay  to  the  order 
of  T.  B.  Wise,  four  hundred  and  seventy-five  dollars,  with  interest  at 
the  rate  of  one  per  cent,  per  month  from  date  until  paid.  Principal  and 
interest  pa^'able  only  in  gold,  coin  of  the  government  of  the  United 
States,  for  value  received.  ''Edwabd  W.  Jones. 

*'  By  his  attorney  in  fact,  Thomas  H.  Holt. 

•'Thomas  H.  Holt." 

At  its  maturity  the  note  was  not  presented  to  Jones,  one  of  the  joint 
makers,  and  upon  that  fact  the  indorser  makes  his  contention  that  he  is 
not  bound  to  pay. 

The  note  is  not  made  payable  at  any  particular  place;  but  being  dated 
at  San  Francisco,  the  presumption  is  that  the  makers  resided,  or  had  their 
place  of  business  there,  or  at  some  other  place  within  the  state:  Stoiy  ou 
Prom.  Notes,  230. 

Upon  that  presumption  it  would  be  necessary  for  the  holder,  in  order 
to  charge  the  indorser,  to  make  presentment  of  the  note  at  maturity  to 
the  makers,  at  their  respective  places  of  residence  or  business  at  the  place 
where  it  was  dated,  or  elsewhere  within  the  state,  if  with  reasonable  dil- 
igence their  places  of  residence  or  of  business  could  be  ascertained: 
Subds.  1,  2,  4,  sec.  3131,  C.  C. 
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Holt  bad  Lis  residence  or  place  of  business  in  San  Francisco,  and  to 
Lim  the  note  was  duly  presented  at  maturity,  and  payment  refused.  Yet 
Le  had  executed  the  note  for  bis  co-defendant  Jones,  upon  a  power  of 
attorney  which  authorized  bim  to  execute  and  deliver  the  note  for  Jones, 
but  the  power  of  attorney  gave  bim  no  authority  to  pay  for  Jones;  and 
it  is  well  settled,  that  mere  authority  to  execute  a  promissory  note  for 
another  does  not  include  authority  to  pay  the  note  when  it  becomes  due. 

Now  it  is  undoubtedly  true  that  a  presentment  to  only  one  of  two  joint 
luakers  of  a  promissory  note  is  insumcient  to  charge  an  indorser,  unless 
some  legal  excuse  be  shown  for  the  failure  to  make  presentment  to  the 
other:  Blake  v.  McMillan,  22  Iowa,  358;  S.  C,  33  Id.  150;  Arnold  v. 
Dresser,  8  Allen,  435;  Union  Bank  v.  Willis,  8  Mete.  504.  The  death  of 
one  of  the  joint  makers  does  not  constitute  an  excuse,  if  presentment 
may  be  made  to  the  executor  or  administrator  of  his  estate :  Hale  v.  Burr, 
12  Mass.  86;  Haigbt  y.  Eindbart,  1  S.  C,  189. 

But  the  circumstance  in  this  case  which  distinguishes  it  from  those 
cases  is  the  fact,  proved  in  the  case,  that  at  the  time  of  the  execution  and 
maturity  of  the  note  Jones  had  no  residence  or  place  of  business  in  San 
Francisco  or  within  the  state  of  California.  He  resided  in  the  state  of 
Kentucky,  and  the  question  arises,  whether  that  constitutes  a  legal  ex- 
cuse for  the  non-presentment  of  the  note  to  bim  at  maturity. 

"It  seems,"  says  Justice  Story,  in  bis  work  on  Promissory  Notes, 
"  that  if  the  maker  of  a  promissory  note  resides  or  has  bis  domicile  M 
one  state,  and  actually  dates  and  makes  and  delivers  a  promissory  note 
in  another  state,  it  will  be  sufficient  for  the  bolder  to  demand  payment 
thereof  at  the  place  where  it  is  dated,  if  the  maker  can  not  personally, 
upon  reasonable  inquiries,  be  found  within  the  state,  and  has  no  known 
place  of  business  there." 

In  Bickets  v.  Pendleton,  14  Md.  330,  which  was  an  action  upon  a 
promissory  note  dated  at  Baltimore,  and  in  which  it  was  admitted  as  a 
fact  that  tiie  makers  of  the  note  bad  not,  nor  had  either  of  them,  bis  or 
their  place  or  business  within  the  state  of  Maryland,  the  supreme  court 
of  that  state  held  that  the  fact  excused  the  bolder  from  making  demand 
upon  them  at  Baltimore  where  the  note  was  made  payable.  '*  The  at- 
tempt to  moke  demand,"  said  the  court,  **  would  have  been  futile:"  See 
ako  Selden  v.  Washington,  17  Ind.  379.  And  in  an  action  upon  a 
promissory  note  dated  at  New  Orleans,  made  by  one  who  resided  in  the 
state  of  Kentucky,  it  was  held  by  the  supreme  court  of  Louisiana  that 
the  bolder  of  the  note  was  not  obliged  to  go  out  of  Louisiana  to  make 
demand:  Hepburn  v.  Toledano,  5  Martin,  316.  <'If,"say  the  court, 
'*  the  maker  lives  in  another  country,  the  indorsees  can  not  be  presumed 
to  know  bis  residence;  and  all  that  the  law  requires  of  the  bolder  is  due 
diligence  at  that  place  where  the  note  is  drawn:"  Id.  '*  This,"  says  Mr. 
Jostioe  Sharkey,  ''  must  be  the  rule  of  law;  for  it  is  impossible  to  send 
notice  to  the  domicile  of  a  party  who  has  none,  and  it  would  be  absurd 
to  require  a  party  to  prove  that  be  diligently  tried  to  find  that  which  be 
proves  hod  no  existence:"  Tnnstal  v.  Walker,  2  Smed.  &  M.  638;  Moore 
V.  Coffield,  1  Dev.  (N.  C.)  247;  McKee  v.  Boswell,  33  Mo.  567. 

Section  3131,  civil  code,  affirms  the  rule  of  these  cases.  ''  If,"  says 
the  code,  "  the  principal  debtor  have  no  place  of  business,  or  if  his  place 
of  hnsiness  con  not,  with  reasonable  diligence,  be  ascertained,  present- 
iment for  payment  is  excused." 

Error  is  sdso  assigned  that  there  was  no  evidence  to  show  that  defend-* 
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ant  indorsed  the  note  for  a  consideration.     But  the  presumption  was 
that  he  had  indorsed  it  for  a  valuable  consideration  before  its  maturity: 
C.  C,  sees.  3104,  3122;  and  he  offered  no  evidence  to  the  contrary. 
Judgment  and  order  affirmed. 

MoBBisoN,  C.  J.,  and  Myrice  and  McKdystbt,  JJ.,  concurred. 

Sharpstein,  J. ,  concurring.  In  addition  to  the  grounds  stated  by  Mr. 
Justice  McKee,  I  attach  some  importance  to  the  circumstance  of  paymenb 
being  demanded  of  the  agent  of  Jones,  who  had  authority  to  and  did 
execute  this  note  in  the  name  of  Jones.  In  Philips  v.  Astling,  2  Taunt. 
306,  it  was  held  if  the  drawee  of  a  bill  went  abroad,  leaving  an  agent  in 
England  with  power  to  accept  bills,  that  a  bill  so  accepted  by  such  agent 
must  be  presented  to  him  for  payment,  if  the  drawee  continued  absent. 
If  the  drawee  had  accepted  the  draft  himself,  and  then  gone  and  con- 
tinued abroad,  that  would  have  excused  presentation  to  him.  And  al- 
though it  does  not  appear  that  the  agent  who  accepted  said  draft  for  the 
drawee  had  any  authority  to  pay  it,  or  to  do  more  than  accept  it  for  said 
ditiwee,  Lord  Mansfield  held  that  in  order  to  charge  the  indorser,  said 
draft  must  be  presented  to  the  agent  who  accepted  it. 


Southern  Pacific  Railroad  Co.  v.  Bennett. 

Iti  Bank,     Filed  January  3,  1884< 

Judgment  of  the  Lower  Court  will  be  Reversed  for  Failure  to  Find  on  a 
material  ia&ae. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the  plaintiff 
a  new  trial.  The  questions  presented  by  this  appeal  were  similar  to  those 
in  the  case  of  the  Southern  Pacific  Railroad  Co.  v.  Compton,  11  Pac.  C. 
L.  J.  429. 

Glassell  &  Smith,  for  the  appellant. 

W.  D.  Gould f  for  the  respondent. 

The  Court.  In  Southern  Pacific  Railroad  Co.  v.  Compton,  11  Pac.  C. 
L:  J.  429,  the  judgment  and  order  denying  plaintiff's  motion  for  a  new 
trial  were  reversed,  on  the  ground  that  the  court  had  omitted  to  find 
upon  one  of  the  material  issues.  The  issues  and  findings  in  this  case  are 
the  same  as  they  were  in  that,  and  on  the  authority  of  that  case  the  judg- 
ment and  order  denying  the  motion  for  a  new  trial  ai'e  reversed. 


Estate  of  Billings. 
Department  Two,    Filed  January  4*  1884* 

WRiTTNa  Proposed  as  an  Olographic  Will  can  not  be  Admitted  to  Probate, 
where  any  part  of  the  date,  snch  as  the  year,  is  not  written  by  the  deceased,  although 
the  rest  of  the  writing  complies  with  the  statutory  requirements  in  reference  to  such 
wills. 

Appeal  from  an  order  of  the  superior  court  for  Sacramento  county, 
revoking  the  probate  of  a  document  alleged  to  be  the  last  will  and  testa* 
xnent  of  E.  L.  Billings.     The  further  facts  appear  in  the  opinion. 
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Young  d  Young  and  A,  C.  Freeman^  for  the  appellant, 
8,  C,  Denson,  for  the  respondent. 

Hybice,  J.  The  body  of  the  script  proposed  as  an  olographic  will  was 
entirely  written  and  was  signed  by  the  hand  of  the  deceased.  The  date 
reads  thus:  "Sacramento,  April  1st,  1880."  The  words  ''April  1st" 
were  written  by  the  deceased;  the  balance  was  printed,  the  deceased  hav- 
ing eTidently  taken  a  sheet  of  paper  with  a  letter-head,  stating  the  busi- 
ness and  location  of  his  firm,  the  name  of  the  place,  *'  Sacramento,"  and 
the  year,  "  1880,"  printed,  and  filled  in  the  month  and  day,  *'  April  1st." 

We  had  occasion  to  consider  the  principle  underlying  the  facts  of  this 
rase,  in  Estate  of  Martin,  58  Cal.  530;  and  Estate  of  R^nd,  61  Id.  468. 
Section  1277,  civil  code,  requires  that  a  paper,  to  constitute  an  olographic 
will,  must  be  entirely  written,  dated,  and  signed  by  the  hand  of  the  tes- 
tator. It  must  be  entirely  written^  it  must  be  entirely  dated ,  and  it  must 
be  entirely  signed  by  him.  If  it  be  partly  written  by  him  and  partly 
written  by  another  or  printed;  if  it  be  partly  dated  or  signed  by  him 
and  partly  by  another,  it  is  not  a  compliance  with  the  statute.  The 
words  ** April  1st"  do  not  constitute  a  date — do  not  show  on  what  April 
1st  the  paper  was  written — there  being,  as  was  suggested  on  the  argu- 
ment, many  days  "April  1st"  in  the  life  of  any  man;  it  was  requisite 
that  the  whole  date,  April  1,  1880,  should  have  been  written  by  him,  in 
order  to  comply  with  the  statute. 

Order  affirmed. 

Shabpsteih  and  Thobnton,  JJ.  ,  concurred. 


SUPREME  COUBT  OF  IDAHO. 
People  etc.  v,  McDonald. 

Filed  September  IS,  1881, 

Murder — Ixstrcctiox  as  to  Implication  op  Malice.— Where  the  statute  pro- 
Tided  that  "  malice  is  to  be  implied  when  no  considerable  provocation  appears,  or  when 
9^  the  circamstances  of  the  killing  show  an  abandoned  and  malignant  heart,"  an  in- 
stniction  is  safficient  to  the  effect  that  **  malice  is  always  to  be  implied  when  the  9ircum- 
ftUnces  of  the  killing  show  an  abandoned  and  malignant  heart. " 

LW'OUACK  OF  SCCH   STATUTE   IS  IN   THE    ALTERNATIVE,   AND   IS    EQUIVALENT  to  the 

{•ronsion  that  malice  shall  be  implied  in  either  case,  when  no  considerable  provocation 
appears,  or  'when  the  circumstances  show  an  abandoned  and  malignant  heart,  and  it  was 
proper  for  the  court  below  to  instruct  the  jury  upon  either  ground,  for  the  implication 
t»f  which,  in  its  judgment,  there  was  evidence  applicable. 

OmssiOK  rRoai  the  Instruction  of  the  Word  *'All"  as  given  in  such  statute  was 
wA  eiTor.  The  word  **  all"  in  the  connection  used  in  the  statute  is  a  word  of  emphasis 
only,  and  is  not  in  any  sense  essential  to  the  completeness  of  the  direction. 

Appeal  from  a  judgment  of  the  district  court  of  Owyhee  county,  en- 
tered upon  a  verdict  convicting  the  defendant  of  murder  in  the  first 
degree.    The  opinion  states  the  facts. 

Alanson  Smith,  for  the  appelhint. 

Thomas  D.  Cahalan,  district  attorney,  for  the  people. 

MoBOAH,  C.  J.  Defendant,  was  indicted,  tried,  and  convicted  of  murder 
in  ihe  first  degree. 
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The  first  point  urged  upon  the  attention  of  the  court,  and  "which  seeas 
to  be  relied  upon  bj  the  appellant  as  the  main  point,  or  as  the  only 
ground  upon  Tvhich  he  asks  a  reversal  of  the  judgment  below  and  an  order 
for  a  new  trial,  is,  that  the  court  erred  in  the  instructions  giving  the  defi- 
nition of  murder,  or  in  the  direction  as  to  when  malice  is  to  be  implied. 

The  language  of  the  statute  is,  '^  that  malice  is  to  be  implied  when  no 
considerable  provocation  appears,  or  when  all  the  circumstances  of  the 
killing  show  an  abandoned  and  malignant  heart." 

The  language  of  the  statute  is  in  the  alternative,  and  is  equivalent  to 
the  following:  Malice  shall  be  implied  either  when  no  considerable  prov- 
ocation appears,  or  when  all  the  circumstances  of  the  killing  show  an 
abandoned  and  malignant  heart;  that  is,  in  either  case  malice  shall  he 
implied.  It  is  proper,  then,  that  the  court  should  give  either  cause  for 
the  implication  that  may  in  his  judgment  be  applicable  to  the  evidence. 

The  question  remains,  then,  whether  leaving  out  the  word  ''all"  makes 
such  a  change  in  the  statute  as  to  mislead  the  jury.  It  is  proper  first  to 
inquire  what  kind  of  an  error  or  omission  would  authorize  an  appellate 
court  to  reverse  a  judgment  of  the  court  below,  and  direct  a  new  trial. 
It  is  not  error  to  give  general  instructions,  and  if  an  omission  occurs  in  a 
general  instruction,  unless  it  actually  misleads  the  jury  and  procures  a 
wrong  verdict,  it  can  not  be  assigned  for  error.  Thompson,  in  his  work 
on  Charging  the  Jury,  section  81,  says:  "  A  party  can  not  in  a  court  of 
error  avail  himself  of  an  omission  which  he  made  no  effort  to  have  sup- 
plied at  the  time,"  and  cites  a  large  number  of  authorities,  running  through 
the  reports  of  a  number  of  the  states. 

Neither  is  it  sufficient  if  there  is  a  mere  tendency  in  the  instructions  to 
mislead  the  jury.  In  such  a  case,  also,  the  defendant  must  ask  addi- 
tional explanatory  instructions  in  order  to  avail  himself  of  the  defect  in  a 
court  of  error:  Thompson  on  Charging  Jury,  sec.  82;  Kenan  v.  HoUoway, 
16  Ala.  63. 

A  proper  jury  is  composed  of  men  of  3ound  judgment  and  ordinaiy  in- 
telligence. It  can  not  be  supposed  that  such  men  would  infer  from  this 
instruction  that  they  were  to  take  a  part  of  the  circumstances  and  from 
these  imply  malice.  Such  men  would  know  that  when  the  court  said  the 
circumstances  of  the  killing,  all  the  circumstances  was  intended,  and  not 
a  part. 

It  can  not  bo  said,  and  it  is  not  said  by  the  appellant,  that  this  instruc- 
tion in  the  form  given  misled  the  jury;  and  it  can  scarcely  be  said  that 
it  had  a  tendency  even  to  mislead  the  jury.  The  word  **  all,"  in  the  con- 
nection used,  is  a  word  of  emphasis  only,  and  is  not  in  any  sense  essen- 
tial to  the  completeness  of  the  direction.  The  court  is  never  required  to 
give  instructions  in  the  exact  language  of  the  statute:  it  would  be,  in  some 
cases,  erroneous  to  do  so.  It  is  sufficient  if  the  substance  is  correctly 
given. 

When  all  the  instructions  are  taken  together,  no  improper  inference 
can  be  drawn.  The  jury  are  repeatedly,  and  in  differing  language, 
charged  that  every  reasonable  doubt  arising  from  the  evidence  must  be 
resolved  in  favor  of  the  defendant. 

This  reasonable  doubt  is  defined  in  the  instructions  to  be  not  specu- 
lative in  its  nature,  but  a  real  uncertainty  and  a  wavering  of  the  mind 
after  consideration  of  all  the  evidence;  and  the  concluding  clause  of  the 
instructions  of  the  court  is:  "You  will  carefully  consider  all  the  facts 
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and  circumstances  of  the  case  as  detailed  by  the  eyidence."  The  differ* 
ent  degrees  of  murder  and  manslaughter  are  also  clearly  defined. 

The  six  instructions  refused  had  been  substantially  given  by  the  court. 
These  six  instructions  are  clearly  bad  on  account  of  their  mystical  char- 
acter also,  and  appear  to  have  been  framed  to  confuse  the  jury  instead 
of  to  instruct  them.     We  find  no  error  in  the  causes  assigned. 

Judgment  is  therefore  affirmed. 


SUPREME  COURT  OF  NEVADA. 

Kelly  v.  Kelly, 

Filed  July  11,  1SS3. 

ExTEEMB  CauELTV  TO  Wabrant  A  DivoRCE  OK  SucH  GBOuin)  Heed  not  be  accom. 
panied  by  physical  violence,  but  must  be  such  as  to  occasion  danger  to  life,  limb,  or 
bealtb,  or  the  reasonable  apprehension  of  such  danger. 

Falak  Accusations  of  Marital  Infidelity  on  the  Part  of  the  Husband,  made 
by  the  wife,  may  in  certain  cases  constitute  such  extreme  cruelty  as  to  entitle  him  to  a 
divorce. 

Sufficient  Evidence  in  Support  of  a  Judgment  will  be  Presumed  to  have 
^n  given,  in  the  absence  of  an  affirmative  showins  to  the  contrary.  This  principle  ia 
alvays  applied  in  appeals  upon  the  judgment  roll  alone. 

VeeIF^CATION   of  a  CoMPIJkINT  IN    WHICH  NOTHINO  IS  STATED  ON  INFORMATION  or 

))elief  need  not  contain  the  statutory  words,  '*  except  as  to  the  matters  which  are  there* 
instated  on  information  or  belief,  and  as  to  those  matters  he  believes  it  to  be  true.'' 

Appeal  from  a  judgment  of  the  first  judicial  district  court,  Storey 
county.    The  opinion  states  the  facts. 

MUchell  d  Woodburrif  for  the  respondent. 

Crittenden  Thornton ,  for  the  appelhint. 

Belknap,  J.  This  is  an  appeal  from  a  judgment  of  divorce  m  favor  of 
the  husband  and  against  the  wife,  upon  the  ground  of  extreme  cruelty. 
Neither  the  findings  of  the  court  nor  any  statement  of  the  evidence  has 
been  brought  here.  The  appeal  is  taken  from  the  judgment  roll  alone, 
and  the  principal  question  presented  for  consideration  is  whether  the 
allegations  of  tiie  complaint  are  sufficient  to  support  a  judgment  of  di- 
vorce. 

TKe  complant,  after  setting  forth  the  necessary  jurisdictional  facts, 
proceeds  as  follows: 

*'  That  since  the  said  marriage  defendant  has  been  guilty  of  extreme 
crue%  towards  the  plaintiff. 

'*  That  OA  the  sixth  day  of  July,  a.  d.  1881,  at  the  city  of  San  Fran- 
cisco, defendant  falsely  charged  plaintiff  with  committing  adultery,  and 
frequently  since  said  date,  has  accused  him  of  conjugal  infidelity,  and 
^th  hving  and  cohabiting  with  other  women,  and  has  since  then  con- 
stantly circulated  among  their  mutual  friends  charges  of  the  same  char- 
acter. 

"  Plaintiff  further  avers  that  since  the  said  sixth  day  of  July,  a.  d. 
1B81,  defendant  has  been  in  the  habit  of  vilifying,  slandering,  and  abus- 
ing the  plaintiff,  and  applying  to  him  the  most  opprobrious  epithets,  and 
bag  frequently  threatened  to  abandon  plaintiff. 

'*  That  by  reason  of  the  acts  of  the  defendant  hereinbefore  set  forth* 
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the  life  of  the  plaintiff  has  been  rendered  unendurable  and  miserable,  so 
that  he  has  been  forced  to  cease  Cohabiting  and  living  with  defendant.'^ 

In  considering  extreme  cruelty  as  a  ground  of  divorce,  courts  have 
cautiously  given  it  negative  rather  than  affirmative  definitions.  The  diffi- 
culty in  giving  an  affirmative  definition  arises  from  the  fact  that  cruelty 
is  a  relative  term;  its  existence  frequently  depends  upon  the  character 
and  refinement  of  the  parties,  and  the  conclusion  to  be  reached  in  each 
ease  must  depend  upon  its  own  particular  facts.  **  We  do  not  divorce 
ravages  and  barbarians  because  they  are  such  to  each  other,"  said  the 
supreme  court  of  Pennsylvania,  in  Eichards  v^  Bichards.  *'  We  can  exer- 
cise no  sound  judgment  in  such  cases  [divorce  cases]  without  studying 
the  acts  complained .  of  in  connection  with  the  character  of  the  parties, 
and  for  this  we  want  the  common  sense  of  the  jury  rather  than  fixed  legal 
iTiles:"  37  Pa.  228. 

In  the  great  case  of  Evans  v.  Evans,  1  Hag.  Con.  35,  Lord  Stowelllaid 
down  certain  principles  which  have  been  universally  approved.  He  said: 
"  What  is  cruelty?  In  the  present  case  it  is  hardly  necessary  for  me  to 
define  it;  because  the  facts  here  complained  of  are  such  as  fall  within  the 
most  restricted  definition  of  cruelty;  they  affect  not  only  the  comfort,  but 
they  affect  the  health  and  even  the  life  of  the  party.  *  *  ♦  What 
merely  wounds  the  mental  feelings  is  in  few  cases  to  be  admitted^  when 
not  accompanied  with  bodily  injuiy,  either  actual  or  menaced. 

* '  Mere  austerity  of  temper,  petulance  of  manner,  rudeness  of  lan- 
guage, a  want  of  civil  attention  and  accommodation,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
legal  cruelty.  They  are  high  moral  offenses  in  the  marriage  state,  un- 
doubtedly— not  innocent,  surely,  in  any  state  of  life,  but  still  they  are 
not  that  cruelty  against  which  the  law  can  relieve.  *  *  ♦  In  the 
older  cases  of  this  sort  which  I  have  had  an  opportunity  of  looking  into, 
I  have  observed  that  the  danger  of  life,  limb,  or  health  is  usually  inserted 
as  the  ground  upon  which  the  court  has  proceeded  to  a  separation.  This 
doctrine  has  been  repeatedly  applied  by  the  court  in  the  cases  that  have 
been  cited.  The  court  has  never  been  driven  off  this  ground.  It  has 
been  always  jealous  of  the  inconvenience  of  departing  from  it,  and  I 
have  heard  no  case  cited  in  which  the  court  has  granted  a  divorce  with- 
out proof  given  of  a  reasonable  apprehension  of  bodily  hurt.  I  say  an 
apprehension,  because  assuredly  the  court  is  not  to  wait  until  the  hurt  is 
actually  done;  but  the  apprehension  must  be  reasonable;  it  must  not  be 
an  apprehension  arising  merely  from  an  exquisite  and  diseased  sensibility 
of  the  mind." 

Adopting  the  principle,  that  the  element  of  danger  to  life,  limb,  or 
health,  or  the  reasonable  apprehension  of  such  danger,  must  exist,  in 
order  to  constitute  legal  cruelty,  can  it  be  affirmed  as  matter  of  law  that 
the  plaintiff  may  not  have  established  a  cause  of  action  under  the  com- 
plaint ?  If  the  conduct  of  which  the  defendant  confesses  to  have  been 
guilty,  and  which  she  admits  drove  the  plaintiff  from  his  home,  could 
have  resulted  in  injury  to  health,  then  the  judgment  must  be  allowed  to 
stand. 

The  result  which  the  law  is  intended  to  prevent  may  be  accomplished 
without  any  physical  violence.  The  health  of  a  sensitive  wife  may  be  as 
effectually  destroyed  by  systematic  abuse  and  humiliating  insults  and 
annoyances  as  by  blows  and  batteries.  It  would  be  a  reproach  to  the  law, 
as  is  said  by  Mr.  Bishop  in  his  work  on  Marriage  and  Divorce,  to  say 
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thaia  busband  XDfl^  not  by  persozial  violence  rain  l3ie  health  of  his^fe 
or  kill  her,  and  yet  allow'bim  to  produce  the  same  result  in  some  other 
wav:Sec.  733. 

Upon  this  subject  the  Pennsylvania  court  of  common  pleas  employed 
tho  following  language:  "A  husband  may,  by  a  course  of  humiliating  in- 
salts  and  annoyances,  practiced  in  the  Various  forms  which  ingenious 
malice  could  readily  devise,  eventually  destroy  the  life  or  health  of  his 
wife,  although  such  conduct  may  be  unaccompanied  by  violence,  positive 
or  threatened.  Would  the  wife  have  no  remedy  in  such  circumstances 
under  our  divorce  laws,  because  actual  or  threatened  personal  violence 
fomied  no  element  in  such  cruelty  ?  The  answer  to  this  question  seems 
free  from  difficulty  when  the  subject  is  considered  with  reference  to  the 
principles  on  which  the  divorce  for  cruelty  is  predicated.  The  courts  in- 
tervene to  dissolve  the  marriage  bond  under  this  head,  for  the  conserva- 
tion of  the  life  or  health  of  the  wife,  endangered  by  the  treatment  of  the 
hugband.  The  cruelty  is  judged  from  its  eflfectfr—not  solely  from  the 
means  by  which  these  effects  are  produised.  To  hold,  absolutely,  that  if 
a  husband  avoids  positive  or  threatened  personal  violence,  the  wife  has 
no  legal  protection  against  any  means  short  of  those  which  he  may  resort 
to,  and  which  may  destroy  her  life  or  health,  is  to  invite  such  a  system 
of  infliction  by  the  indemnity  given  to  the  wrong-doer.      * 

''  The  more  rational  application  of  the  doctrine  of  cruelty  is,  to  consider 
a  course  of  marital  unkindness  with  reference  to  the  effect  it  must  neces- 
sarily produce  on  the  life  or  health  of  the  wife;  and  if  it  has  been  such 
as  to  tiSect  or  injure  either,  to  regard  it  as  true  legal  cruelty. 

'*This  doctrine  seems  to  have  been  the  view  of  Sir  H.  Jenner  Fust,  in 
Dysart  v.  Dysart,  where  he  deduces  from  what  Sir  William  Scott  ruled  in 
Evans  v.  Evans,  that  if  .austerity  of  temper,  petulance  of  manner,  rude- 
ness of  language,  a  want  of  civil  attention,  occasional  sallies  of  passion, 
do  threaten  bodily  harm ,  they  do  amount  to  legal  cru eUy.  This  idea ,  expressed 
asiomatically,  would  be  no  less  than  the  assertion  of  this  principle,  that 
whatever  form  marital  ill  treatment  assumes,  if  a  continuity  of  it  involves 
the  life  or  health  of  the  wife,  it  is  legal  cruelty:"  Butler  v.  Butler,  1  Pars. 
344. 

We  scarcely  need  the  aid  of  judicial  authority  for  the  enforcement  of 
the  truth  that  there  may  be  cruelty  without  personal  violence,,  and  that 
Bach  cruelty,  working  upon  the  mind,  may  affect  the  health.  Wretched- 
ness of  mind  can  hardly  fail  to  have  this  result. 

Li  causes  of  divorce,  upon  the  ground  of  cruelty,  wives  appear  as  com- 
plainants more  frequently  than  husbands.  This  arises  from  the  fact  that 
the  husband  is  generally  physically  stronger  than  the  wife,  and  less  sus- 
ceptible to  the  effects  of  ill  treatment  than  she.  He,  too,  may,  in  fact, 
frequently  restrain  the  wife's  violence  by  the  exercise  of  marital  power  in 
the  domestic  forum,  without  the  aid  of  the  courts.  But  the  law  does  not 
encourage  him  to  measure  strength  \7ith  her.  ''  The  fact  that  the  husband 
can  defend  himself  is  the  very  grievance.  It  is  because  he  may  be  tempted 
in  defending  himself  to  retaliate  upon  his  wife  that  the  court  is  bound  to 
ioterfere,  and  to  decree  a  judicial  separation,  when  such  acts  are  proved. 
When  a  man  marries  an  ill-tempered  woman  he  must  put  up  with  her  ill- 
hmnor,  but  the  moment  she  lifts  her  hand  against  him  the  court  must 
iutetfere,  for  if  it  does  not,  how  can  it  answer  the  husband  if  he  should 
subsequently  allege  that  he  had  been  forced  to  use  violence  in  self- 
defeoae  ?  "  Forth  v.  Forth,  36  L.  J.  122.    The  statute  contemplates  cases 
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in  which  the  hnsband  xniay  be  the  complaining  party,  and,  in  such  cases, 
expressly  affords  him  the  same  relief  which  it  extends  to  a  complaining 
wife.  Although  he  is  generally  physically  stronger  than  she,  be  may  be 
the  weaker  party.  And  cases  may  arise  in  which  the  wife  may  cause 
the  husband  to  suffer  as  seriously,  mentally  and  physically,  as  she  would, 
were  he  to  be  ihe  aggressor.  To  reverse  this  judgment  would  be  to 
say,  as  matter  of  law,  tiiat  no  such  cases  could  exist. 

Under  the  allegations  of  the  complaint,  a  case  of  extreme  cruelty  could 
have  been  proven.  Whether  such  a  case  was,  in  fact,  proven,  can  not 
be  reviewed  upon  this  appeal,  because  of  appellant's  failure  to  make  the 
evidence  a  part  of  the  record.  The  general  principle  of  law  is,  that  when 
matter  is  necessary  to  be  proven  in  order  to  support  the  judgment,  it  will 
be  presumed  to  have  been  proven  in  the  absence  of  an  affirmative  show- 
ing to  the  contraiy.  And  this  principle  is  always  applicable  in  an  ap- 
pellate court  to  causes  presented,  as  this  has  beep,  upon  the  judgment 
roll  alone. 

Objection  is  made  to  the  verification  of  the  complaint.  Each  allega- 
gation  of  the  complaint  is  made  positively,  and  nothing  is  stated  upon 
information  or  belief.  The  verification  follows  the  form  prescribed  by 
the  statifte,  omitting  the  words,  '*  except  as  to  the  matters  which  are 
therein  statedton  bis  information  or  belief,  and  as  to  those  matters  he 
believes  it  to  be  true."- 

'*  If  a  party  who,  in  his  answer,  has  stat^  nothing  on  information  and 
belief,  thinks  it  advisable  to  swear  that  he  believes  such  statement  to  be 
true,  he  doubtless  has  a  right  to  do  so;  but  if,  in  such  a  case,  he  confines 
himself  to  swearing  that  his  answer  is  true  to  his  knowledge,  he  not  only 
complies  with  the  requirements  of  the  code,  but  avoids  what,  to  say  the 
least  of  it,  is  a  harmless  abeiurdity:"  Kinkaid  v.  Kipp,  1  Duer,  692. 

Judgment  affirmed. 
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Filed  July  SJ^  1883. 

New  Tbial  will  bb  Grakted  when  the  Jubt  abe  Instructed  to  find  npon  % 
material  fact  concerning  which  no  evidence  has  been  introduced  at  the  trial. 

Defendant's  Prisvious  Consent  to  ob  Subsequent  Ratification  of  certain  work 
done  by  the  plaintiff  can  not  be  inferred  from  the  fact  that,  at  the  latter's  request,  he 
gave  them  a  statement  of  sach  work,  especially  when  it  appears  that  the  work  was 
originally  done  against  his  protest. 

Appeal  from  an  order  of  the  sixth  judicial  district  court  for  Eurelca 
county,  granting  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

F.  W,  Cole^  for  the  appellants. 

R,  M.  Beaity  and  Wren  dc  Cheney y  for  the  respondents. 

Leonard,  J.  This  action  was  commenced  May  27,  1881.  In  their 
complaint  plaintiffs  allege  that  on  or  about  August  11,  1879,  the  defend- 
ant entered  into  a  contract  with  the  firm  of  Leonard!  &  Co.  and  Alberigi 
&  Co. ,  by  which  contract  said  firms  agreed  to  manufacture  charcoal  on 
the  Daney  &  Ellison  ranch,  in  £ureka  county,  and  deliver  the  same  to 
defendant,  and  in  consideration  thereof  defendant  agreed  to  pay  to  said 
firms,  on  delivery  of  said  charcoal,  the  sum  of  fourteen  cents  per  bushel. 
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for  each  and  eveiy  bnshel  so  deliyered;  that  on  or  abont  tlie  tweiity-sixth 
of  March,  18iB0,  plaintiffs  succeeded  to  the  right  of  said  firms  in 
contract  by  Tirtue  of  an  equitable  assignment  of  the  same  to  plaint- 
,  and  that  eyer  since  the  last-named  date  defendant  has  recognized 
plaintiffs  as  the  successors  in  interest  in  and  to  said  contract. 

Then  follows  an  allegation  that  under  and  by  yirtue  of  said  contract, 
Bioce  March  26, 1880,  plaintiffs  manufactured  cnarcoal  and  deliyered  the 
^me  to  defendant  to  the  amount  of  fifty  thousand  bushels,  and  that  de- 
fendant has  receiyed  the  same.  That  there  is  now  due  and  owing  thereon 
fiom  defendant  to  plaintiffs  the  sum  of  seyen  thousand  dollars. 

For  a  second  and  separate  cause  of  action,  it  is  alleged  that  plaintiffs, 
since  January  1, 1881,  at  defendant's  request,  hate  sold  and  deliyered  to 
defendant  fifty  thousand  bushels  of  charcoal,  of  the  yalue  of  seyen  thou- 
sand dollars,  and  that  defendant  has  not  paid  for  the  same. 

At  the  triiil,  by  an  amendment  to  the  complaint,  plaintiffs  were  per- 
znitted  to  further  allege,  that  between  January  1, 1880,  and  May  27, 1881, 
plaintiffs,  at  defendant's  request,  manufactured  and  deliyered  to  defend- 
ant flfly  thousand  bushels  of  charcoal,  of  the  yalue  of  seyen  thousand 
dollars,  no  part  of  which  had  been  paid.  Defendant  denied  each  and 
every  allegation  in  the  original  complaint  contained,  and  those  in  the 
amendment  thereto  were  and  are  treated  as  denied.  Plaintiffs  obtained 
verdict  and  judgment  for  two  thousand  six  hundred  and  seyenteen  dollars 
ud  seyenty-eight  cents  and  costs. 

This  appeal  is  taken  from  an  order  granting  a  new  trial  because  plaint- 
iffs' instruction  number  one  was  giren  to  the  jury,  when,  in  the  opin- 
ion of  the  court,  there  was  no  eyidence  to  justify  the  same,  and  in 
coQsequence  of  which  the  jury  were  led  into  an  error  in  rendering  their 
verdict. 

The  instruction  in  question  is  as  follows:  ''  It  is  a  question  of  fact  for 
yon  to  consider,  whether  tiie  firms  of  Leonardi  &  Go.  and  Alberigi  &  Co. 
were  one  and  the  same  firm,  and  as  to  whether  the  wood  cut  or  charcoal 
Inimed  was  so  cut  or  burned  by  one  or  both  of  such  firms,  or  how  much 
Was  cut  or  burned  by  each  of  said  firms." 

It  is  not  claimed  by  appellants  that  the  court  erred  in  granting  a  new 
trial,  if  its  conclusion  was  correct  that  there  was  no  eyidence  tending  to 
show  that  the  firms  of  Leonardi  &  Co.  and  Alberigi  A;  Co.  were  one  and 
the  same  firm. 

The  record  discloses  but  one  contract,  and  that  was  made  by  defendant 
ind  Leonardi  &  Co. ,  although  the  court,  in  its  opinion,  says  that  upon  the 
trial  the  defendant  introduced  in  eyidence  the  original  written  contract  be- 
tween himself  and  Alberigi  &  Co. ,  which  disclosed  the  same  terms  as  that 
between  him  and  Leonardi  &  Co.,  and  was  dated  July  26, 1879.  The 
contract  between  defendant  and  Leonardi  &  Co.  was  dated  August  11, 
1879. 

Defendant  testified  that  there  was  no  connection  between  the  two  firms 
iQentioned;  that  they  worked  under  different  contracts,  the  terms  of 
^hichwere  substantially  the  same;  that  before  plaintiffs  and  Torre  leyied 
upon  the  wood  and  coal,  as  hereinafter  stated,  Leonardi  &  Co.  had  cut  a 
1^^  amount  of  wood  and  burned  it  into  coal,  and  that  he  had  paid  them 
over  one  thousand  six  hundred  dollars  therefor;  that  Alberigi  &  Co.  also 
cot  wood  under  their  contract,  enough  to  make  twenty-three  thousand 
Wihels  of  charcoal,  and  that  about  the  first  of  December,  1879,  they 
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threw  np  their  contract^and  turned  the  wood  over  to  him  in  satififaction 
of  certain  indebtedness  due  from  them  to  him. 

Defendant  also  testified  that  at  the  time  of  the  sheriff's*  sale  in  Torre's 
suit,  March  26,  1880,  he  notified  plaintiffs  that  the  wood  cut  by  Alberigi 
&  Co.  was  his,  and  that  he  did  not  want  it  burned  into  charcoal. 

Plaintiffs  did  not  undertake  to  disproye  this  testimony.  So,  as  stated 
bj  the  court  below,  *'  there  was  no  attempt  to  contradict  the  testimony 
of  the  defense  that  the  Alberigi  &  Co.  wood  was  cut  and  paid  for  before 
plaintiffs  came  upon  the  scene;  that  plaintiffs  were  notified  that  defendant 
owned  the  same,  and  did  not  wish  it  burned  into  charcoal;  and  that, 
notwithstanding,  plaintiffs  proceeded  at  their  peril  and  burned  that  wood 
into  charcoal." 

Defendant  testified  that  Leonardi  &  Co.  had  cut  very  little  wood,  if 
any,  at  the  time  Alberigi  &  Co.  turned  their  wood  over  to  him;  that  his 
wood-ranch  was  made  up  of  two  or  three  different  ranches  that  he  had 
bought;  that  Leonardi  &  Co.  cut  wood  in  one  place  and  Alberigi  &  Co. 
in  another;  that  the  Leonardi  coal  was  manufactured  by  Leonardi  and 
Alberigi  after  they  went  in  together,  about  the  first  of  December,  1880.  We 
quote  from  his  testimony:  '*  That  [the  Leonardi]  was  the  coal  that  I  gave 
Tognini  &  Co.  notice  that  I  would  receive  from  them.  That  had  nothing 
ib  do  with  the  Alberigi  wood  or  coal.  I  never  gave  Tognini  &  Co.  notice 
that  I  would  receive  any  coal  burned  from  the  Alberigi  &  Co.  wood,  and 
I  never  in  any  way  recognized  the  right  of  Tognini  &  Co.  to  bum  it  into 
charcoal." 

The  notice  given  in  evidence  corresponds  vnth  this  testimony.  It  was 
given  in  January,  1881,  and  referred  only  to  the  coal  burned  by  Leonardi 
&Co. 

Again,  plaintiffs'  rights  in  this  action,  whatever  they  are,  are  based  upon 
the  fact  that  plaintiffs  are  the  successors  of  Leonardi  &  Co.,  for  the  reason 
that  they  made  a  certain  purchase  at  sheriff's  sale,  in  the  case  of  John 
Torre  v.  Giovanni  Demetro,  Giuseppe  Ludessi,  and  Antonio  Leonardi; 
and  the  further  reason,  as  they  claim,  that  they  were  recognized  and 
treated  by  defendant  as  the  successors  of  Leonardi  &  Co. 

But  the  names  of  each  of  the  defendants  in  that  case  appear  in  the 
judgement,  execution,  sheriff's  return  on  execution,  notice  of  sale,  and 
sheriff's  certificate  of  sale,  and  in  neither  document  does  the  name  of  Al- 
berigi &  Co.,  or  any  member  of  that  firm,  appear.  It  was  a  part  of  the 
judgment  in  that  case  that  execution  issue  against  the  separate  property 
of  tibe  defendants  served  with  summons,  and  the  joint  property  of  all  the 
defendants,  to  wit:  Giovanni  Demetro,  Giuseppe  Ludessi,  Antonio 
Leonardi,  and  Adnaino  Andreucetti. 

If  Alberigi  &  Co.,  or  any  member  of  that  firm,  had  any  interest  in  the 
property  or  property  rights  purchased,  they  were  not  conveyed  to 
plaintiffs  under  the  sale.  Defendant  not  only  notified  Torre  and  plaint- 
iffs that  he  owned  the  property  in  question,  but  Torre  gave  the  sheriff  an 
indemnifying  bond,  with  plaintiff  Tognini  as  one  of  the  sureties.  This 
was  as  early  as  March  26, 1880,  before  plaintiffis  burned  any  coal  from  the 
Alberigi  wood. . 

Besides,  plaintiffs  brought  suit  in  the  justice's  court,  and  attached  ten 
thousand  bushels  of  charcoal,  and  wood  sufficient  to  make  thirty  thou- 
sand bushels  of  coal,  more  or  less,  as  the  property  of  Antonio  Lieonardi 
and  A.  Andreucetti. 

The  coal  attached  in  the  last-named  suit,  we  understand,  was  that  ad- 
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mitted  by  d<3fendant  to  have  been  burned  by  Leonard!  &  Co.,  under  their 
contract,  which  was  on  the  ranch  when  plaintiffs  commenced  to  bum 
coal,  and  the  wood  was  cut  by  Alberigi  &  Co.,  under  their  contract, 
which  was  abandoned  about  December  1,  1879,  by  consent  of  defendant, 
who  took  the  wood  cut  in  satis&ction  of  Alberigi  &  Co/s  indebtedness 
to  him. 

But  counsel  for  appellants  says  defendant's  statement  that  the  two 
firms  were  separate  and  worked  under  distinct  contracts,  is  contradicted 
hjhis  further  statement  that  Alberigi  &  Co.  and  Leonardi  &  Co.  cut 
wood  together  after  November,  1879,  and  that  a  certain  pass-book,  ad- 
mitted in  evidence,  was  kept  in  the  name  of  Alberigi  and  Leonardi. 

Defendant  stated  that  Alberigi  went  to  work  with  Leonardi,  after  he 
threw  up  his  contract,  and  there  is  nothing  to  prove  that  the  purchases 
shown  by  the  pass-book  were  made  prior  to  that  time.  Alberigi  might 
have  been  a  member  of  the  firm  of  Leonardi  &  Co.,  after  November  or 
December,  1879,  and  consistently  with  that  fact,  the  pass-book  thereafter 
might  have  been  kept  as  stated.  But  the  fact  that  Alberigi  was  a  mem- 
ber of  the  firm  of  Leonardi  &  Co.  after  the  contract  of  Alberigi  &  Co. 
had  been  abandoned,  does  not  tend  to  show  that,  prior  to  that  date, 
Alberigi  &  Co.  and  Leonardi  &  Co.  were  one  and  the  same  firm,  or  that 
the  wood  cut  previously  by  Alberigi  &  Co.  was  the  property  of  Leonardi 
&Co. 

Pkintiff  Tognini  testified  as  follows:  *'  There  were  three  or  four  mem- 
bers of  the  firm  of  Leonardi  &  Co.  Leonardi  and  Alberigi  were  all  I 
know."  The  witness  might  have  meant,  and  we  presumie  did  mean,  that 
Alberigi  wa»  one  Qf  that  firm  after  he  abandoned  his  own  contract,  No- 
vember or  December,  1879.  That  view  accords  with  the  testimony  of 
defendant,  and  is  not  inconsistent  with  plaintifb'. 

Finally,  it  is  awd,  the  fact  that  defeftdani  gave  plaintiffs  a  statement  of 
the  Alberigi  &  Co.  coal,  shipped  by  him  in  February,  1881,  is  inconsistent 
with  the  idea  that  he  did  not,  prior  to  that  time,  consider  the  Alberigi 
k  Co.  coal  and  the  Leonardi  &  Co.  coal  were  one  and  the  same. 

Defendant  said  h^  gave  the  statement  because  plaintiffs  asked  for  it. 
But  he  had  given  previous  notice  that  the  wood  cut  by  Alberigi  &  Co. 
was  his  property,  and  that  he  did  not  want  it  burned  into  coal. 

Plaintiffs  not  only  failed  to  get  defendant's  consent  to  the  manufacture 
of  the  Albeirigi  wood  into  coal,  but  they  did  so  against  his  protest.  They 
were  not  misled  by  his  words  or  acts.  And  the  fact  that  he  subsequently, 
at  plaintiffs'  request,- gave  them  a  statement  is  not  any  evidence  of  his 
previous  consent  or  his  subsequent  ratification. 

We  think  the  order  appealed  from  should  be  affirmed,  and  it  is  so  or- 
dered. 
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Declarations  or  a  Vendor,  Made  after  a  Sax^e  by  Him,  i^nd  after  he  has  |)Brted 
vith  the  possession  to  his  vendee,  can' not  be  received  in  evidence  against  the  vendee, 
for  the  pnrpoee  of  affecting  or  impeachincr  the  bona  fides  of  sach  sale,  or  of  defeatingMtbe 
vendee's  title,  on  the  ground  that  the  sale  was  in  fraud  of  the  vendor's  creditors.  Aor 
are  such  declarations  admissible  as  being  part  of  the  re$  gesUt, 

Creditor  or  a  Vendor  in  Attackino  the  Validity  or  a  Sale  by  him,  on  the 
alleged  ground  of  fraud,  can  not  question  the  authority  of  the  vendor's  agent  by  whom 
such  sale  was  made. 

Appeal  from  an  order  of  the  first  district  court  for  Storey  county, 
granting  the  plaintiff  a  new  trial.    The  opinion  states  the  &ct8. 

WaL  c7.  Tuska,  for  the  apx>ellant. 

Leuns  &  Deal,  for  the  respondent. 

Leonard,  J.  Defendant  appeals  from  an  order  of  the  court  below 
granting  to  the  plaintiff  a  new  trial. 

The  record  shows  these  facts:  Louis  Ehrlick,  a  resident  of  New  York 
city,  on  and  prior  to  January  15, 1880,  had  a  store  in  Virginia  City,  in 
this  state,  wherein  he  sold  dry  goods,  clothing,  etc.  On  the  twelfth  day 
cf  August,  1879,  he  executed  and  deliyered  to  his  son,  Moses  Ehrlick,  a 
power  of  attorney  to  do  and  perform,  in  his  name,  the  matters  and  things 
therein  stated.  On  the  fifteenth  of  January,  1880,  Moses  Ehrlick,  as 
attorney  in  fifct  of  Louis  Ehrlick,  sold  and  delivered  to  Joseph  Hirsch- 
feld,  plaintiff  herein,  all  the  goods  in  the  store  at  Virginia  City,  and 
plaintiff  retained  possession  Uiereof  until  February  6,  1880,  when  de- 
fendant, as  sheriff  of  Storey  county,  attached  the  goods  in  question,  as 
the  property  of  Louis  Ehrlick.  On  the  sixteenth  day  of  February,  1880, 
plaintiff  commenced  this  action  to  recover  the  goods  so  attached,  or  their 
value,  to  wit,  four  thousand  eight  hundred  and  seventy-six  dollars  and 
fifty  cents.  On  the  third  day  of  February,  1880,  after  being  informed 
by  telegram  and  letter,  dated  January  15, 1880,  of  the  circumstances  and 
conditions  of  the  sale,  Louis  Ehrlick  ratified  the  same,  by  an  instrument 
in  writing,  signed,  sealed,  and  acknowledged  by  him. 

At  the  trial,  and  against  the  objections  of  plaintiff,  defendant  was  per- 
mitted to  prove  certain  declarations  made  by  Louis  Ehrlick,  in  New  York 
city,  on  the  nineteenth  and  twentieth  of  January,  1880,  the  tendency  of 
which  was  to  impeach  the  bona  fides  of  the  sale,  and  impair  the  title  of 
plaintiff. 

The  onlv  question  presented  for  our  consideration  is  as  to  the  admissi- 
bility of  tnese  declarations.  The  defendant,  in  his  answer,  allied  that 
the  pretended  sale  was  made  for  the  purpose  of  defrauding  the  creditors 
of  Louis  Ehrlick,  one  of  whom  was  the  plaintiff  in  the  suit  wherein  the 
goods  in  question  were  attached  by  the  defendant  in  this  action,  Febru- 
ary 6,  1880.  The  verdict  of  the  jury  was  for  the  defendant.  It  is 
general,  and  sustains  the  allegations  of  fraud.  But  it  was  found,  in 
part,  upon  the  declarations  of  Louis  Ehrlick,  admitted  in  evidence 
against  plaintiff's  objection.  Those  declarations  were  harmful  to  plaint- 
iff's case.  Their  tendency  was  to  invalidate  the  sale.  Defendant  ought 
not  to  retain  a  verdict  obtained  upon  material  illegal  testimony. 

*If  anything  is  well  settled  in  the  law,  it  is  that  the  declarations  of  a 
vendor,  made  after  a  sale  by  him,  and  after  he  has  parted  with  Uie 
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possession  to  his  yendee,  can  not  be  received  in  eyidence  against  the 
Tendee,  for  the  purpose  of  affecting  or  impeaching  the  bona  fides  of  such 
sale,  or  of  defeating  the  vendee's  title,  on  the  ground  that  the  sale  was 
in  fraud  of  the  vendor's  creditors.  Counsel  for  appellant  do  not  deny 
that  such  is  the  law;  but  they  say  the  declarations  ^^ere  made  on  the 
nineteenth  and  twentieth  of  January,  when,  to  all  intents  and  purposes, 
Louis  Ehrlick  was  in  possession,  because,  under  the  power  of  attorney, 
Moses  Ehrlick  did  not  have  authority  to  sell  out.  his  father's  entire 
business  in  Virginia  city;  that  the  sale  and  consequently  the  delivery  of 
possession  to  plaintiff  were  void  when  made,  and  the  ratification  was  not 
made  by  Louis  Ehrlick  until  afterwards,  on  the  third  day  of  February, 
1880.  It  is  claimed,  therefore,  that  the  rule  of  law  stated  above  doe^ 
not  apply  to  this  case. 

Our  impressions  are,  that  the  power  of  attorney  was  sufficient  to 
authorize  M.  Ehrlick  to  make  the  sale  and  transfer;  but  under  the  alle- 
gations contained  in  the  answer,  we  shall  not  base  our  decision  upon  this 
point.  Defendant's  theory  of  the  case,  as  shown  by  his  answer  and  at 
the  trial,  was  that  the  transfer  was  made  on  the  fifteenth  of  January, 
1880,  by  L.  Ehrlick,  by  and  through  his  attorney  in  fact,  M.  iShrlick, 
but  that  the  transaction  was  void  for  fraud. 

A  portion  of  defendant's  answer  is  as  follows:  "And  defendant  avers, 
upon  his  information  and  belief,  that  on  or  about  the  fifteenth  day  of 
January,  1880,  said  (Louis)  Ehrlick,  intending  to  cheat  and  defraud  his 
said  creditors,  did  then  and  there  combine  and  collude  with  the  plaintiff 
herein,  and  said  plaintiff  did  then  and  there  conspire  and  confederate 
with  said  Ehrlick,  to  cheat  and  defraud  thesaid  creditors  of  said  Ehrlick, 
and  in  pursuance  of  said  sckeive  and  m  f usth^rance  thereof,  said  Ehrlick 
did,  on  or  about  said  day,  pretend  to  make,  and  diil  made,  a  transfer  of 
his  said  stock  iu  trade,  including  the  goods  and  chattels  mentioned  and 
described  in  the  complaint  kerein,  unto  said  plaintiff^uind  said  plaintiff, 
at  said  time,  well  knew  that  said  EhrlicI  was  laxgAj  indebted  as  afore- 
said, and  thiat  said  transfer  was  made  with  intent  to  cheat  and  defraud 
the  creditors  of  said  Ehrlick.  And  defendant  avers,  upon  his  information 
and  belief,  that  plaintiff  paid  no  consideration  for  said  goods  and  chattels 
described  in  the  complaint  herein,  and  that  he  accepted  said  pretended 
transfer  with  intent  to  cheat  and  defraud  the  said  creditors  of  said 
£hrlick,  and  now  claims  said  goods  and  chattels,  in  secret  trust  for  said 
EhrUck." 

The  alleged  fraudulent  transfer  referred  to  by  defendant  was  the  one 
made  by  M.  Ehrlick  on  the  fifteenth  of  January.  In  fact,  that  was  the 
only  one  made.  Bef erring  to  that  transaction,  defendant  alleges  that  L. 
ilhrlick  transferred  to  plaintiff  the  property  in  question,  but  that  said 
tranafer  was  made  to  cheat  and  defraud  the  creditors  of  L.  Ehrlick.  In 
the  laoe  of  these  allegations,  defendant  can  not  now  question  the  power  of 
M.  Ehrlick  to  make  the  transfer.  He  can  not  now  dispute  the  correct- 
ness of  his  own  allegations.  His  only  right  under  the  pleadings  was  to 
show,  by  competent  evidence,  that  the  tnuisfer  was  void  for  fraud. 

The  declarations  in  question  were  not  admissible,  by  reason  of  their 
being  a  pari  of  the  res  gestos:  Meyer  v.  Y.  &  T.  B,  B.  Co.,  16  Nev* 
MSelaeg. 

The  order  of  the  court  appealed  from  is  affirmed. 
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Wpheme  court  of  new  Mexico^ 

Smith  v.  Montoya. 
FUed  January^  1883. 

Judgment  can  not  be  Rendered  aoainst  One  Summoned  as  Gabnisree,  nntil  after 
jadgmeut  has  been  recovered  in  the  action  against  the  principal  debtor.  In  proceedincs 
against  the  gambhee^  he  may  show  either  by  the  record,  or  other  competent  eyidende, 
that  the  judgment  against  the  principal  debtor  was  void  for  want  of  jurisdiction. 

JumSDICTION  OF  A  CoURT  OF  GENERAL  JURISDICTION  WILL  BE  PRESUMED  from  the 

judgment  itself,  although  the  record  does  not  recite  the  facts  conferring  jurisdictioD. 
Otherwise  if  the  entire  record  disclost^s  a  want  of  jurisdiction. 

Publication,  OF  a  Citation  to  Non-resident  Debtors  in  a  proceeding  by  attach- 
ment, as  provided  by  Prince's  Statutes,  section  11,  page  1 33,  which  fails  to  notify  the  de- 
fendants that  their  property  has  been  attached  and  will  lio  sold  to  satisfy  whatever 
judgment  is  rendered  against  them,  is  insufficient  and  confers  no  jurisdiction  on  the  court. 
Such  statute  is  in  derogatiou  of  the  common  law,  and  must  bo  strictly  constmcd. 

Personal  Judgment  can  not  be  Rendered  against  a  Non-resident  Debtor,  who 
has  failed  to  appear,  upon  a  constructive  service  upon  him  by  publication. 

Property  of  a  Non-resident  Debtor  within  the  Jurisdiction  of  the  Court  may 
be  attached  and  a  judgment  in  rem  recovered  against  it,  upon  publication  of  the  notice 
to  the  non-resident  debtor,  as  required  by  statute. 

Validity  of  a  Chattel  Mortgage  can  Only  be  Attacked  by  one  not  a  party  thereto 
on  the  ground*  of  fraud,  in  that  it  was  given  to  hinder,  delay,  or  defraud  the  mortgagor's 
creditors,  and  the  facts  determining  its  invalidity  must  bo  submitted  to  the  jury. 

Fact  that  a  Chattel  Mortgage  was  Given  to  Secure  Future  Advances,  if  done 
in  good  faith,  does  not  render  such  instrument  invalid  as  to  the  mortgagor's  creditors. 

Ebrob  from  a  judgment  of  the  district  court  for  the  county  of  Santa 
Fe,  entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Catron  db  Thornton  and  Breeden  d  Waldo,  for  the  plaintiff  in  error. 

(Grildersleeve  db  Knaebel,  for  the  defendant  in  error. 

Bristol,  J.  The  record  in  this  case  shows  that  Feliciana  Montoya,  the 
defendant  in  error,  on  the  twenty-sixth  of  December,  1878,  sued  out  an 
attachment  against  the  property  of  Jerome  J.  Hinds,  George  £.  Kirk, 
Ulysses  E.  Fisher,  and  George  L.  McDonough,  to  satisfy  his  money  de- 
mand in  the  sum  of  four  hundred  dollars. 

On  the  following  day  said  Montoya  filed  his  declaration  in  assumpsit 
against  the  said  Hinds,  Kirk,  Fisher,  and  McDonough,  as  copartners,  and 
alleging  them  and  each  of  them  to  be  non-residents  of  the  territory,  and 
claiming  damages  in  the  sum  of  three  hundred  and  fifty  dollars. 

On  the  same  day  that  the  declaration  was  filed,  that  is,  the  twenty- 
seyenth  of  Decemoer,  1878,  the  plaintiff  in  error  herein,  Gustavus  A. 
Smith,  was  summoned  as  garnishee.  ^ 

The  following  notice  was  published  in  a  weekly  newspaper  at  Santa  Fe 
for  four  successive  weeks,  commencing  on  the  fourth  of  Januaiy,  1879,  to 
wit: 

"  In  the  district  court,  county  of  Santa  Fe,  Feliciana  Montoya  v.  Jerome 
J.  Hinds,  Geoige  £.  Kirk,  Ulysses  £.  Fisher,  and  George  L.  McDonough. 
The  said  defendants,  Jerome  J.  Hinds,  George  £.  Kirk,  Ulysses  £. 
Fisher,  George  L.  McDonough,  are  hereby  notified  that  a  suit  by  attach- 
ment has  been  commenced  against  them  in  the  district  court  for  ih0 
county  of  Santa  Fe,  territory  of  New  Mexico,  by  said  plaintiff,  Feliciana 
Montoya,  for  the  work  and  labor,  care  and  diligence,  of  the  plaintiff, 
horse-feed,  horse  and  mule  hire,  com,  hay,  meat  and  drink,  rent^  wood, 
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board  and  lodging,  had  by  the  said  defendants  of  and  from  the  said 
plaintiff.  Damage  claimed,  four  hundred  dollars.  That  unless  you  enter 
jour  appearance  in  said  suit  on  or  before  the  next  February  term  of  said 
court,  commencing  on  the  tenth  day  of  February,  a.  d.  1879,  judgment 
bjdeifault  therein  will  be  rendered  against  you.  Jno.  H.  Thompson, 
clerk.    0.  H.  Gildersleeve,  for  plaintiff." 

That  at  some  term  of  the  court  below  in  1880 — ^but  which  term  of  that 
year  the  record  does  not  disclose — ^judgment  by  default  to  appear  was 
rendered  against  said  Hinds,  Kirk,  Fisher,  and  McDonough,  and  the 
damages  of  the  plaintiff  assessed  by  a  jury  at  three  hundred  and  seventy- 
three  dollars  and  fifty  cents,  and  judgment  in  aasumpsU  rendered  for  that 
Bum  and  costs  in  favor  of  the  plaintiff,  Montoya. 

At  the  Februaxy  term  of  the  court  below  for  the  year  1879,  the  plai\it- 
iff,  Montoya,  filed  allegations  in  the  garnishee  proceedings  against  Smith, 
covering  money,  property,  and  effects  belonging  to  the  defendants  in  his 
hands  or  under  his  control,  and  at  the  same  term  filed  and  exhibited  ap- 
propriate interrogatories  touching  any  property,  effects,  and  credits  of 
the  defendants  in  the  hands  of  said  garnishee. 

Some  of  the  answers  of  the  garnishee  to  the  intorrogatories  were 
traversed  by  the  plaintiff,  Montoya,  and  upon  the  issues  thus  joined  a 
trial  was  had  before  a  jury,  whereby  the  following  facts,  among  others, 
seem  to  have  been  established: 

That  on  the  fourteenth  day  of  November,  1878,  the  defendants  in  the 
action  of  assumpsit,  by  the  name  of  the  ''  Fisher  Stage  Line  Company, 
by  Jerome  J.  Hinds,  president  and  general  manager,"  executed  to  the 
garnishee.  Smith,  a  chattel  mortgage  covering  all  the  property  of  de- 
fendants that  subsequently  came  to  the  possession  of  said  garnishee. 
That  the  consideration  of  said  mortgage  purported  on  its- face  to  be 
the  sum  of  two  thousand  five  hundred  dollars,  to  them  at  that  date 
advanced  by  said  Smith,  the  receipt  whereof  was  thereby  acknowl- 
edged by  said  defendants,  and  in  the  further  consideration  that  said 
Smith  should  thereafter  advance  all  money  necessary  to  honor  and  pay 
all  drafts  then  drawn  and  thereafter  to  be  drawn  for  the  benefit  of  said 
stage  company,  and  to  enable  said  Hinds,  as  such  president  and  general 
oanager,  to  cany  on  the  business  of  said  stage  company. 

That  the  conditions  of  said  mortgage  were  that  the  same  should  be 
void  if  said  company  should  pay  or  cause  to  be  paid  to  said  Smith  said 
Biun  of  two  thousand  five  hundred  dollars,  and  all  moneys  advanced  and 
paid  or  to  be  advanced  and  paid  by  him  on  draft  of  or  for  the  benefit  of 
said  company,  or  otherwise. 

That  the  possession  and  control  of  the  property  covered  by  the  mort- 
gage to  be  in  said. Smith,  but  the  said  company  to  have  the  privilege  of 
wng  and  employing  the  same  in  its  said  business,  with  the  understiEind- 
ing,  however,  that  if  any  other  creditor  should  attach  the  same,  or  if  any 
member  of  said  company  should  attempt  to  remove  or  dispose  of  the 
ttme,  then  said  Smith  was  to  take  the  property  from  the  hands  of  the 
oompany,  for  his  own  use  and  disposal. 

That  notwithstanding  the  recitals  in  the  mortgage,  no  moneys  had 
heen  advanced  to  said  company  at  the  time  of  the  execution  and  delivery 
of  ihe  mortgage  or  prior  thereto. 

That  from  the  time  of  the  execution  and  delivery  of  the  mortgage,  on 
the  fourteenth  of  November,  1878,  up  to  the  time  said  Smith  was  sum- 
moned as  garnishee,  on  the  twenty-seventh  of  December  of  this  same 
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year,  he  had  altogether  adyanced  to  said  company  not  to  exceed  the  sam 
of  three  hundred  dolhurs.  But  that  he  had  obligated  himself  under  the 
terms  of  the  mortgage  to  pay  upwards  of  four  thousand  dollars.  Up  to 
that  date  it  does  not  appear  how  he  had  obligated  himself  to  pay  that 
sum  in  the  aggregate,  except  the .  general  obligation  under  the  mortgage 
to  make  future  adyances—except,  it  may  be,  pome  five  hundred  dolbtfs 
which  he  obligated  himself  to  pay  by  indorsement  of  a  draft  drawn  on 
the  company  in  Washington  by  said  Hinds,  in  favor  of  the  Second  Na- 
tional Bank  of  Santa  Fe,  and  another  draft  between  the  same  parties,  but 
not  indorsed  by  Smith,  in  the  sum  of  one  thousand  dollars,  which  he 
claims  he  became  obligated  to  pay  through  some  parol  agreement,  and 
taking  charge  of  the  company's  stock. ' 

For  what  particular  purpose  these  drafts  were  drawn  does  not  clearly 
appear. 

That  Smith,  after  he  had  been  summoned  as  garnishee  and  before  an- 
swering the  interrogatories  propounded  in  the  garnishee  proceeding 
against  him,  had  property  of  said  company  in  his  possession  under  said 
mortgage,  the  yalue  of  which  was  much  more  than  enough  to  eatisfy  the 
judgment  rendered  in  fayor  of  the  plaintiff,  Montoya. 

A  trial  was  had  on  the  issues  joined  in  the  garnishee  proceedings,  re- 
sulting in  a  judgment  against  Smith  as  garnishee,  in  the  sum  of  four 
hundred  and  twenty-four  dollars  and  costs.        ^ 

A  multitude  of  errors  are  assigned  upon  the  record,  only  a  few  of  which, 
based  upon  the  foregoing  statement  of  the  case,  do  we  deem  it  necessary 
to  notice. 

The  first  question  of  importance  raised  is,  as  to  whether  the  court  be- 
low had  acquired  jurisdiction  to  render  a  judgment  in  fayor  of  the  plaint- 
iff, Montoya,  against  Hinds  et  al.,  in  the  action  of  assumpsit,  and  to  order 
a  sale  of  attached  property. 

As  no  judgment  could  be  legally  rendered  against  Smith  as  garnishee 
until  after  judgment  had  been  rendered  against  the  defendants  in  the 
action  in  which  he  was  summoned  as  garnishee,  it  follows  that  the  gar- 
nishee had  the  right,  as  a  matter  of  defense,  to  show,  either  by  the  record, 
or  if  the  record  was  silent,  by  other  competent  proofs,  that  tiie  judgment 
was  yoid  for  want  of  jurisdiction. 

TTpK)n  the  trial  between  the  plaintiff  and  garnishee,  the  plaintiff  offered 
in  evidence  the  record  of  the  judgment  alone  rendered  by  diafault  in  his 
favor  and  against  Hinds  et  al.  This  was  objected  to,  on  the  ground  that 
there  was  nothing  in  the  record  as  presented  showing  that  the  oourt  had 
acquired  jurisdiction. 

This  objection  was  prematurely  raised  and  properly  overruled  at  the 
time,  since  the  jurisdiction  of  a  court  of  general  jurisdiction  will  be  pre- 
sumed from  the  judgment  itself,  though  the  record  does  not  recite  the 
facts  conferring  jurisdiction:  8  How.  586;  16  Id.  65;  2  Wall.  358;  30 
Cal.  439. 

But  this  presumption  does  not  arise  when  the  record  of  the  entire  case 
discloses  a  want  of  jurisdiction:  8  Gal.  562. 

And  the  question  here  presents  itself  whether  other  parts  of  the  record 
do  not  disclose  facts  showing  a£Srmatiyely  that  the  court  had  not  acquired 
jurisdiction  to  render  the  judgment  it  did  against  Hinds  and  his  oo- 
defendants. 

The  act  of  1874  (Prince's  Stat.  133),  in  regard  to  service  of  citations 
by  publication,  did  not  change  the  law  then  in  force  as  to  the  form  and 
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snbstancd  of  published  notices  in  attachment  proceedings.  That  act  ez- 
preBslj  prescribes  that  the  notice  therein  provided  for  "  shall  conform  as 
lur  88  prfrcticable,  in  farm,  time,  and  substance,  to  the  laws  governing  pub- 
lication in  causes  of  attachment." 

This  language  is  clearly  inconsistent  vnth  the  assumption  that  the  leg* 
iBlatnre  intended  to  change  the  form  and  substance  of  the  notice  in 
attachment  proceedings. 

It  is  trae  that  the  act  itself  prescribes  a  form  of  notice;  but  it  is  quite 
evident  from  the  tenor  of  the  whole  act,  including  the  form  of  notice  pre- 
scribed, that  its  provisions  were  intended  as  an  addition  to  the  notice  in 
attachment  proceedings,  and  to  cover  only  citations  by  publication  in  or- 
diuaiy  actions  at  law  and  suits  in  chancery. 

Among  the  necessary  parts  of  the  notice  to  be  published  in  attachment 
proceedings  under  the  Kearny  code  was  a  notice  to  the  defendant  that 
"his  property  had  been  attached,"  and  that  unless  he  appeared,  etc., 
I' jndgment  would  be  rendered  against  him,  and  his  property  sold  to  sat- 
isfy £e  same:"  Prince's  Stat.,  sec.  11,  p.  138. 

This  requirement  has  never  been  repealed  by  subsequent  legislation. 
The  act  of  1862  merely  changed  the  law  as  to  the  officers  or  persons  au- 
thorized to  make  publication:  Id.,  sec.  36,  p.  143^ 

While  the  aforesaid  act  of  1874  makes  another^  change,  by  conferring 
the  authority  on  the  clerk  of  the  court,  and,  in  addition  to  the  previous 
law  as  to  attachments,  as  already  stated,  providing  for  citation  on  non- 
residents by  publication,  in  ordinary  actions  at  law  and  suits  in  chancery. 
The  record  discloses  the  fact,  that  the  only  notice  to  the  non-resident 
defendants.  Hinds  et  al.,  was  the  notice  already  set  out  in  full  in  the 
statement  of  the  case.  This  contains  no  notice  to  the  defendants  that 
their  property  had  been  attach'ed,  nor  that  such  property  would  be  sold 
to  fiatisfy  the  judgment  that  would  be  rendered  against  them  on  their 
&ilure  to  appear  as  therein  cited. 

These  constituent  parts  of  the  notice,  as  provided  by  statute  (Prince's 
Stat.,  sec.  11,  p.  138),  are  certainly  material  and  substantial,  and  their 
omiasion — ^the  defects  not  having  been  cured  by  n  voluntary  appearance 
of  the  defendants — ^renders  the  notice  ineffectual  and  void. 

As  a  citation  and  notice  to  non-resident  defendants  by  publication  is 
in  derogation  of  the  common-law  mode  of  personal  service,  the  statutory 
requirements  as  to  what  the  notice  shall  contain  must  be  strictly  com- 
plied with.  Unless  this  is  done  in  the  case  of  non-resident  debtors  who 
do  not  appear,  the  court  acquires  no  jurisdiction  for  any  purpose  what? 
ever,  as  against  them  or  their  property. 

Even  in  proceedings  in  rem  against  the  property  of  non-resident  debt- 
ors, the  citation,  by  publication  or  otherwise,  to  the  defendant,  as  ex- 
,  preesly  provided  by  law,  must  be  given,  whereby  they  may  have  their 
day  in  court,  otherwise  the  court  will  acquire  no  jurisdiction  or  authority 
to  adjudge  a  sale  of  their  proi)ertT  to  satisfy  their  debts. 

Even  when  citation  and  notice  oy  publication,  in  the  mode  provided  by 
statute,  is  given  to  a  non-resident  defendant  who  does  not  appear,  no 
valid  personal  judgment  can  be  rendered  against  him :  5  Otto,  Y 14. 

In  such  case,  if  the  non-resident  defendant  has  property  within  the 
territorial  jurisdiction  of  the  court,  the  same  may  be  reached  by  attach- 
ment properly  instituted;  and  the  court,  upon  seizure  of  the  property 
under  the  writ  of  attachment  and  proper  notice  by  publication,  so  far 
aoqniies  jurisdiction  of  the  property  as  a  proceeding  in  rem  as  to  ascer- 
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tain  the  pecuniary  obligations  of  the  defendant  and  to  apply  the  pro* 
ceeds  of  the  attached  property  in  satisfaction  of  the  same:  5  Otto,  714. 

We  have  a  statute  substantially  to  the  same  effect,  which  is  as  follows: 

*'  When  the  defendant  shall  be  notified  by  publication  as  aforesaid, 
and  shall  not  appear  and  answer  the  action,  judgment  by  default  may  be 
entered,  which  may  be  proceeded  to  final  judgment  as  in  ordinary  actioDB, 
but  such  judgment  shall  only  bind  the  property  attached,  and  shall  be  no 
evidence  of  indebtedness  against  the  defendant  in  any  subsequent  suit:" 
Prince's  Stat.,  sec.  12,  p.  138. 

This  is  all  the  court  could  do,  in  any  event,  in  the  present  case. 

Everything,  therefore,  relating  to  jurisdiction  depends  upon  the  regu- 
larity and  sufficiency  of  the  attachment  proceedings.  As  the  proper  cita- 
tion and  notice  was  not  published,  it  follows  that  the  court  below  had 
acquired  no  authority  to  adjudge  a  sale  of  the  attached  property  to  satr 
isfy  the  plaintiff's  demand;  and  as  a  legal  judgment  against  the  attached 
property  was  a  necessary  prerequisite  to  a  valid  judgment  against  the 
garnishee,  it  further  follows  that  the  final  judgment  rendered  against 
the  garnishee.  Smith,  was  premature  and  unauthorized. 

Several  errors  are  assigned  on  the  charge  of  the  court  to  the  trial 
jury,  only  one  t)f  which  do  we  deem  it  necessary  to  notice. 

Among  other  things,  the  coui't  said  to  the  jury  as  follows:  ''Smith 
says,  by  way  defense,  that  the  property  he  held  for  Hinds  was  held  under 
a  mortgage;  and  he  puts  this  mortgage  in  evidence.  If  this  mortgage 
is  a  valid  one,  and  covers  the  property  which  is  claimed  to  have  been 
garnished  in  Smith's  hands,  and  Smith  has  not  received  from  the  prop- 
erty received  therefor  enough  money  to  cover  the  total  amount  secured 
by  said  mortgage,  then  he  is  not  responsible  in  any  sum  to  the  plaintiff. 
If  said  mort^ige  was  not  valid,  then  of  course  it  is  no  defense." 

This  part  of  the  chax^ge  was  objected  to  on  the  ground  that  as  to  the 
mortgage  it  only  submitted  to  the  jury  the  question  of  its  validity.  The 
objection  being  overruled,  the  same  was  excepted  to. 

This  submission  to  the  jury  of  the  validity  of  the  mortgage,  without 
submitting  the  facts  on  wnich  its  validity  or  invalidity  must  be  deter- 
mined, was  error  that  was  well  calculated  to  confuse  and  mislead  the  juiy. 
The  tenor  and  terms  of  the  mortgage,  and  what  transpired  under  it,  was 
sufficient  to  cast  grave  suspicions  on  it  as  to  the  bona  fides  of  the  transaction. 

The  only  ground  on  which  the  mortgage  could  be  attacked  was  that  of 
fraud  in  making  a  disposition  of  the  property  with  the  view  of  hindering 
or  delaying  the  creditors  of  the  defendant  Hinds  et  al.  in  the  collection 
of  their  demands. 

The  fact  that  the  mortgage  was  given  to  secure  future  advances,  if  done 
in  good  faith,  was  not  objectionable. 

But  the  question  of  .bad  faith  may  be  properly  raised  in  all  such  cases, 
and  especially  where  the  mortgage  is  interposed  as  a  shield  against  at- 
taching creditors:  1  Pet.  387;  4  Id;  306;  7  Cranch,  341;  23  How.  14. 

The  questions  of  fact  as  to  the  bona  fides  and  the  purpose  of  the  mort- 
gage ought  to  have  been  submitted  to  the  jury,  as  a  prerequisite  to  the 
determination  of  its  validity. 

Judgment  reversed,  and  the  cause  remanded  to  the  court  below,  with 
instructions  to  grant  leave  to  the  plaintiff  to  proceed  to  a  proper  citation 
of  the  defendants.  Hinds  et  al.,  and  to  proper  proceedings  thereon,  and 
thereupon  to  proceed  with  a  new  trial  between  the  plaintiff  and  garnishee 
Smith.    The  defendant  in  error  to  recover  his  costis. 

All  concur. 


New  Mex.J  obe  v.  HOPKiNa  157 

f 

Obb  £t  al  t.  Hopkins. 

I%led  January,  188S, 

^xs  or  A  Fbomibsokt  Note  Psovidinq  for  the  Pathekt  of  Exchange,  where 
the  inatrument  is  made  payable  at  a  particular  bank  in  a  designated  city,  may  be  re- 
jected aa  surpltuage,  and  do  not  render  the  note  non-negotiaUo  by  reason  of  the  amount 
doe  thereon  oeing  uncertain. 

Nigotuble  raoMissoBY  Note  Iicfliss  a  Considbratiox  for  the  promise  therein 
coattined. 

DecuRATioN  oy  a  Pbomzssobt  Note,  Which  Describes  Such  Instbument  as  pay- 
able generally  or  absolutely,  can  not  bo  supported  by  evidence  of  a  note  in  which  the 
pUce  of  payment  is  specifically  designated. 

Upov  a:v  Account  Stated  the  Law  Implies  a  Valuable  Considebation,  and  it 
is  ootneecnary  to  inquire  into  the  nature  of  items  of  the  original  account.  Proof  of  a 
settlement  and  stated  account  between  the  parties  makes  out  a  prima  fadt  case  for  the 
pl&intiff. 

I'homissobt  Note  is  the  Most  Satisfactoby  Evidence  of  a  settlement  between 
the  parties  thereto,  and  may  bo  received  in  evidence  in  support  of  the  common  count 
npoD  an  account  stated. 

Whkbs  Judgment  has.  been  Becovebed  in  Excess  of  the  Amount  claimed  in  the 
declajratinn,  and  such  excess  is  capable  of  exact  computation,  the  proper  practice  on  ap- 
P^  is,  to  permit  the  judgment  creditor  to  file  a  remission  of  the  excess,  and  if  such  is 
aoQe,  to  affirm  the  judgment  as  to  the  residue;  otherwise  to  reverse  the  judgment  and 
order  a  new  trial. 

Appeal  from  a  judgment  of  the  district  court  for  the  county  of  Ber- 
ludillo,  entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

CmtDay  d  Chddero,  for  the  appellants. 

Catron  db  Thomion,  for  the  appellees. 

Bbistol,  a.  J.  The  declaration  in  the  case,  in  addition  to  the  common 
connts  in  assumpsU,  contains  a  special  count  upon  a  promissory  note,  in 
tbe  words  as  follow : 

'*  For  that  whereas  the  said  defendant  heretofore,  to  wit,  on  the  first 
^y  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-one,  at,  to  wit,  the  city  of  St.  Louis,  Missouri,  that  is  to  say,  at, 
to  wit,  the  county  of  Valencia  aforesaid,  written  St.  Louis,  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby  then 
and  there  promised  to  pay,  four  months  after  the  date  thereof,  to  the  order 
of  said  plaintiffs  the  sum  of  thirteen  hundred  and  fourteen  and  sixty-five 
linndredths  dollars,  for  value  received,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  maturity,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  plaintiffs,  by  means  whereof,  and  by  force  of 
tbe  statute  in  such  case  made  and  provided,  the  said  defendant  then  and 
there  became  liable  to  pay  the  said  plaintiffs  the  said  sum  of  money  in 
the  said  promissory  note  (mentioned),  and  being  so  liable,  he,  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  to  wit,  the  county  of  Valencia  aforesaid,  undertook 
and  then  and  tiiere  faithfully  promised  the  plaintiffs  to  pay  them  the  said 
Bum  of  money  in  the  said'  promissory  note  specified,  according  to  the 
tenor  and  effect  thereof." 

At  the  time  of  filing  the  declaration  there  was  also  filed  therewith  a 
promissory  note  in  writing,  in  the  words  and  figures  as  follow: 

"  11314.65.  St.  Louis,  October  1, 1881. 

"Four  months  after  date,  I,  the  subscriber,  of  Fort  Wingate,  countv 
^ J  state  of  New  Mexico,  promise  to  pay  to  the  order  of  Orr  & 


158  W£ST  COAST  REPOBTEB.  [New  Hex. 

Lindsley  (a  firm  composed  of  William  0.  Orr  and  De  Conrcey  B.  Linds- 
lev),  thirteen  hnndred  and  fourteen  and  sixty-five  hundredths  dollars, 
witii  exchange,  for  T^ue  received,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  after  maturity  until  paid,  vnthout  defalcation  or  discount, 
nego^ble  and  payable  at  First  Nat.  Bank,  Santa  Fe,  N.  M. 

"  L.  N.  Hopkins,  Jr." 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial  the  plaintiffs  offered  in  evidence  the  promissory  note 
filed  with  the  declaration.  This  was  objected  to  on  the  ground — ^1.  That 
it  was  not  a  negotiable  promissory  note,  in  that  it  provided  for  the  pay- 
ment of  exchange  over  and  above  the  principal  and  interest  therein  speci- 
fied, which  rendered  the  amount  to  be  paid  thereon  unliquidated  and 
uncertain,  and  not  being  a  promissory  note,  it  did  not  import  a  considera- 
tion. The  note  was  further  objected  to  as  evidence  on  the  ground  of 
variance  between  it  and  the  note  declared  on  in  special  count.  Both  of 
these  objections  were  overruled  by  the  court,  and  the  note  was  received 
in  evidence  under  exceptions. 

The  only  additional  evidence  for  the  plaintiffs  was  that  of  the  witness 
Ghilders,  which  was  very  brief  and  as  follows: 

**  Gentlemen  of  the  jury,  I  state  under  my  oath  to  you  that  on  or  about 
the  seventh  day  of  March  of  this  year  I  went  te  Fort  Wingate  for  the  pur- 
pose of  seeing  the  defendant  in  this  case,  Lambert  N.  Hopkins,  in  re- 
gard to  the  note  sued  on,  and  the  collection  of  the  debt  of  which  it  is  the 
evidence.  I  presented  this  note  to  L.  N.  Hopkins.  Hopkins  admitted  the 
indebtedness,  and  asked  me  not  to  bring  suit  on  it  before  the  first  day  of 
April;  that  on  that  day  he  would  pay  it.  He  failed  to  pay  it,  and  I 
therefore  brought  suit.  I  have  computed  the  interest  on  the  note  and  find 
it  to  be  eighty-four  dollars  and  eignty-three  cente;  note,  one  thousand 
three  hundred  and  fourteen  dollars  and  sixty-five  cente;  total,  one  thou- 
sand three  hundred  and  ninety-nine  dollars  and  forty-eight  cente." 

This  testimony  also  was  objected  te  on  behalf  of  defendant,  on  the 
ground  of  ite  being  immaterial,  incompetent,  and  improper.  The  objec- 
tions were  overruled,  and  the  evidence  went  to  the  jury  under  exceptions. 
No  testimony  was  offered  on  behalf  of  the  defendant.  No  instructions 
were  asked  for  by  either  party. 

The  court  thereupon,  on  its  own  motion,  charged  the  jury  to  find  for 
the  plaintiffs.  This  instruction  was  excepted  to  on  behalf  of  defendant. 
The  jury  rendered  a  verdict  for  plaintiffs  in  the  sum  of  one  thousand 
three  hundred  and  ninety-nine  dollars  and  forty-eight  cente.  Defend- 
ant interposed  motions  in  arrest  of  judgment  and  for  a  new  trial,  which 
were  overruled,  and  judgment  rendered  for  the  plaintiffs  in  the  amount 
specified  in  the  verdict,  and  coste.  Numerous  errors  are  assigned  on 
behalf  of  the  plaintiff  in  error;  but  it  is  necessary  to  consider  only  those 
that  are  based  upon  the  objections  and  exceptions  already  referred  to. 

Whether  under  any  circumstances  the  terms  as  to  payment  of  ex- 
change would  destroy  the  character  of  an  instrument  m  writing  as  a 
promissory  note,  which  otherwise  would  be  a  perfect  promissory  note — 
which  may  be  doubted — no  such  question  can  arise  in  this  case.  The 
terms  of  the  note  as  to  exchange  are  mere  surplusage  and  have  no  signi- 
ficance whatever.  The  note  was  made  negotiable  and  payable  at  the 
First  National  Bank  of  Santa  Fe,  and  payment  at  that  bank,  principal 
and  interest,  without  payment  of  any  exchange,  would  have  been,  a  full 
and  complete  satisfaction  of  the  note.    The  note  received  in  evidence  is 
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y    in  an  respects  upon  its  face  a  Talid,  negotiable  promissory  note,  and  the 
law  implies  a  consideration  for  the  promise  therein  contained. 

The  objection  to  the  note  received  in  eyidenoe,  that  it  varies  from  the 
note  as  declared  on,  is  no  doubt  well  taken  so  far  as  the  special  count 
in  the  declaration  is  concerned. 

No  principle  of  law  is  better  settled  under  any  system  of  pleading 
than  that  when  a  promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing  is  sued  on ,  it  must  be  set  out  in  the  declaration  in  each  and  all 
its  material  terms  and  conditions  according  to  their  precise  legal  effect: 
1  Chit.  PI.  305,  with  note  8,  and  authorities  cited. 

What  constitutes  the  variance  between  the  note  as  declared  on  in  this 
c&ae  and  the  note  received  in  evidence  is,  the  former  is  made  negotiable 
and  payable  generally  or  absolutely,  while  a  limitation  is  placed  upon 
the  latter,  in  that  it  is  made  negotiable  and  payable  at  a  particular  specified 
place.  It  can  not  be  said,  therefore,  that  the  terms  of  both  have  the 
ttme  legal  effect.  This  has  always  been  considered  a  fatal  variance:  1 
Chit.  PI.  309;  14  Pet.  43;  9  Wheat.  558;  4  Cranch,  C.  C.  11. 

Had  the  declaration  contained  only  the  special  count  on  the  promissory 
note,  it  is  clear  that  upon  the  evidence  received  under  objection  it  would 
hare  been  error  to  have  rendered  judgment  thereon  for  the  plaintiffs  in 
any  sam  whatever. 

But  it  seems  that  now  the  practice  is  sustained  by  high  judicial  au- 
thority of  receiving  promissory  notes  and  bills  of  exchange  hs  prima  facie 
evidence  in  support  of  any  or  all  the  common  counts  in  asHumpsU  be- 
tween the  immediate  parties:  2  Greenleaf  on  Ev.,  sec.  112. 

It  is  difficult  to  comprehend  the  reasonableness  of  this  practice  to  the 
extent  it  has  been  carried  by  some  of  the  courts.  It  must  necessarily 
lead  to  many  absurdities.  For  instance,  upon  the  common  count  for 
money  lent,  etc.,  if  supported  by  oral  testimony,  it  would  be  necessaiy 
to  prove  that  the  transaction  was  essentially  a  loan  of  money;  yet  it  is 
held  that  a  promissoiy  note,  though  it  may  have  been  given  for  work  and 
labor,  may  be.received  to  support  the  common  count  for  money  loaned. 
However  thi^  maybe  on  principle,  it  is  clear  that  every  promissory  note 
or  bill  of  exchange  necessarily  includes  an  account  stated  between  the 
immediate  parties  thereto;  that  is,  that  there  had  been  a  prior  transac* 
tion  or  transactions  between  the  parties  involving  an  indebtedness  from 
one  to  the  other — ^a  mutual  settlement  thereof  upon  examination— ran  ac- 
ceptance thereof  by  them,  resulting  in  finding  a  certain  amount  in  money 
to  be  due,  and  a  promise  express  or  implied  to  pay  the  same. 

Upon  every  account  stated  the  law  implies  a  valuable  consideration, 
and  it  is  not  necessary  to  inquire  into  the  nature  or  items  of  the  original 
acconnt:  1  Chit.  PI.  358.  Proof  of  a  settlement  and  stated  account  be- 
tween the  parties  makes  out  a  prima  facie  case. 

A  promissory  note,  therefore,  is  £rom  its  very  terms  the  most  satis- 
^tory  evidence  that  there  had  been  a  settlement  between  the  parties, 
and  that  the  principal  sum  therein  specified  had  been  found  to  be  due 
from  the  makers  to  the  payee:  Chit,  on  Contracts,  10th  Am.  ed.,  723. 

The  promissory  note,  werefore,  was  properly  received  in  evidence  in 
support  of  the  conmion  count  upon  an  account  stated. 

As  no  judgment  could  be  properly  rendered  under  the  evidence  on  the 
q>ecial  count  on  the  promissory  note,  then  we  are  to  consider  the  case 
on  the  common  counts  exclusively  and  as  though  no  such  special  count 
vaa  in  the  declaration. 
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In  this  view  of  the  case,  it  is  eyident  that  the  judgment  is  for  a  larger  v 
sum  than  is  claimed  under  the  common  counts,  which  can  not  exceied 
the  sum  of  one  thousand  three  hundred  and  fourteen  dollars  and  siztj- 
five  cents,  and  interest  at  six  per  cent,  per  annum  from  the  date  of  the 
stated  account  between  the  parties  to  the  date  of  the  judgment.  This  is 
all  that  can  be  claimed  under  the  common  counts,  and  is  all  that  is 
claimed  in  the  declaration  on  these  counts. 

At  common  law,  in  the  absence  of  any  statutory  provision  as  to  inter- 
est, none  whatever  could  be  recovered  on  any  of  the  common  counts:  1' 
Chit.  PI.  356. 

If  at  the  date  of  the  account  stated  there  was  a  promise  to  pay  inter- 
est at  a  stipulated  rate  above  legal  interest,  then,  to  recover  the  same  in 
addition  to  the  amount  due  on  the  account  stated,  there  should  have 
been  a  count  therefor  alleging  forbearance  as  the  consideration  for  the 
promise:  Vide  Count  for  Interest,  2  Chit.  PI.  88. 

Our  statute  allows  interest  at  six  per  cent,  per  annum  on  money  due 
upon  the  settlement  of  matured  accounts:  Prince's  Stat.  414.  This  of 
course  covers  an  account  stated,  and  may  be  recovered  on  a  count  on  an 
account  stated.  Judgment  can  not  be  rendered  fQr  a  greater  amount 
than  the  damages  laid  in  the  declaration:  Hogan  v.  Taylor,  Hempst.  20. 

On  the  common  counts,  therefore,  the  plaintiff  is  entitled  to  recover 
only  the  sum  of  one  thousand  three  hundred  and  fourteen  dollars  and 
sixty-five  cents,  and  interest  thereon  from  the  first  day  of  October,  1881, 
at  six  per  cent,  per  annum,  instead  of  ten  per  cent,  as  in  the  judgment 
rendered. 

The  proper  practice  on  appeal  where  the  record  shows  a  judgment  in 
excess  of  the  amount  laid  in  tlie  declaration,  and  the  amount  of  the  ex- 
cess ici  capable  of  exact  computation,  seems  to  be  to  permit  the  judgment 
creditor  to  file  a  remission  of  the  excess,  and  if  done,  to  affirm  the  judg- 
ment as  to  the  residue;  otherwise,  to  reverse  the  judgment  and  order 
a  new  trial:  14  Cal.  640;  10  Iowa,  233;  20  Ind.  306. 

It  is  ordered  that  the  defendant  in  error  have  leave  until  the  second 
Monday  of  January,  1884,  to  file  a  remission,  as  indicated  by  this  opin- 
ion; and  if  done  within  that  time,  the  judgment  to  be  affirmed  as  to  the 
residue.  And  on  failure  so  to  do,  the  judgment  to  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  concur. 


BoMEBo  V,  Gonzales. 

liUd  January,  188S, 

Nkitheb  the  LsdAL  TrrLE  to  Land  nor  the  Bight  to  the  Possessioh  can  be 
determiDed  in  an  action  of  forcible  entry  and  detainer. 

Unlawful  Entry,  Unaccompanikd  by  Actual  Force,  is  Insufficient  to  anstain 
an  action  of  forcible  entry  and  detainer,  under  the  statute  of  this  territory,  on  the  ground 
of  snch  entry  being  constructively  forcible. 

Object  of  the  Statute  of  Forcible  Entry  and  Detainer  is  to  prevent  penouB 
from  disturbing  the  public  peace,  or  perpetrating  gross  and  willful  wrongs,  by  main- 
taining by  actiud  fraud  or  force  what  they  claim  as  private  rights  in  the  poasessioa  of 
land. 

Appeal  from  a  judgment  of  the  district  court  for  the  county  of  Mora, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 
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Catron  A  Thornton,  for  the  ftppellant. 

Breeden  db  Waldo,  for  the  appellee. 

Bbistol,  J.  This  action  was  brought  originally  before  a  justice  of  the 
peace  of  Mora  county,  in  the  first  judicial  district,  under  the  forcible  en- 
try and  detainer  act.  An  ap|>eal  was  taken  to  the  district  court  of  that 
county, and  haying  been  tried  in  the  latter  court,  and  judgment  rendered 
in  faTor  of  Bomero,  the  plaintiff,  the  defendant  appealed  to  this  court. 

There  is  no  controyersy  as  to  the  identity  of  the  premises  entered  upon 
by  the  defendant  and  claimed  by  plaintiff.  In  the  court  below  the 
plaintiff  in  his  complaint  alleged,  as  specific  grounds  of  the  action,  that 
the  defendant  entered  upon  plaintiff's  said  premises  **  unlawfully  and  by 
force,  stealth,  intimidation,  and  fraud." 

Upon  the  conclusion  of  the  plaintiff's  testimony  on  the  trial  in  the 
court  below,  the  defendant  moyed  the  court  to  instruct  the  jury  that 
there  was  no  testimony  sufficient  to  justify  a  yerdict  for  the  plaintiff,  and 
that  they  should  find  for  the  defendant.  This  motion  was  oyerruled  by 
the  court,  and  the  case  submitted  to  the  jury,  under  the  instructions  of 
the  court.  The  jury  found  for  the  plaintiff.  Defendant  interposed  a 
motion  for  a  new  trial  on  substantially  the  same  grounds  as  his  preyious 
motion.  This  also  was  oyerruled  by  the  court.  Judgment  was  entered 
upon  the  yerdict.  Defendant  took  proper  exceptions,  and  appealed  to 
this  court. 

The  only  assignment  of  error  on  behalf  of  the  appellant  that  is  neces- 
Baiy  for  this  court  to  consider  is,  that  there  was  no  eyidence  before  the 
trial  jnty  to  sustain  their  yerdict. 

The  legal  title  to  land,  or  eyen  the  right  to  the  possession  of  land,  can 
not  be  determined  in  this  form  of  action. 

The  main  point  on  which  eyery  forcible  entry  and  detainer  suit  must 
be  maintained,  if  at  all,  is  the  fact  that  the  defendant  by  the  mode  of  his 
entry  or  detention  has  committed  a  wrong  in  the  nature  of  a  public 
offense,  and  the  object  of  the  statute  is  to  punish  the  wrong-doer  by  a  res- 
titution of  the  premises  to  the  plaintiff  without  inquiry  as  to  which  has 
the  l^al  right  of  possession.  It  was  claimed  by  counsel  for  the  appellee 
on  the  argument  of  the  case,  that  eyety  unlawful  entry  upon  land  is  nec- 
essarily a  forcible  entry  within  the  meaning  of  the  statute. 

WitJi  this  yiew  we  can  not  concur.  There  may  be  a  peaceful  entry  by 
one  person  upon  the  lands  of  another  without  actual  force,  stealth,  in- 
timidation, or  fraud,  under  an  honest  though  mistaken  belief  that  he  had 
ft  legal  right  to  the  possession.  While  such  an  entry  might  be  without 
the  authority  of  law,  it  would  be  a  trespass  simply,  and  not  within  the 
statute  of  forcible  entry  and  detainer. 

It  is  clear  that  an  unlawful  entry,  unaccompanied  by  actual  force,  is  in- 
fiofKdent  to  maintain  this  action,  on  the  ground  of  its  being  construc- 
tively a  forcible  entry. 

Under  the  California  forcible  entry  and  detainer  statute  an  unlawful 
entry  is  specified  as  one  of  the  causes  of  action.  But  there  the  courts 
hold,  and  no  doubt  correctly,  that  to  maintain  the  action  solely  on  the 
ground  of  an  ''  unlawful  entry,''  there  must  be  some  ingredient  of  fraud 
or  willfal  wrong  on  the  part  of  the  party  making  the  entry:  Dickinson  y. 
Uaguire,  9  Cal.  46. 

Our  statute  does  not  include  an  unlawful  entry  among  the  causes  of 
action  distinct  from  the  other  causes  mentioned. 
Under  the  California  statute^  which,  like  ours,  specifies  a  forcibly  entry 


162  WEST  COAST  BEPOBTEK  [NewMex. 

as  one  of  the  causes  of  action,  it  is  held  that  "where  finrce  is  xelied  on, 
actual  force  in  the  nature  of  a  breach  of  the  peace  must  be  shown:  Fra- 
zier  V.  Hanlon,  6  Cal.  156;  McConley  v.  Weller,  12  Id.  500;  Watson  t. 
Whitney,  23  Id.  375. 

As  already  indicated,  the  main  object  an<|  purpose  of  the  statute  is  to 
prevent  persons  from  disturbing  the  public  peace  or  perpetrating  gross 
and  willful  wrongs  by  maintaining  by  actual  force  or  fraud  what  they 
claim  as  private  rights  in  the  ^ssession  of  land. 

The  bill  of  exceptions  containing  all  the  evidence  on  the  material  issues 
being  silent  on  the  several  issues  of  force,  stealth,  intimidation,  and 
fraud  in  the  defendant's  mode  of  entiy,  it  follows  that  there  was  no  e^- 
dence  to  sustain  the  verdict. 

It  is  accordingly  ordered  that  the  judgment  be  reversed,  appellant  to 
recover  his  costs,  and  the  cause  remanded  to  the  court  below^  with  in- 
structions to  dismiss  this  action. 

All  concur. 


WniTxrEY  ET  AL.  V,  McAfbb. 

lUed  July  SO,  188S. 

SUBVKTOR  GeNEBAi.  OF  NeW  MeXICO,  UNDER  THE  ACT  OF  CoKOREsa  of  July  22,  1854 
(10  U.  S.  Stat.  809),  is  clothed  with  Judicial  powers  and  duties  with  relerence  to  Mexican 
and  Spanish  grants  of  land  made  prior  to  the  acquisition  of  the  territory  by  the  United 
States. 

COGTRTS  HAVE  No  AUTUORITT  TO  REVIEW,  REVERSE,  OR  MODIFir  AnY  DECISION  OF 

THE  SURVETOS  GENERAL,  ss  to  the  Validity  or  invalidity  of  such  grant,  made  in  a  case  be- 
fore him.  Such  power  rests  with  congress  alone,  and  until  reversed  or  modified  by  con- 
gress, any  such  decision  of  the  surveyor  general  is  binding  upon  the  courts,  and  must  be 
regarded  as  res  ac(J7uUceUa, 

Report  of  the  Surveyor  General,  under  the  Act  of  July  22,  ld5i,  Pronouno- 
ING  Valid  a  Mexican  grant,  operates  so  as  to  segregate  from  the  public  domain  the 
lands  covered  by  such  grant,  and  to  except  and  reserve  them  from  the  operation  of  the 
homestead  and  other  general  laws  of  the  United  States  providing  for  the  dispooal  of  the 
public  domain;  and  pending  the  final  action  of  congress  on  such  decisioo,  to  vest  by 
necessary  implication  in  the  grantee,  and  those  clainung  under  him,  the  exduaive  tight 
of  pofnession,  in  and  to  the  entire  tract  covered  by  the  grant  as  reported  on. 

Appeal  from  a  judgment  of  the  district  court  for  BemaliUo  county. 
The  opinion  states  the  facts. 

Fiske  &  Warren^  lot  the  appellant. 

Francis  Dovms  and  H,  L.  McCamaa,  for  the  respondents. 

Bristol,  A.  J.     The  appellees,  Joel  P.  Whitney  and  Franklin  H.  Story, 
brought  an  action  of  ejectment  against  the  appellant,  Bobert  MoAfee,  to  J 
recover  the  possession  of  certain  lands  and  for  damages  for  the  wrongful 
"withholding  of  such  possession  from  them,  and  obtained  judgment  in 
their  favor  in  the  court  below. 

Appellees  claim,  as  the  source  of  their  title,  under  a  grant  of  lands 
from  the  republic  of  Mexico,  made  prior  to  the  cession  to  the  United 
States  by  that  republic  of  the  territory,  under  and  by  virtue  of  the  treaty 
between  the  two  governments  of  July  4, 1848,  commonly  called  the  treaty 
of  Guadalupe  Hidalgo.  Said  grant  includes  the  Berrendo  Springs,  in 
Valencia  county,  claimed  by  the  appellant,  and  covers  the  land  in  con- 
troversy. 

The  grant  was  made  in  the  year  1845,  to  Antonio  Sandoval.     Sandoval, 
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ib6<. original  gmntee,  coBveyed  to  Gervacio  Nolan,  who,  in  1858,  died, 
seised  of  the  premises  covered  by  the  grant.  The  heirs  of  Gervacio 
Nolan  conveyed  the  entire  grant  to  Joel  P.  Whitney,  one  of  the  appellees, 
who  thereafter  conveved  an  undivided  one  half  ihereof  to  Franklin  H. 
Sioty,  the  other  appellee. 

The  defense  oi  Bobert  McAfee,  the  appellant,  is  based  mainly  upon 
the  ground,  as  claimed  by  him  in  the  court  below,  that  the  land  in  con* 
troYeTsy  belonged  to  the  public  domain  of  the  United  States,  and  that  he 
had  settled  upon  and  located  tiie  same  under  the  homestead  laws  of  the 
United  States. 

The  taming  point  in  the  case,  therefore,  is  the  question,  whether  the 
lands  in  conbroversy  are  public  lands  of  the  United  States,  covered  by 
the  laws  of  congress  providing  for  the  disposal  of  the  public  domain,  or 
have  been  segregated  therefrom  and  excepted  from  the  operation  of  the 
homestead  laws,  under  section  8  of  the  act  of  congress  of  July  22, 1854, 
entitled  ''An  act  to  establish  the  offices  of  surveyor  general  of  New 
Mexico,  Kansas,  and  Nebraska,  to  grant  donations  to  actual  settlers,  and 
for  other  purposes." 

Said  section  8  provides  as  follows:  ''And  be  it  further  enacted,  that 
it  shall  be  the  duty  of  the  surveyor  general,  under  such  instructions  as 
may  be  given  by  the  secretary  of  the  interior,  to  ascertain  the  origin, 
nakire,  character,  and  extent  of  all  claims  to  lands  under  the  laws,  usages, 
and  customs  of  Spain  and  Mexico.     And  for  this  purpose  may  issue 
notices,  summon  witnesses,  administer  oaths,  and  do  and  perform  all 
other  necessary  acts  in  the  premises.     He  shall  make  a  full  report  on  all 
finch  claims  as  originated  before  the  cession  of  the  territory  to  the  United 
States  by  the  treatv  of  Guadalupe  Hidalgo  of  1848,  denoting  the  various 
grades  of  title,  with  his  decision  as  to  the  validity  or  invalidity  of  each  of 
the  same  under  the  laws,  usages,  and  customs  of  the  countr|r  before  its 
cession  to  the  United  States.     *    *    *    Such  report  to  be  made  accord- 
ing to  the  form  which  may  be  prescribed  by  the  secretary  of  the  interior, 
'which  report  shall  be  laid  before  congress  for  such  action  thereon  as  may 
be  deemed  just  and  proper  with  the  view  to  confirm  bona  fide  grants  and 
give  full  effect  to  the  treaty  of  1848  between  the  United  States  and  Mexico. 
And  until  the  final  action  of  congress  on  such  claims,  all  lands  covered 
thereby  shall  be  reserved  from  sale  or  other  disposal  by  the  government, 
and  shall  not  be  subject  to  the  donations  granted  by  the  previous  pro- 
Tidons  ot  this  act:"  10  U.  S.  Statutes  at  Lai'ge,  809. 

Under  this  provision  of  the  act  of  congress,  the  surveyor  general  of  New 
Mexico  is  clothed  with  judicial  powers  and  duties  with  reference  to 
Mexican  and  Spanish  grants  of  land  made  prior  to  the  acquisition  of  the 
tenitory  bj  the  United  States. 

Neither  this  court  nor  the  court  below  has  any  authority  to  review,  re- 
yerse,  or  modify  any  decision  of  the  surveyor  general  as  to  the  validity  or 
inTalidity  of  anv  such  grant  made  in  a  case  regularly  before  him.  That 
power  and  auwority  rests  with  congress  alone,  and  until  reversed  or 
inodified  by  congress,  any  such  decision  of  the  surveyor  general  is  bind- 
ing upon  this  court  and  must  be  regarded  as  res  adjudicata. 

The  record  discloses  the  fact  that  so  long  ago  as  1855,  and  during  the 
life-time  of  said  Gervacio  Nolan,  and  after  the  aioresaid  conveyance  to  him, 
he  made  ft  formal  application  to  the  then  surveyor  general  to  investigate 
and  report  upon  the  validity  of  said  grant,  and  that  such  proceedings 
vere  had  thereon;  that  in  January,  1873,  the  surveyor  general  made  his 
efieial  report  to  the  efiect,  among  other  things,  that  the  said  grant  had. 
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not  been  Bimrejed,  but  was  **  reported"  to  contain  about  three  hundred 
thousand  acres  of  land;  that  the  grant  is  valid,  and  the  title  perfect  in 
the  legal  representatives  of  said  Oervacio  Nolan. 

The  legal  effect  of  this  decision  of  the  surveyor  general  was  to  segr^te 
from  the  public  domain  all  the  lands  covered  by  the  grant  as  reported  on 
by  him;  to  except  and  reserve  them  from  the  operation  of  the  homestead 
and  other  general  laws  of  the  United  States  providing  for  the  disposal  of 
the  public  domain;  and  pending  the  final  action  of  congress  on  such 
report  of  the  surveyor  general,  to  vest  by  necessary  implication  in  tbe 
grantee  and  those  claiming  under  him  the  exclusive  right  of  possession 
in  and  to  the  entire  tract  covered  by  the  grant  as  reported. 

It  is  clear,  therefore,  that  the  appellant  can  not  rightfully  claim  pos- 
session by  virtue  of  his  homestead  entry.  He  is  a  mere  trespasser  with- 
out color  of  right. 

There  are  various  other  questions  raised,  but  it  is  not  necessary  to  pass 
upon  them,  as  they  would  not  change  the  result. 

Judgment  below  affirmed  with  costs. 

Bell,  A.  J. ,  concurring.  * 

AxTELL,  C.  J.,  dissenting. 


SUPREME    COURT   OF    UTAH. 
People  v.  O'Louohlin  et  als. 

FUed  March  S,  1882. 

^XTBORj  Disqualification  ov. — ^Impressions,  or  qualified  and  conditional  opintona 
formed  upon  reports,  which  easily  yield  to  the  evlclence  of  witnesses  having  personal 
knowledge  of  the  facts  and  testifying  under  oath,  constitute  no  valid  objection  to  a  jaror. 

But  if  the  Juror's  Mixd  is  Olosed  against  and  is  in  Opposition  to  the  truth 
as  it  may  be  related  by  the  witnesses,  resists  its  force,  and  per\'erts  the  jadgment»  then 
such  juror  is  disqualiHed  for  having  *' formed  an  unqualified  opinion." 

In  Closely  Balanced  Cases,  Much  Weight  should  be  Given  to  the  judgment 
of  the  trial  court  before  whom  the  juror  appears,  and  by  whom  his  manner  and  conduct, 
as  well  as  his  language,  are  scrutinized. 

Juror,  Peremptory  Challenge  of. — Que  of  several  defendants,  jointly  indicted 
and  on  trial,  can  not  for  himself  alone  peremptorily  challenge  a  juror;  and  the  same  rule 
applies  where  all  the  defendants,  jointly  challenging,  have  exhausted  their  challenges 
under  an  act  of  congress,  even  though  they  claim  the  right  to  severally  challenge  under 
a  territorial  statute. 

"  Party,"  Meaning  of. — The  word  *'  party  "  imports  the  person  or  persons  having 
a  joint  right  or  liability,  whether  one  or  more. 

Criminal  Trial,  £!xclusion  of  Witn esses  on. — ^The  exclusion  of  witnesses  from 
the  court-room  during  the  progress  of  a  criminal  trial  is  within  the  discretion  of  the  court. 
It  is  not  error  for  the  trial  court  to  permit  the  prosecntiou  to  call  a  witness  who  has  inad- 
vertently violated  its  order  excluding  witnesses. 

Criminal  Law — Riot — "  Force  and  Violence  "— "  Disturbance  of  Pubuc  Peace," 
What  Constitutes—Declarations  of  One  Rioter,  when  Adbiissible.— 8.,  a  mining 
company,  having  reduced  the  wi^s  of  its  employees,  the  defendants,  thirteen  in  number, 
and  one  hundred  and  fifty  others,  miners,  some  employees  of  S.  and  others  not,  com- 

£  rising  a  miners*  union,  in  pursuance  of  a  resolution  by  them  passed  in  mass  meetiDg  in 
liners'  Union  hall  and  for  the  purpose  of  resisting  such  reduction  of  wa^es,  organized 
in  the  village  of  Silver  Reef,  marched  through  the  village  to  the  neighboring  mines, 
ordered  therefrom  all  union  men,  and  having  collected  a  force  of  three  hundred  men, 
among  whom  were  all  of  the  defendants,  marched  back  through  the  village  to  the  min- 
ing properties  of  S.,  and  there  ap^inted  from  their  number  a  committee,  which,  in  the 
presence  and  view  of  the  men  outside  and  pursuant  to  their  behests,  entered  the  mining 
works  of  S.  and  demanded  of  the  employees  there  in  chaige  that  they  dint  down  au. 
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works,  qqit  posaesaon  of  the  shafta,  shaft-hovsea,  buildings,  and  works,  and  surrender 
the  Mune  to  such  oommittee,  and  not  to  start  up  the  works  again  until  ordered  so  to  do 
by  the  onion;  which  demands  were  acceded  to  by  the  employees  of  S  ,  whereupon  the 
bod^  of  men  inarched  away,  leaving  their  committee,  one  of  whom  was  the  defendant 
Cm  in  charge  and  in  possession  of  such  works. 

Hdd:  1.  That  if,  oy  the  resolution,  meeting,  marching,  and  demands  of  defendants 
sod  their  companions,  and  the  manner  and  circamstauces  under  which  the  same  were 
done  and  accomplished,  well-grounded  fear  or  apprehension  of  bodily  harm  or  injury 
voald  be  raised  in  the  minds  of  reasonable  men  of  ordinary  courage  and  firmness,  by  a 
nsistsnoe  to  such  demands,  and  that  well-grounded  fears  existed  in  the  minds  of  the 
rittidents  of  Silver  Reef  for  the  safety  of  life  or  security  of  property,  the  same  consti- 
toteda  breach  of  the  "public  peace  by  "force  and  violence,"  within  the  meaning  of 
the  act  defining  riot. 

2.  That  the  terms  "force"  and  "  violence"  do  not  necessarily  mean  the  actual  use  of 
ph3riical  force,  accompanied  with  turbulence  or  violence;  but  any  unlawful  act,  however 
apparently  peaceable  and  quiet,  when  done  with  such  numbers,  in  such  manner,  and 
onder  such  circumstances  as  allow  that  the  actors  intend  to,  and  are  capable  of,  carrying 
oat,  and  do  so  carry  out,  an  unlawful  purpose  in  an  unlawful  manner,  rendering  resist- 
aace  thereto  apparently,  in  the  minds  of  reasonable  men  of  ordinary  courage,  dangerous 
to  life  or  property,  is  such  "  force  '*  and  "  violence"  as  is  contemplated  by  the  statute. 

3.  That  evidence  of  the  effect  upon  the  minds  and  the  feeling  of  the  residents  of  Sil* 
ver  Reef,  as  to  fear  for  the  security  of  life  or  property,  occasioned  by  these  unlawful 
acts,  was  admissible,  as  tending  to  nhow  a  breacm  of  the  public  peace,  and  to  ^ow  this, 
proof  might  be  offered  of  the  declarations,  expressions  of  fear,  and  acts  of  such  residents, 
daring  and  while  the  acts  of  the  defendants  were  being  done  and  performed. 

4.  That  the  acta  and  decUurationa  of  defendant  C,  one  of  the  committee  of  miners  in 
charge  of  the  works  of  S.,  while  in  possession  in  pursuance  of  the  orders  of  the  other 
defendants  and  other  miners,  comprising  the  miners*  union,  are  admissible  in  evidence 
against  all  the  defendants  on  triaL 

Appeal  from  the  flecood  district  court. 

The  territorial  criminal  practice  act  of  1878,  upon  the  subject  of  chal- 
leDges  to  jurors,  reads  as  follows: 

"Sec.  225.  When  several  defendants  are  tried  together  thej  can  not 
BeTer  their  challenges,  but  must  join  therein." 

'*  Sec.  238.  If  the  offense  charged  is  punishable  with  death  or  impris- 
ODznent  in  the  penitentiary  for  life,  the  defendant  is  entitled  to  ten  and 
the  territory  to  five  peremptory  challengeB.  On  a  trial  for  any  other  of- 
fense the  defendant  is  entitled  to  five  and  the  territory  to  three  peremp- 
toiy  challenges." 

Riot  is  punishable  by  fine,  or  imprisonment  not  exceeding  two  years. 
The  other  facts  appear  in  the  opinion. 

Philip  T.  Van  ZHe,  United  States  district  attorney,  Zera  SnoWy  assist* 
ant  United  States  district  attorney,  and  Presly  Denny ,  for  the  people. 

.    Arthur  Broum,  for  the  appellants. 

Twiss,  J.  The  indictment  in  this  case  charges  the  defendants,  and 
divers  other  persons  whose  names  are  unknown  to  the  grand  jurors,  to 
tbe  number  of  about  two  hundred  and  fifty,  of  the  crime  of  riot,  on  the 
first  day  of  February,  1881,  at  the  county  of  Washington,  in  the  territory  of 
Utah;  that  by  the  use  of  force  and  violence,  and  by  threats  to  then  and  there 
nae  force  and  violence,  accompanied  by  the  immediate  power  of  execution, 
and  acting  together  without  authority  of  law,  did  then  and  there  feloniously 
^isturbthe  public  peace,  etc.,  *'  and  did  take  unlawful  and  forcible  posses- 
sion of  the  property  of  the  Stormont  Mining  Company,  *  *  *  and  did,  by 
the  use  of  force  and  violence,  and  threats  to  use  force  and  violence,  accom* 
panied  by  the  immediate  power  of  execution,  unlawfully,  forcibly,  and 
feloniously  drive  away  from  the  possession  of  the  said  property,  to  wit, 
tbe  Buckle  and  Savage  mines,  one  W.  I.  Allen,  and  other  employees  of 
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said  company,  liaTing  charge  and  control  of  said  property  and  mines, 
and  engaged  at  work  thereon,  and  did  feloniously  and  unlawfully,  hy 
the  use  of  force  and  violence  as  aforesaid,  compel  and  force  said  Allen 
and  said  employees  to  stop  and  quit  work  thereon,  and  leave  the  same,  and 
then  and  there  took  forcible  possession  of  the  same,  to  the  great  damage 
of  said  company,  and  to  the  terror  and  disturbance  of  said  employees, 
and  of  the  public  peace,  contrary  to  the  form  of  the  statutes  of  Utah  ter- 
ritory in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  aforesaid." 

Each  of  the  defendants  pleaded  not  guilty.  No  one  of  the  defendants 
requiring  a  separate  trial,  they  were  jointly  tried,  and  the  jury  found  a 
verdict  of  guilty  as  to  all  of  them.  A  motion  for  a  new  tnal  was  over- 
ruled, and  the  case  appealed  to  this  court. 

The  error  first  alleged  is  the  overruling  of  the  challenge  on  the  part 
of  the  defendants,  of  John  Lowder,  one  of  the  jurors,  who,  upon  his 
voire  dire,  said  he  had  heard  a  report  of  the  facts  of  the  case,  from  which  he 
had  formed  an  opinion,  which  he  believed  to  be  true,  but  he  did  not  know 
that  he  had  ever  expressed  it;  that  it  would  take  evidence  to  overcome  such 
belief;  "  I  believe  it  like  other  other  reports  I  heai*;"  that  it  was  a  condi- 
tional and  not  an  unconditional  opinion;  the  condition  was  as  to  the  truth 
of  the  story  he  had  heard;  ^'  it  was  unconditional  if  the  report  was  true;" 
when  "  I  heard  the  story  I  believed  there  was  something  in  it,  of  course," 
and  the  conditions  about  it  were,  "  in  case  the  transaction  did  really  take 
place."  That  he  would  require  i>roof  in  the  case  before  he  would  be  will- 
ing to  act.  That  he  had  no  opinion,  bias,  or  prejudice,  or  belief  as  to 
the  guilt  or  innocence  of  either  of  the  defendants  that  would  prevent  him 
from  acting  impartially  as  a  juryman.  The  challenge  was  made  under 
the  statutory  provision  disqualifying  a  juror  who  has  ''formed  or  ex- 
pressed an  unqualified  opinion  or  belief  tnat  the  prisoner  is  guilty  or  not 
guilty  of  the  offense  charged." 

We  are  of  the  opinion  that  there  was  no  error  in  overruling  the  challenge. 
The  condition  of  this  juror's  mind  was  such  as  would  usufdly  or  naturally 
be  formed  by  any  person,  upon  hearing  a  report  of  an  alleged  commission 
of  crime.  He  had  heard  a  story;  he  believed  it;  he  says,  "  I  believed 
there  was  something  in  it,  of  course."  "  Nobody  disputed  it.  I  believed 
it  like  other  reports  I  hear."  It  is  obvious  that  this  opinion  or  belief  was 
liable  to  be  changed  by  the  statements  of  the  next  person  he  might  meet. 
This  is  not  a  conviction  of  the  mind,  a  fixed  conclusion,  *'  an  unqualified 
opinion  or  belief." 

Impressions,  or  qualified  or  conditional  opinions,  formed  upon  the 
mere  nearing  of  a  report,  which,  in  the  mind  of  an  honest  man  capable  of 
acting  as  a  juror,  easily  yield  to  the  testimony  of  witnesses  under  the 
sanction  of  an  oath,  having  personal  knowledge  of  the  facts,  constitute 
no  objection  to  a  juror;  but  an  unqualified  opinion  or  belief,  which  closes 
the  mind  against  the  testimony  presented  in  opposition  to  it,  resists  its 
force,  and  perverts  the  judgment,  does  constitute  a  good  and  valid  ob- 
jection; an  unqualified  opinion  or  belief  is  fixed  and  certain,  and  is  in- 
compatible with  reasonable  doubt  and  uncertainty,  and  is  not  dependent 
upon  the  existence  or  non-existence  of  any  extrinsic  fact.  The  defend- 
ants were  entitied  to  a  trial  by  an  impartial  jury.  This  provision  of  our 
statute  is  a  simplification  of  the  common  law,  and  the  opinions  of  the  state 
courts,  whei'e  no  statute  exists,  or  where  the  same  or  similar  statutes  are 
in  force,  are  authority  with  us  in  applying  the  facts  of  this  case  to  the  law. 
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and  deducing  conclosioiiB.  The  question  at  issue  is,  Do  the  statements 
of  the  juror  upon  his  voire  dire  show  him  to  have  had/ at  the  time,  an 
unqualified  opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defendant  ? 
In  Commonwealth  t.  Webster,  5  Cush.  297,  C.  J.  Shaw  said:  <<The 
opinion  or  judgment  must  be  something  more  than  a  vague  impression 
fonned  from  casual  conversations  with  others,  or  from  reading  abbre- 
Tiated  newspaper  reports.  It  must  be  such  an  opinion  upon  the  merits 
of  the  question  as  would  be  likely  to  bias  or  prevent  a  candid  judgment 
from  a  full  hearing  of  the  evidence. ''  This  is  clearly  the  law:  State  v. 
Wilson,  38  Conn.  126;  Curley  v.  Commonwealth,  84  Pa.  St.  151;  Staup 
T.  Commonwealth,  74  Id.  468;  People  v.  Reynolds,  16  Cal.  128; 
Gardner  v.  People,  3  Scam.  83. 

In  closely  balanced  cases,  the  appearance  of  the  juror,  the  manner  in 
which  he  is  examined  by  the  counsel,  and  its  effect  upon  him,  sometimes 
justly  have  great  weight  with  the  trial  judge.  In  view  of  this,  the  court 
in  Obiwein  v.  Commonwealth,  76  Pa.  St.  414,  said:  "Much  weight, 
therefore,  is  to  be  given  to  the  judgment  of  the  court  below,  in  whose 
presence  the  juror  appears,  and  by  whom  hi6  manner  and  conduct,  as 
well  as  his  language,  are  scrutinized." 

The  defendsmt  Murphy,  for  himself  alone,  and  not  for  himself  and  the 
other  defendants,  peremptorily  challenged  the  juror  Parry,  which  chal- 
lenge was  objected  to  by  the  prosecution,  and  the  objection  was  sus- 
tained by  the  court.  In  support  of  this  challenge,  it  was  claimed,  under 
the  act  of  congress,  June  23, 1874  (known  as  the  Poland  bill),  providing 
that  '*  each  party,  whether  in  civil  or  criminal  cases,  shall  be  allowed 
three  peremptory  challenges,  except  in  capital  cases,  where  the  prosecu- 
tion and  defense  shall  each  be  allowed  fifteen  challenges,"  that  each  in- 
dividual defendant  had  the  right  to  three  peremptory  challenges;  and  in 
support  of  this  claim  the  counsel  urged  that  in  criminal  cases,  each  de- 
fendant must  plead  for  himself  in  person,  each  makes  a  separate  issue 
with  the  people  on  the  question  of  his  guilt;  if  convicted,  each  must 
Buffer  punishment  for  himself,  or  each  may  be  pardoned  on  his  own 
merits;  one  can  appeal  without  affecting  another.  In  all  this,  it  is 
churned,  there  is  a  distinction  between  criminal  and  civil  cases.  In  a  civil 
case  one  judgment  only  is  recorded,  one  satisfaction  pays  for  all,  and 
therefore  in  a  criminal  case  the  trial  is  necessarily  separate  to  a  certain 
extent;  in  other  words,  the  word  ''  party,"  as  used  in  the  statute,  means 
each  individual  defendant. 

This  reasoning,  although  plausible  and  ingenious,  is  not  good.  If  it 
is,  these  thirteen  defendants  had  the  right  to  make  in  the  aggregate  thirty- 
nine  peremptory  challenges.  The  words  '*  each  party"  seem  to  have  the 
same  force  m  the  first  clause  of  the  provision  above  quoted  as  the  words 
"prosecution  and  defense"  have  in  tiie  last  clause;  each  of  these  expres- 
oions  is  synonymous  with  either  party  to  the  action,  the  plaintiff  and  de- 
fendant, regardless  as  to  whether  one  or  more  than  one  person  is  included 
as  plaintiff  or  defendant.  The  word  "  partjjr"  has  its  legal  and  technical 
import  and  signification,  which  is  to  to  given  to  it  at  all  times,  except 
when,  by  its  use,  it  is  clearly  intended  that  some  other  meaning  or  intent 
is  given  to  it:  State  v.  Keed,  47  N.  H.  466.  Bouvier  says:  ''A  party  in 
law  may  be  said  to  be  those  united  in  interest  in  the  performance  of  an 
act;  it  may  then  be  composed  of  one  or  more  persons." 

Li  Stone  v.  Segar,  11  Allen,  668,  the  court  says:  '*  It  imports  the  per- 
fion  or  persons  in  whom  « joint  legal  right,  interest,  or  tiUe  is  vested,  oi 
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against  whom  a  joint  liability  exists,  and  is  properly  applied  to  one  per- 
son or  to  many  persons,  according  to  the  subject-matter  of  the  contract 
or  cause  of  action;  relates  to  or  embraces  a  sole  or  joint  interest  or  titie 
or  liability." 

With  this  definition,  accepted  and  announced  by  high  legal  authoriiy, 
as  the  correct  import  of  the  -word,  in  both  civil  and  criminal  cases,  it  is 
not  at  all  probable  that  if  the  use  or  force  intended  to  be  given  te  ifc 
in  the  statute  was  that  now  claimed  by  the  appellants,  such  intention 
would  not  have  been  expressed  in  unmistakable  language;  and  such 
an  important  matter  not  left  open  to  construction,  with  the  ordinary 
}egal  and  technical  sense  of.  the  word  opposed  to  such  intended  use.  U 
our  national  legislature  intended  that  the  words  ''each  pariy,"  in  the 
provision  in  question,  should  mean  one  thing  in  a*  civil  action  and  an- 
other and  quite  a  different  thing  in  a  criminal  action,  the  language  used 
is  an  instance  of  negligent  and  bungling  legislation  never  before  equaled, 
we  believe,  in  any  act  framed  by  that  body;  but  such  was  not  the  intent, 
and  this  construction  claimed  by  the  appellante  is  an  instence  of  extreme 
forced  construction,  inconsistent  with  the  letter  and  spirit  of  the  stat^ 
ute  and  the  intention  of  its  makers.  The  right  of  peremptory  challenge 
is  sanctioned  by  the  statute,  and  the  defendante  were  entitled  to  the  full 
benefit  of  it,  but  no  greater  than  the  legal  signification  of  the  language 
used  gives  to  them.  By  this  claim  of  the  appellante  we  are  asked,'  in 
effect,  to  interpolate  into  the  statute  an  exception,  containing  a  provision 
that  the  word  "  party  "  in  criminal  cases  means  each  individual  defendant, 
whether  one  or  more.  This  we  can  not  do.  We  have  no  power  to  insert 
qualifications,  ingraft  exceptions,  or  make  modifications,  with  the  in- 
tention of  creating  a  provision  not  expressed  in  the  stetute:  Sedgwick  on 
the  Constniction  of  Statutory  and  Constitutional  Law,  326. 

By  the  statute,  riot  is  made  a  felony,  and  section  262  of  the  criminal 
practice  act  gives  to  any  defendant  jointi^  indicted  with  another  or 
others,  for  a  felony,  the  right  of  a  separate  trial  if  he  requires  it.  All  the 
defendante  having  waived  this  privilege,  and  declared  their  election  to  be 
tried  jointly,  their  defense  was  joint  and  not  several,  and  no  one  of  them 
had  authority  to  control  the  conduct  of  the  defense.  Their  challenges 
should  have  been  Joint,  not  several:  People  v.  McGalla,  8  Cal.  303;  Peo- 
ple V.  Thayer,  1  Park.  Cr.  R.  596. 

The  defendant  Enright  peremptorily  challenged  the  juror  Lewder. 
This  challenge  was  made  under  the  provisions  of  section  238  of  the 
criminal  procedure  act  of  1878,  which,  by  ite  terms,  puiporte  to  give  the 
defendant  in  a  case  like  this  five  peremptory  challenges.  The  defendante 
having  joinUy  availed  themselves  of  the  provisions  of  the  act  of  congress 
fixing  the  number  of  ^remptory  challenges  at  three,  could  not  then  be 
allowed  to  make  individual  peremptory  challenges  under  the  stetute  of 
the  territory.    The  challenge  was  properly  overruled. 

Upon  the  request  of  the  counsel  for  the  defendante,  with  the  assent  of 
counsel  for  the  people,  the  court  ordered  that  all  witnesses  should  be  ex- 
cluded from  the  court-room  during  the  opening  stetement  of  counsel  for 
the  prosection  and  the  examination  of  witnesses.  After  the  opening 
statement  on  the  part  of  the  prosecution  had  been  made,  W.  I.  Allen  was 
called  as  a  witness  by  the  prosecution;  the  defendante'  counsel  objected 
to  his  being  sworn,  because  he  had  remained  in  the  court-room  during 
the  opening  stetement  of  the  counsel  for  the  people,  in  violation  of  the 
order  of  the  court. 
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The  counsel  for  the  people  and  the  witness  A^llen  stated  they  did  not 
understand  that  the  order  of  the  court  applied  to  the  exclusion  of  wit- 
nesses during  the  opening  statement  for  the  people,  but  only  while  evi- 
dence was  being  offered  and  received.  Allen  said  he  did  not  intention- 
ally violate  the  order  of  the  court;  that  if  he  had  understood  the  order  as 
applying  to  the  opening  statement  of  the  prosecution,  he  would  not  have 
been  present.  The  counsel  for  the  people  then  asked  the  court  to  so 
modify  the  order  as  to  allow  the  witness  to  testify,  and  to  remain  in  the 
ooort-room  durins*  all  the  trial,  as  he  was  necessary  to  them  in  aid  of  the 
prosecution,  which  request  was  granted.  The  witness  Allen  testified, 
and  remained  in  the  court-room  during  the  trial.  This  ruling  of  the 
court  is  assigned  as  error.  We  are  of  the  opinion  that  there  was  no  error 
in  this  ruling  permittiD^  the  witness  to  testify,  and  to  remain  in  the 
court-room  during  the  trial.  As  he  did  not  understand  the  order  of  the 
.court  to  apply  to  the  opening  statement  of  counsel  for  the  people,  he  was 
not  in  intentional  contempt.  The  modification  of  the  order  was  a  matter 
of  discretion,  as  was  also  the  making  of  it  at  first.  Allowing  the  witness 
to  testify  and  afterwards  to  remain  in  the  court-room  was  a  matter  of  dis- 
cretion, and  not  error:  1  Greenl.  on  Ev.,  sec.  432,  and  notes;  People  v. 
Gamett,  29  Cal.  629. 

Although  the  appellants  have  placed  on  record  forty-one  assignments 
of  error,  the  brief  of  counsel  contains  but  six  points  or  divisions  of  argu- 
ment, and  no  allusion  is  made  to  the  greater  part  of  the  assignments. 
The  first  three  points  have  been  considered  and  decided;  the  fourth,  fifth, 
and  sixth,  in  which  are  grouped  such  of  the  errors  assigned  as  are  undis- 
posed of  and  relied  upon  in  argument,  remain  to  be  considered. 

An  inteUigent  understanding  of  these  alleged  errors  necessitates  a  cog- 
nizance of  the  following  portion  of  th^  record:  '*  The  evidence  for  the 
prosecution  tended  to  show,  among  other  things,  that  on  the  morning  of 
the  first  of  February,  1881,  the  Stormont  Mining  Company,  mentioned 
in  the  indictment,  by  its  manager  and  officer,  issued  an  order  reducing 
the  wages  of  its  miners  working  for  it  from  four  dollars  per  day  to  three 
dollars  and  fifty  cents  per  day,  in  all  its  works  except  at  the  Savage  shaft, 
where  it  was  announced  the  old  rate  of  wages,  to  wit,  four  dollars  per 
day,  would  be  continued;  which  reduction  came  to  the  knowledge  of  an 
organization  then  existing  in  Silver  Beef,  known  as  the  'miners'  union.' 
Thereupon  the  defendants  and  others,  comprising  this  union,  met  to- 

Ktber  to  the  number  of  about  one  hundred  and  fifty,  in  Miners'  Union 
II,  in  Silver  Beef,  in  Washington  county,  Utah,  at  which  meeting  the 
defendant,  O'Loughlin,  president  of  said  union,  presided.  That,  after 
discussion,  it  was  unanimously  voted,  among  other  things,  that  the 
mineni'  union  and  all  its  members  would  reject  and  resist  such  reduction, 
and  would,  as  a  miners'  union,  and  in  a  biody,  order  the  works  of  said 
Stormont  company  to  cease  and  shut  down,  and  that  if  they,  the  said 
company,  did  not  shut  down,  that  thev,  the  union  and  its  members, 
would  shut  down  the  Savage  works  for  them. 

"That,  in  pursuance  of  said  voting,  said  meeting  immediately  ad- 
journed, and  organized  in  the  streets  of  the  village  of  Silver  Beef,  and 
marched  in  a  column  of  twos  to  the  Barbee  and  Walker  mine,  through 
the  streets,  and  then  ordered  out  all  the  miners  there  working,  who  were 
Joemhen  of  the  union,  who  joined  the  procession;  and  from  there  back 
through  tiie  village  to  the  Tecumseh  mine,  in  lower  Silver  Beef,  and 
^heie  ordered  out  all  union  men  to  join  the  procession,  and  from  there* 
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havin^T  collected  three  hundred  and  four  udnera,  among  nhom  w«m  all 
tlieee  defendants,  marched  in  a  body,  in  a  column  of  twos  (the  preadeut, 
O'Lougblin,  riding  horseback  on  ibe  lead,  or  in  command,  the  defend- 
imt  Hanley  canying  the  United  States  flag),  to  the  Savage  shaft,  aui- 
lounded  the  shaft  building,  and  the  president  thereupon  selected  a  com- 
iiiitlee  of  ten  from  said  miners,  among  whom  was  the  defendant  O'Loagh- 
liii,  and  Dee,  aliaa  Chatham,  which  committee  proceeded  inside,  and  in 
presence  of  Uie  miners  outside,  ordered  the  fires  of  the  engines  to  be 
dmwn  and  the  works  to  close  down  and  cease,  which  orders  were  obeyed. 
l?lie  works  were  closed  down,  and  the  shaft  began  to  fill  with  water,  while 
tke  employees  of  said  company  were  ordered  from  the  building,  the  com- 
luittee  remaining  in  possession  of  the  pro|>erty,  the  defendant  Ghatbam 
remarking,  in  tke  presence  of  the  committee,  to  the  employees:  'You. 
may  go  now,  right  off;  we  have  possession.' 

"  The  defendant  O'Loughlin,  while  a  witness  on  the  stand,  among  other 
things,  testified  that  the  union  had  power  to  carry  out  its  ordeis.  The 
witness  Fleming,  among  other  things,  testified  he  was  in  the  employ  of 
tlie  Stormont  Company  at  the  Savage  shaft,  when  the  miners'  union 
I  atiie  there;  so  also  was  David  McEelvy,  the  engineer  in  charge;  the 
(Elders  given  by  defendant  O'Loughlin  were:  '  You  are  to  cease  all  work 
<,n  the  Savage  shaft,  and  draw  the  fire,  and  not  start  up  until  ordered  by 
tlie  union.'  I  asked  to  go  into  the  mine  and  put  out  the  light,  and  after 
I'ouJultalion  one  of  the  committee  told  me  no  one  would  be  allowed  in 
the  mine,  and  ordered  McEel^  not  to  move  his  engine.  When  the 
orders  came  to  cease  work,  McKel^  replied,  '^1  vght,  I  Imow  what 
that  means,  I  have. been  there  befota,'  or  something  to  that  effect." 

The  defense  claims  that  "  to  cosstituto  riot  the  public  peace  most  be 
disturbed.  Disturbing  the  public  peace  mean«  actual,  vnlav^fl,  physical 
-^  iolence.  The  public  peace  can  not  be  disturbed  by  an  orderly,  quiet 
meeting,  by  the  procession  of  miners  walking  in  twos,  and  m^tking 
a  gentlemanly  request  of  an  engineer.  Even  if  the  acta  complained  of 
were  unlawful,  and  were  trespass,  they  could  not  constitute  not,  unless 
(lone  in  a  tumultuous  manner,  calculated  to  disturb  the  public  peace." 

Let  us  examine  this  position  in  the  light  of  the  statuteof  this  territory, 
niid  other  recognized  authorities.  In  Commonwealth  v.  Runnels,  10 
^lass.  518,  the  court  says:  "  To  disturb  anoUier  in  the  enjoyment  of  a 
lawful  right  is  a  trespass;  and  if  it  is  done  by  numbers  unlawfully  com- 
liioed,  the  same  act  is  a  riot."  Bishop  on  Criminal  Jaw,  section  1143, 
dofiaes  riot  as  follows:  "A  riot  is  such  disorderly  conduct,  in  three  or 
iiiaie  assembled  persons  actually  accomplishing  some  object,  as  is  calcn< 
lilted  to  terrify  others." 

This  learned  author,  in  q^uoiing  Lord  Coke's  definition  of  riot,  says: 
' '  Kiot  in  the  common  law  signifieth  when  tiiree  or  more  do  any  oulawf ul 
i\nt,  OB  to  beat  any  man,  or  to  hurt  him  in  his  park,  chase,  or  warren,  or  to 
cuter  or  take  possession  of  another  man's  l^d,  or  to  cut  or  destroy  bis 
(  urn,  grass,  or  other  profit," 

la  section  1147  Mr.  Bishop  Bays;  "  The  principal  point  to  be  here  con- 
inidered  is,  that  the  act  must  be  one  calculated  to  create  apprehension  of 
<btngerin  the  minds  of  persons  other  than  the  rioters;"  and  again,  in 
t-ccbon  1148,  the  same  author  says:  "The  ingredient  of  terror  excited, 
necessary  in  a  riot,  does  not  require  that  more  persons  than  one  be 
ul  armed." 

The  court  below  instructed  the  jury  as  to  the  definition  of  riot,  aad 
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the  force  necessair  tinder  the  statute  to  make  out  the  element  of  force  in 
case  of  riot,  as  foUows:  **  "Riot,  bj  the  statute  of  this  territory,  is  defined 
to  be '  any  use  of  force  or  violence  disturbing  the  public  peace,  or  any  threat 
to  use  such  force  or  violence,  if  accompanied  by  immediate  power  of  exe* 
cation,  by  two  or  more  persons  actingtogether  and  without  authority  of 
law:'  Comp.  L.,  p.  614,  sec.  2054.  From  this  definition  we  can  deter- 
•mine  what  it  is  necessary  to  prove  in  order  to  make  out  a  case  of  riot. 

"  1.  A  riot  can  not  be  committed  by  one  person  alone.  The  statute 
provides  that  there  must  be  two  or  more  persons.  Therefore,  in  order 
to  moke  out  a  case,  it  is  incumbent  upon  the  prosecution  to  prove  be- 
yond a  reasonable  doubt,  that  there  were  two  or  more  of  the  defendants 
engaged  in  what  they  allege  was  the  riot. 

"  2.  That  two  or  more  persons  acted  without  authority  of  law,  and  that 
they  80  acted  together. 

"3.  That  the  two  or  more  persons  so  acting  without  authority  of  law 
used,  or  threatened  to  use,  force  or  violence. 

''4.  That  the  two  or  more  persons  so  acting  together  without  author- 
ity of  law,  and  using  or  threatening  to  use  force  or  violence,  were  accom- 
panied with — ^had  present  with  them — ^the  immediate  power  of  executing 
their  purpose. 

**  5.  Tnat  the  two  or  more  |)ersons  so  acting  together  without  authority 
of  law,  and  using  force  or  violence,  or  threatening  to  use  force  or  vio- 
lence, accompanied  by  immediate  power  of  execution,  disturbed  the  pub- 
uc  peace: 

"  One  of  the  elements  of  a  riot,  as  defined  by  our  statute,  is  the  use  of 
force  or  violence,  or  threatening  to  use  force  or  violence  if  such  threat- 
ening is  accompanied  by  immediate  power  of  execution.    It  was  not  nec- 
essary, in  order  to  use  the  force  meant  by  the  statute,  that  the  defend- 
ants, and  those  accompanying  them,  should  have  been  armed  with  guns, 
pistols,  or  clubs,  or  any  kind  of  weapons.    The  facts,  if  you  find  such 
to  be  the  facts,  that  they,  accoippanied  by  a  large  body  of  men,  marched 
in  a  procession  under  the  command  or  direction  of  their  president  to  the 
Savage  mine  and  hoisting  works,  and  there  were  halted  by  their  com- 
manding officer,  who  selected  from  among  them  a  committee,  who 
ordered,  or  demanded,  or  stated  the  demand  of  this  body  of  men  to  the 
persons  in  charge  of  the  works,  namely,  that  they  must  cease  working, 
or  that  in  substtmce,  and  that  this  large  body  of  men  remaining  outside, 
near  to  and  in  view  of  the  persons  employed  by  the  Stormont  Company, 
and  in  charge  of  said  works.     These  mcts,  if  you  find  them  to  exist,  and 
find  from  them  and  all  the  circumstances  in  evidence  in  the  case,  that  the 
officers  and  men  having  in  charge  said  works  and  property  of  said  com- 
pany feared  or  believed  that  bodily  harm  to  themselves,  or  severe  injury 
or  damage  to  the  said  works  or  property  in  their  charge,  would  result 
from  a  refusal  to  comply  with  the  command  or  request,  and  that  the  cir- 
cumstances in  which  such  officers  or  men  in  charge  of  said  works  or 
property  were  placed  were  such  as  would,  in  your  opinion,  justify  such 
belief  in  the  mmds  of  persons  possessed  of  ordinary  nrmness  and  reason, 
are  sufficient  use  of  force  to  make  out,  so  far  as  uie  element  of  force  is 
necessary,  a  case  of  riot." 

In  regard  to  what  constitutes  a  disturbance  of  the  public  peace,  within 
the  intent  of  the  statute,  the  court  instructed  the  jury  in  substance  as 
follows:  '^If  the  defendants,  with  others,  met  in  Miners'  TTnion  hall  on 
the  first  day  of  February,  1881,  and  resolved  to  march  in  a  body  through 
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the  town  of  Sflver  Beef,  and  to  close  down  the  works  and  mininfsr  ma- 
chinery and  property  of  the  Stormont  Company,  and  that  they  did  so 
march,  and  by  the  use  of  such  force  as  I  have  before  mentioned  did  order 
or  direct  to  be  closed  down  the  said  works,  and  hinder,  obstruct,  and 
prevent,  without  authority  of  law,  the  said  Stormont  Company  from 
operating  the  Savage  shaft  in  the  hoisting  works  mentioned  in  the  indict- 
ment; and  if  you  further  find  that  by  means  of,  and  from  the  manner  in 
which  said  defendants,  and  others  associated  with  them,  met  in  said  hall,* 
and  from  the  manner  in  which  said  marching  was  done  and  said  works 
closed  down,  feelings  of  fear  or  terror,  of  disquiet  or  unrest,  and  inse- 
curity as  to  the  safety  of  property  were  created  or  engendered  among  the 
residents  of  Silver  Beef,  then  and  in  such  case,  I  instruct  you  that  this 
is  such  a  disturbance  of  the  public  peace  as  is  contemplated  by  the  statute 
defining  riot,  under  which  the  defendants  stand  charged." 

It  is  claimed  with  much  earnestness  that  these  instructions  are  errone- 
ous, as  they  do  not  correctly  state  the  law  as  to  the  amount  of  force  necessary 
to  make  it  a  component  part  of  riot;  that  there  must  have  been  *'  such 
actual  force  or  violence  as  were  calculated  to  inspire  people  with  terror, 
such  as  being  armed,  using  threatening  speeches,  turbulent  gestures,  or 
the  like. "    Our  statute  in  defining  riot,  says :  '  'Any  use  of  force  or  violence 
disturbing  the  public  peace,  or  any  threats  to  use  force  or  violence,  if 
accompanied  by  inmiediate  power  of  execution,  etc.,  is  riot."    These 
words  do  not  imply  that  such  use  of,  or  threat  to  use,  force  or  violence 
should  be  noisy,  boisterous,  or  tumultuous,  or  be  accompanied  with  threat- 
-ening  speeches  or  turbulent  gestures,  or  that  the  men  using  force  or 
threatening  to  use  it  need  be  armed.    A  riot  does  not  so  much  depend 
upon  the  strength  of  voice,  as  upon  the  intent  or  purpose,  and  the  power 
of  immediately  executing  the  purpose.    Foroe  in  animate  and  inanimate 
nature  is  not  necessarily  boisterous,  nor  the  execution  of  it  attended  with 
noise  and  turbulence.     The  man  who  silently,  and  x^erhaps  with  extreme 
politeness  of  manner,  administers  a  few  grains  of  strychnine  to  his  un- 
suspecting victim,  uses  force,  and  is  just  us  much  a  murderer,  as  the  man 
whose  murderous  intent  is  accompanied  by  the  flash  and  explosion  of 
gunpower  in  the  shot-gun.    It  is  not  so  much  the  manner  in  wbich  a 
thing  is  done,  as  the  execution  of  the  intent,  that  constitutes  crime.     A 
half-dozen  brigands  may  demand  the  pocket-book  of  a  traveler  without 
the  least  exhibition  of  turbulence,  or  violence  in' manner  or  gesture,  and 
this  demand  may  be  in  the  form  of  a  request,  couched  in  terms  of  most 
exquisite  politeness,  and  behind  it  all  exist  a  diaboliffln  that  does  not 
hesitate  to  take  human  life  upon  the  least  resistance  or  hesitation  to  de- 
liver; and  is  it  any  the  less  robbery  because  the  victim  chooses  to  give  up 
his  money  rather  than  to  further  risk  his  life,  although  there  is,  in  fact, 
no  exhibition  of  violence,  yet  every  act  and  word  implies  not  only  violence, 
but  power  and  force,  a  resistance  of  which  endangers  human  life  ? 

O  Loughlin,  in  giving  the  order  to  thpse  in  charge  of  the  Savage  shaft, 
**  You  are  to  cease  all  work  on  the  Savage  shaft,  and  draw  the  fire,  and  not 
start  up  until  ordered  by  the  union,"  was  carrying  out  the  vote  adopted 
by  the  union,  and  *'  the  union  had  power  to  carry  out  its  orders."  This 
was  an  order  full  of  significance,  expressing  an  unlawful  purpose,  and 
being  backed  by  three  hundred  men,  resistance  by  those  to  whom  it  was 
directed  would  have  been  useless,  and  would  undoubtedly  have  t>een 
followed  by  consequences  which  the  men  in  charge  were  wise  in  avoid- 
ing. 
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The  evidence  does  not  show  thai  the  defendants  or  their  associates,  at 
their  meeting  in  Miners'  Union  hall,  or  on  their  march  through  the 
streets,  or  at  the  time  of  the  order  of  O'Loughlin,  "  to  cease  work/'  etc., 
was  made,  were  either  boisterous  or  noisy;  but  it  does  show  that  these 
defendants,  and  those  acting  with  them,  were  regardless  of  the  rights 
and  property  of  others;  that  they  voted  to  stop  ihe  works  and  business 
of  the  Stormont  Mining  Company;  that  they  went  to  the  premises  with 
force  sufficient  to  do  it,  and,  without  right,  obtained  possession  of  them, 
closed  down  the  works^  stopped  business,  retained  possession^  and  ex- 
cluded the  lawful  occupants  therefrom.  The  question  whether  the  acts 
of  the  defendants,  and  those  with  whom  they  were  acting,  were  a  suffi- 
cient use  of  force,  or  a  threat  to  use  force  with  the  power  of  immediately 
executing  the  same,  and  were  such  a  breach  of  the  public  peace  as  to  be 
within  the  intent  of  the  statute  defining  riot,  was  properly  submitted  to 
the  jury  bv  the  court:  Bell  v.  Mulloy,  61  111.  167;  State  v.  Straw,  33 
Me.  654;  3*Greenl.  Ev.,  sees.  231-233;  1  Bishop's  Cr.  L.,  sees.  546,  548, 
560,  562. 

The  testimony  of  Allen,  the  superintendent  of  the  mining  works  of  the 
Stonnont  Company,  that  defendiant  Chatham,  one  of  the  committee  ap- 
pointed to  shut  down  and  stop  the  works  at  the  Savage  shaft  and  prem* 
iset),  refused  to  allow  Allen  to  enter  the  works  on  the  same  day,  but  after 
the  procession  and  crowd  had  left,  was  properly  admitted;  his  possession, 
with  that  of  others  of  the  committee  with  him,  was  in  obedience  to  the 
vote  at  the  hall,  and  was  carrying  out  the  purpose  for  which  the  proces- 
sion was  formed,  the  march  performed,  and  the  committee  selected;  his 
acts  in  executing  the  expressed  will  of  his  associates  and  co-defendants 
were  competent  evidence,  not  only  against  himself,  but  them  also. 

Testimony  tending  to  show  that  the  marching  of  the  miners'  union, 
their  vote  at  the  hall,  and  the  proceedings  at  the  Savage  shaft  caused  a 

Ceral  feeling  of  insecurity  and  alarm,  and  that  the  witnesses  themselves 
such  feelings,  and  that  they  at  tiie  time  heard  others  express  the  same, 
was  rightly  admitted.  It  was  competent  to  prove  in  this  way  that  the 
actions  of  the  defendants  and  their  associates  did  disturb  the  public  peace. 

The  defense  asked  for  a  large  number  of  instructions,  a  great  portion 
of  which  were  given.  Upon  an  examination  of  them  and  the  other  in- 
structions contained  in  the  charge  of  the  court,  we  are  all  of  the  opinion 
that  the  charge  to  the  jury  was  quite  as  favorable  to  the  defense  as  the 
law  permitted,  and  that  there  was  no  error  iy  refusing  those  not  given. 

The  order  of  the  district  court  overruling  the  motion  for  a  new  trial  is 
aflirmed. 
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BOOK  REVIEWS. 

Lawson  09  EzPEBT  AND  OPINION  EVIDENCE.  The  Uw  of  expert  and  opinion  evidence 
rudttced  to  rules,  with  illustrations  from  adjudged  cases.  By  John  D.  Lawsos,  au- 
thor of  *<  Words  and  Phrases,"  '*  Usages  and  Customs,"  etc.  &t  Louis:  F.  H.  Thomas 
ft  Co.    1883. 

The  appearance  of  the  above  book  illustrates  a  tendency  among  mod- 
em legal  authors  of  choosing  for  the  subject  of  their  consideration 
some  vety  special  branch  of  the  law,  and  discussing  it  with  a  degree  of 
fullness  that  would  be  impossible  in  an  ordinary  sized  treatise  on  a  general 
subject.     Such  books  can  not,  nor  are  they  intended  to,  take  the  place 
of  works  of  the  latter  class.    Their  object  is  to  furnish  the  practitioner 
with  all  the  law  and  authorities  on  a  special  topic,  in  the  most  conven- 
ient form  for  constant  reference.     That  branch  of  the  law  of  evidence 
which  Mr.  Lawson  has  selected  for  the  subject-matter  of  his  admirable 
book  has,  unfortunately,  become  most   conflicting  and  uncertain,  and 
great  criticism  has  been  heaped  upon  it.     Such  criticism,  both  by  the 
profession  and  the  public  at  large,  has  been  directed,  not  so  much  at  the 
rules  which  should  govern  the  admission  or  rejection  of  the  testimony  of 
experts  and  the  opinions  of  witnesses,  as  at  the  weight  which  should  be 
given  it  when  received.    Juries  constanUy,  and  judges  not  infrequently, 
have  either  tacitiy  ignored  or  openly  repudiated  such  evidence.     With 
this  particular  aspect  of  his  subject,  Mr.  Lawson  does  not  deal.    He  con- 
cerns himself  entirely  with  a  consideration  of  the  legal  rules  governing 
the  admission  or  rejection  of  evidence  of  experts  and  the  opinions  of  wit- 
nesses.   In  the  discussion  of  the  various  questions  which  present  them* 
selves,  Mr.  Lawson  has  pureed  a  method  of  treatment  which  has  here- 
tofore not  been  adopted  by  any  American  text- writer,  although  Sir  James 
Stephens,  in  his  Digest  of  the  Law  of  Evidence,  has  rendered  it  familiar  to 
the  profession  in  England,  and  to  some  extent,  but  not  nearly  so  much  as 
it  deserves,  in  America.    The  peculiarity  of  this  method,  which  the  learned 
author  has  so  successfully  adopted  and  carried  into  execution,  consists 
in  embodying  into  various  rules  the  principles  which  have  been  laid 
down  by  the  courts,  and  then  giving  illustration  of  and  reasons  therefor. 
The  illustration  and  reasons  which  Mr.  Lawson  makes  use  of  have  all 
been  taken  from  actual  cases,  and  are  very  full  and  well  selected.     He 
has  reduced  his  subject  into  one  hundred  and  sixteen  general  rules,  which 
for  purposes  of  convenience  have  been  collected  in  a  compact  form  at 
the  beginning  of  the  volume.    The  manner  in  which  the  book  has  been 
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printed  is  excellent,  and  the  nse  of  different  sized  type,  m  order  to 
distinguish  the  rules  from  the  illustrations  and  reasons  given,  fur- 
rnshes  great  assistance  in  actual  use.  The  index  is  veiy  full  and  well 
AZZAnged. 


Wood's  Golltbb  on  the  Law  of  Pabtnsbship.  With  an  appendix  of  forms.  By 
John  Collyer,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law.  With  additions  from  Lindley 
tnd  otiier  English  authors,  and  fall  American  notes  and  references  to  American  cases. 
By  H.  O.  Wood,  author  of  "The  Law  of  Nuisances,"  "The  Law  of  Master  and  Ser- 
vant," "The  Law  of  Fire  Insurance,"  etc.,  etc.  In  two  volumes.  Albany,  N.  Y.: 
W.  C.  Little  &  Co.     1S83. 

This  book  has  been  so  long  before  the  profession,  and  justly  occupies 
so  high  a  rank  among  legal  text-books^  that  no  notice  of  its  original 
merits  is  necessary.  In  the  present  edition  the  learned  editor  has  em- 
bodied in  the  notes  and  text  much  that  is  valuable  from  the  works  of 
Lindley,  Dixon,  Bissett,  and  Gow,  besides  adding  thereto  extensive  ref- 
erences to  American  casep.  The  text  of  the  original  work  has  been  pre- 
aenred  entire,  with  the  exception  of  the  chapter  upon  Practice  in  Bank- 
ruptcy. The  text  has  been  divided  into  appropriate  sections,  and  head- 
lines addedy  which  materially  facilitate  ready  reference.  This  edition  is 
bj  far  the  most  valuable  that  has  yet  appeared  of  this  authoritative  work. 
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NOTES. 

The  Buprexne  court  of  WiBOonun  has  recently  decided  the  mtereBting  case  of  Van 
Steenwyck  v,  Washburn,  oonstruing  the  will  of  the  late  Governor  C.  C.  Washburn. 
The  principal  questions  discussed  by  the  court  concerned  the  necessity  of  the  widow  to 
inake  an  election  under  the  terms  of  the  will,  and  the  manner  in  which  such  election 
should  be  made.  By  the  statutes  of  Wisconsin,  the  common-law  rules  governing  the 
necessity  of  an  election  are  radically  changed,  and  it  is  provided  that  any  provision  made 
by  a  testator  for  his  widow  shall  be  presumed  to  have  been  made  in  lieu  of  dower,  unless 
the  contrary  plainly  appears  from  the  language  of  the  will.  At  the  time  of  the  testator's 
death,  his  wife  was,  and  had  been  for  over  twenty-five  years,  hopelessly  insane.  The  will 
provided  that  the  executors  should  '*  bear  constantly  in  mind  the  wants  of  my  wife,  and 
to  set  aside,  use,  and  expend  whatever  moneys  may  be  necessary,  consistently  with  her 
condition,  to  provide  for  her  comfort  and  physical  health;  and  I  place  no  limit  upon  the 
sums  which  they  may  spend  for  the  purposes  indicated. "  This  provision  the  court  held 
was  sufficient  to  put  the  widow  to  an  .election.  That  proposition  being  decided,  the  more 
important  questions  remained.  Who  should  make  the  election  ?  and  what  oonsiderationa 
should  control  in  so  doing  ?  The  wid6w  being  insane,  could  not,  of  course,  make  an  elec- 
tion for  herself.  Neither  could  her  guardian  exercise  that  right  by  virtue  of  any  of  the 
IK)wers  conferred  upon  him*  The  only  recourse  left  was  that  the  court,  acting  in  accord- 
ance with  its  inherent  equity  jurisdiction  over  the  persons  and  estates  of  those  insane, 
should  make  the  election.  This  they  proceeded  to  do,  and  elected  for  her  the  provision 
made  by  the  will,  although  it  was  conceded  that  under  such  provision  the  widow  would 
receive  but  a  small  fraction  of  the  share,  amounting  to  about  seven  hundred  thousand 
dollars,  to  which  she  was  legally  entitled  had  the  election  been  otherwise.  Mr.  Justice 
Lyons,  while  concurring  with  the  majority  of  the  court  in  holding  that  the  right  to  make 
the  election  resided  in  the  court,  dissented  from  the  conclusions  reached  by  them  as  to 
the  nature  of  the  considerations  which  should  govern  their  action.  In  his  opinion  the 
ontrolling  criterion  was.  What  election  would  the  widow  make  were  she  sane  and  capa- 
ble of  exercising  reasonabfe  judgment?  In  view  of  the  vast  di£ference  between  the 
pecuniary  value  of  the  testamentary  provision  and  that  which  the  law  allowed  her,  he 
had  no  doubt  but  tnat  she  would  have  electod  to  take  the  latter. 


In  the  case  ot  Rombach  7.  Piedmont  eto.  Ins.  Co.,  recently  decided  by  the  supreme 
court  of  Louisiana,  a  novel  question  in  the  law  of  life  insurance  was  passed  upon.  The 
plaintiff  had  effected  an  insurance  upon  the  life  of  his  mother-in-law,  one  Mrs.  Geisler, 
his  object  being  to  benefit  his  only  child.  An  action  against  the  company  on  the  policy 
was  held  not  maintainable.  The  court  said:  ^'Kombach  was  in  none  of  the  categories 
of  permissible  insurers.  He  had  no  insurable  interest  in  the  life  of  his  mother-in-law. 
This  is  conceded  by  his  counsel;  but  as  he  is  the  natural  tutor  of  his  child,  who  is  the 
grandchild  of  Mrs.  Geisler,  it  is  claimed  that  '  the  relationship  of  plaintiff  by  affinity 
to  the  deceased,  and  by  blood  to  his  own  child,  and  the  latter*s  relationship  by  blood,  sm 
a  forced  heir,  to  both  his  father  and  grandmother,  does  constitute  a  substantial  insurable 
interest.*    This  lengthened  tie  long  drawn  out  is  too  attenuated  to  support  a  policy  of 


insurance." 


At  a  meeting  of  the  judges  of  the  superior  court  of  the  city  and  county  of  San  Fran. 
Cisco,  held  January  2,  1884,  Judge  Hunt  was  unanimously  elected  presiding  judge  for 
the  term  g€  one  year. 
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CorUimtied, 

It  may  be  instructive  to  compare  these  early  views  of  the  California 
court  with  the  recent  judgments  pronounced  by  the  supreme  court  oi 
the  United  States.     In  Atchison  v.  Peterson,'  which  came  up  from 
Montana,  Mr.  Justice  Field  said:  "  By  the  custom  which  has  obtained 
htnong  miners  in  the  Pacific  states  and  territories,  where  mining  for 
the  precious  metals  is  had  on  the  public  lands  of  the  United  States 
the  first  appropriator  of  mines,  whether  in  placers,  veins,  or  lodes,  oi 
of  waters  in  the  streams  on  such  lands  for  mining  purposes,  is  held  to 
Lave  a  better  right  than  others  to  work  the  mines  or  to  use  the  waters. 
The  first  appropriator  who  subjects  the  property  to  use,  or  takes  the 
necessary  steps  for  that  purpose,  is  regarded,  except  as  against  the 
government,  as  the  source  of  title  in  all  controversies  relating  to  the 
property.     As  respects  the  use  of  water  for  mining  purposes,  the  doc-* 
trines  of  the  common  law  declaratory  of  the  rights  of  riparian  owners 
were,  at  an  early  day,  after  the  discovery  of  gold,  found  to  be  inappli- 
cable, or  applicable  only  in  a  very  limited  extent,  to  the  necessities  of 
the  miners,  and  inadequate  to  their  protection.     By  the  common  law 
the  riparian  owner  on  a  stream  not  navigable  takes  the  land  to  the 
center  of  the  stream,  and  such  owner  has  the  right  to  the  use  of  the 
water  flowing  over  the  land  as  an  incident  to  his  estate.'*    [The  judge 
gives  a  summary  of  the  common-law  doctrines  as  they  are  stated  in 
the  preceding  part  of  this  article,  and  then  proceeds  as  follows]: 
"  This  equality  of  right  [at  the  common  law]  among  all  the  proprietors 
on  the  same  stream  would  have  been  incompatible  with  any  extended 
diversion  of  the  water  by  one  proprietor,  and  its  convenience  for  min- 
ing purposes  to  points  from  which  it  could  not  be  restored  to  the 
streaoL     But  the  government  being  the  sole  proprietor  of  all  the  pub^ 

»20WalL  507  (1874). 
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lie  lands,  whether  bordering  on  streams  or  otherwise,  there  was  no 
occasion  for  the  application  of  the  common-law  doctrines  of  riparian 
proprietorship  with  respect  to  the  waters  of  these  streams.  The  gov- 
ernment, by  its  silent  acquiescence,  assented  to  the  general  occupation 
of  the  public  lands  for  mining,  and  to  encourage  their  free  and  unlim- 
ited use  for  that  purpose,  reserved  such  lands  as  were  mineral  from 
fiale  and  the  acquisition  of  title  by  settlement.  And  he  who  first  con- 
nects his  own  labor  with  property  thus  situated  and  open  to  general 
exploration,  does  in  natural  justice  acquire  a  better  right  to  its  use 
and  enjoyment  than  others  who  have  not  given  such  labor. 

"  So  the  miners  on  the  public  land  throughout  the  Pacific  states  and 
territories  by  their  customs,  usages,  and  regulations,  everywhere  recog- 
nized the  inherent  justice  of  this  principle;  and  the  principle  itself  was 
at  an  early  period  recognized  by  legislation  and  enforced  by  the  courts 
in  those  states  and  territories."  [He  quotes  from  some  of  the  early 
California  decisions  hereinbefore  cited, and  further  says]:  "  This  doc- 
trine of  right  by  prior  appropriation  was  recognized  by  the  legislation 
of  congress  in  1866  [quoting  the  statute  of  congress].  The  right  to 
water  by  prior  appropriation,  thus  recognized  and  established  as  the 
law  of  miners  on  the  mineral  lands  of  the  public  domain,  is  limited  in 
every  case,  in  quantity  and  quality,  by  the  uses  for  which  the  appro- 
priation is  made,"  [Having  thus  explained  the  origin  of  the  doctrine, 
the  opinion  goes  on  to  state  more  particularly  the  extent  and  limits  of 
the  right  thus  acquired,  the  relations  of  the  appropriator  with  other 
occupants,  and  the  like.  This  portion  of  the  opinion  will  be  quoted  in 
connection  with  subsequent  discussions.]  In  the  case  of  Basey  v.  Gal- 
lagher,* the  same  doctrine  was  applied  by  the  United  States  supreme 
court  to  all  other  beneficial  purposes  for  which  water  is  essential,  as 
well  as  to  mining.  Mr.  Justice  Field,  after  quoting  the  decision  in 
Atchison  V.  Peterson,  said :  "  The  views  there  expressed  and  the  rulings 
made  are  equally  applicable  to  the  use  of  water  on  the  public  lands 
for  purposes  of  irrigation.  No  distinction  is  made  in  the  states  and 
territories  of  the  Pacific  Coast  by  the  customs  of  miners  or  settlers,  or 
by  the  courts,  in  the  rights  of  the  first  appropriator  from  the  use  made 
of  the  water,  if  the  use  be  a  beneficial  one."  [He  quotes  an  early  Cal- 
ifornia decision  to  this  efiect,*  and  proceeds]:  "Ever  since  that  decis- 
ion it  has  been  held  generally  throughout  the  Pacific  states  and  terri- 
toriea,  that  the  right  to  water  by  prior  appropriation  for  any  benefi- 
cial j)urpose  is  entitled  to  protection.    Water  is  diverted  to  propel 

•ao  Wall.  071  (1874).  *  l^rtar  v.  Spring  Valley  M.  Co.»  5  Cal. 
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machinery  in  ftonr-mills  and  saw-mills,  and  to  irrigate  land  for  culti- 
vation, as  well  as  to  enable  miners  to  work  their  mining  claims ;  and 
in  all  sQch  cases  the  right  of  the  first  appropriator,  exercised  within 
reasonable  limits,  is  respected  and  enforced.  We  say  within  reasonable 
Kmits,  for  this  right  to  water,  like  the  right  by  prior  occupany  to  min- 
ing ground  or  agricultural  land,  is  not  unrestricted.  It  must  be  exer- 
cised with  reference  to  the  general  condition  of  the  country  and  the 
necessities  of  the  people,  and  not  so  as  to  deprive  a  whole  neighbor- 
hood or  community  of  its  use,  and  vest  an  absolute  monopoly  in  a 
single  individual.  The  act  of  congress  of  1866  recognizes  the  right 
to  water  by  prior  appropriation  for  agriculturcd  and  manufacturing 
purposes,  as  well  as  for  mining.  *  *  *  It  is  evident  that  congress 
mtended,  although  the  language  used  is  not  happy,  to  recognize  as 
valid  the  customary  law  with  respect  to  the  use  of  water,  which  had 
grown  up  among  the  occupants  of  the  public  land  imder  the  peculiar 
necessities  of  their  condition;  and  that  law  may  be  shown  by  evi- 
dence of  the  local  customs,  or  by  the  legislation  of  the  state  or  terri- 
tory, or  by  the  decisions  of  the  courts.  The  union  of  the  three  con- 
ditioas,  in  any  particular  case,  is  not  essential  to  the  perfection  of  the 
right  by  priority;  and  in  case  of  conflict  between  a  local  custom  and  a 
statutory  regulation,  the  latter,  as  of  superior  authority,  must  neces- 
sarily control," 

These  extracts  have  been  given  for  a  definite  purpose,  and  they 
have  a  most  important  bearing  upon  the  future  discussion  of  other 
questions.    It  is  essential  to  any  accuracy  in  such  discussions,  that  we 
shonld  ascertain  at  the  outset  the  exact  grounds  of  the  peculiar  doc- 
trine which  lies  at  the  foundation  of  the  entire  law  concerning  water 
rights  in  the  Pacific  communities.    The  question  will  afterwards  arise, 
whether  this  doctrine  determines  all  the  special  rules  which  may  apply 
to  all  circumstances  and  to  all  conditions  of  ownei'ship;  or  whether, 
on  the  other  hand,  this  doctrine  only  partially  displaces  the  common 
law,  leaving  it  applicable  under  different  circumstances  and  conditions. 
It  is  plain,  upon  the  moat  superficial  examination,  that  the  opinions 
which  have  been  quoted — ^and  the  same  is  true  of  other  cases — do  not 
profess  to  derive  their  conclusions  from  the  common  law.     On  the 
contrary,  they  openly  avow  that  these  conclusions  are  directly  opposed 
to  the  common  law.    They  base  their  reasoning  and  its  results  upon 
tiie  peculiar  social  and  industrial  needs  of  the  early  settlers,  espe- 
cially the  miners;  upon  the  condition  of  *the  public  domain  in  which 
the  miiung  was  carried  on;  upon  the  evident  intention  of  the  federal 
govenunent  in  throwing  open  the  mineral  wealth  of  the  public  lands 
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to  all  comers,  so  that  its  advantages  might  be  enjoyed  equally  by  aH 
persons;  and  upon  the  fact  that  the  common-law  rules  would  defeat 
this  intention,  and  retard,  if  not  wholly  destroy,  the  development  of 
the  mineral  resources.  Although  this  departure  from  the  common 
law  was,  at  the  very  first,  made  with  reference  solely  to  the  use  of 
water  for  mining,  it  was  soon  necessarily  extended  to  all  other  bene- 
ficial uses.  There  are  undoubtedly  some  dicta  to  be  found  in  a  few 
of  the  California  cases,  which  seem  to  assume  or  to  suppose  that  the 
conclusions  reached  by  the  court  were  in  agreement  with  the  common- 
law  doctrines.  These  dicta  difler  widely  from  the  general  course  of 
reasoning  pursued  by  the  state  judges,  and  especially  from  that 
adopted  by  the  United  States  supreme  court;  and  they  are,  as  it  seems 
to  me,  utterly  irreconcilable  with  many  subsequent  decisions,  estab- 
lishing more  special  rules,  made  by  the  state  and  the  federal  courts. 

It  has  been  urged,  although  the  position  has  never,  I  believe,  been 
sustained  by  any  authoritative  decision  in  the  Pacific  states  or  terri- 
tories, that  the  common  law,  in  its  early  and  original  form,  recognized 
Slid  permitted  a  prior  appropriation  of  the  waters  of  running  streams; 
that  the  contrary  rules,  as  laid  down  by  Story  and  Kent,  and  as  they 
are  briefly  formulated  in  our  first  article,  are  a  modem  departure  from 
the  primitive  common  law,  first  made  by  some  comparatively  recent 
English  decisions;  and  that,  as  a  necessary  consequence,  these  original 
common-law  doctrines,  denying  what  are  ordinarily  called  "riparian 
rights,"  and  not  the  modem  innovations  acknowledging  such  rights,  are 
binding  upon  and  should  be  followed  by  the  courts  of  the  Pacific  com- 
monwealths.    In  alleged  support  of   this  view,  reference  has  been 
made,  among  others,  to  some  New  York  decisions.*    Into  the  discus- 
sion of  this  question  I  shall  not  at  present  enter.     In  the  very  recent 
case  decided  by  the  New  York  court  of  appeals,*  described  in  our  first 
article,  the  same  position  was  urged  by  counsel.    As  a  conseqaenee, 
the  common-law  doctrine  was  examined    by  the  court  with  much 
learning  and  abUity,  the  early  authorities  were  copiously  citetl,  and 
the  conclusions  reached  were  in  complete  accordance  with  the  com- 
mon  rules  as  they  are  universally  understood  at  the  present  tinie  by 
the  courts  of  England  and  of  the  United  States.     The  cases  of   The 
People  V.  Canal  Appraisers,  and  others  like  it,  which  seem  to  be  antag- 
onistic, it  is  shown  are  confined  to  the  Mohawk  and  the  Hudson 
rivers,  the  rights  of   riparian  ow^ners  on  these  two   streams  being 

'For  example,  to  The  People  y.  Canal         *  Smith  v.  City  of  Rochester,  92  K.  Y. 
Apprftisers,  33  N.  Y.  46L  4C3. 
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derived,  not  from  the  common  law,  but  from  the  civil  law,  as  it  pre- 
vailed in  the  Netherlands  during  the  colonial  perioda 

Ifc  shouffl  be  carefully  observed,  in  concluding  this  subdivision  of 
the  subject,  that  the  fundamental  doctrine  which  has  so  far  been 
considered,  and  which  is  established  by  the  state  and  the  federal 
courts,  is  confined  to  the  rights  of  the  prior  appropriator  of  waters 
from  the  streams  and  lakes  which  lie  wholly  within  the  public  domain 
of  the  United  States.  We  shall  now  proceed  to  examine  the  further 
applications  and  extensions  of  this  doctrine,  and  the  limitations  upon 
or  exceptions  to  it,  which  have  been  made  by  the  courts. 

//.  A  prior  appropriation  of  water  thus  w/ide  upon  the  public 
domain^  and  the  rigfds  thus  acquired  by  it,  are  good  also  as  against 
any  siLbsequent  grantee  froTn  the  govemTnent 

Where  a  stream  or  lake  was  throughout  its  entire  extent  on  the 
public  land,  the  prior  appropriator  obtained  a  right,  we  have  seen, 
good  against  all  the  world  except  the  federal  government.  The  gov- 
ernment might  have  denied  this  right  and  treated  it  as  non-existing. 
On  the  contrary,  congress  formally  acknowledged  it,  and  by  the  de- 
claratory statute  of  1866  made  the  national  ownership  of  the  public 
domain  bordering  on  the  stream  or  lake  subject  to  the  claims  and  uses 
of  the  prior  appropriator.  Wherever  the  title  of  the  United  States  to 
Any  portion  of  the  public  domain  was  thus  burdened,  the  same  burden 
would,  on  general  principles,  accompany  the  title  if  transferred  to  any 
subsequent  or  private  owner;  whoever  succeeded  to  the  title  of  the 
United  States,  through  any  mode  of  acquisition  or  conveyance,  would 
acquire  and  hold  it  subject  to  the  same  servitude  which  before  existed 
in  favor  of  the  prior  appropriator.  This  consequence  would  naturally 
tallow  from  the  operation  of  well-settled  principles,  independently  of 
any  express  enactment;  but  it  has  not  been  thus  left  as  a  matter  of  in- 
feience.  By  an  act  of  July  9,  1870,  amending  the  statute  of  1866, 
congress  has  provided,  "  that  all  patents  granted,  or  pre-emptions  or 
homesteads  allowed,  shall  be  subject  to  any  vested  and  accrued  water 
Qghta,  or  rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights,  as  may  have  been  acquired  under  or  recognized  by  the 
mnth  section  of  the  act  of  which  this  is  amendatory"  [i.  e,,  act  of  July 
26, 1866].  In  the  very  recent  case  of  Osgood  v.  El  Dorado  Water  Co.,* 
it  appeared  that  the  plaintiff  Osgood  first  went  upon  a  certain  tract  of 
public  land  bordering  on  a  stream,  in  18G3,  and  had  resided  there 
ever  since.    The  land  at  the  time  was  unsurveyed.    The  land  was 

«  ^00.571(1880). 
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surveyed  by  the  government  surveyor  in  1865.    The  plaintiff  filed  his 
declaratory  statement  as  a  pre-emptor  in  June,  18C8;  in  «Iune,  1870, 
he  had  completed  his  payments;   and  on   October  25,  1^1,  ho  re- 
ceived his  patent  from  the  United  States.    In  March,  1867,  the  prede* 
cessors  of  the  defendant  had  posted  a  notice  of  their  appropriation  of 
the  waters  of  the  same  stream  which  ran  through  the  plaintifTs  tract; 
from  that  date  they  had  been  engaged  in  constructing  a  ditch  or 
canal,  and  were  in  active  prosecution  of  the  work  at  the  time  plaintiff 
obtained  his  patent^  although  they  did  not  finally  complete  it  until 
some  time  after  that  date.    The  action  was  brought  to  restrain  the 
defendant  from  diverting  the  water,  based  upon  the  plaintiff's  asserted 
rights  as  a  riparian  owner.    The  court  held  that  the  plaintiff's  rights 
accrued  only  from  the  date  of  his  patents  and  did  not  relate  back  to 
the  time  of  his  first  settlement,  or  of  his  filing  a  declaration  of  pre- 
emption.'   The  defendant  was  thus  in  the  position  of  a  prior  appro- 
priator.    In  determining  the  rights  of  such  an  appropriator  against  a 
subsequent  grantee  from  the  United  States,  the  court  entered  into 
no  discussion  of  the  question  upon  principle ;  it  rested  the  decision 
wholly  upon  the  statute  of  congress.    Mr.  Justice  Boss  said :  *'  The 
principle  of  prior  appropriation  of  water  on  the  public  lands  in  Cali- 
fornia, where  its  aiiificial  use  for  agriculturai,  mining,  and  other  like 
purposes  is  absolutely  essential,  which  has  all  along  been  recognized 
and  sanctioned  by  the  local  customs,  laws,  and  decisions,  was  thus  ex- 
pressly recognized  and  sanctioned  by  the  supreme  court  of  the  United 
States,  and  also  by  the  act  of  congress  of  1866.'*    The  same  policy,  he 
continues,  led  to  the  further  act  of  1870,  previously  quoted.     **  Tho 
defendant's  grantors,  therefore,  had  the  right  to  appropriate  the  water 
in  controversy,  and  if  they  acquired  a  vested  right  therein  prior  to 
the  issuance  of  the  plaintifi^s  patent,  the  plaintiff's  rights,  by  express 
statutory  enactment,  are  subject  to  the  rights  of  the  defendant."* 

J.  X.  P. 

(to  be  COKTmUBD.) 

^  In  sapport  of  this  oonclnsion  the  fol-     Smith  v.  Athem,  Zi  Id.  074;  Laoadale  v. 
lowing  cases  were  cited:  Megerle  v.  Ashe,      Daniels,  10  Otto,  IIS. 
33  Cal.  74;  Daniels  v.  Lansdale,  43  Id.  41;         "56  Cal.  580,  5S1.    See  also  Bamw  t. 

Sabron,  lONev.  217. 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
"Woodruff  v.  27obth  Bloohfzeld  Gbavel  MnoNG  Cow^et  als. 

^tfe(2  January  7,  2^4. 

P(muc  Aim  Privatb  Nuisance  from  Miniho  Debris. — The  Ynba  river  rises  in 
the  Sierra  Nevada  mountains,  and  after  flowing  in  a  westerly  direction  about  twelve 
miles  across  the  plain  after  leaving  the  foot-hills,  joins  the  Feather.     At  the  junction, 
witiiin  the  angle  of  these  two  rivers,  is  situated  the  city  of  Marysville.     The  Feather 
tbenoe  runs  about  thirty  miles  and  empties  into  the  Sacramento.     These  three  rivers 
were  originally  navigable  for  steamboats  and  other  vessels  for  more  than  one  hundred 
And  Uty  miles  from  the  ocean,  at  least  as  far  as  Marysville — tlie  Sacramento  being  nav- 
igable ror  the  largest-sized  steamers.     The  defendants  ha.ve  for  several  years  l>een  and 
tuey  are  still  engaged  in  hydraulic  mining,  to  a  very  great  extent,  in  the  Sierra  Nevada 
RK>antaina,asd  have  discharged  and  they  are  discharging  their  mining  debris — rocks,  peb- 
bles, gravel,  and  sand — to  a  very  large  amoimt,  into  the  head-waters  of  the  Yuba» 
vhence  it  is  carried  down,  by  the  ordinary  current  and  by  floods,  into  the  lower  por- 
tions of  that  stream,  and  into  the  Feather  and  the  Sacramento.    The  debris  thus  dis- 
cbarged  has  produced  the  following  effects:  It  has  filled  u^  the  natural  channel  of  the 
Yoltt  above  the  level  of  its  banks  and  of  the  surrounding  country,  and  also  of  the 
Feather  below  the  mouth  of  the  Yuba,  to  the  depth  of  fifteen  feet  or  more.     It  has 
^vied  with  sand  and  gravel  and  destroyed  all  the  farms  of  the  riparian  owners  on  either 
side  of  the  Yuba»  over  a  spaoe  two  miles  wide  and  twelve  miles  long.     It  is  only 
(^strained  from  working  a  similar  destruction  to  a  much  larger  extent  -of  farming 
^oontry  on  both  sides  of  these  rivers,  and  from  in  like  manner  destroying  or  injuring 
the  city  of  Marysville,  by  means  of  a  system  of  levees,  erected  at  great  public  expense 
i>y  the  property  owners  of  the  county  and  inhabitants  of  the  citv,  which  levees  con- 
tuiQally  and  yearly  require  to  be  enlarged  xmd  strengthened  to  keep  pace  with  the 
iocreaee  in  the  mass  of  debris  thus  sent  down,  at  a  great  annual  cost,  defrayed  by 
mesDs  of  special  taxation.     It  has  polluted  the  naturally  clear  water  of  these  streams 
BO  as  to  render  them  wholly  unfit  to  oe  used  for  any  domestic  or  agricultural  purposes  by 
the  adjacent  proprietors.     It  has  filled  to  a  large  extent,  and  is  filling  up  the  bed  and 
ii^nxiwing  the  channels  of  these  rivers,  and  the  navigable  bays  into  which  they  flow, 
thereby  lessening  and  injuring  their  navigabilitv,  and  impeding  and  endangering  their 
navigation.    All  these  effects  have  been  constantly  increasing  during  the  past  few  years, 
aad  their  still  further  increase  is  threatened  bv  the  continuance  of  the  defendante'  said 
iiuniog  operations.     Held,  that  these  acte,  unless  authorized  by  some  law,  constitute  a 
pablic  and  private  nuisance,  destructive,  continuous,  increasing,  and  threatening  to 
eoDti&ne,  increase,  and  be  still  more  destructive. 

Specul  Injuries  to  the  Complainant. — During  all  this  time  the  complainant  was 
>Dd  be  DOW  is  owner  in  fee  of  a  block  of  buildings  in  Marysville,  in  the  business  portion 
of  the  city,  about  five  hundred  feet  from  the  levee  on  the  Yuba.  Originally  the  steam- 
boat laDcUng  for  the  city  was  on  the  Yuba,  nearly  opposite  to  this  block,  but  by  reason 
of  the  filling  up  of  that  river  ite  na\ngation  has  been  prevented,  and  the  landing  is  now 
in  the  Feather,  three  fourths  of  a  mile  distant  from  said  block.  By  a  break  in  the  levee 
of  tlw  Yuba  durinff  one  of  ite  annual  floods,  the  city  of  Marysville  was  inundated,  the 
vster  stood  seTerai  feet  deep  in  this  block,  debris  was  deposited  in  it;  ite  underpinning 
▼as  washed  out  so  that  the  roof  fell  in,  and  the  repairs  of  these  injuries  cost  between  two 
tbotuand  and  three  thousand  dollars.  The  building  is  liable  in  the  same  manner  to 
suoilar  injuries  from  every  flood  in  the  river.  The  complainant,  also,  owns  two  farms, 
one  of  nine  hundred  and  fifty-two  acres  abutting  on  the  Feather  a  few  miles  below 
Marysville,  upon  which  there  was  formerly  a  public  steamboat  landing  for  shipping  and 
living  freight  ancr  passengers,  but  which  nas  become  useless  by  tlie  filling  up  of  the 
river  in  front;  the  other  of  seven  hundred  and  twenty  acres  abutting  on  the  opposite 
^k  of  the  Feather.  Seventy-five  acres  of  one  of  these  tracte  and  fifty  acres  of  the  other 
have  been  completely  buried  and  destroyed  by  the  debris,  and  the  remaining  portions  are 
^y  protected  fi^om  destruction  by  the  levees,  which,  qn  several  occasions,  have  broken, 
and  the  lands  have  been  damaged  by  water  charged  with  debris,  and  they  are  in  danger 
^  ^i^^ovcrflowed  and  injured  in  a  similar  manner  from  a  breach  of  the  levees  at  any 
flood.  The  value  of  the  complainant's  land  has  been  depreciated  from  these  causes; 
bis  access  to  the  river  from  his  farms  for  the  purpose  of  shipping  or  receiving  freighte 
^  been  cnt  off;  he  has  been  obliged  to  pay  an  extraordinary,  onerous,  annual  tax. 
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for  the  erection  and  naintenanoe  of  the  levees  to  protect  his  property  from  the  oon- 
stantly  increasing  danger  of  loss  or  destrnction.  Iidd,  that  these  facts  constitute  spe- 
cial injuries  to  the  complfiinsnt,  which  entitle  him  to  maintain  a  suit  in  equity  to  restrain 
the  further  commission  of  the  public  nuisance  created  bv  the  defendants. 

Spit  by  a  Private  Pekkon  to  Kestbain  a  Public  Nuisance. — When  a  private  per- 
son has  sustained  special  injuries  from  a  public  nuisance,  he  thereby  gains  a  standing 
in  court  which  enables  him  to  maintain  a  suit  for  such  injury.  In  the  suit  so  brought, 
the  plaintiff  acts  on  behalf  of  all  others  who  are  or  may  be  injured,  as  a  public  prosecu- 
tor rather  than  on  his  own  account.  The  court,  in  deciding  such  suit,  has  regara  to  the 
interests  of  the  public,  as  well  as  to  those  of  the  plaintiff. 

Such  Nuisance  mot  Authorized  by  Legislation. — The  acts  of  defendants  creating 
such  a  public  and  private  nuisance  are  not  authorized  or  justified  by  the  legislation  oi 
congress  recognizing,  permitting,  and  regulating  mining  on  the  public  lands  of  the  United 
States,  or  on  lauds  granted  by  the  government  to  private  owners  (U.  S.  R.  8.,  sec.  2338, 
act  of  18G6) ;  or  by  statutes  providing  for  the  improvement  of  the  navigable  rivers  of  Cali- 
fornia, which  recognize  the  injuries  above  described  as  existing  facts  (river  and  harbor 
bills  of  1880  and  18S2);  or  by  the  legislation  of  California  regulating  mining  opera- 
tions, or  purporting  to  permit  the  condemnation  of  lands  for  the  uses  of  miners  (C.  C. 
P.,  sec.  1238,  Bubd.  5);  or  by  the  act  of  1878  (sec.  1,  subd.  8),  concerning  the  Sacra- 
mento and  San  Joaquin  rivers,  and  recognizing  the  injuries  as  above  described  from 
the  mining  debris. 

Nuisances  not  Authorized  by  Implication. — Under  the  provisions  of  the  California 
civil  code,  section  3482,  defining  nuisances,  acts  otherwise  constituting  a  nuisance  can 
not  be  justified  and  legalized  by  implication  but  only  by  the  express  authority  of  some 
statute. 

It  is  a  Condition  always  Impued  by  Law,  that  rights  granted  or  regulated  by 
statute  shall  be  exercised  by  their  possessors  with  due  regard  to  the  rights  of  other 
persons. 

Powers  of  the  United  States  over  Public  Lands  within  a  State. — Over  the  public 
lands  within  a  state  the  United  States  has  only  the  rights  o£  a  proprietor,  and  it  bas  no 
power  to  authorize  its  grantees  of  such  lands  to  invade  the  private  rights  of  other  pro^ 
prietors. 

Powers  of  Congress  over  Navigable  Streams. — Congress  has  no  power,  even  by 
express  statute,  to  authorize  "a  public  nuisance  destroying  or  materially  obstructing  the 
navigability  and  navigation  of  navigable  streams  witliin  a  state,  for  purposes  wholly 
unconnected  with  commerce  or  post- roads.  Its  power  over  such  streams  is  limited  to  the 
regulation  of  commerce  and  establishing  post-roads,  and  it  can  not  authorize  the  naviga- 
bility of  a  navigable  stream  to  bo  totally  or  partially  destroyed  for  purposes  having  no 
connection  with  or  tendency  to  benefit  the  operations  of  commerce  or  the  carrying  ot  the 
mails. 

Powers  of  the  State  to  Authorize  Such  a  Nuisance. — A  statate  of  the  state  of 
California  expressly  authorizing  the  acts  of  the  defendants,  and  the  injuries  caused  by 
them,  would  be  in  confiict'with  the  fourteenth  amendment  of  the  United  States  constitu- 
tion, and  with  similar  provisions  of  the  state  constitution.  Such  legislation  would  either 
deprive  the  complainant  and  others  of  their  property  without  due  process  of  law,  or 
would  take  or  damage  their  pro[>erty  for  allegea  public  use  without  compensation. 

Powers  of  the  State  over  Navigable  Streams. — A  state  can  not,  except  under  its 
power  of  eminent  domain,  and  upon  making  just  compensation,  interfere  with  the  navi- 
gable streams  within  its  territory',  in  anv  manner,  or  for  any  purpose,  other  than  that  of 
regulating,  preserving,  and  protecting  the  public  easement  of  navigation  therein. 

Act  Admitting  California  into  the  Union. — ^The  provision  of  the  act  admitting 
California  into  the  Union  "  upon  the  express  condition  *  *  -*  that  all  the  navigable 
rivers  within  said  state  shall  be  common  highways  and  forever  free  as  well  to  the  inhab- 
itants of  said  state  as  to  the  citizens  of  the  United  States,*'  is  valid  as  a  law  under  the 
authority  of  congress  to  regulate  commerce,  which  the  state  has  no  authority  to  violate, 
and  with  which  it  can  not  interfere. 

Prescription,  Nature  of. — The  statute  of  California  merely  fixes  the  time  in  ^irhich 
a  right  by  prescription  shall  be  acquired  at  ^ye  years;  but  it  nowhere  determines  the 
circumstances  which  constitute  prescription,  and  thus  leaves  them  to  be  determined  by 
the  settled  law  as  it  stood  prior  to  the  code. 

No  Prescription  in  Favor  of  a  Pcblic  Nuisance.— No  right  or  title  can  be  acquired 
by  prescription  to  commit,  or  continue,  a  public  nuisance. 

Same,  in  Suit  by  a  Private  Pep.son. — The  same  doctrine  applies  to  a  suit  brought 
by  a  private  person  who  has  sustained  special  injuries  from  a  public  nuisance,  as  to  a 
suit  brought  by  the  attorney  general,  or  by  some  corporate  portion  of  the  publio.     A 
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public  nnisaDce  is  not  unlawful  as  to  the  whole  public,  and  lawful  as  to  its  constituents; 
It  is  absolutely  and  wholly  unlawful. 

No  pREscciFTiVE  RiGHT  AcQCJiBED.— The  defendants  havo acquired  no  right  or  title 
by  prescriptiou  to  commit  or  continue  the  nuisance  complained  of,  whether  regarded  as 
•  public  or  a  private  nuisance;  there  has  been  no  acquiescence,  either  by  the  public  or 
by  complainant,  in  tho  acts  of  defendants  as  done  under  an  adverse  claim  of  right. 

Deliy  as  Evidence  of  AcQaiBSCBNCE. — How  far  delay  may  be  ovidenco  of  acqui- 
ncence  most  depend  upon  tho  circumstances  of  each  case.  In  the  present  case,  the  com- 
plaitiant  is  entitled  to  tho  benefit  of  the  conduct  of  the  community,  and  this  conduct 
ihow3  a  constant  opposition  on  their  part  to  the  acts  of  defendants  during  the  whole  pc- 
nod  of  their  hydraulic  mining  operations,  since  the  injury  became  material.  Acqiiics- 
ceoco  in  a  certain  amount  of  nuisance,  is  not  acquiescence  in  a  similar  nuisance  which  is 
constantly  increasing  in  magnitude,  and  in  its  destructive  effects.  For  tlio  samo  reasons, 
the  dflay  or  lapse  of  time  in  bringing  this  suit  does  not  constitute  laches. 

Advebsb  Possession. — Defendants  have  not  acquired  title  by  adverse  possession  to 
the  two  tracts  of  complainant's  lands — one  of  seventy-five  acres,  the  other  of  ilfty  acres 
—which  have  been  completely  buried  by  their  mining  debris.  These  tracts  havo  not 
been  "protected  by  a  substantial  inclosure,"  or  "usually  cultivated  or  improved,"  by 
defendants,  as  required  by  tho  c-xxlo  of  civil  procedure,  section  325,  in  all  cases  where  the 
^^ersc  possession  is  **not  founded  upon  a  written  instrument,  judgment^  or  decree," 
ind  there  has  been  no  ouster  of  the  complainant  by  defendants. 

CcsrouB  OF  Miners. — The  acts  of  defendants  are  not  authorized  by  the  "  customs  of 
Buners "  recognized  by  the  legislation  of  California  and  of  congress,  which  customs  so 
recognized  are  only  local,  not  general  customs.  A  custom  which  authorized  such  acts, 
if  it  existed,  would  be  "in  conflict  with  the  laws  and  constitution  of  the  state,"  and 
Wtrald  be  illegal  and  void. 

IsooNVENiBNCB  TO  DEFENDANTS. — In  granting  relief,  whore  the  complainant^s  rights 
*re  certain,  and  the  invasion  of  them  is  clearly  established,  a  court  of  equity  can  not 
consider  tho  inconvenience  which  will  result  to  defendants  from  tho  relief.    Nor  is  it  the 

Erovinco  of  the  court  to  speculate  upon,  or  to  consider,  or  to  suggest,  any  possible  modes 
7  which  defendants  may  avoid  the  injurious  consequences  of  their  acts,  or  to  decide 
DDon  the  conflicting  opinions  of  scientific  experts  concerning  the  feasibility  or  sufCcieucy 
of  such  suggested  moaes.  The  only  duty  of  the  court,  is,  to  grant  the  relief  to  which  the 
complainant  is  entitled  upon  the  Law  and  facts  of  the  case. 

Bnx  in  equity  for  an  injunction.     The  opinion  states  the  facts. 

George  Cadwaladery  L  ,S.  Belclier,  and  John  N.  Pomeroyy  for  the  com- 
plainant. 

Stewari  db  Merrin,  J,  K.  Byrne,  and  TT.  C,  Belcher,  for  the  defendants. 

By  the  Court,  Sawyer,  Circuit  Judge,  This  is  a  hill  in  equity  to  restrain 
ibe  defendants,  being  several  mining  companies,  engaged  in  hydmulio 
fflioiDg  on  the  western  slope  of  the  Sierra  Nevada  mouutnins,  from  dis- 
charging their  mining  debris  into  the  affluents  of  the  Yuba  river,  and 
JDto  the  river  itself,  whence  it  is  carried  down  by  the  current  into  Feather 
&tid  Sacramento  rivers,  filling  up  their  channels  and  injuring  their  nav- 
igation; and  sometimes,  by  overflowing,  and  covering  tbe  neighboring 
lands  with  debris,  injuring,  and  threatening  to  injure,  and  destroy  the 
lands  and  property  of  the  complainant,  and  of  other  property  owners, 
ataate  on,  and  adjacent  to^  the  banks  of  these  watercourses. 

In  March,  1882,  the  secretary  of  war  transmitted  to  congress  the 
official  report  of  Lieutenant  Colonel  Mendell,  of  the  ''  corps  of  engineers 
iipon  examinations  and  surveys  to  devise  a  system  of  works  to  prevent 
tie  farther  injury  to  the  navigable  waters  of  California  from  the  debris 
of  mines  arising  from  hydraulic  mining,"  which  surveys  and  report  were 
x&ade  in  pursuance  of  the  act  of  congress,  relating  to  rivers  and  harbors, 
of  Jane  14,  1880.  This  report,  made  in  January,  1882,  was  introduced 
ia  evidence,  and  it  has  been  quoted  and  recognized  by  both  sides  in  the 
CAse,  as  showing  the  injurious  results  of  hydraulic  and  other  mining,  up 
to  its  date,  and  the  remedies  attempted  and  suggested.    It  is,  also,  fully 
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confirmed  by  the  other  evidence  in  the  case,  and  by  the  condition  of  things 
as  disclosed  upon  actual  inspection  and  observation,  made  by  the  judges 
yrho  traversed  and  eicamined  tbe  country  affected  by  tbe  operations  com- 
plained of,  in  tbe  presence  and  with  the  consent  of  representatives  of 
the  respective  parties  and  their  counsel.  Many  of  the  facts  in  the  gen- 
eral statement  will,  therefore,  be  taken  in  a  condensed  form  from  that 
report. 

Hydmulic  mining,  as  used  in  this  opinion,  is  the  process  by  which  a 
bank  of  gold-bearing  earth  and  rock  is  excavated  by  a  jet  of  water,  dis* 
charged  tbrough  the  converging  nozzle  of  a  pipe,  under  great  pressure, 
the  earth  and  debris  being  carried  away  by  the  same  water,  through 
sluices,  and  disch  irged  on  lower  levels  into  the  natural  streams  and 
watercourses  below.     Where  the  gravel  or  other  material  of  the  bunk 
is  cemented,  or  where  the  bank  is  composed  of  masses  of  pipe-day,  it  is 
shattered  by  bbisting  with  powder,  f^ometimes  from  fifteen  to  twenty 
tons  of  powder  beiug  used  at  one  blast  to  break  up  a  bank.     lu  the 
early  periods  of  hydraulic  mining,  as  in  1855,  the  water  was  discharged 
through  a  rubber  or  canvas  hose,  with  nozzles  of  not  moie  than  an  inch 
in  diameter;  but  later,  upon  the  invention  of  the  "Little  Giant"  and 
the  " Monitor"  machines,  the  size  of  the  nozzle  and  the  pressure  were 
largely  increased,  till  now  the  nozzle  is  from  four  to  nine  inches  in  diam- 
eter, discbargiog  from  five  hundred  to  one  thousand  iuclies  of  water 
under  a  pressure  of  from  three  to  four  or  five  hundred  feet.     For  exam- 
ple, an  eight-inch  nozzle,  at  the  North  Bloomfield  mioe,  discharges 
one  hundred  and  eighty-five  thousand  cubic  feet  of  water  in  an  hour, 
with  a  velocity  of  one  hundred  and  fifty  feet  per  second.    The  excavating 
power  of  such  a  body  of  water,  discharged  with  such  velocity,  is  enor- 
mous; and,  unless  the  gravel  is  very  heavy  or  firmly  cemented,  it  is  much 
in  excess  of  its  transporting  power.     At  some  of  the  mines,  as  at  tbe 
North  Bloomfield,  several  of  these  Monitors  are  worked,  much  of  tbe 
time  night  and  day,  the  several  levels  upon  which  they  are  at  work 
being  brilliantly  illuminated  by  electric  lights,  the  electricity  being  g^en- 
erated  by  water  power.     A  night  scene  of  the  kind,  at  the  North  Bloom  • 
field  mine,  is  in  the  highest  degree  weird  and  startling,  and  it  can  uoi« 
fail  to  strike  strangers  with  wonder  and  admiration.     The  amount  of 
debris  discharged  into  the  rivers  by  these  operations  can  only  be  duly 
a23preciated  by  actual  observation. 

The  Yuba  river  is  a  tributary  of  Feather  river,  entering  it  at  Marys- 
ville,  thirty  miles  above  the  mouth  of  the  Feather,  where  the  latter 
joins  the  Sacramento.     It  is  the  fourth  river  in  size  in  the  Sacramento 
valley,  and  drains  about  thirteen  hundred  and  thirty  square  miles  of  the 
western  slope  of  the  Sierra  Nevada  mountains,  comprising  portions 
of  Sierra,  Nevada,  and  Yuba  counties — its  extreme  breadth  beiug  about 
thirty-six  miles,  and  its  extreme  length  about  sixty  miles,  excluding  the 
twelve  miles  of  its  lower  course  from  the  foot-hills  to  its  junction  >with 
Feather  river  at  Marysville.     The  elevation  of  the  Yuba  basin  above  tide- 
water is  from   two  hundred   feet  at   its  lower  parts  to  about  eigrbt 
thousand  feet  at  the  summit  of  the  mountains;  but  tbe  gold  deposits  of 
this  basin  only  extend  to  an  elevation  of  from  four  to  five  thousand  feet, 
in  a  bolt  from  forty  to  fifty  miles  wide.     The  upper  portion  of  the  river 
is  divided  into  five  principal  branches,  the  north,  middle,  and   south 
Yubas,  and  Deer  and  Dry  creeks.     The  first  four — ^Deer  creek  "being 
nearly  as  large  as  the  smallest  main  branch — unite  in  the  mountaius  be* 
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fore  reacbing  the  valley;  Deer  creek,  not  far  from  it;  tbe  last,  Drj 
creek,  joiuin^  tbe  main  river  in  the  valley,  shortly  after  it  leaves  the 
foot-liUls.  The  debris  complained  of  is  mostly  discharged  into  the 
middle  and  south  Yubas  and  Deer  creek,  and  their  numerous  smaller 
tributaries. 

The  auriferous  deposit  on  tbe  San  Juan  ridge,  between  tbe  south  and 

middle  Tubas,  embracing  most  of  defendants  mines — and  a  lai'ger  part 

of  the  mines  now  actually  worked  being  under  their  control — is  much  the 

largest  and  most  important  in  the  state,  and  is  favorably  situated  for 

working— the  beds  of  the  ancient  channels  in  which  it  lies  being  elevated 

several  hundred  feet  above  the  beds  of  the  Tubas  and  their  affluents, 

aod  the  anuual  floods  of  the  Tuba  may  be  relied  on  to  carry  off  a  large 

portiou  of  the  debris  resulting  from  mining.    Says  the  report  referred  to: 

"The  linear  extent  of  the  gravel  channel  and  its  branches  on   this 

lidi^  is  about  twenty-five  miles.     Deducting  liberally  for  the  portion 

already  worked,  and  for  that  too  deeply  covered  by  lava  to  be  available 

ioT  hydraulic  mining,  there  remain,  probably,  not  less  than  fourteen  miles 

of  channel,  available  for  washing,  from  which  only  a  comparatively  small 

portiou  of  the  top  gravel  has  been  removed.    Below  San  Juan,  the  gravel 

body  has  a  surface  width  of  over  one  thousand  feet,  aud  is,  say,  one 

Landred  and  forty  feet  deep.    From  Badger  Hill  to  Bloomfield,  it  is  for 

the  greater  portion  very  much  wider  and  deeper.     At  Columbia  £[ill,  its 

surface  width  varies  from  three  thousand  or  four  thousand  to  eight 

thousand  feet,  and  it  is  from  three  hundred  to  six  hundred  feet  deep. 

Tbe  gravel  at  Lake  City  is  probably  three  hundred  or  four  hundred  fget 

deep.    At  North  Bloomfield  it  is  opened  to  the  bed-rock,  showing  a  depth 

o(  more  than  three  hundred  feet.     Boughly  estimating  the  average  width 

of  tbe  remaining  gravel  range  at  four  hundred  yards,  aud,  after  allowing 

for  the  portion  worked  off,  placing  its  average  depth  at  seventy  yards,  the 

sam  is  an  average  of,  say,  fifty  million  yards  per  mile,  or  for  fourteen 

miles,  say  seven  hundred  million  yards." 

"Allowing  for  the  amount  washed  since  1876,  one  hundred  million 
yards,  there  remain  six  hundred  million  to  be  removed;''  adding  to  this 
the  estimated  amount  still  remaining  to  be  worked  at  Smartsville,  lower 
down  the  river,  and  the  amount  remaining  to  be  washed  will  appear. 
Says  Colonel  Mendell  :  "  Seven  hundred  million  of  cubic  yards  may  be 
assumed  to  represent  the  amount  of  gravel  remaining  to  be  worked  by 
hj-draulic  process,  tributary  to  the  Tuba."  Approximately,  theu,  ac- 
cording to  tbe  evidence,  over  one  hundred  million  of  cubic  yards  in 
these  mines  have  been  washed  out  by  the  hydraulic  process,  and  the 
debris  deposited  in  the  Tuba  and  its  affluents  ;  and  seven  hundred 
million  more  remain  to  be  washed  out,  and  its  debris  deposited  in  these 
watercourses  in  the  same  manner. 

The  follo'W'ing  shows  some  of  the  results  of  former  washings,  and  un- 
mistakably indicates  what  must  result  from  a  continuance  of  the  work. 
The  Tuba  with  its  branches,  and  smaller  affluents,  were  necessarily 
chamcterized  by  heavy  grades,  the  waters  falling  about  eight  thousand 
feet  in  a  distance  of  ninety  or  a  hundred  miles  from  their  extreme 
sources  to  the  Feather  river.  They  ran  through  deep,  rocky  canyons  and 
gorges,  over  a  rough  rocky  bottom,  with  frequent  rapids,  aud  water-falls 
of  greater  or  less  height,  and  there  were  many  deep  holes  excavated  by 
the  action  of  the  water  at  the  foot  of  falls,  rapids,  and  the  like.  The 
Ij^  of  all  these  streams^  from  the  very  dumps  of  the  higher  mines  to 
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the  junction  of  the  main  Yuba  with  Feather  river,  a  distance  of  Beventy- 
five  miles  or  more,  Lave  all  been  filled  up  many  feet  deep — at  some 
places  to  the  depth  of  one  hundred  and  fifty  feet— -and  all  the  streams 
have  regularly  graded  themselves,  so  that  a  railroad  track  might  be  laid 
u{)ou  their  beds  for  the  whole  distance — the  grade,  of  course,  being 
steeper  in  the  upper  parts,  but  equally  regular. 

Thus,  the  main  branches  of  the  Tuba  and  Deer  creek,  Shady  creek, 
Bloody  run,  Grizzly  canyon,  Humbug  canyon,  and  the  other  smaller  tribu- 
taries, al)  exhibit  this  result.     There  are  many  square  miles,  in  the  aggre- 
gate, in  the  btds  df  these  streams,  buried  many  feet  deep  with  debris, 
and  these  channels  are  choked  and  clogged  with  it — the  heavier  material 
being  deposited  higher  up  and  the  lighter  passing  further  down.    Most 
of  it  will  from  year  to  year  be  carried  further  down,  and  ultimately  find 
its  way  to  the  valley.     The  transporting  capacity  of  the  water,  however, 
is  unequal  to  the  task  of  carrying  off  all  the  debris  at  once,  as  it  is  dis- 
charged into  the  stream.     So,  also,  the  ordinary  floods,  from  year  to 
year,  are  unable  to  carry  off  all  the  debris  discharged  into  the  streams 
duiiug  the  year ;  and  it,  consequently,  accumulates  from  year  to  year 
along  the  upper  portions  of  the  watercourses,  within  the  mountains,  till 
an  extraordinary  flood  comes.     When  such  a  flood  occurs,  it  transports 
a  much  larger  amount  at  once,  and  precipitates  it  upon  the  valleys 
below.     Yost  amounts  are  now  accumulated  in  the  upper  courses  of  the 
Yuba  and  its  branches,  which  are  liable  to  be  precipitated  in  immense 
quantities  into  the  valleys  below,  by  any  extraordinary  flood — ^sueh  as 
that  of  1862 — that  may  hereafter  occur.    With  reference  to  the  amount 
of  these  deposits  remaining  in  the  Yuba  above  Marysville,  Colonel  Men- 
dell,  iu  his  report,  says:  **  The  estimates  by  Mr.  Manson,  reported  to  the 
state  engineer,  give  the  estimated  deposits,  in  1879,  on  the  Yuba,  above 
the  foot-hills,  as  forty-six  million  four  hundred  and  sixty-two  thousand 
one  hundred  cubic  yards,  the  great  bulk  in  eight  or  ten  miles;    and 
below,  twenty-three  million  two  hundred  and  eighty-four  thousand — a 
total  of  seventy-one  million  seven  hundred  and  forty-six  thousand  one 
hundred  cubic  yards.     In  the  light  of  later  information,  it  seems  proba- 
ble thut  this  estimate  is  altogether  too  low,  the  deposits  in  small  tribu* 
taries  not  having  been  taken  into  account,  and  the  amount  in  the  lower 
river  having  been  much   underestimated.     The  actual   amount   is    not 
capable  of  being  ascertained,  and  the  statements  are  given  merely  for  the  pur^ 
pose  of  illustration, 

"At  its  escape  from  the  mountains,  where  the  foot-hills  recede  and 
give  width  to  the  plain,  the  Yuba  spreads  out  its  load  of  sand  and  gravel 
over  a  plain  of  fifteen  thousand  to  sixteen  thousand  acres,  which  has  risen. 
until  it  now  stands  above  the  level  of  the  adjoining  country  on  either  sid^, 

"  This  plain  has  a  slope  of  about  ten  feet  to  the  mile,  varying  above 
and  below  this  limit  as  you  ascend  or  descend,  the  slope  of  the  river-bed 
being  fifteen  feet  at  the  foot-hills  and  five  feet  at  Marysville,  ten  miles 
below.  The  sizes  of  material  have  some  correspondence  to  the  grades. 
Ascending  the  stream,  one  passes  to  a  continually  increasing  averag'e 
size  of  mateiial.  While  it  is  nearly  all  sand  below,  above  it  becoiues 
nearly  all  gravel,  with,  however,  considerable  admixture  of  difiereut 
sizes  everywhere. 

•*  Tins  irruption  from  the  mountains  has  destroyed  thousands  of  aores 
of  alluvial  land.    The  state  engineer,  in  1880,  estimated  that  fiiteeti  tboa* 
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Band  two  hundred  and  twenty  acres  had  been  seriously  injured  by  these 
deposits  from  the  Yuba. 

"On  the  Yuba,  the  great  deposits  of  gravel  are  found  on  a  grade  of 
tbirtj  feet  to  twenty  feet  to  the  mile.  The  saiids  predominate  greatly  in 
slopes  of  ten  feet  and  below." 

The  portion  of  the  valley  here  referred  to  as  covered  with  sand  is  that 
priion  of  the  borders  of  the  Yuba  river  extending  across  the  Sacra- 
mento valley  from  the  foot-hiUs  to  its  junction  with  Feather  river  at 
Marysville — a  distance  of  about  twelve  miles.     Formerly,  before  hydrau* 
he  miaiog  operations  commenced,  the  Yuba  river  raB  through  this  pairt 
of  its  course  in  a  deep  channel,  with  graveUy  bottom  from  three  hun- 
dred to  four  hundred  feet  wide,  on  an  average,  wiih  steep  banks  from 
fifteen  to  twenty  feet  high,  at  low  water,  on  either  side.     From  the  top 
of  the  banks,  on  each  side,  extended  a  strip  of  bottom-lands  of  rich, 
black,  alluvial  soil,  on  an  average  a  mile  and  a  half  wide,  upon  which 
ivere  situate  some  of  the  finest  farms,  orchards,  and  vineyards  in  the 
state.    Beyond  this  first  bottom  was  a  second  bottom,  which  extended 
Gome  distance  to  the  ridge  of  higher  lands,  the  whole  constituting  a 
basin  between  the  higher  lands  on  either  side,  of  from  a  mile  and  a  half 
to  three  miles  wide.    Not  only  has  the  channel  of  the  river  through  these 
bottoms  been  filled  up  to  a  depth  of  twenty-five  feet  and  upwards,  but  this 
entire  strip  of  bottom-land  has  been  buried  with  sand  and  debris,  many 
feet  deep,  from  ridge  to  ridge  of  high  land,  and  utterly  ruined  for  farm- 
ing and  other  purposes  to  which  it  was  before  devoted,  and  it  has  conse- 
quently been  abandoned  for  such  uses. 

Dr.  Teegarden's  lands  afford  a  very  striking  example  of  individual 

injuries  inflicted  by  this  mining  debris.     Dr.  Teegarden  is  a  prominent 

citizen  of  Yuba  county,  having  for  some  years  represented  the  county  in 

the  state  senate.     He  owned  twelve  hundred  and  seventy-five  acres  on 

the  Yuba  bottoms,  some  three  or  four  miles  above  Marysville,  on  the 

north  side.      All   except  the  seventy-five  acres  now  Ijing  outside  the 

levee  have  been  buried  from  three  to  five  feet  deep  with  sand,  and 

utterly   destroyed  for    farming  purposes;    for  which  injuries  he  has 

received  no  remuneration.    He  now  lives  in  a  small  house  near  the  levee, 

on  the  outside,  which  is  liable  to  be  swept  away  should  the  levee  break 

opposite  to  him  during  an  extraordinary  flood.     Dr.  Teegarden  testifies 

that  the  main  filling  up  was  in  1879  and  1880;  but  that  there  has  been  a 

constant  addition  to  it  ever  since;  and  that,  during  the  last  year,  it  has 

filled  up  faster  than  at  any  other  time;  that  he  built  three  miles  of  levee 

to  protect  it,  but  it  proved  insufficient;  and  that  the  land  is  five  to  six 

feet  higher  with  sand  and  sediment  on  the  river,  or  inside  of  the  levee, 

than  on  tbe  outside,  where  he  lives. 

A  considerable  portion,  but  not  all,  of  the  lower  bottoms  of  the 
Tuba  was  covered  by  the  accumulated  debris  brought  down  by  the 
great  flood  of  1862;  but  it  has  been  extending  and  deepening  ever 
since.  Much,  perhaps  most  of  it,  was  more  or  less  covered  as  early 
as  1808  or  18G9.  Since  that  time  levees  have  been  built  by  the 
citizens  of  Marysville  and  Yuba  county  along  the  ridge  on  either 
side,  for  the  purpose  of  preventing  a  further  spread  of  the  devastation, 
Aod  for  tbe  protection  of  Marysville  and  the  adjacent  country.  In  ad- 
diiion  to  tbe  levees  so  erected,  as  O'Brien,  who  did  the  work,  testifies, 
the  miners  themselves  &ve  years  ago  also  built  a  levee  for  the  same 
purpose,  being;  the  levee  on  the  south  side  of  the  Yuba,  from  the  footr 
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hills  to  the  Hedges'  grade,  with  which  it  connected  at  Hedges'  station,  a 
distance  of  eight  miles,  at  a  cost  of  eighty-six  thousand  dollars,  of  which 
sum  the  defendants  in  this  suit  paid  eighty  per  cent.  This  is  the  levee 
which,  connected  with  Hedges'  grade  from  its  connection  to  the  Feather 
river,  protects  the  country  from  overflow  on  the  south.  It  broke  in 
three  places  in  Linda  township,  in  June  last,  when  the  English  dam 
gave  way,  and  the  country  for  a  considerable  distance  below,  extending 
to  the  Eliza  tract,  several  miles  distant,  was  flooded,  with  some,  though 
not  great,  damage — the  flood  from  the  resei*voir  having  soon  spent  itself. 
Not  only  has  all  Hhe  space  between  these  levees  been  filled  with  this 
debris  to  a  level  with  the  high  lands  upon  which  they  are  built,  but  for 
miles  of  the  lower  portion  of  the  river,  the  filling,  between  the  levees,  is 
several  feet  above  the  level  of  the  surrounding  country  on  the  outside. 
The  intervening  space  is  grown  up  with  young  cotton  woods  and  willows. 

The  river  has  now  no  definite  channel  within  these  bounds,  but  runs 
anywhere  over  the  space  between  the  levees,  situate  two  to  three  miles 
apart,  according  to  the  obstructions  its  waters  meet  from  time  to  time  by 
growing  trees,  or  accumulations  of  drift-wood,  or  deposits  made  by  itself, 
thereby  raising  the  bed,  where  it  actually  for  a  time  runs,  to  a  higher 
level  than  the  bed  of  such  surrounding  channel  as  it  has.     This  brond 
channel,  or  bed,  such  as  it  is,  is  several  feet  higher  than  the  lands  of  the 
surrounding  country  outside  the  levees,  which  outside  lands  have  no 
protection  from  overflow  of  the  waters  of  the  Yuba,  surcharged  with 
debris,  except  the  slender  intervening  artificial  banks,  so  erected  by  the 
people  and  the  miners  for  that  purpose.     The  lands  thus  already  buried 
and  destroyed  are  over  fifteen  thousand  acres,  or  twenty-five  square 
miles;  or,  taking  the  average  width,  a  tract  from  the  foot-hills  to  Marys- 
ville,  twelve  miles  long  along  the  river,  by  two  miles  wide.     The  filling 
in  the  river-bed  is  generally  twenty-five  feet  or  more,  and,  at  its  imme- 
diate junction  with  Feather  river  at  Marysville,  is  about  twenty  feet 
deep — some  witnesses  make  it  deeper — where  it  forms  a  bar  of  nearly 
that  depth  across  Feather  river.     The  depth  of  the  filling  is  increasing 
year  by  .vear,  and  raising  the  bed  of  the  river  within  the  levees  hi^rher 
and  higher  above  the  surrounding  country  outside  the  levees.     Tho 
depth  of  the  filling  increases  as  the  river  is  ascended,  till  at  Squaw  Flat, 
near  Park's  Bar,  below  Smartsville,  at  the  entrance  of  the  foot-Lills, 
according  to  the  testimony  of  O'Brien,  a  witness  for  defendants,  it  is  one 
hundred  and  fifty  feet  deep.    Opposite  Sucker  Flat  ravine  it  is  ninety, 
and  at  the  narrows  above  Smartsville  sixty,  feet  deep.    The  deposits  con- 
stituting the  first  fifty  feet,  at  Squaw  Flat,  have  been  there  ten  or  twelve 
years,  and  the  rest  has  accumulated  since.    At  a  point  near  this,  at  Rose's 
Bar,  where  the  channel  was  once  but  one  hundred  to  three  hundred  feet 
wide  in  the  bed  of  the  canyon,  it  has  now  been  raised  by  filling  till  it  is 
three  thousand  feet  wide.     But  at  these  points  no  valuable  lands   are 
covered. 

The  result,  as  affecting  the  navigability  of  the  waters  of  the  state,  will 
be  stated  upon  the  authority  of  Mendell's  report,  which  was  made  upon 
instrumental  Kurveys  and  actual  measurements,  and  is  amply  supported 
by  other  evidence.  The  low-water  level  of  Feather  river,  at  Marysville, 
the  head  of  navigation,  at  the  date  of  his  report,  had  been  raised  fully 
fifteen  feet — at  this  time  it  is  more — indicating  a  rise  of  the  bed*  of  the 
river  to  that  height  above  its  former  bed.  The  filling,  at  the  moutli  of 
Feather  river,  is  fully  five  feet.    Says  Mendell:  «« Taking  fifteen  feet  at 
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MarjsTille  and  five  feet  at  the  mouth,  the  difference — ten  feet — is  to  be 
added  to  the  old  fall.  This  increases  the  slope  of  the  Feather,  in  its 
xiaTi;vab]e  part,  four  inches  to  the  mile.  This  increase  has  impaired  the 
depth  of  water  and  the  practicability  of  navigation  to  a  considerable 
ezteot. 

"  Applying  to  the  naTigable  portion  of  the  Feather  the  rule  adopted 
for  the  minimum  deposit  in  the  Sacramento,  namely,  that  the  average 
filling  is  equal  to  the  elevation  of  the  plane  of  low  water,  we  will  have, 
fortho  tbirtj  miles  from  Marjsville  to  the  mouth,  an  average  depth  of 
tea  feet  over  the  bed  of  the  river.  This  estimate  is  thought  to  be  here, 
ftsiufbe  Sacramento,  considerably  below  the  fact."  Some  witnesses  say 
it  is  DOW  fifteen  feet.  Again:  "As  a  consequence  of  these  changes,  a 
biglier  flood  line  and  greater  exposure  to  overflow  now  exists  for  all 
riparian  lands  on  both  these  rivers.  This  is  an  element  (f  considerable  loss 
to  ilie  country^  but  its  description  and  discussion  do  not  come  within  the 
limits  of  this  iuvestigation.         *        ♦        ♦ 

**  Tbe  elevation  of  the  bed  of  the  river  is  not  accompanied  by  an  equal 
rise  in  the  level  of  the  banks.  The  level  of  the  beds  approaches,  more  and 
vwre,  the  level  of  the  banks.  In  the  cases  of  the  Yuba  and  Bear,  non- 
navigable  streams,  the  level  of  the  beds  has  risen  from  a  depth  a  number 
of  feet  below  the  banks  to  an  elevation  of  several  feel  above  the  banks. 

**  These  instances  may  be  taken  to  illustrate  the  ultimate  condition  of 
tbe  Sacramento  and  Feather  rivers,  under  a  continuance  of  the  influences 
to  wbich  they  are  now  subjected.  The  abandonment  of  existing  chan- 
nels is  a  consequence  to  be  apprehended."  It  is  claimed  by  plaintiff,  and  the 
testimony  on  the  point  is  conflicting,  that  there  is  danger  of  the  Sacra- 
meDto  1  aving  its  channel  at  Gray's  bend,  and  running  some  distance 
from  Sacramento  city  to  the  west.'' 

lu  tbe  Sacramento  river,  a  similar  rise  in  its  bed  has  taken  place, 
from  Kimilar  causes.  During  the  first  twenty  years  of  mining,  from  1849 
to  18GD,  the  low-water  plane  in  the  river  at  Sacramento  was  raised  two  and 
nino  tenths  feet.  During  the  next  ten  years  othijdraulic  mining,  from  1 869 
to  1879,  the  risein  thisplane  loas  doubled.  It  has  been  raised  fully  six  feet  from 
lB49/ol88i.  Says  Mendell:  ''As  a  consequence  of  the  elevation  of  the  bed, 
tbe  tidal  iLfluence  which,  in  1849,  extended  at  least  as  high  as  the  mouth 
of  the  Feather,  twenty-five  miles  above  Sacramento ,  and  was  quite  two  feet  at 
Sacramento^  is  now  no  longer  noticeable  above  Heacock  shoals,  nine  miles 
Mow  Sacramento.  The  tide,  within  the  past  thirty  years,  rose  on  these 
aboals  as  much  as  three  feet."     *    *    * 

"  Twenty- five  miles  below  Sacramento  the  river  divides  into  two  delta 
channels,  which  unite  below,  the  intermediate  distance  by  the  two  chan- 
nels being  eighteen  miles  by  Old  River  and  twelve  miles  by  Steamboat  slough. 
"  In  the  earlier  days  of  navigation,  and  until  six  or  eight  years  ago 
[before  1881],  Steamboat  slough  was  the  channel  used  by  all  boats  and 
▼easels," 

It  is  a  part  cf  the  public  history  of  the  state,  with  which  all  the  early 
settlers  are  familiar,  that  for  ^^ears  the  comparatively  deep-draught 
steamers.  Senator  and  New  Worhl,  the  former  built  to  run  from  New 
York  to  Portland,  Maine,  and  the  latter  to  run  on  the  Atlantic  ocean  out 
of  New  York,  both  of  which  either  came  round  Cape  Horn,  or  through  the 
Stiaits,  ran  regularly  through  Steamboat  slough.  This  slough  is  now 
fillet!  up,  so  as  not  to  be  navigable  for  the  light-draught  river  boats  in  use 
tt  the  present  day,  and  its  navigation  abandoned,  8teamei*s  going  by  th^ 
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longer  route  of  Old  River.  The  beds  of  the  river  have  not  only  been 
filled  and  raised  for  several  feet,  but  the  channels  have  been  largely  con- 
tracted in  width.  So,  also,  from  similar  causes,  the  shoal  water  in 
Suisun,  San  Pablo,  and  San  Francisco  bays,  and  in  the  straits  of  Car- 
quinez,  have  largely  increased,  and  the  navigable  channels  of  these 
waters  have  been  considerably  and  materially  contracted.  The  debris 
from  Bear  river  and  the  American  of  course  contribute  their  share  to  fill 
the  Sacramento,  below  the  mouth  of  the  American,  and  Steamboat  slough, 
as  do  some  of  the  southern  rivers,  to  swell  the  amount  of  deposits  in  the 
straits  of  Carquinez,  and  Suisun,  San  Pablo,  and  San  Francisco  bays,  but 
the  mines  of  the  Yuba  discharge  a  much  larger  amount  of  debris  than 
all  the  other  mines  together. 

In  speaking  of  remedial  means.  Colonel  Mendell  says:  **  The  statement 
of  the  case  presented  in  the  preceding  pages  seems  to  establish  the  neces- 
sity of  measures  of  remedy  or  alleviation,  even  in  the  event  that  no  farther 
contribution  he  made  to  mining  detritus  in  the  beds  of  streams,     *     ♦     * 

"  The  preservation  of  river-beds  and  routes  of  drainage  requires  that 
effective  restraint  be  imposed  upon  mining  detritus.  Otherwise,  these 
drainage  lines  may  be  expected  to  suffer  the  fate  which  overtook  their 
prototypes,  the  Pliocene  rivers,  which  were  obliterated  by  enormous  de- 
posits brought  down  by  their  own  currents. 

'^  It  may  be  added,  that  the  conservation  of  existing  facilities  for  navi- 
gation equally  requires  restraint  of  the  flow  of  sand  and  gravel;  and  thai 
no  important  improvement  of  the  chahnels  can  be  expected  until  this  resuU 
shall  be  secured.  Under  all  circumstances,  restraint  is  the  first  and  essen- 
tial step  to  any  projects,  whether  of  alleviation,  conservation,  or  improve- 
ment. 

"  It  has  been  shown  that  in  the  beds  of  the  American,  Bear,  and  Yuba 
there  are  now  lying  many  millions  of  cubic  yards  of  material  in  positions 
where  it  is  comparatively  harmless,  and  that  each  yard,  as  a  rule,  adds 
something  to  the  volume  of  these  deposits,  but  that,  whether  anything 
is  added  or  anything  subtracted,  which  is  sometimes  the  case,  depends 
upon  the  volume  and  power  of  the  floods.  As  a  rule,  the  mines  supply 
more  material  annually  than  the  floods  are  able  to  transport  over  the 
grades  in  the  lower  portions  of  the  rivers.  If  the  floods  were  of  suffi- 
cient duration,  the  accumulations  would  be  found  lower  down  and  in 
more  dangerous  positions.  Instead  of  lying  in  the  bed  of  the  Yuba, 
they  would  be  in  the  Feather  and  Sacramento." 

The  waters  of  the  Yuba  are  so  charged  with  debris  that  tbey  are 
wholly  unfit  for  watering  stock,  or  for  any  of  the  uses,  domestic  or  other- 
wise, to  which  water  is  usually  applied,  without  being  first  taken  out  of 
the  stream  and  allowed  to  stand  in  some  undisturbed  place  and  settle. 
As  it  comes  down  to  Marysville,  it  is  so  heavily  charged  with  sand  as  to 
render  it  unfit  even  for  surface  irrigation. 

In  pursuance  of  the  provisions  of  the  drainage  act  of  1880  (Stat.  1880, 
130),  the  state,  under  the  supervision  of  the  state  engineer  and  Colonel 
Mendell,  as  consulting  engineer,  erected  a  brush  dam  for  impounding 
debris,  about  two  miles  in  length,  across  the  Yuba  river  from  ridge  to 
ridge  of  highlands,  some  eight  miles  above  Marysville.  At  the  first  ordi- 
nary flood  iu  the  following  i-ainy  season,  a  large  section  on  the  northerly 
end  and  two  other  sections  towards  the  south  were  swept  away.  Accord- 
ing to  the  report  of  Hamilton  Smith,  its  engineer,  to  the  North  Bloom- 
field  Company,  made  in  July,  1881,  after  the  break  by  the  floods^  tbia 
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dam  was  at  its  greateBt  beight  fourteen  feet,  "  its  cost  being  in  tbe 
neighborhood  of  one  bundred  and  twenty  thousand  dollars/'  and  it 
broke  in  three  places,  as  follows:  "  Tbe  east  embankment  at  tbe  northern 
end  has  been  washed  away  nearly  down  to  tbe  original  le^el,  from  tbe 
end  of  tbe  brusb  work  to  the  shore,  a  distance  of  four  bundred  feet;  tbe 
brush  dam  has  been  cut  away  entirely  in  two  places— one  seveu  bundred 
and  sixty  feet,  and  tbe  other  two  bundred  and  thirty  feet  in  length, 
measured  on  the  crest.  In  two  places  tberei  are  small  gaps,  but  tbe 
foundation  is  undisturbed.  Out  of  a  total  le^tb  of  ten  thousand  feet 
there  has,  therefore,  been  destroyed  about  one  seyentb."  Afterwards, 
daring  tbe  dry  season,  tbe  dam  took  fire  and  a  large  portion  of  tbe  re- 
mainder was  burned.  An  impounding  dam  was  also  constructed  by  tbe 
state,  under  tbe  same  act,  on  Bear  river,  with  similar  results.  These 
dams,  with  connecting  and  auxiliary  levees  built  by  tbe  state,  are  under- 
stood to  have  cost  over  five  hundred  thousand  dollars. 

Tbe  North  Bloomfield  Mining  Company,  defendant,  has  constructed  a. 
dam  to  impound  its  debris,  fifty  feet  high,  near  the  junction  of  Humbug 
canyon  with  the  south  Yuba.  Tbe  dam,  not  having  been  carried  higher 
as  it  filled  up,  is  now  full,  and  tbe  debris  thamas  passed  over  tbe  dam 
has  filled  tbe  canyon  and  south  Yuba  below  tli&  dam  to  a  level  with  tbe 
debris  above,  so  that  now  the  debris  passes  along  down  the  canyon  over 
the  dam  without  obstruction,  as  though  no  dam  at  all  existed  at  that 
point.  A  similar  dam,  erected  across  Sucker  Flat  ravine,  at  Smartsville, 
to  impound  tbe  debris  of  tbe  mines  at  that  place,  is  in  a  similar  condition. 
Tbe  complainant  has  owned  in  fee,  for  more  than  twenty  years,  and 
be  still  owns,  an  undivided  half  of  three  parcels  of  land,  held  under  a 
patent  of  the  United  States,  issued  upon  a  grant  made  by  the  Mexican 
government  to  John  A.  Sutter,  and  known  as  tbe  New  Helvetia  grant. 
One  is  a  city  lot  situated  in  Marysville,  at  tbe  corner  of  D  and  Second 
streets,  near  tbe  business  center  of  tbe  town,  and  about  five  hundred  feet 
from  the  levee  on  tbe  Yuba,  which  lot  is  covered  by  a  brick  block  of 
storesi  called  the  Empire  Block,  erected  about  1854  or  1855,  at  a  cost  of 
somewhere  between  forty  thousand  and  sixty  thousand  dollars.  Formerly 
tbe  steamboat  landing  was  in  the  Yuba  nearly  opposite  this  block,  just 
below  tbe  ferry  on  tbe  Sacramento  road,  but  now  tbe  Yuba  is  filled  up 
and  tbe  steamboat  landing  is  in  Feather  river,  opposite  Yuba  city,  which 
is  in  Sutter  county,  three  fourths  of  a  mile  distant.  Another  is  a  tract 
of  fanning  land,  consisting  of  nine  hundred  and  fifty-two  acres,  situate 
on  tbe  east  bank  of  Feather  river,  a  few  miles  below  Marysville,  known 
as  the  Eliza  tract,  upon  which  there  was  formerly  a  public  steamboat 
landing,  used  for  receiving  and  discharging  freight  and  passengers;  but 
by  reason  of  tbe  filling  of  the  river  in  front  to  the  depth  of  twelve  to 
fifteen  feet,  it  is  now  of  little  use.  Tbe  third  is  a  tract  of  land  of  seven 
bundred  twenty  and  fifty-seven  hundredths  acres,  known  as  tbe  Hock 
Farm  tract,  on  tbe  western  bank  of  Feather  river,  not  far  from  the 
Eliza  tract,  but  on  tbe  opposite  side  of  tbe  river.  Of  tbe  Eliza  tract, 
seventy-five  acres,  and  of  Uie  Hock  Farm  tract,  fifty  acres  of  tbe  bottom- 
lands,'being  the  best  land  on  these  tracts,  were  buried  by  debris  in  1862 
and  subsequent  years,  and  they  are  still  covered,  from  time  to  time,  with 
fresh  deposits.  These  lands  have  become  covered  with  cottonwood  and 
willows,  and  they  are  now  useless  for  agricultural  purposes.  Other  por- 
tions of  these  tracts  are  still  within  the  levees  erected  and  liable  to 
overflow. 

No.  3— 2 
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About  1868,  the  people  of  Marysville  found  it  necessary  to  build  levees 
around  the  city  and  along  the  north  bank  of  Ynba  river  to  protect  it  from 
the  rapid  encroachment  of  the  debris  coming  down  the  Yuba;  and  levees 
were  built.  It  has  been  found  necessary  to  increase  these  loTees  in 
height  and  thickness  from  year  to  year,  ever  since. 

In  1875  the  levee  on  the  north  side  of  the  Yuba  broke,  some  three  or 
four  miles  above  the  city;  and  the  city  and  other  lands  were  not  only 
flooded,  but  a  large  amount  of  debris  was  deposited.     This  was  the  first 
time  Marysville  was  ever  flooded,  although  the  amount  of  water  that  fell, 
or  was  in  the  valley  at  any  one  time,  was  much  less  than  in  the  great 
flood  of  1862.     So  in  1881,  v^ith  much  less  water  than  at  the  great  flood, 
it  rose  to  a  higher  point  at  Marysville  than  ever  before.     This;iras, 
doubtless,  owing  in  great  part  to  the  filling  up  of  the  channels  and  ele- 
vation of  the  beds  of  the  rivers,  and,  probably,  in  part,  also,  to  the  gen- 
eral levee  system  adopted  for  the  protection  of  the  lands  of  the  vallevs. 
.At  the  break  of  the  levee  and  flooding  of  the  city  of  Mirysville  in  1875, 
complainant's  Empire  Block,  in  Marysville,  was  mateiially  injured.    The 
water  was  over  four  feet  deep  in  it,  and  debris  from  the  Yuba  was  deposited 
in  it  to  a  considerable  depth.     The  underpinning  of  the  center  of  the 
building  was  washed  out  and  the  roof  fell  in.     It  cost  between  tvo 
thousand  and  three  thousand  dollars  to  put  it  in  repair  again.    Not  only 
this  building,  but  many  others,  had  valuable  basements,  in  use  prior 
to  1875,  which  were  filled  at  that  time,  and  since  then  the  owneia  of 
basements  in  Marysville  have  been  compelled  to  abandon  tbeir  use.   The 
level  of  the  bed  of  the  Yuba  and  the  water  flowing  in  it  having  beeu  ele- 
vated, by  these  mining  deposits,  above  the  level  of  the  floors  of  basements 
of  the  buildings  in  Marysville,  the  water  in  the  basements  rises  and  falls 
with  the  river,  to  a  greater  or  less  extent,  from  percolation,  rendering 
them  unfit  for  use,  and  compelling  their  abandonment.     So,  also,  the 
sewerage  of  Marysville  and  of  Empire  Block  has  beeu  greatly  obetructed 
and  injured  by  the  same  means.    In  1881,  the  water  ii  stated  by  some  of 
the  witnesses  to  have  been  four  feet  higher  than  in  1875,  and  eight  feet 
higher  than  the  great  flood  of  1861-2.     The  trestle-work  of  the  D-street 
bridge  in  1876  was  ten  to  twelve  feet  above  the  ground.     Now  it  is  filled 
so  that  it  is  within  two  to  three  feet  of  the  water,  and  one  can  step 
from  the  trestle-work  to  the  bed  of  the  stream;  and  in  1881  the  flood 
went  over  the  bridge,  depositing  gravel  on  it.     In  1881  the  inhabitants 
were  called  out  in  the  night  to  increase  and  strengthen  the  north  levee, 
and  only  by  the  most  strenuous  exertions  of  those  able  to  work  in 
raising  the  levees  several  feet  in  places,  by  means  of  gunny-sacks  filled 
with  sand,  did  they  escape  a  break  and  inundation  of  water  and  sand. 

The  taxes  of  the  citizens  of  Marysville  from  year  to  year  amount  to  from 
two  to  seven  per  cent,  upon  the  assessed  value  of  their  property,  a  large  part 
of  which  is  expended  upon  their  levees,  to  widen  and  strengthen  them, 
and  to  increase  their  height,  as  the  height  of  the  debris  w'ithin  the  levees 
is  increased.  The  levee  tax  alone  in  Marysville,  and  in  Sutter  county, 
opposite,  in  some  instances  has  been  as  high  as  six  per  cent.  During  the 
present  year  a  large  amount  has  been  expended  by  the  city  on  the  levee 
on  the  north  side  of  the  Yuba.  For  some  miles  there  have  been  thrown 
out  jetties  every  few  yards,  at  an  angle  down  stream,  by  means  of  timbers 
and  poles  resting  on  supports  fastened  to  the  earth,  covered  with  willow 
brush,  and  packed  with  sacks  filled  with  sand — the  object  being  to  check 
the  flow  of  the  current,  turn  it  from  the  bank,  so  as  to  prevent  its  catting 
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ii  away,  aod  by  deadening  the  current  compel  it  to  deposit  its  debris  in 
tLe  still  water,  and  thus  aid  in  widening  and  strengthening  the  levee 
itself.  For  all  these  purposes,  and  to  protect  his  property,  complainant 
BDDually  pays  large  taxes  that  would ,  otherwise,  be  unnecessary.  This 
levee  is  the  only  barrier  which  prevents  the  waters  of  the  Yuba  within 
the  levee,  the  bed  of  which  is  higher  than  the  lands  outside,  at  flood-time 
from  flowing  over,  loaded  with  sand  to  their  full  carrying  capacity,  and 
depositing  their  debris  in  Matysville,  and  from,  at  all  times,  flowing  over 
and  depositing  their  load  of  sand  and  other  debris  upon  the  surrounding 
coantiy,  which  is  now  for  some  miles  around  below  the  level  of  the  bed 
of  wbat  channel  there  is  within  the  two  levees.  In  1881  the  south  levee 
hioke  in  Linda  township,  seven  miles  above  Marysville,  and  ran  down 
OTer  the  country  for  several  miles,  flooding  coniphunant's  Eliza  tract, 
which  was  under  water  till  June,  preventing  the  raising  of  a  crop  for 
that  year.  Any  breaking  of  the  south  levee  during  a  flood  sends  the  water 
down  to  the  Eliza  tract  and  overflows  it,  unless  the  small  private  levee 
built  hy  the  occupant,  the  tenant  of  complainant,  at  his  own  expense,  is 
aoffident  to  protect  it. 

In  June  last  (1883),  the  English  dam,  near  the  summit  of  the  mountains, 
which  forms  the  reservoir  of  one  of  the  defendants,  gave  way,  and  the 
accumulated  waters  came  down  the  Yuba  in  a  torrent,  sweeping  every- 
thing before  them,  a  distance  of  eighty-five  miles  in  about  ten  hours, 
rising  at  some  places,  in  its  canyons,  it  is  said,  to  a  height  of  ninety  feet; 
and  at  Marysville,  where  the  channel  is  broad,  two  and  a  half  feet.  At 
l^nda,  seven  miles  above  Marysville,  meeting  some  obstruction,  its  cur- 
rent was  turned  against  the  south  levee,  which  broke  at  three  points,  the 
water  rushing  through  and  down  over  a  broad  stretch  of  the  lower  plainH 
outside  to  and  upon  the  Eliza  tract  again.  The  water  having  run  out  of 
the  reservoir  in  an  hour,  the  torrent  soon  spent  itself,  and  no  consider- 
able damage  was  done  to  the  Eliza  tract,  although  considerable  damage 
resulted  to  the  intervening  lands.  In  this  case,  however,  the  small 
private  levee  constructed  by  the  tenant  of  Woodruff,  for  the  protection  of 
this  and  other  lands  held  by  him,  would  have  protected  this  tract  from 
this  brief  flood  had  there  not  been  a  culvert,  the  gate  of  which  the  pro- 
prietor refused  to  have  shut,  giving  as  a  reason  that  he  desired  to  show 
his  neighbors,  who  refused  to  contribute  to  the  expense  of  building  this 
private  levee,  that  their  lands  were  in  danger  without  it.  Had  the  rivers 
all  been  high,  and  this  torrent  continued  for  several  days,  as  sometimes 
happens  from  natural  causes,  there  is  no  knowing  what  the  result  would 
have  been.  These  torrents  sometimes  happen  in  nature  on  these  moun- 
tain watercourses,  as  for  instance,  in  1862,  when  the  Sacramento  river  rose 
between  fifty  and  sixty  feet  at  Folsom;  and  in  1881,  the  Sacramento 
river  cut  its  way  down  to  its  old  bottom.  And  they  sometimes  continue 
for  several  days:  So  in  1881,  the  Sutter  levee  broke  below  the  mouth  of 
the  Yuba  river,  at  Shanghai  bend,  one  mile  above  Woodruff's  land,  and 
the  river  overflowed  complainant's  Hock  Farm  tract,  washing  off  its  soil^ 
in  many  places  as  deep  as  it  had  been  plowed,  and  depositing  sediment 
on  it.  One  witness  says  gravel  as  large  as  hens'  eggs  passed  through 
the  break.  The  Hock  Farm  tract  was  overflowed  in  1862, 1867-8, 1871-2, 
and  1881 — the  later  overflows  being  since  the  building  of  the  levees. 
The  Hock  Farm  of  complainant  is  one  of  the  best  in  the  county,  pro- 
ducing large  crops  of  grain,  in  which  it  has  been  cultivated  for  many 
jeara.    A  mile  below  is  O'Neirs  landing,  at  which  large  amounts  of  grain 
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used  to  be  shipped.    This,  like  the  Eliza  InndiDgf,  has  been  destrojed,  or 
nearly  so,  by  the  filling  in  front  from  mining  debris. 

The  defendants  have  attempted  to  show  that  mnch  of  the  danger 
from  overflows  resnlts  from    the  acts  of    the  people  themselves,   in 
consequenee  of   the  improper  system  of  leveeing  adopteJ,   and  the 
cutting  off  by  such  means  of  some  outlets  of  water,  available  at  high 
water.     There  is,  as  might  be  expected,   some  conflict  in  the  testi- 
mony of  experts  and  others  on   these  points;  but  it  is  probable  that 
they  have  not  in  all  instances  adopted  the  wisest  plan  possible   in 
their  efforts  to  protect  life  and  property.    These  works   are  always 
erected  on  the  judgment  of  engineers,   or  other  men  presumed   to 
be   competent,   and  rarely  without  some   difference  of   opinion,   and 
it  is  scarcely  possible  that  any  plan  wholly  unobjectionable   to  all 
could  be  adopted.     However  this  may  be,   there  can  be  no  possible 
doubt  not  only  that  the  deposit  of  mining  debris  has  greatly  aug- 
mented the  injuries  heretofore  received,  but  that  it  largely  enhances 
the  danger  for  the  future,  and  that  it  is  the  great  source  and  cause  of  all 
or  most  of  the  evils  which  are  suffered  and  threatened.     The  evils  re- 
sulting from  the  occasional  overflow  of  pure  water,  or  vrx'^er  deteriorated 
only  by  natural  erosions  and  causes,  and  which  leaves  no  deleterious 
sediment  behind  to  permanently  destroy  the  land,  are  trifling,  compared 
with  those  resulting  from  the  addition  and  deposit  of  the  enormous 
amount  of  debris  arising  from  hydraulic  mining.     At  every  break  of  the 
levees  on  the  Yuba,  a  heavy  volume  of  water,  charged  to  its  full  trans- 
porting capacity  with  sand  and  other  deleterious  material,  is  poured  out 
and  deposited  on  the  lands  over  which  it  flows,  where  it  remains  on  the 
subsidence  of  the  floods,  to  work  out  its  destructive  effects.    If  there  were 
not  a  levee  on  the  river,  and  not  a  slough  cut  off,  the  mining  debris  de- 
posited in  the  navigable  and  non-navigable  waters  of  the  state,  and 
burying  the  twenty-five  square  miles  of  land  between  the  levees  of  tho 
Yuba,  would  not  only  still  be  there,  but  many  other  square  miles  of  the 
Adjacent  country  would  also  be  buried  but  for  the  resistance  interposed 
by  the  slender  barriers  erected  by  the  people,  including  the  complain- 
ant, at  great,  continuing,  and  ever-recurring  expense,  for  their  x>ro- 
tection. 

If  the  great  and  unexampled  flood  of  1862,  by  bringing  down  in  one 
mass  the  accumulations  of  debris  of  previous  years,  did  so  much — as  is 
claimed  by  the  defendants — to  fill  the  channel  of  the  Yuba  and  cover 
the  lower  portions  of  its  bottom-lands,  what  must  be  expected  should 
there  be  a  recurrence  of  such  a  flood,  bringing  down  the  vastly  larger 
accumulations  with  which  the  watercourses  of  the  mountains  are  now 
choked  and  gorged,  and  precipitating  it  in  a  mas^s  upon  the  deposits  uow 
between  the  levees,  which  are  already  several  feet  higher  than  the  sar- 
rounding  country,  and  which  levees  constitute  the  only  barrier  upon 
which  Marysville  and  the  adjacent  country  can  rely  for  protection  ? 
A  concurrence  of  conditions  which  produced  such  an  extraordinary  flood 
us  that  of  1862,  which  has  once  happened,  is  liable  to  occur  again.  That 
concurrence  of  conditions  was  high  water  in  the  Sacramento  and  all  its 
afliuents  on  the  first  of  January,  1862;  immense  deposits  of  snow  already- 
existing  in  the  mountains  along  the  whole  water-shed  of  the  Sacramento 
and  its  tributaries;  and  a  general  rain  warm  enough  to  melt  the  snow  ou 
which  it  fell  throughout  the  same  region,  continuing  through  many  days, 
with  only  short  intervals,  whereby  the  rain  that  fell  at  tiie  time,  aug^^ 
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mented  hj  the  \raier  furnished  by  the  rapidly  melting  snows,  was 
precipitated  into  the  valleys  below,  already  full.  Should  there  be  a  recur- 
rence of  such  conditions  in  the  present  condition  of  the  watercourses  of 
tbe  state,  gorged  with  debris,  no  man  can  safely  predict  the  result.  To 
tbe  most  casual  observer,  evefi  though  but  slightly  acquainted  with  the 
operations  of  the  forces  of  nature,  the  present  condition  of  things,  and 
tbe  dangers  to  the  residents  of  the  valleys,  that  may  reasonably  be  antici- 
pated in  the  future,  must  be  anything  but  assuring. 

Unless  the  acts  of  the  defendants  complained  of,  in  view  of  all  their 
necessary  consequences,  are  legal — unless  they  are  authorized  by  some 
valid  law — ^it  does  not  appear  to  us  to  admit  of  doubt  or  discussion  that 
the  results  of  those  acts  heretofore  developed,  still  existing  and  operating, 
and  certain  to  continue  and  increase  in  the  future,  as  disclosed  by  tbe 
evidence  and  indicated  by  the  preliminary  statement  of  facts,  constitute 
a  ^ievous  and  far-reaching  public  nuisance,  most  destructive  in  its  char- 
acter, or,  in  the  terse  language  of  one  of  complainant's  counsel,  a  nui- 
sauce,  **  destructive,  continuous,  increasing,  and  ihreaiening  to  continue^ 
increase,  and  be  ^Ul  more  destructive."  Nor  can  there  be  any  doubt  that 
the  complainant  has  suffered,  that  he  is  still  suffering,  and  that  by  a 
continuance  of  those  acts  he  will  continue  to  suffer  special  injuries,  pe- 
culiar to  himself,  of  a  character  to  entitle  him  to  equitable  relief.  The 
noisance  is  both  public  and'  private.  If  the  unlawful  filling  up  of  the 
ebannel  of  a  river,  above  the  level  of  its  banks  and  of  the  surrounding 
eountiy,  and  burying  with  sand  and  gravel,  and  utterly  destroying  all 
tbe  fanns  of  the  riparian  owners  on  either  side,  over  a  space  two  miles 
iride  and  twelve  miles  long,  along  its  entire  course  through  the  Sacra- 
mento valley  and  across  nearly  an  entire  country;  if  the  sand  and  gravel 
60  sent  down  is,  also,  only  restrained  from  working  similar  destruction 
to  a  large  extent  of  farming  country,  other  than  that  already  buried  and 
destroyed,  and  from,  in  like  manner,  destroying  or  injuring,  or  contrib- 
uting to  destroy  or  injure,  a  city  of  several  thousand  inhabitants,  by 
means  of  levees  erected  at  great  expense  by  the  land  and  other  property 
owners  of  the  county  and  the  inhabitants  of  the  city,  such  levees,  con- 
tinually and  yearly  requiring  to  be  enlarged  and  strengthened,  to  keep 
]^ce  with  the  augmentation  of  the  mass  of  debris  sent  down,  at  a  great 
annually  recurring  expense;  and  if  the  filling  and  narrowing,  by  similar 
means,  of  the  channels  of  the  largest  and  principal  waters  of  the  state, 
navignble  for  large  vessels  to  the  ocean,  for  a  distance  of  one  hundred 
and  fifty  miles  or  more,  to  the  injury  of  their  navigation  and  danger  of 
the  riparian  owners  of  property — do  not  constitute  a  public  nuisance  of 
an  a«|giavated  character,  then,  we  confess,  that  we  do  not  know  what  a 
public  nuisance  is.  So,  also,  if  to  unlawfully  bury  and  destroy  one  hun- 
dred and  twenty-five  acres  of  a  private  party's  best  land;  to  from  time 
to  time  cause  injury  to  his  remaining  lands  and  buildings,  necessitating 
large  expense  for  repairs,  and  to  impose  upon  him  annually  an  extraor- 
dinarily onerous  tax  for  the  purpose  of  strengthening  and  enlarging 
levees  for  the  protection  of  that  portion  of  his  property  still  left  him 
against  the  constantly  augmenting  dangers,  as  in  the  case  of  complain- 
ant— does  not  inflict  a  special  injury,  peculiar  to  that  party,  which  enti- 
tles him  to  relief,  then  it  would  be  difficult  to  say  what  kind  of  injury, 
arising  from  a  public  nuisance,  would  entitie  a  private  party  to  relief  at 
his  own  suit. 

The  acts  complained  of,  if  unlawful,  or,  in  the  language  of  the  code  of 
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California,  if  not  ''done  or  maintained  nnder  the  express  autbority  of  a 
statute/'  completely  fill  the  definition  given  by  the  code  of  a  public  nui- 
sance, and  also  one  for  Tvhich  a  private  person  injured  by  it  may  maintain 
an  action.    The  proyisions  of  the  code  applicable  are  as  follows: 

"  §  3479.  Anything  which  is  ^  *  *  an  obstruction  to  the  free  use 
of  property,  so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or 
property,  or  unlawfully  obstructs  the  free  passage  or  use,  in  the  cus- 
tomary manner,  of  any  navigable  lake,  or  river,  bay,  stream,  canal,  or 
basin,  or  any  public  park,  square,  street,  or  highway,  is  a  nuisance." 

"  §  3480.  A  public  nuisance  is  one  which  affects,  at  the  same  time,  an 
entire  community,  or  neighborhood,  or  any  considerable  number  of  per^ 
sons,  although  the  extent  of  the  annoyance  or  damage  inflicted  upon  in- 
dividuals may  be  unequal." 

*'  §  8493.  A  private  person  may  maintain  an  action  for  a  publie-nui- 
sance,  if  it  is  specially  injurious  to  himself,  but  not  otherwise." 

Are  the  acts,  then,  complained  of  lawful,  or  are  they  performed  under 
the  express  authority  of  any  valid  statute?  The  counsel  for  the  defend- 
ants, with  a  courage  and  confidence  that  challenge  admiration,  plant 
themselves  upon  the  position  that  they  are  lawful,  and  so  authorized; 
and  they  maintain  this  position  with  extraordinary  earnestness  and 
ability. 

They  are  met  upon  the  other  side  by  arguments  equally^  earnest,  elab- 
orate, and  able.  The  vast  store-house  of  authority  upon  the  subject  of 
nuisances  has  been  exhaustively  cited,  examined,  and  elucidated  in  the 
masterly  arguments  of  the  respective  counsel.  Everything  to  be  desired 
for  ascertaining  and  elucidating  the  law  applicable  to  the  facts  of  a  case 
of  such  vast  importance  to  tbe  real  litigants  has  been  done  by  counsel. 
While  we  have  examined  with  care  the  numerous  authorities  brought  to 
our  notice,  we  shall  content  ourselves  with  stating  the  results  of  our  ex- 
amination, without  commenting  at  length  upon  or  even  citing  many  of 
them. 

Defendants  allege  that  both  congress  and  the  legislature  of  California 
have  authorized  the  use  of  the  navigable  waters  of  the  Sacramento  anci 
Feather  rivers,  for  the  flow  and  deposit  of  mining  debris;  and  having  so 
authorized  their  use,  all  the  acts  of.  defendants  complained  of  are  lawful, 
and  the  results  of  those  acts,  therefore,  can  not  be  a  nuisance,  public  or 
otherwise.     It  is  not  pretended  that  either  congress  or  the  legislature  of 
California  has  anywhere  in  express  terms  provided  that  tbe  navigable  waters 
of  the  state  may  be  so  used,  but  this  authority  is  sought  to  be  inferred 
from  the  legislation  of  both  bodies,  recognizing  mining  as  a  proper  and 
lawful  employment;  and  encouraging  this  industry,  knowing  that  mining 
of  the  kind  complained  of  could  only  be  carried  on  successfully  by  dis- 
charging the  debris  into  the  streams  in  the  mining  regions,  which  must, 
from  the  necessity  of  the  case,  find  its  way  into  the  navigable  waters  of 
the  state.     As  to  congress,  it  might  be  sufficient  to  say  that  it  has  no 
authority  whatever  to  say  what  shall,  or  what  shall  not,  constitute  a 
nuisance  within  a  state,  except  so  far  as  it  affects  the  public  naTigal>le 
waters,  and  interferes  with  interstate  or  foreign  commerce,  or  obstructs 
the  carrying  of  the  mails.     Under  its  authority  to  regulate  commerce 
between  the  states  and  establish  post-roads,  congress  may,  doubtless, 
declare  and  punish  as  such,  the  obstruction  of  tbe  navigable  waters  of 
the  state,  as  a  nuisance  to  interstate  and  foreign  commerce,  but  there  its 
authority  ends.    The  necessary  results  of  the  acts  complained  of  clearly 
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constitute  a  public  and  private  nuisaBce,  both  at  common  law,  and  witbin 
the  express  language  of  the  civil  code  of  Oalifornia,  already  cited;  and 
there  is  no  limitation  upon  that  definition,  except  that  contained  in  section 
3482  of  the  same  code,  which  provides,  that  "nothing  which  is  done  or 
maintained  under  the  express  authority  of  a  statute  can  be  deemed  a  nui- 
sance." That  means,  of  course,  a  statute,  and  a  valid  statute,  of  the  state. 
The  case  in  hand  is  not  within  this  limitation,  because  there  is  no  statute 
of  the  state  expressly  authorizing  the  defendants  to  send  their  debris  down, 
to  the  destruction  or  injury  of  the  navigable  waters  of  the  state,  or  to  the 
destruction  or  injury  of  the  property  of  the  riparian  proprietors  along  the 
h'ne  of  the  watercourses  of  the  state,  navigable  or  otherwise;  and  if  there 
vere,  the  statute  authorizing  such  injuries  as  are  complained  of,  as  against 
private  parties  at  least,  would  be  unconstitutiona]  and  void. 

It  is  only  sought  to  work  out  this  authority  by  implication  and  infer- 
ence from  statutes  recognizing  mining  in  itself,  without  reference  to 
injuries  to  the  property  of  others,  as  a  legitimate  and  proper  business. 
It  is  not  the  general  practice  of  legislative  bodies  in  this  country,  where 
their  powers  are  limited,  in  legislating  upon  various  subjects  within  their 
province,  to  provide  that  in  the  exercise  of  rights  provided  for,  no  injury 
shall  be  done  to  the  property  of  others.  It  is  one  of  the  conditions 
always  implied  by  the  law,  that  one's  rights,  whether  granted  or  regu* 
hited  by  the  legislature,  shall  be  exercised  with  due  regard  to  the  rights 
of  others — so  exercised  as  not  to  injure  another;  and  certainly  no  author- 
ity to  encroach  upon  the  vested  rights  of  others  can  be  inferred  without 
being  in  express  terms  clearly  authorized;  and  this  principle  is  expressly 
recognized  in  the  statutory  liniitation  on  the  definition  of  a  nuisance, 
cited.  This  express  provision  excludes  the  idea  that  the  legislature  con- 
templated any  oth«r  limitatiflii  than  such  as  is  authorized  in  *^ express"' 
terms.  It  is  as  potent  in  the  form  expressed,  as  if  the  statute  had  said, 
in  express  terms^  that  there  should  be  no  other  limitation. 

Bat  no  intention  can  be  properly  inferred,  from  any  act  of  congress 
brought  to  our  notice,  to  permit  the  destruction  or  injury  of  the 
navigable  waters  of  the  state,  or  the  destruction  or  injury  of  the  towns 
and  cities,  or  property  of  the  Hparian  and  adjacent  owners  along  the 
watercourses  of  the  state,  navigable  or  otherwise.  As  to  non-navigable 
waters,  congress  had  nothing  to  do  with  them,  beyond  the  rights  of  the 
United  States  as  a  riparian  proprietor,  which  are  the  same  as  the  rights 
of  other  rijparian  proprietors,  except  that  it  might  itself  limit  the  rights 
of  purchasers  from  the  government  of  lands  owned  by  it,  sold  subse- 
quent to  the  passage  of  the  act  under  which  such  limited  sales  are  made. 
It  had  no  power  whatever  to  enlarge  the  rights  of  the  vendees  of  the 
United  States  as  against  rights  already  vested  in  prior  purchasers.  It 
could  in  no  way  authorize  any  encroachment  by  the  grantees  of  the 
United  States  upon,  or  injury  to,  the  property  of  other  private  parties; 
and  it  will  not  be  presumed  that  it  intended  any  such  consequences, 
where  it  has  not  manifested  its  intention  in  such  express  and  explicit 
terms  that  it  can  not  be  misunderstood. 

Upon  the  cession  of  California  by  Mexico,  the  sovereignty  and  the 
proprietorship  of  all  the  lands  within  its  borders,  in  which  no  private  in* 
terest  bad  vested,  passed  to  the  United  States.  Upon  the  admission  of 
Califomia  into  the  Union,  upon  an  equal  footing  with  the  original  states, 
the  sovereignty  for  all  internal  municipal  purposes,  and  for  all  purposes 
except  such  purposes  and  with  such  powers  as  are  expressly  conferred 
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upon  tbo  national  govemment  l)j  tbe  constitution  of  tbo  United  States, 
passed  to  the  state  of  California.  Thenceforth,  the  only  interest  of  tbe 
.  United  States  in  the  public  lands  was  that  of  a  proprietor,  like  that  of 
any  other  proprietor,  except  that  the  state,  under  the  exjiress  terms  upon 
which  it  was  admitted,  could  pass  no  laws  to  interfere  with  their  primary 
disposal,  and  they  were  not  subject  to  taxation.  In  all  other  respects  the 
United  States  stood  upon  the  same  footing  as  private  owners  of  land.  They 
could  authorize  no  invasion  of  private  property,  either  to  enable  their 
grantees  to  mine  the  lands  purchased  by  them  of  the  government,  or 
otherwise:  Biddle  Boggs  v.  Merced  Min.  Co.,  14  Cal.  375,  376;  People 
▼.  Shearer,  30  Id.  658;  Pollard's  Lessee  v.  Hagan,  3  How.  223.  The 
observations  of  Chief  Justice  Field  in  the  first  case  cited,  on  pages  375, 
376,  are  as  applicable  to  this  point  as  to  that  under  discussion  in  that 
case. 

As  owners  of  the  public  lands,  the  United  States,  like  any  other  owner, 
could  sell  them  in  large  or  small  quantities,  and  convey  a  fee-simple  title 
to  their  grantees;  or  could  lease  them,  or  reserve  them  from  sale;  or  grant 
a  limited  estate,  subject  to  easements  granted  to  others;  or  in  case  of 
mines,  might  allow  them  to  be  worked  free  of  charge,  or  upon  payment 
of  a  royalty.  They  could  do  all  this  with  their  own  lands,  held  in  the 
character  of  proprietor,  merely,  as  the  public  lands  are  held;  but  they 
could  not  grant  lands,  and  in  tne  grant,  or  by  statute  or  otherwise,  impose 
an  easement  for  the  benefit  of  their  grantees  upon  lands  already  owned  in 
lee  b}'  private  parties,  unincumbered  by  easements  or  conditions  of  any 
kind;  or  authorize  any  other  trespass  upon  or  injury  to  such  other  lands. 
They  could  only  deal  with  their  own»  as  other  land  proprietors  deal  with 
theirs. 

Being  the  owners  of  the  mineral  as  well  as  the  agricultural  lands  of  the 
state,  not  already  become  private  property  by  prior  grants,  all  tbe  legis- 
lation of  congress  upon  the  subject  has  had  reference  to  all  those  lands 
as  their  property  in  the  character  of  property,  and  to  their  sale  or  other 
disposition.  The  agricultural  lands  the  United  States  had,  theretofore, 
sold  absolutely,  conveying  a  fee-simple  title,  without  easements,  incum- 
brances, or  reservations  of  any  kind.  Had  it  been  the  policy  of  tbe 
United  States  to  sell  these  mineral  lands  in  a  similar  mode,  accoi^ding'  to 
the  usual  surveys  and  legal  subdivisions  in  the  case  of  other  public 
lauds,  I  apprehend  that  no  one  would  have  contended  that  by  author- 
izing the  sale  and  conveyance  of  such  lands  in  fee  simple,  ihe  govern- 
ment intended  to  give  to  its  grantees  authority  to  fill  up  the  navigable 
waters  of  the  state  or  its  non-navigable  water  channels,  and  when  these 
were  filled,  to  send  their  debris  over  the  neighboring  country,  to  tbe  de- 
struction of  the  farms  and  improvements  of  their  owners,  on  the  ground 
that  congress  knew,  when  it  authorized  the  sale,  that  the  grantees  of  the 
United  States  could  not  make  the  lands  so  purchased  available  for  ali 
the  uses  for  which  they  were  valuable,  and  in  many  instances  for  which 
they  are  only  valuabh^such  as  mining  for  gold — without  committing 
such  nuisances.  Yet,  when  the  United  States  convey  their  lands  in  fee 
simple,  they  invest  their  grantees  with  all  the  rights  they  are  capable  of 
conferring.  Now,  the  legislation  of  congress,  instead  of  enlarging  or 
attempting  to  enlarge  the  rights  of  the  grantees  of  the  United  States  in 
the  mineral  lands  beyond  the  rights  which  the  government  possesses, 
has  put  limitations,  restrictions,  and  incumbrances  upon  these  grants, 
in  many  instances  granting  to  one  party  one  estate,  and  to  another  a  sep* 
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aiate  estate,  in  the  same  lands,  all  the  estates  granted  to  the  Several 
grantees  of  different  interests  in.  the  same  lands,  in  the  aggregate, 
making  up  the  fee  and  no  more;  and  it  is  to  this  end,  and  to  this  end 
alone,  that  the  legislation  of  congress  has  been  directed  with  reference 
to  the  mineral  lands.  Undoubtedly,  it  was  the  pui*poBe  of  these  restric- 
tions upon  g^nts  of  the  mineral  lands  to  encourage  mining,  which  in 
itself,  Avhen  pursued  without  injury  to  others,  is  a  lawful  pursuit,  as  are 
agriculture,  manufactures,  and  commerce. 

Until  1866,  there  had  been  no  legislation  by  congress  in  regard  to 
lands  containing  the  precious  metals,  other  than  to  reserve  them  from 
sale.  In  July  of  that  year  congress  passed  the  **  act  granting  the  right 
of  way  to  ditch  and  canal  owners  over  the  public  lands,  and  for  other  puiv 
poses."  That  act  declared  that  the  mineral  lands  are  '*  to  be  and  are 
open  to  exploration  and  occupation  by  all  citizens  of  the  United  States, 
*  *  *  subject  to  such  regulations  as  may  be  prescribed  by  law,  and 
subject,  also,  to  the  local  customs,  or  rules  of  miners  in  the  several  min- 
ing districts,  bo  far  as  the  same  may  not  be  in  conflict  with  the  laws  of 
the  United  States."  It  also  provided  for  a  sale  and  patenting  to  miners 
of  quartz  lodes  in  limited  quantities,  with  a  right  to  follow  the  vein  down 
on  its  dip  to  any  depth,  although  it  should  extend  under  other  lands, 
without  the  boundaries  of  the  surface  lines  of  the  patent.  So,  also,  it 
recognized  the  equities,  as  against  the  United  States  and  other  miners,  of 
those  who  bad  acquired  water  rights  for  mining,  agricultural,  manufac- 
turing, and  other  purposes  recognized  by  the  "  local  customs  and  decis- 
ions of  courts,"  and  provided  that  they  should  be  maintained  in  these 
lights,  and  granting  a  right  of  way  over  the  public  lands;  but  it  took 
care  to  provide,  that  where  an^  party,  after  the  passage  of  the  act,  should 
"injure  or  damage  the  possession  of  any  settler  on  the  public  domain  [no 
matter  for  what  purpose  he  has  settled],  the  party  committing  such  in- 
jury or  damage  shall  be  liable  to  the  party  injured  for  such  injury  or 
damage:"  14  Stat.  251-3.  This  act  but  legalized  what  were  before 
trespasses  upon  the  public  lands,  and  made  lawful,  as  between  the  occu- 
pants and  the  United  States,  that  which  before  was  unlawful.  It  only 
provided  for  the  sale  of  quartz  mines  and  granting  water  rights  on  the 
public  lands,  although  all  kinds  of  mines  were  open  to  exploration  and 
working. 

In  this  case,  the  United  States  were  absolute  owners  of  the  lands,  and 
they  might  have  granted  an  absolute  right  of  way  for  ditches  and  canals, 
without  providing  for  compensation  for  injuries  to  occupants;  but  so 
careful  was  congress  not  to  injure  others,  even  where  it  lawfully  might, 
that  it  provided  that  a  party  constructing  a  ditch  or  canal  should  be 
liable  for  any  injury  or  damage  done  to  any  mere  possessor  of  Hie  public 
lands.  If  congress  was  so  careful  to  provide  against  authorizing  any  in- 
jury to  the  mere  possessors  of  the  public  lands>  where  it  might  lawfully 
do  otherwise,  it  can  not  be  reasonably  supposed  or  inferred  that  it  in- 
tended by  the  same  act  to  authorize,  by  inference  merely,  tbe  com- 
mission of  a  great  and  intolerable  nuisance,  and  the  perpetration  of 
aggravated  injuries  to  large  communities  holding  their  own  lands  inde- 
pendent of  the  United  States,  and  by  the  same  title,  and  under  the  same 
treaty  as  those  under  which  the  government  itself  claimed — injuries  to 
the  lands  over  which  the  United  States  had  no  municipal  or  proprieta^ 
or  legislative  authority  whatever.  But  one  section  of  the  act  of  I860, 
&0W  constituting  section  2338  of  the  revised  statutes,  is  especially  relied 
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on  as  unmistaliably  showing  an  intent  on  tbe  part  of  congress  to  author- 
ize the  filling  up  of  tbe  navigable  riyers  of  the  state.  It  reads  as  fol- 
lows: *'As  a  condition  of  sale,  in  the  absence  of  necessary  legislation  by 
congress,  tbe  local  legislature  of  any  state  or  territory  may  provide 
rules  for  workiug  mines,  involving  easements,  drainage,  and  other  neces- 
salry  means  to  their  complete  development;  and  those  conditions  shall  be 
fulltf  expressed  in  the  patent," 

We  draw  an  entirely  different  inference  from  this  provision,  from  that 
sought  to  be  deduced  by  defendants'  counsel.  To  our  minds,  it  seems 
perfectly  clear  that  this  provision  is  limited  to  a  surrender  of  this  right 
to  the  state,  so  far^  and  so  far  only,  as  the  public  lands  are  concerned. 
It  authorized  tbe  states  and  territories,  in  the  **  absence  of  specific  con- 
gressional legislation  "  on  tbe  subject,  to  make  rules  imposing  easements 
and  drainage,  and  other  rights  necessary  to  tbe  complete  development 
of  tbe  mines  upon  the  lands  of  the  United  States ;  and  subsequent 
purchasers  from  the  government  would  take  the  lands  purchased  subject 
to  these  incumbrances,  '*  as  a  condition  of  sale ;"  '*  and  those  conditions 
shall  be  fully  expressed  in  the  patent,"  "Condition  of  sale"  of  what 
lands,  and  "  fully  ez^D^essed  "  in  what  patent?  The  United  States  could 
prescribe  conditions  of  sale  for  no  lands  but  their  own,  and  could  require 
those  conditions  to  be  inserted  in  no  patent  but  their  own.  It  is  clear 
from  tbe  express  terms  of  tbe  statute  that  this  section  could  have  no 
possible  reference  to  anything  but  the  lands  of  the  United  States.  It 
deals  with  them  alone;  and  was  only  intended  to  give  rights  in  the 
public  lands  of  tbe  United  States.  As  to  other  lands,  or  property, 
either  of  the  state  or  private  parties,  or  as  to  any  private  rights  of  any 
kind,  congress,  by  no  possible  legislation,  could  add  anything  to  the 
legislative  powers  of  the  state  upon  the  points  mentioned  in  this  pro- 
vision of  the  statute  ;  and  it  was  never  guilty  of  so  absurd  an  act  as  to 
attempt  it.  Of  course,  as  counsel  very  properly  observes,  this  section 
"  must  be  construed  with  reference  to  tbe  subject-matter  to  which  it 
refers,"  but  that  subject-matter  is  the  disposition  of  the  public  lands  and 
the  mines  contained  in  them,  and  nothing  more.  It  had  no  relation  to 
regulating  commerce  on  the  navigable  waters  of  the  state.  Tbe  state, 
under  the  express  terms  of  tbe  act  of  admission,  could  not  in  any  way 
interfere  with  the  disposition  of  the  public  lands;  and  congress,  under 
its  constitutional  power  "to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting  the  terrritory  and  other  property  belonging  to  the 
United  Siates,"  was  authorized  to  impose  this  condition  on  the  state. 

Such  legislation  as  is  here  authorized,  **  in  the  absence  of  necessarr 
legislation  by  congress,"  would  be  a  direct  interference  with  tbe  propri- 
etary right  of  the  government,  and  *'  with  the  disposition  of  the  public 
lands."  Tbe  object,  therefore,  was  to  waive  this  right  of  the  United 
States,  under  tbe  circumstances,  and  in  the  particulars  provided  for,  and 
that  is  all  that  can  be  inferred  from  the  provision.  The  thing  intended 
to  be  authorized  was  expressed  in  clear  language,  and  not  left  to 
inference. 

Subsequently,  in  1870  and  1872,  congress  passed  further  acts  regulat- 
ing the  disposition  of  mining  lands,  and  extending  the  sale  to  placer 
mines,  imposing  on  lauds  sold  under  prescribed  circumstances,  and 
upon  prescribed  conditions,  easements  of  various  kinds,  such  as  tunnel 
rights,  water  rights,  rights  to  follow  lodes  on  their  dips  under  lands 
sold  to  others,  etc.    But  there  is  no  provision  more  strongly  indicatijig 
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aparpose  to  authorize  the  injuries  complained  of  than  those  in  the  act 
oi  1866,  already  disposed  of,  and  they  need  not  be  more  particularly 
considered. 

Had  all  these  lands  on  the  water-shed  of  the  Yuba,  or  all  lands  in  the 
state  containing  mines,  been  owned  under  a  Spanish  grant  by  a  private 
party,  as  was  the  Merced  grant,  confirmed  to  Fremont,  the  owner  of  the 
lands  might  have  made  precisely  such  regulations  as  to  the  sale  or  work« 
iog  of  the  mines,  and  giving  water  rights  and  other  easements  in  his 
lands  as  the  United  States  have  done  by  their  legislation;  and  with  pre- 
cisely the  same  effect.  Had  such  been  the  case,  woald  counsel  for  a 
moment  have  pretended  that  by  sach  regulations  he  intended  to  sub- 
ordinate  the  navigable  waters  of  the  state,  and  the  rights  of  all  property 
holders  on  the  waters  of  the  state  below,  to  the  uses  of  his  grantees  of 
mines?  Yet  the  inference,  that  he  did  so  intend,  would  be  just  as  legiti- 
mate as  the  inference  that  congress  so  intended  by  the  legislation  relied 
on;  and  if  he  so  intended,  he  had  just  as  much  power  to  give  effect  to 
ius  intention  as  had  congress. 

Because  in  the  river  and  harbor  bill  of  1880  there  was  a  provision  di- 
recting the  secretary  of  war  to  cause  such  examinations  and  surveys  to  be 
made  "  as  may  be  necessary  tp  devise  a  system  of  works  to  prevent  the 
farther  injury  to  the  navigable  waters  of  California  from  the  debris  from 
the  mines,  and  estimates  of  the  cost  of  such  works,  and  report  the  result 
of  such  examination,  surveys,  and  estimates  of  cost,"  etc.,  to  congress,  at 
its  next  session;  and  because,  in  pursuance  of  the  examination,  surveys, 
estimates  of  cost,  and  reports,  congr^s,  in  1882,  appropriated  two  hun- 
dred and  fifty  thousand  dollars  for  the  "  improvement  and  protection  of 
the  navigable  channels  of  the  Sacramento  and  Feather  rivers,''  it  is 
urged,  that  congress  assumed  the  responsibility  of  protecting  the  navi- 
gable rivers  of  California  from  any  injuries  to  navigation  occasioned  b^ 
mining  debris,  and  that  by  such  legislation,  and  assumption  of  responsi- 
bility, congress  had  legalized  the  use  of  the  navigable  waters  of  the  state 
for  tiie  flow  and  deposit  of  such  mining  debris.  We  do  not  think  that 
any  such  authority  to  injure,  or  destroy,  the  naTigable  waters  of  the  state 
can  be  inferred  from  these  acts.  If  congress  had  the  power  to  grant  it, 
there  is  no  affirmative  authority  given  to  use  the  navigable  waters  of  the 
state  for  the  flow  and  deposit  of  mining  debris.  This  action  of  congress 
recognizes  and  admits  the  fact,  that  great  injury  has  resulted,  and  con* 
Unnea  to  result,  from  the  use  of  the  waters  for  such  purposes;  that  the 
injury  is  of  such  a  character  as  not  only  affects  the  rights  cl  the  people 
of  California,  but  of  the  whole  United  States,  to  such  an  extent  as  to 
make  it  a  proper  subject  for  congress  to  provide  a  remedy  for  the  evil. 
There  could  possibly  be  no  belter  evidence  that  a  great  public  nuisance  has  been 
committed,  which  calls  for  redress,  and  congress  has  attempted  to  furnish 
a  remedy.  It  has  attempted  a  remedy  that  may  or  may  not  be  effective, 
or  that  may  or  may  not  be  the  best  that  might  be  adopted. 

In  the  same  act  provisions  of  a  similar  character  are  found  for  surveys, 
estimates,  plans,  reports,  etc.,  for  numerous  other  obstructions  to  navi- 
gation in  the  rivers,  harbors,  lakes,  etc.,  in  other  parts  of  the  United 
States,  where  there  is  no  mining  debris;  and  in  the  very  act  making  the 
appropriation  referred  to,  there  are  more  than  three  hundred  and  fifty 
other  items  of  appropriation  for  removing  all  sorts  of  obstructions,  and 
for  improving  navigation,  in  a  great  variety  of  particulars,  in  every  part 
of  the  United  States.    But  no  argument  can  be  drawn  from  these  pro« 
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visions  and  appropriations  that  congress  authorized  these  obstructions, 
or  assumed  the  original  responsibility  of  tlieir  being  there.  Congress 
simply  found  them  there,  recognized  the  fact  of  their  existence,  aad  tbe 
necessity  for  their  removal;  and  under  its  power  to  regulate  commerce, 
endeavored  to  remove  them,  and  thereby  improve  the  navigation.  Noth* 
ing  more  was  done  in  this  case,  and  no  other  inference  can  be  drawn 
from  its  action  in  regard  to  it  than  that  which  flows  from  precisely  simi- 
lar action  in  the  large  number  of  the  other  cases  provided  for.  They 
are  all  covered  by  tbe  same  act,  and  in  like  terms.  There  is  nothing  in 
the  act  to  distinguish  tbis  appropriation  from  the  hundreds  of  others. 
If  congress  has  the  power  by  legislative  action  to  prohibit  the  discharge  of 
debris  into  the  navigable  rivers  of  tbe  state,  and  make  it  a  crime  against 
tbe  United  States,  as  it  undoubtedly  has,  it  has  simply  not  done 
it,  and  it  has  not  taken  any  affirmative  action  to  authorize  it.  Mere 
failure  to  act — failure  to  prohibit  tbe  acts  complained  of — is  an  en- 
tirely different  tbing  from  affirmative  action  authorizing  tbem.  And 
a  failure  to  prohibit  the  nuisance  and  impose  penalties  does  not 
prevent  its  being  a  public  nuisance:  Wheeliug  Bridge  Case,  13  How. 
566,  567.  It  has  merely  endeavored  to  remedy  the  acknowledged 
evils — the  necessarily  admitted  public  nuisanc^ — by  other  means, 
which  may  turn  out  to  be  far  less  effective.  If  the  acts  under  the 
express  laws  of  tbe  state  constitute  a  nuisance,  there  is  no  need  for  con- 
gress to  declare  them  so  to  make  tbem  unlawful;  and  it  would  certainly 
require  some  affirmative  legislation  on  the  part  of  congress  to  make  that 
lawful  which  tbe  laws  of  the  state  ^eclare  to  be  unlawful,  conceding  the 
power  of  congress  to  so  enact. 

But  if  congress  had  attempt.ed  to  authorize  an  unlimited  discharge  of 
mining  debris  into  tbe  navigable  waters  of  the  state,  to  the  destruction 
of  or  great  injury  to  their  navigability,  it  had  not  the  power  to  render  it 
lawful.     In  Pollard's  Lessee  v.  Hagan,  3  How.  223,  the  supreme  court 
of  tbe  United  States  says:  "  When  Alabama  was  admitted  into  the  Union 
on  an  equal  footing  with  tbe  original  states,  sbe  succeeded  to  all  the 
rights  of  sovereignty,  jurisdiction,  and  eminent  domain  which  Georgia 
possessed  at  tbe  date  of  the  cession,  except  so  far  as  this  right  was 
diminished  by  tbe  public  lands  remaining  in  the  possession  and  under 
the  control  of  tbe  United  States  for  the  temporary  purposes  provided  for 
in  the  deed  of  cession,  and  the  legislative  acts  connected  with  it.    Kotb- 
ing  remained  to  the  United  States,  according  to  the  terms  of  the  ag^ree- 
ment,  but  tbe  public  lands.    And  if  an  express  stipulation  had  been 
inserted  in  the  agreement  granting  the  municipal  right  of  sovereig^nty 
and  eminent  domain  to  the  United  States,  such  stipulation  would  have  been 
void  and  inoperative,  because  (lie  United  Slates  have  no  constitutional  capac- 
ity to  exercise  municipal  jurisdiction,  sovereignty,  or  eminent  domain  totlhin 
the  limits  of  a  state,  or  elsewhere,  except  in  the  cases  in  which  U  is  expressly 
granted.**    Again:  ''If  it  were  true  that  the  United  States  acquired  the 
whole  of  Alabama  from  Spain,  no  such  consequences  would  result  as 
those  contended  for.     It  can  not  be  admitted  tbat  the  king  of  Spain 
could,  by  treaty  or  otherwise,  impart  to  the  United  States  any  of  its 
royal  prerogatives;  and  much  less  can  it  be  admitted  that  they  have  capacity 
to  receive  or  power  to  exercise  them.,     *      *     *     In  the  case  of  Alartia 
and  others  v.  Waddell,  16  Pet.  410,  the  present  chief  justice,  in  deliver- 
ing the  opinion  of  the  court,  said:  '  Wben  the  revolution  took  place, 
the  people  of  each  state  became  themselves  sovereign,  and  in  that  ohar- 
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acter  hold  iJie  ttbsolute  right  to  all  (heir  navigable  toaters,  and  (he  soils  under 
(hem,  for  their  ovm  common  use,  subject  only  to  the  rights  since  surrendered 
by  the  constUution,'  Then,  to  Alalntma  belong  the  navigable  waters ^  and  soils 
under  them,  in  controversy  in  this  case,  subject  to  the  rights  surrendered 
by  the  constitution  to  the  United  States;  and  no  compact  that  might  be 
made  betvoeen  her  and  the  United  States  could  diminish  or  enlarge  these 
rights." 

The  court  then  recognize  the  authority  of  the  United  States  to  exercise 
such  powers,  and  such  powers  only,  as  may  be  necessary,  under  the  na- 
tional constitution,  'Ho  regulate  commerce  with  foreign  nations,  and 
amoDg  the  several  states,  and  to  establish  post  roads."  The  court  then 
says:  "  This  right  of  eminent  domain  over  the  shores  and  the  soils  under  the 
naTigable  waters,  for  all  municipal  purposes,  belongs  exclusively  to  the 
states  within  their  respective  territorial  jurisdictions,  and  they,  and  they 
only,  have  the  constitutional  power  to  exercise  it.  To  give  the  United 
States  the  right  to  transfer  to  a  citizen  the  title  to  the  shores  and  the  soils 
under  the  navigable  waters,  would  be  placing  in  their  hands  a  weapon  which 
might  be  wielded  greatly  to  the  injuiy  of  state  sovereignty,  and  deprive  the 
states  of  the  power  to  exercise  a  numerous  and  important  class  of  police 
powers."  It  then  states  its  conclusions  upon  the  points  discussed,  as  fol- 
lows: '*  First,  the  shores  of  navigable  waters,  and  the  soils  under  them,  were 
not  granted  by  the  constitution  to  the  United  States,  but  were  reserved  to 
the  states  respectively;  secondly,  the  new  states  have  the  same  rights, 
soTereignty,  and  jurisdiction  over  this  subject  as  the  original  states; 
thirdly,  the  right  of  the  United  States  to  the  public  lands,  and  the  power 
ofctmgress  to  make  all  needful  rules  and  regulations  for  the  sale  and  dispo^ 
»itwn  thereof,  conferred  no  power  to  grant  to  the  plaintiffs  the  land  in  con-- 
iroversy  in  this  case,"  , 

This  case  has. never  been  overruled,  but  often  cited  as  authority  and 
aiSnned.  If  *'  the  United  States  have  no  constitutional  capacity  to  exer- 
cise municipal  jurisdiction,  sovereignty,  or  eminent  domain  within  the 
limits  of  a  state,"  except  so  far  as  is  "  expressly  granted;"  if  the  "  naviga- 
ble waters"  of  California,  "  and  the  soil  under  them,"  belong  to  the  state 
for  its  **  common  use,"  subject  only  to  the  right  of  congress  to  regulate 
commerce  among  the  states  thereon;  and  if  no  compact  that  might  be 
made  between  her  and  the  United  States  could  diminish  or  enlarge  these 
rights;  if  **  the  right  of  the  United  States  ^o  the  public  lands,  and  the 
power  of  congress  to  make  all  needful  rules  and  regulations  for  the  sale 
and  disposition  thereof,  conferred  no  power  to  grant "  the  soil  under  the 
navigable  waters  of  the  state — then  it  necessarily  follows  that  congress 
can  give  no  lawful  authority  to  the  miners  on  its  public  lands,  or  to  any- 
body else,  to  fill  up  the  channels  and  beds  of  such  navigable  waters,  and 
destroy  them  for  navigation,  or  for  any  other  useful  purpose.  Congress 
is  authorized  to  "re^uk^^,"  but  not  to  destroy  ''commerce  among  the 
states."  It-  may,  undoubtedly,  in  its  wisdom,  obstruct  or  perhaps 
destroy  navigation,  to  a  limited  extent,  at  particular  points,  for  the  pur- 
pose of  its  general  advantage  and  improvement  on  a  larger  general 
scale,  such,  for  example,  as  by  authorizing  the  building  of  a  railroad, 
or  poet-road,  bridge  across  a  navigable  stream;  but  it  can  not  destroy,  or 
anthorize  the  destruction,  entire  or  partial,  of  the  whole  system  of  navi- 
gable waters  of  a  state  for  purposes  wholly  foreign  to  commerce  or 
IK)st  roads,  or  to  their  regulation.  If  congress  could  so  autfiorize,  or,  as 
is  claimed^  has  so  authorized,  the  acts  complained  of  as  to  make  them 
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lawful^  then  it  can  authorize,  and  it  has  authorized,  the  filling  up  and 
utter  destruction  of  all  the  navigable  rivers,  streams,  and  bays  of  the 
state,  for  there  is  no  limit  fixed  to  the  amount  of  debris  that  may  be 
sent  down;  and  upon  the  hypothesis  claimed,  if  such  waters  are  not 
filled  up  and  destroyed,  it  is  for  want  of  physical  capacity  to  do  it,  and 
not  because  it  is  unlawful. 

But  the  injury  to  navigation  is  not  the  only  element  of  a  public  nui- 
sance in  the  case.  The  injuries  already  accomplished,  and  those  still 
accruing,  as  well  as  those  threatened  to  the  cities  and  riparian  proprie- 
tors of  a  large  extent  of  country,  if  unlawful,  constitute  a  public  nuisance 
of  themselves,  irrespective  of  the  injuries  to  navigation;  and  there  can  be 
no  possible  ground  for  maintainiog  that  congress  has  authority  to  legalize 
such  injuries,  and  take  away  their  character  of  a  public  nuisance.  There 
is,  then,  no  plausible  ground  for  holding  that  congress  has  ever  attempted 
to  make  the  acts  complained  of  lawful;  or  if  it  had,  that  there  is  any 

Eower  vested  in  congress  to  effect  that  purpose.     Those  acts,  therefore, 
ave  not  been  legalized  by  reason  of  any  congressional  action. 

But  if  wrong  with  respect  to  the  effect  of  the  action  of  congress, 
defendants  earnestly  urge  that  their  acts  are  authorized  by  the  legislation 
of  the  state  of  California,  and  are,  therefore,  lawful;  and  it  will  be  neces- 
sary to  consider  this  point.  We  have  before  given  the  statutory  defini- 
tion of  a  tiuisance,  and  expressed  the  opinion  that  it  is  not  open  to 
doubt  or  discussion  that  the  flowing  of  the  mining  debris  in  question 
down  the  Yuba  into  the  Feather  and  other  waters,  and  its  deposit  in  the 
manner  before  stated,  causes  both  an  obstruction  to  "the  free  passage 
or  use  in  the  customary  manner,"  of  the  rivers,  bays,  and  navigable  streams 
of  the  state,  and  also  "  an  obstruction  to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment  of  both  life  and  property." 

It  is  not  claimed  that  any  statute  of  the  state,  in  express  terms, 
authorizes  miners  to  fill  up  the  channels  of  the  waters  of  the  state  with 
debris  to  such  an  extent  as  to  injure  navigation,  or  to  bury  and  destroy 
the  lands  of  riparian  proprietors.  This  right  is  only  inferred  from  legis- 
lation recognizing  and  encouraging  mining  as  in  itself  a  lawful  pursuit. 
As  we  have  seen,  to  take  away  the  character  of  nuisance  from  the  acts 
complained  of,  they  must  have  been  done  under  the  express  authority  of 
a  statute:  Civ.  Code,  sec.  3482;  and  it  must  be  a  valid  statute.  No 
authority  to  commit  the  nuisances  complained  of  can  be  inferred  from 
any  statute  of  the  state  brought  to  our  notice.  The  section  of  the 
statute  which  seems  to  be  most  relied  on  is  subdivision  5,  section  1238, 
of  the  code  of  civil  procedure,  which  provides  that,  ''subject  to  the 
provisions  of  this  title,  the  right  of  eminent  domain  may  be  exercised 
in  behalf  of  the  following  public  uses:    *    *    *  i 

**  5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dumping  places  for 
working  mines;  also  outlets,  natural  or  otherwise,  for  the  flow,  de2>osit,  or 
conduct  of  tailings  or  refuse  matter  from  mines;  also  an  occupancy  in 
common  by  the  owners  or  possessors  of  different  mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from  their  several 
mines."  This  is  stated  by  counsel  to  have  been  passed  in  compliauce 
with  the  provision  in  the  act  of  congress  of  1866,  now  section  2338  of  the 
revised  statutes  of  the  United  States,  already  considered,  autfaoriziiig  the 
states  and  territories,  *'  in  absence  ojf  specific  legislation  by  congress,"  to 
provide  for  certain  easements  on  the  public  lands,  and  it  was  doubtless 
suggested  by  that  act. 
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The  state  supreme  court,  id  one  case,  held  that  mining  is  not  a  public 
ti86,in  fuYor  of  wbich  ibis  rigbt  of  eminent  domain  can  be,  constitution- 
ally, exercised  in  the  case  of  a  private  party.     An  elaborate  argument 
lias  been  made  in  favor  of  the  constitutionality  of  the  act,  but  vre  do 
not  fiud  it  necessary-  to  decide  it;  for  the  statute,  whether  constitutional 
or  otherwise,  does  not  authorize  the  use  of  the  navigable  waters  of  the 
state  to  the  injury  of  navigation,  or  the  discharge  by  miners  of  their 
debris  upon  the  lands  of  riparian  proprietors,  without  condemnation 
and  payment,  in  tbe  mode  pointed  out  by   the  statute.      Instead  of 
iofereotially  authorizing  the  injuries  complained  of,  the  inference  is 
directly  the  other  way — that  there  is  no  authority  to  do  an  act  which 
voultl  work  an  injury  to  a  public  or  private  right,  or,  in  other  words, 
constitute  a  public  or  private  nuisance,  without  first  acquiring  the  right 
to  use  tbe  property  to  be  appropriated  or  injured,  by  purchase  or  con- 
demnation of  and  payment  for  the  property  or  right  appropriated.     It 
recognizea  the  constitutional  right  of   every  man  to  the   uudisturbed 
enjoyment  of  his  property  and  all  his  legal  rights,  without  let  or  bin- 
derance,  until  his  right  has  in  some   lawful  mode  been  extinguished. 
Besides,  it  is  by  no  means  certain  that  the  statute  itself  would  authorize 
tlie  condemnation  of  the  property  in  gross  of  large  communities  like 
those  affected  by  the  nuisance  complained  of,  and  especially  the  public 
nght  of  navigation  common  to  the  people  of  all  the  states.     The  other 
pronsion  of  the  statute  most  confidently  relied  on,  to  show  that  the 
iiijuries  complained  of  are  lawful,  is  subdivision  8,  in  seclion  1  of  the 
act  of  1878,  "to  provide  a  system  of  irrigation,  promote  rapid  drainage, 
and  improve  the  navigation  of  the  Sacramento  and  San  Joaquin  rivers," 
which  reads  as  follows  :  "The  state  engineer  shall  also  inquire  into  the 
relation  which  hydraulic  mining  bears  to  the  navigation  of  the  rivers, 
and  to  their  carrying  capacity ;  to  inquire  into  the  question  of  the  flow 
of  debris  from  the  mines  into  the  watercourses  of  the  state ;  to  ascer- 
tain tbe  amount  and  value  of  agricultural   lands  and  improvements 
which  have  been  covered  vp,  or  injured,  by  the  overflow,  or  deposit  of 
debris  coming  from  the  hydraulic  and  other  mines  in  the  Sacramento 
valley;  aod  to  devise  a  plan  whereby  the  injuries  caused  (hereby  can  be 
averted,  without  interfering  with  the  working  of  such  mines." 

This,  like  the  action  of  congress  before  considered,  does  not  purport 
to  authorize  the  acts  complained  of,  or  recognize  in  any  way  their  legal- 
ity. It  recognizes  the  results  of  the  action  of  defendants,  and  others  en- 
g^ged  in  the  same  business,  as  constituting  ivjuries,  so  serious  in  their 
character  as  to  require  the  state  to  afford  some  remedy  in  addition  to  the 
ci^il  remedies  afforded  by  the  law;  and  it  sought  to  devise  a  plan  whereby 
these  injuries  might  '*  be  averted  without  iuterfering  with  working  the 
mines."  It  nowhere  said,  that  these  acts  were  lawful,  but  it  expressly 
calls  them  by  the  proper  legal  name,  '* injuries"  which,  ex  vi  termini, 
imports  that  they  are  unlawful,  or  otherwise  they  would  only  be  dam- 
num absque  injmia.  An  injury  is  "a  wrong  or  tort:"  Bouv.  L.  Die. 
It  nowhere  provides  or  intimates  that  any  plan  devised  should  takeaway, 
or  be  a  substitute  for,  the  civil  remedies  already  provided  by  the  code  in 
section  3491,  as  follows:  ''The  remedies  against  a  public  nuisance  are: 
1.  Indictment  or  information.     2.  A  civil  action.     3.  Abatement." 

Section  3403:  "A  private  person  may  maintain  an  action  for  a  public 
Doisance,  if  it  is  specially  injurious  to  himself,  but  not  otherwise."  To 
tepeal  or  limit  the  express  provisions  of  the  code  deflning  nuisances. 
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and  providing  remedies  for  tbera,  requires  something  more  than  an  effort; 
to  '*  avert"  the  injuries  My  addilional  means.  There  must  be  ''express 
authority  of  a  statute/'  and  a  valid  one,  to  take  away  the  character  of  a 
nuisance  from  the  acts  which  would  otherwise  necessarily  be  a  nuisance 
in  fact  and  in  law.  We  find  no  such  express  authority,  ahd  none  can 
reasonably  be  inferred  or  implied  from  any  statute  of  the  state,  or  from 
all  the  statutes  brought  to  our  notice  taken  together.  The  effort  of  ^  the 
legislature  in  these  statutes  was  to  '*  avert,"  not  to  render  lawful,  these 
nuisances — to  prevent  the  acts  in  question  from  producing  a  nuisance. 
Tbese  statutes  concerning  nuisances,  under  the  constitution,  can  not 
thus  be  repealed  by  implication  by  other  laws  having  no  reference  to  the 
subject.  Every  law  passed  under  the  limitations  imposed  on  the  legisla- 
ture by  the  state  constitution. must  relate  to  a  single  subject,  which  must 
be  expressed  in  its  title. 

Undoubtedly,  mining  is  an  important  industry  in  the  state  of  Cali- 
fornia, and  the  state  may,  very  properly,   take  any  lawful  measures 
within  its  power  to  encourage  it,  to  the  full  extent,  that  it  can  be  car- 
ried on  without  injury  to  or  the  destruction  of  other  industries  or  other 
rights,  also  important.     It  became  patent  to  the  most  casual  observer, 
that  some  plan  must  be  devised  by  which  hydraulic  mining  could  be 
carried  on  without  injury  to  the  agricultural  regions  in  the  valleys,  and 
without  obstructing  or  destroying  the  use  of  the  navigable  waters  of  the 
state,  or,  in  other  words,  without  creating  a  grievous  nuisance  in  the 
valleys  below,  or  else  that  such  mining  must  be  stopped.     There  was  no 
other  alternative.      It  was  therefore  important  to  the  interests  of  the 
state,  if  possible,  to  adopt  the  first  alternative,  and  the  legislation 
referred  to  was  simply  designed  to  authorize  the  devising  and  carrying 
out  of   some  plan  by  means  of   which  the  business  of  mining  could 
be  successfully  pursued  without  creating  or  further  continuing  these 
nuisances.      Its  manifest  purpose  was  to  ''avert"  or  obviate,  7iot  lo 
authorize^  the  nuisance — to  devise  and  carry  out  a  plan  by  which  no  nui- 
sance would  be  created,  so  that  all  branches  of  industry  might  be  bar- 
moniously  canied  on  together  without  injury  to  each  other.     This  was  a 
perfectly  natural  and  legitimate  object,  and  not  at  all  inconsistent  or 
incompatible  with  the  idea  that  if,  notwithstanding  these  efforts,  mining 
should  still  continue  to  be  carried  on  in  such  a  way  as  to  create  or  con- 
tinue a  nuisance,  the  statutes  relating  to  nuisances  and  the  remedies 
provided  should  still  be  applicable.     This '  legislation  is  entirely  con- 
sistent with  the  continuance  of  the  laws  and  remedies  relating   to 
nuisances;  and  those  laws  can  not  be  regarded  as  repealed,  superseded, 
modified,  or  limited  by  it. 

Numerous  cases  have  been  cited  from  the  English  chanceiy  reports, 
largely  in  relation  to  the  sewage  of  large  cities,  towns,  or  other  organ- 
izations having  the  matter  in  charge,  where  these  bodies  have  been  au- 
thorized by  acts  of  parliament  to  construct  sewers  and  discharge  tbeir 
sewage  into  the  streams,  which  when  constructed  created  nuisances  to 
lands  below;  and  in  all  such  cases  it  has  been  held  that  they  took  noth- 
ing by  implication,  but  must  be  limited  to  the  acts  clearly  authorized; 
and  that  if  they  could  not  accomplish  the  desired  object  by  the  acts  ex- 
23ressly  authorized  without  creating  a  nuisance,  they  would  be  restrained. 
Although  parliament,  being  omnipotent  in  its  legislative  capacity,  could 
authorize  nuisances,  or  the  taking  of  or  injury  to  piivate  property  with- 
out compensation,  it  was  always  cautious  not  to  do  so,  and  the  courts 
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were  still  more  carefal  not  to  imply  or  infer  authority  to  create  nuisances 
not  clearly  given  in  terms  by  tne  act.  The  foUowiog  are  some  of  the 
cases  referred  to:  Attorney  General  v.  Colney  Hatch  Lunatic  Asylum,  4 
L.K,  Oh.  App.  Cas.,  153;  Clowes  v.  Staffordshire  Potteries  Water  Works 
Co.,  8  Id.  125;  Attorney  General  ▼.  Birmingham,  4  Kay  &  J.  528;  Attor- 
ney General  v.  Leeds  Corporation,  5  Id.  583. 

fiat  if  we  are  mistaken  as  to  the  purpose  and  effect  of  the  state  legis- 
lation, considered  and  relied  on  by  defendants,  the  state  had  no  consti- 
tutional power  to  authorize  the  acts  complained  of,  and  any  statute 
designed  to  effect  that  object  is  void. 

The  old  constitution  of  California  provided,  that  "no  person  shall 
♦  »  *  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  shall  private  property  be  taken  for  public  use  without  just 
compensation:"  Art.  1,  sec.  8.  And  the  fourteenth  amendment  to  the 
constitution  of  the  United  States  puts  a  similar  limitation  upon  the 
powers  of  the  states.  Sections  13  and  14  of  article  1  of  the  new  consti- 
tationof  California,  1879,  continues  these  jjrovisions — the  latter  inhibition 
being  in  the  following  language:  "  Private  property  shall  not  be  taken  or 
damaged  for  public  use  vnthout  jvud  compensation  having  been  first  made  to 
'  or  paid  into  court /or  the  owner,"  eio.  And  article  12,  section  8,  provides, 
that  '*  the  exercise  of  the  police  powers  of  the  state  shall  never  be  so 
abridged  or  construed  as  to  permit  corporations  to  conduct  (heir  business  in 
^ck  a  manner  as  to  infringe  the  rights  of  individuals  or  the  general  welU 
being  of  the  state." 

The  defendants  allege  in  their  answers  that  they  have  taken  and  hel  I 
adverse  possession,  for  the  purpose  of  discharging  and  depositing  their 
debris,  in  common  with  all  the  other  miners  upon  the  rivers  above,  of  one 
liandred  and  twenty-five  acres  of  complainant's  land,  until  they  have 
acquired  a  title  by  adverse  possession;  and  the  evidence  shows  that 
twenty-five  square  miles  or  more  of  other  private  lands  are  in  the  same 
condition,  and  that,  but  for  the  levees  built  by  the  citizens  of  the  city  of 
Mazysville,  and  the  citizens  of  Yuba  and  Sutter  counties,  and  the  one 
built  by  the  miners  themselves,  the  whole  surrounding  country,  for  an 
indefinite  distance,  would  necessarily  have  been,  and  that  by  future 
floods,  breakage  in  the  levees,  and  additional  accumulation  of  these  de- 
posits they  are  hereafter  liable  to  be,  placed,  to  a  greater  or  less  extent, 
in  a  similar  condition,  tt  is  not  pretended  that  there  has  been  any  com- 
pensation paid,  or  that  the  owners  of  these  lands  have  been  deprived  of 
them  or  of  their  use,  or  that  they  have  been  thus  appropriated  by  the 
defendants  for  their  own  use  by  virtue  of  any  legal  proceedings  of  any 
kind,  or  by  virtue  of  ajiy  authority  other  than  their  own  will  and  pleas- 
ure, and  the  license  claimed  to  have  been  impliedly  given  them  by  the 
legislation  of  congress,  and  of  the  state  legislature,  already  considered. 
Now,  is  not  this  a  depriving  the  owners  of  their  lands — their  property — 
or  at  least  damaging  their  property,  both  without  due  process  of  law 
and  without  compensation  ?  If  so,  then  the  legislation  of  the  state  of 
C^ifomia,  if  any  there  be,  intended  and  purported  to  make  the  acts 
complained  of  vaJid,  are  absolutely  void,  as  being  in  direct  contravention 
of  both  the  constitutions  of  the  United  States  and  the  state  of  California; 
tnd  they  can  not  make  the  acts  of  defendants  lawful,  or  in  any  way  affect 
the  rights  of  the  complainant. 

That  such  acts  of  appropriation  violate  these  provisions,  is  settled  by 
the  supreme  court  of  tiie  United  States  in  Pumpelly  v.  Green  Bay  Com- 
Ho.3— 3 
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pany,  13  Wall.  181.    This  case  arose  out  of  the  flooding  of  complainant's 
land,  by  means  of  a  dam  constructed  for  the  purpose  of  improving  the 
navigation  of  Fox  river — manifestly  a  lawful  public  use,  clearly  within 
the  power  as  well  as  the  duty  of  the  state,  if  performed  in  a  lawful  man- 
ner— under  the  authority  of  a  statute  of  Wisconsin,  the  constitution  of 
which  state  contained  a  provision  similar  to  that  of  one  of  the  provisions 
now  under  consideration.     After  a  full  discussion  of  the  question,  and 
examination  of  authorities  relied  on  to  sustain  the  validity  of  the  actyllr. 
Justice  Miller,  speaking  for  the  court,  says:  ''But  we  are  of  opinion 
that  the  decisions  referred  to  have  gone  to  the  uttermost  limit  of  sound 
judicial  construction  in  favor  of  this  principle,  and,  in  some  cases,  be- 
yond it,  and  that  it  remains  true,  that,  where  real  estate  is  actually  in- 
vaded by  superinduced  additions  of  water  ^  earthy  sand^or  other  material, 
or  by  having  any  artificial  structure  placed  on  it,  so  as  to  effectaally  denlroy 
or  impair  its  usefulness,  it  is  a  taking,  within  the  meaning  of  the  constitu- 
tion, and  that  this  proposition  is  not  in  conflict  with  the  weight  of  judi- 
cial authority  in  this  country,  and  certainly  not  with  sound  principle." 
See  also  Cooley  on  Torts,  569,  and  cases  cited.     And  again,  on  page  182: 
*'  We  do  not  think  it  necessary  to  consume  time  in  proving^  that  when 
the  United  States  sells  land  by  treaty,  or  otherwise,  and  parts  with  tliefec  by 
patent  without  reservations,  it  retains  no  right  to  take  that  land  fur  public  use 
without  just  compensation,  nor  does  il  confer  such  a  right  on  the  stale  within 
which  it  lies;  and  that  the  absolute  ownership  and  right  of  private  property  in 
such  land  is  not  varied  by  the  fact  that  it  borders  on  a  navigable  stream." 
Such  use,  therefore,  as  defendants  make,  or  claim  to  make,  of  com- 
plainant's land,  is  a  taking,  a  fortiori,  a  damaging  of  the  property  of  com- 
plainant within  the  meaning  of  the  several  constitutional  provisions,  state 
and  national,  cited.     The  case  of  Eaton  v.  B.  C.  &  M.  B.  H.,  51 N.  H.  510, 
is  also  a  very  strong  case  to  the  same  effect,  in  which  the  court  reviews 
the  authorities,  and  discusses  the  question  with  remarkable  ability. 

Conceding,  then,  that  such  use  of  these  lands  for  deposit  of  mining  debris 
is  a  public  use,  still  the  legislature,  under  this  constitutional  provision, 
could  not  make  it  lawful  without  taking  them  upon  due  process  of  law,  and 
upon  full  compensation  first  paid.  If  the  use  is  private,  merely,  as  com- 
plainant confidently  insists,  not  without  reason,  and  with  authority  to 
support  the  position,  then  they  could  not  be  taken  at  all  without  the 
consent  of  the  owner;  for  there  is  no  authority  in  the  constitution  or 
laws  of  the  country  to  compel  one  man,  unwillingly,  to  surrender  his 
property  for  the  use  of  another,  either  with  or  without  compensation. 

So  also  these  defendants,  or  the  principal  ones,  are  corporations, 
and  the  business  of  these  corporations  is  mining,  and  nothing  more. 
They  would,  therefore,  seem  to  fall  within  the  inhibition  of  the  pro- 
vision; that  the  ''police  powers  of  the  state  shall  never  be  so  abridged, 
or  construed,  as  to  permit  corporations  to  conduct  their  business  in  such 
maimer  as  to  infringe  the  rights  of  individuals  or  the  general  wtsll-being 
of  the  state."    Do  not  these  defendant  corporations  so  conduct  their 
business  of  mining  as  to  infringe  the  rights  of  the  complainant,  and  a 
great  many  other  individuals,  and  even  the  well-being  of  the  state  ? 
And  if  their  acts,  in  such  conduct  of  their  business,  are  attempted  to  be 
authorized  by  the  legislation  of  the  state,  are  not  the  ''  police  powers  of 
the  state  so  abridged,  or  construed,"  by  such  legislation  as  to  permit  the 
inhibited  acts?    If  so,  it  must  be  void  on  this  ground  also.     It  may  bo 
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that  this  proyision  was  aimed  at  iDfringements  of  rights  of  this  yery 
kind.    If  not,  to  what  injaries  can  it  be  more  appropriately  applied? 

Agaio:  so  far  as  any  legislation  is  concerned  that  would  attempt  to 
authorize  the  filling  up  of  the  navigable  rivers  and  bays  of  the  state,  to 
the- destruction  or  material  injury  of  their  navigation,  it  must  be  void 
for  want  of  power  on  other  grounds.  We  have  seen  that  the  title  to  the 
soil  under  the  navigable  waters  of  the  state,  immediately  connected  with 
the  ocean,  and  within  the  ebb  and  flow  of  the  tides,  is  in  the  state: 
Pollard's  Lessee  v.  Hagan,  supra.  In  the  case  of  fresh-water  rivers^ 
however,  above  the  ebb  and  flow  of  the  tides,  not  in  a  proprietary  sense. 
In  such  waters  the  proprietary  right  to  the  soil  under  the  water  is,  ordi- 
narily, in  private  parties:  Jones  v.  Soulard,  24  How.  65;  Smith  v.  City  of 
Bochester,  92  N.  Y.  463;  Chenango  Bridge  Co.  v.  Page  et  al.,  83  N.  Y. 
185;  but  whether  in  the  state  in  a  proprietary  sense  or  not,  the  title  is, 
neTertheless,  in  the  state,  in  a  governmental  sense,  as  a  part  of  ita 
sovereign  domain — a  part  of  its  municipal  sovereignty — held  in  trust  for 
ftU,  to  protect,  preserve,  and  improve  for  the  purposes  of  navigation  and 
the  benefits  of  commerce,  and  not  otherwise. 

There  are  two  senses  in  which  the  rights  of  the  state  are  to  be  consid- 
ered, one  proprietary,  and  the  other  governmental:  proprietary,  as  where 
the  state  owns  nn  absolute  fee  in  the  land  in  the  same  manner  and  sense, 
with  the  same  rights  and  powers,  as  an  individual  owns  his  land;  and  gov- 
ernmental, as  where  the  title  is  held  in  trust  for  the  use  of  the  public,  such 
as  highways,  navigable  streams,  etc.     The  former  is  alienable,  the  latter 
tnalienable.     If  the  state  can  be  considered  us  holding  a  proprietary  in- 
terest in  the  soil,  under  navigable  fresh-water  rivers,  still,  the  alienation 
of  such  proprietfiry  interest  would,  necessarily,  be  subject  to  the  inalien- 
able sovereign  right  of  the  state  to  control  it  for  the  proper  public  uses 
and  trusts  for  which  it  is  held  in  the  interest  of  commerce,  and  of  all  the 
people;  Smith  v.  City  of  Rochester,  92  N.  Y.  477,  478.     Says  the  court, 
by  the  chief  justice,  in  that  case,  citing  as  authority  Martin  v.  Waddell, 
16  Pet.  367:   "While  a  sovereign  may  convey  its  proprietary  rights, 
it  can  not  alienate  its  control  over  navigable  waters  without  abdicating  its 
sovereignty:  '*  Id.  484.     Again,  quoting  Judge  Earl  in  Chenango  Bridge 
Co.  V.  Page,  83  N.  Y.  178,  the  court  says:  **  The  legislature,  except  .under 
the  power  of  eminent  domain  upon  making  compensation,  can  interfere 
wilh  such  streams  only  for  the  purpose  of  regulating^  preserving^  and  pro- 
it'clmg  the  public  easement.     Further  than  this,  it  has  no  more  power  over 
fnsh'waler  slreams  than  over  private  property:"  Id.  485.    If  the  legislature 
can  not  interfere  with  such  streams  for  purposes  other  than  those  men- 
tioned, it  certainly  can  not  authorize  them  to  be  filled  up  with  debris  from 
dines,  or  otherwise,  to  the  destruction  of  the  public  easement — the  right 
of  narigation.    The  tftle  in  such  coses,  especially  to  navigable  waters 
extending  to  the  ocean,  is  held,  not  merely  for  the  benefit  of  citizens  of 
the  state,  but  also  for  the  uses  of  interstate  and  even  foreign  commerce; 
&ad  the  benefit  of  the  people  of  all  the  states  interested  in  commerce 
AiDODg  the  several  states,  and  with  foreign  nations.     Such  is  the  doctrine 
established  by  the  authorities. 

The  admission  of  California  into  the  Union  was  "  upon  the  express 
condition"  provided  in  the  act  for  admission,  that  ''  all  the  navigable 
waters  within  the  said  state  shall  be  common  highways,  and  forever  frea 
&s  well  to  the  inhabitants  of  said  state  as  to  the  citizens  of  (he  United 
8(ales^  without  any  tax,  impost,  or  duty  therefor:"  9  Stat.  452,  453.    lu 
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the  Wheeling  Bridge  case,  commenting  upon  a  similar  provision  in  the 
compact  between  Virginia  and  Keutucky,  afterwards  sanctioned  by  con- 
gress, the  supreme  court  says:  ''And  they  eipressly  sanctioned  the 
compact  made  by  Virginia  with  Kentucky  at  the  time  of  its  admission 
into  the  Union, '  that  the  use  and  navigation  of  the  river  Ohio,  so  far  as 
the  territory  of  the  proposed  state  or  the  territory  that  shall  remain 
within  the  commonwealth  lies  thereon,  shall  be  free  and  common  to  the 
citizens  of  the  United  States/  Now  an  obtruded  navigcUion  can  not  be 
said  (o  be  free,  *  *  *  This  compact  by  the  sanction  of  congress 
has  become  a  law  of  ihe  Union.  *  *  ^  No  state  law  can  hinder  or 
obstruct  ihe  free  rise  of  a  license  granted  under  an  act  of  congress  [a  license 
to  a  vessel  to  navigate  the  waters  of  the  United  States].  Nor  can  auy 
state  violate  the  compact,  sanctioned  as  it  has  been,  by  obstructing  the 
navigation  of  the  river:"  13  How.  565,  566. 

The  provisioln  in  the  act  of  admission  may  not  be  valid  as  a  mere 
compact  between  the  United  States  and  the  new  state;  but  it  is  valid  as 
an  act  of  congress  passed  by  virtue  of  its  constitutional  power  to  regu- 
late commerce  among  the  states  and  with  foreign '  nations,  and  its 
authority  to  establish  post  roads:  Pollard's  Lessee  v.  Hagan,  3  How. 
224,  225,  229,  230.  In  the  Wheeling  Bridge  case,  as  we  have  seen,  the 
court  says:  **  The  compact,  by  the  sanction  of  congress,  has  become  a  law 
of  the  Union:"  13  How.  566. 

The  conditions  thus  imposed  upon  California  by  the  act  of  congress 
admitting  her  into  the  Union  can  not  be  lawfully  violated  by  obstruct- 
ing, much  less  destroying,  the  navigation  of  her  rivers  and  bays  for 
purposes  having  no  relation  to  facilitating  navigation  or  commerce. 
The  power  of  congress  to  regulate  commerce  between  the  states  would 
also,  doubtless,  enable  it,  by  proper  legislation,  independent  of  these 
conditions  imposed  by  the  act  of  admission  to  prevent  the  state  from 
destroying  or  obstructing,  or  authorizing  the  destruction  or  obstruction 
of,  the  capacity  for  navigation  of  her  navigable  waters.  If  California 
can  lawfully  authorize,  and  if  she  has  authorized,  the  acts  complained  of, 
as  is  argued  by  defendants,  then,  as  was  said  in  regard  to  the  United 
States,  the  whole  navigable  waters  of  the  rivers  and  bays  of  the  state 
may  be  filled  up,  and  their  navigability  be  utterly  destroyed;  and  if 
they  are  not  so  filled,  it  will  be  because  of  a  want  of  physical  capacity, 
and  not  because  it  is  unlawful  to  do  it.  But  we  are  satisfied  that  neither 
congress  nor  the  legislature  of  California  has  attempted  to  legalize  those 
acts,  and  that  neither  has  the  constitutional  power  to  do  it.  Neither 
can  one,  by  supplementing  the  acts  of  the  other,  effect  this  purpose. 
Both  are  without  power  to  do  it;  and  each  without  power  to  add  anything 
to  the  powers  of  the  other.  The  acts  complained  of  are  therefore  clearly 
unlawful;  and  the  sending  down  and  deposit  of  their  debris  in  the  rivers, 
navigable  or  otherwise,  by  the  defendants,  in  the  manner  stated,  to  the 
injury  of  property  owners  and  the  public,  constitutes  both  a  public  aud 
private  nuisance,  by  which  complainant  has  heretofore  sustained,  he  is 
now  sustaining,  and  ho  is  hereafter  likely,  even  morally  certain,  sooner 
or  later  to  sustain  special  injury. 

Defendants  next  claim  a  right  to  do  the  acts  complained  of  by  pre- 
scription. Section  1007  of  the  civil  code  provides,  that:  *'  Occupying  for 
the  period  prescribed  by  the  code  of  civil  procedure  as  sufficient  to  bar 
an  action  for  the  recovery  of  property,  confers  a  title  thereto,  denom- 
inated a  title  by  prescription,  which  is  sufficient  against  all."    It  does 


Cir.  Ct.  Cal.]  WOODRUFF  v.  NORTH   BLOOMFIELD  G.  M.  CO.  213 

not  define  wbat  acts  8ball  constitute  sucb  occupancj,  or  under  what  pre^ 
cis€  circamstHnces  the  title   by  prescriptiaQ  would  arise,  or,  in  other 
words,  does  not  define  tbe  term  **  prescription/'    The  statute  really  does 
Dothing  but  fix  tbe  time  at  which  a  title   by  prescription  shall  vest, 
wbicli  was  not  very  definite  under  the  common  law;  but  leaves  the  cir-* 
cnmstances  which  constitute  prescription    to    be  determined  by  the 
settled  law  of  the  land,  as  it  stood  before  tbe  code.     This  is  all  the  code 
says,  in  terms,  upon  prescription.    But  at  common  law,  no  right  could 
1^  acquired  by  prescription  to  commit,  or  continue,  a  puMic  nuisance. 
In  .the  words  of  Afr.  Wood:   ''The  law  is  that  no  length  of  time  can 
prescribe  for  a  public  nuisance  of  any  description:"  Wood  on  Nuisance, 
81, 30,  790-2.     Or,  as  stated  in  Cooley  on  Torts,  613:  "  It  is  a  familiar 
principle  that  no  lapse  of  time  can  confer  tbe  right  to  maintain  a  nui- 
fiBQce as  against  the  state."    Tbe  authorities  to  this  effect  are  numerous 
and  uniform.     But  even  if  it  were  not  so,  the  express  provisions  of  sec- 
tion 3^90  of  our  civil  code,  ''  No  lapse  of  time  can  legalize  a  public  nui* 
sance  amounting  to  an  actual  obstruction  of  public  right,"  establishes  the 
same  rule,  so  that  it  is  not  open  to  question  in  this  state.     In  this  con- 
fieetioD,  after  stating  tbat  a  rigbt  can  be  acquired  by  prescription  when 
t^  nuisance  is  purely  private,  and  concerns  only  the  one  i>erson,  or  the  few 
who  are  injured.  Judge  Cooley  observes:  **  There  still  remains  the  case 
of  a  public  nuisance  not  complained  of  by  the  state,  but  by  those  to 
whom  it  works  a  peculiar  injury;  and  whether  the  right  to  maintain  it, 
^  against  such  persons,  can  be  gained  by  lapse  of  time,  may  possibly  be 
open  to  some  question;"  but  after  considering  the  point,  he  announces 
bia  conclusions  as  follows:  "On  tbe  whole,  the  better  doctrine  would 
seem  to  be  tbat  the  acquisition  of  rights  by  prescription  can  have  nothing 
to  do  with  tbe  case  of  public  nuisances,  either  where  tbe  state  or  where 
individuals  complain  of  them,"  citing  a  large  number  of  cases  wherein 
the  doctrine  is  recognized,  and  stated,  if  the  point  was  not  necessarily 
involved  or  decided :  Id.  613-14. 

And  "a  uniform  contvensus  ctf  such  judicial  expressions  of  opinion," 
even  tliough  not  absolutely  necessary  to  tbe  decision  of  the  case,  **  es- 
pecially where  accepted  by  able  and  approved  text-writers,  and  not  con- 
ti'adicted  by  a  single  direct  decision,  is  as  high  evidence  of  a  doctrine  or 
rule  of  law  as  can  be  found:"  Santa  Clara  County  v.  S.  P.  B.  Co.,  18 
Fed.  Bep.  423,  and  9  Sawy.  Wood  also  states  this  to  be  the  rule,  cit-, 
in^'  tbe  authorities:  p.  791,  792.  In  Miller  v.  Hall,  9  Wend.  315,  Suth- 
erland, J.,  said:  ''Admitting  that  defendant's  dam  has  been  erected  and 
Qaintaiued  more  than  twenty  years,  and  that  during  the  whole  of  that 
period  it  has  rendered  the  adjacent  country  unhealthy,  such  a  length  of 
time  can  be  no  defense  to  a  proceeding  on  the  part  of  the  public  to  abate 
it,  or  to  an  action  by  any  individual  for  the  special  injury  wJiich  he  may 
hare  suffered  from  it-.  8  Cow.  152, 153;  3  Wend.  925."  Among  other  cases. 
Wood  cites  Begina  v.  Brewster,  8  XJ.  C.  208,  where  a  large  tract  of  country 
and  a  public  highway  had  been  flooded,  and  noxious  gases  issuing  from 
it  were  producing  disease.  A  prescriptive  right  to  maintain  the  dam 
baling  been  set  up,  the  chief  justice,  in  deciding  the  case,  said:  *'  It  was 
ur^ed  at  the  trial  that  the  dam  had  been  erected  for  more  Uian  twenty 
years.  For  the  purpose  of  establishing  an  easement  affecting  private 
-ngltg  of  others  tnis  would  be  sufficient,  generally  speaking,  but  it  is  not 
^'^  ufien  the  consequences  of  this  act  are  a  public  nuisance  "  And  Rhodes  v. 
WLiiehead,  27  Tex.  304,  in  which  it  was  held  that  no  prescriptive  right 
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cottld  be  acquired  to  maintain  a  public  nuisance,  and  if  a  priynte  partj 
should  sustain  special  injury  by  such  public  nuisance,  it  is  a  private  nui- 
sance also,  aud  the  party  injured  could  maintain  the  action.  **  The  reason 
is,  that  being  a  public  o£fense  it  is  unlawful  in  its  inception  and  in  its 
continuance,  and  being  unlawful  to  the  public  in  its  aggregate  capacity, 
it  can  neyer  become  lawful  by  any  length  of  exercise  against  the  individ- 
ual members  of  the  public.''  He  then  adds:  "The  doctrine  of  these 
cases  [the  last  two  cases  cited],  although  reached  without  any  veiy  elab- 
orate process  of  reasoning,  and  without  any  particular  thought  as  to  the 
result,  neyertheless  embodies  the  law  as  recognized  io  the  courts  of  this 
country,  and  is  supported  by  principle  and  authority:  Wood  on  Nuisance, 
p.  792. 

We  have  no  doubt  that  the  rule  thus  stated  is  correct,  and  we  so  hold. 
In  the  case  of  a  mere  private  nuisance  of  the  kind  in  question,  by  con- 
tinuing it  under  the  proper  conditions  recognized  by  the  law  for  the  pre- 
scribed period  a  right  becomes  vested  by  prescription  and  thenceforth 
it  is  in  itself  lawful.    But  in  the  case  of  a  public  nuisance,  ii  never  becomes 
in  itself  lawful.    It  is  not  unlawful  as  to  the  whole  public,  and  lawful  as 
to  its  constituents,  or  a  part  of  itsu constituents.     It  is  absolutely  aud 
wholly  unlawful.     The  act  being  unlawful,  a  private  party  sustiuniog 
special  damages  from  the  nuisance — from  the  unlawful  act — ^gains  a  status 
which  enables  him  to  maintain  a  private  action  for  such  injury.     When 
a  private  person  thus  obtains  a  standing  in  court,  by  reason  of  his  hav- 
ing suffered  special  damages,  although  he  can  only  maintain  his  suit  for 
an  injunction  on  that  ground,  yet  the  court  grants  relief,  not  solely 
because  the  nuisance  is  private  so  far  as  he  is  concernedp  but  be^ 
cause  it  is  public,  and  the  relief  will  benefit  the  public.     Such   ap- 
pears  to  be  the  doctrine  of  the  supreme  court  as  declared  in  M.  &  M. 
n.  Co.  y.  Ward,  2  Black,  492.    Says  the  court:  "A  bill  in  equity  to  abate 
a  public  nuisance,  filed  by  one  who  has  sustained  special  damages,  has  suc- 
ceeded to  the  former  mode  in  England  of  a:n  information  in  chancery  pros- 
ecuted on  behalf  of  the  crown  to  abate  or'  enjoin  the  nuisance  as  a  pre- 
ventive remedy.     The  private  party  sues  rather  as  a  public  prosecutor  than 
on  his  own  account;  and  unless  he  shows  that  he  has  sustained  and  is 
still  sustaining  individual  damage,  he  can  not  be  heard.     He  seeks  re- 
dress  of  a  continuing  trespass  and  wrong  against  himself,  and  acts  in  be- 
half  of  all  others  who  are  or  may  be  injured," 

The  present  case  affords  a  striking  illustration  of  the  hardship  and 
wrong  that  would  result  to  private  parties  if  any  other  rule  should  pre- 
yail.     In  the  case  of  such  a  wide-spread  public  nuisance,  where  it  is 
unlawful  and  can  not  be  prescribed  against  as  to  the  injured  public,  why 
should  any  one  priyate  citizen — one  of  the  conbtituents  of  that  pablic — 
at  the  peril  of  losing  his  right  by  mere  failure  to  sue,  be  compelled  to 
take  upon  himself  the  burden  and  expense  of  a  litigation  which  the 
public  neglects  to  institute,  and  which  would  be  as  beneficial  to  the 
public  asio  himself,  and  as  necessary  to  its  well-being  as  to  his  own? 
^'What  is  eyerybody's  business  is  nobody's  business,''  and  time  flies 
while  one  is  waiting  for  another;  or,  in  the  language  of  Lord  Mansfield, 
speaking  upon  the  same  point  in  a  private  action,  Folkes  v.  Cbadd, 
3  Doug.  340:  ''The  length  of  time  is  not  a  bar.     It  is  a  public  nuisance 
which  may  increase  every  hour,  and  it  is  vvbod]fs  business  to  prosecute,'* 
See  also  Hatch  v.  W.  I.  B.  Co.,  7  Saw.  147.     In  this  particular  case, 
a  single  individual,  no  matter  how  great  his  .injury,  might  well  shrink. 
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and  woald  be  yerj  likely  to  shrink,  alooe  and  unaided,  from  under- 
taking so  herculean  a  task  as  is  required  for  the  vindication  of  his  rights; 
and,  in  fact,  all  of  tbe  thousands  interested  did  shrink  from  the  burden 
until  an  organized  combination  of  private  citizens,  suffering  special 
damages  and  fearing  greater,  residing  in  several  counties,  came  to  the 
support  of  individual  members  of  their  number,  of  whom  complain- 
ant is  one,  and  a  representative  one. 

We  think,  and  so  hold,  that  no  right  by  prescription,  either  as  against 
the  public,  or  complainant  as  one  of  tbe  public,  has  been,  or  could  be. 
Tested  in  defendants  that  can  defeat  this  suit. 

If  wrong  upon  the  last  point  discussed,  and  a  valid  prescription  may 
arise  so  as  to  cut  off  the  right  of  action  of  a  private  party  receiving  spe- 
cial damage  from  a  public  nuisance;  or  considering  the  nuisance  com- 
plained of  as  private  merely,  we  think  that  no  valid  prescriptive  right,  as 
against  the  complainant,  is  satisfactorily  shown  to  have  attached.  Ac- 
cording to  Oreenleaf :  *'  In  order  that  the  enjoyment  of  an  easement  in 
another's  land  may  be  conclusive  of  the  right,  it  must  have  been  adverse; 
that  is,  under  claim  of  iiUe,  with  knowledge  and  acquiescence  of  the  owners 
of  the  land,  and  uninterrupted;  and  the  burden  of  proving  this  is  on  the 
party  claiming  the  easement.  If  he  leaves  it  doubtful  whether  the  enjoy- 
ment was  adverse^  known  to  the  owner,  and  uninterrupted,  it  is  not  conclu- 
ave  in  his  favor:"  2  Oreenl.  Ev.,  sec.  594.  l?he  enjoyment  must  be  not 
only  adverse,  but  continuous,  and  without  increase  or  change  to  the 
greater  injuiy  of  the  owner,  for  the  entire  period,  to  vest  the  light;  and 
''knowledge"  means,  not  only  knowledge  on  the  part  of  the  owner  of 
tbe  act  of  occupation  and  enjoyment,  and  of  the  party  occupying  and  en- 
jojing,  but  also  knowledge  thai  the  party  in  fact  claims  the  right  of  enjoyment 
adversely  to  him  of  the  estate  thus  claimed  in  the  property.  "  There  must 
hhve  been  such  a  use  of  the  premises,  and  such  damages,  as  will  raise  the 
presumption  that  tbe  plaintiff  would  not  have  submitted  to  it  unless  the 
defendants  had  acquired  a  right  so  to  use  it:"  Grigsby  v.  Clear  Lake 
Water  Works  Co. ,  40  Cal.  406. 

The  definition  of  acquiescence,  applicable  to  prescription,  given  by  one 
of  Qomplainant's  counsel,  who  has  examined  and  analyzed  the  authorities 
with  veiy  great  elaboration  and  ability,  we  think  correct,  and  is  as  fol- 
lows: "Acquiescence  is  conduct  recognizing  the  existence  of  a  transac- 
tion, and  intended,  in  some  extent  at  least,  to  cany  the  transaction,  or 
permit  it  to  be  carried,  into  effect.  Acquiescence  must  necessarily  exist 
while  the  transaction  is  going  on  from  which  a  right  of  action  would 
otherwise  arise,  and  its  operation  necessarily  is  to  prevent  a  right  of  ac- 
tion from  thus  arising,  and  not  to  defeat  the  right  after  it  has  arisen. 
Here  dela^,  therefore — mere  suffering  time  to  elapse — without  doing 
anything,  is  not  acquiescence,  although  it  may  be  evidence,  and  some- 
times strong  evidence,  of  acquiescence. "  This  definition  is  substantially 
that  found  in  2  Pomeroy's  Eq.  Jur.,  sec.  965,  as  derived  from  the  authon- 
tiea  there  cited. 

The  value  and  probative  force  of  mere  delay — the  suffering  of  time  to 
elapse  without  bringing  suit — as  evidence  to  establish  the  fact  of  acqui- 
escence, depends  largely  upon  the  circumstances  and  condition  of  things 
in  view  of  which  the  delay  occurs.  For  example:  In  the  ordinary  case 
of  the  flowing  of  a  party's  land  by  an  adjoining  or  neighboring  proprie- 
tor, where  tbe  parties  are  in  daily  and  frequent  personal  intercourse,  the 
4^uiet  Bubmission  to  the  wrongful  flooding  for  the  period  prescribed^ 
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without  objection  or  remonstrance,  where  the  wrong  and  the  wrong-doer 
are  necessarily  well  known  to  the  party  injured,  and  where  a  personal  re- 
monstrance  must  naturally  be  expected,  would  furnish  yery  persuasiye 
eyidence  of  acquiescence.  But  under  other  circumstances  it  might 
haye  yery  little  probatiye  force.  In  this  case,  the  eyidence  indicates 
that  in  and  prior  to  1862,  when  the  coyering  of  the  lands  bordering  on 
the  Yuba  first  began,  there  were  as  many,  at  least,  as  ten  thousand  miners 
or  more — defendants'  witness,  O'Brien,  a  witness  well  informed  on  the 
subject,  says  thirty  thousand — at  work  on  the  Yuba  and  its  tributaries, 
all  discharging  tbe  debris  resulting  from  their  washings  into  these 
streams.  And  although  hydraulic  mining  appliances  were  then  of  an 
inferior  character,  and  the  "  Monitors"  and  "  Little  Giants"  now  in  use 
had  not  deyeloped  their  enormous  excavating  powers*  the  defendants 
claim  that  the  greater  number  of  miners  at  work  upon  the  surface,  where 
the  material  was  lighter,  more  friable,  and  more  easily  dissolved  and  car- 
ried  away,  were  nevertheless  enabled  to  send  a  much  larger  amount  into 
the  streams  than  is  possible  now.  The  miners  were  then,  and  they  now 
are,  scattered  over  a  region,  and  pursuing  their  mining  vocations  at 
various  points  in  a  territory  as  large  as  the  smaller  of  our  states,  at  a  dis- 
tance of  from  fifteen  to  sixty  or  seventy  miles  or  more  from  the  parties, 
or  many  of  them,  suffering  injuries  from  their  operations.  The  parties 
immediately  suffering,  past  and  present,  and  threatened  with  future  in- 
juries from  the  acts  of  defendants,  are  the  inhabitants  of  four  or  five 
counties,  engaged  in  mercantile,  mechanical,  manufacturing,  and  agricul- 
tural pursuits,  at  a  great  distance  from  the  parties  committing  the  nui- 
sance, who  reside  in  other  counties.  Long  before  the  debris  reaches  the 
valley  below,  that  coming  from  any  particular  mining  operation  becomes 
mingled  in  an  indistinguishable  mass  with  that  coming  from  other  mines 
independently  and  severally  worked  by  other  parties.  No  specific  part  of 
any  iujuiy  can  possibly  be  traced  to  any  particular  mine.  The  miners  are 
generally  nomadic  in  their  habits,  at  least  they  were  until  recently;  and 
when  this  nuisance  began  they  were  coming  and  going  from  day  to  day 
— an  ever-changing  body  of  trespassers. 

In  the  first  suit  to  restrain  these  nuisances  which  reached  the  supreme 
court  of  this  state,  and  the  only  one  in  which  the  point  has  yet  been 
decided  by  that  court,  it  was  held  that  parties  working  mines,  severally^ 
and  independently  of  each  other,  but  contributing  to  the  nuisance, 
could  not  be  joined  as  defendants,  thus  denying  all  practical  le^^al  rem- 
edy to  parties  injured  by  the  nuisance:  Keyes  v.  Little  York  G.  W.  k 
W.  Co.,  53  Cal.  724.  Under  such  a  ruling,  certainly  delay  in  bringing^ 
a  suit  should  have  little  force  as  evidence  of  acquiescence.  A  suit 
against  a  single  trespasser  would  be  utterly  useless  to  protect  one's 
rights  against  prescription.  Is  every  property  holder  along  the  Yuba, 
Feather,  and  Sacramento  rivers  bound  to  ascertain,  or  can  he  be  pre- 
sumed to  know,  every  miner  in  the  mountains  who  is  contributing  to  the 
nuisance  by  which  he  is  injured  or  threatened,  and  presumed  to  know 
that  he  does  it  under  an  adverse  claim  of  right;  and  if  he  fail  to  asoer- 
tain  the  trespassers,  and  commence  a  suit  against  them  all,  separately 
within  the  period  prescribed  by  the  statute  of  limitations,  is  an  acquies- 
cence in  the  nuisance  to  be  inferred  as  to  eveiy  one  not  sued  in  such 
sense  as  to  give  effect  to  a  prescriptive  right  ?  It  would  obviously  be  ina- 
possible  to  maintain  one's  rights  under  such  a  rule;  and  it  would  be 
preposterous  to  hold  that  such  a  rule  exists.    The  law  was  never  so 


CSr.  Ct.  CaL]  woodruff  u  north  bloomfield  g.  m.  co.  217 

unreasonable  and  absurd  as  to  require  such  vigilance^  or  Bucb  efforts  to 
preserve  one's  vested  ri^bts  from  tbe  wrongful  aggressions  of  a  large 
miffiber  of  distant,  individual,  and  concurrent,  tbougb  not  joint,  tres- 
passers, and  especially  if  each  must  be  sued  separately,  as  iftust  un- 
doHbtedly  be  tbe  case  in  an  action  at  law  for  trespass:  8  Saw.  628.     Tbe 
number  of  miners  bas  gradually  lessened,  and  tbe  business,  since  tbe  nui- 
sance commenced,  bas  finally  been  concentrated  in  fewer  bands;  but  tbe 
difficalties  suggested  still  exist.    Tbere  bas  been  a  change,  not  in  prin- 
ciple, but  only  in  degree.     It  is  true,  that,  technically  speaking,  this  suit 
can  only  be  maintained  on  account  of  tbe  injuries  already  sustained  and 
now  being  sustained  by  complainant  himself,  and  those  still  threatened 
and  imminent.    But  the  case  of  this  complainant  is  the  case  of  every 
otiier  property  owner,  individually,  within  the  large  territory  affected, 
and  the  range  of  the  effect  and  influence  of  tbe  nuisance  complained  of. 
If  be  can  not  maintain  this  suit,  then  no  other  of  these  victims  in  common 
can.    Although  technically  tbe  suit  is  only  his,  both  in  fact  and  in  sub- 
stance, it  is  not  bis  alone.     It  is  a  public  suit,  in  which  all  who  are 
injured  are  interested,  and  to  the  expense  of  which  they  contribute.     It 
has  been  earnestly  urged  that  the  complainant  pays  but  a  small  share 
ol  tbe  expense;  and  that  it  is  not  bis  suit — that  he  is  a  mere  instrument 
for  procuring  jurisdiction.      The  same  may  be  said  of  any  suit  that  any 
other  party  should  bring,  except,  perhaps,  as  to  the  matter  of  jurisdic- 
tion, and  as  to  that,  it  was  tbe  right  of  the  parties  to  select  a  non-resi- 
dent prosecutor  if  deemed  more  to  their  interest  to  do  so.     The  testi- 
mony shows  that  tbe  expenses  of  this  suit  are  paid  by  tbe  anti-debris 
essociatioD,  composed  of  the  citizens  of  probably  four  or  five  counties 
affected  by  the  nuisance;  as  Yuba,  Sutter,  Yolo,  Sacramento,  and  doubt- 
less part  of  Placer,  the  counties  themselves  also  contributing;  and  that 
tbe  expenses  of  tbe  defense  are  paid  by  tbe  '*  Miners'  Association,"  com- 
posed of  citizens  of,  and  parties  interested  in,  tbe  several  mining  counties 
affected. 

It  is,  therefore,  disguise  it  as  we  will,  or  technically  call  it  what  we 
may,  and  tbere  can  be  no  disputing  tbe  fact,  a  suit  between  tbe  mining 
counties  and  valley  counties  interested  in  the  great  questions  presented 
for  decision.  In  view  of  the  facts,  is  it  not  apparent  that  neither  Wood- 
ruff nor  any  other  one  man,  however  large  bis  property,  could  afford,  un- 
aided and  alone,  to  enter  into  this  btigation  against  the  combined  mining 
counties  to  redress  bis  private  grievances  ?  Woodruff's  interests  involved 
are  by  no  means  insignificant,  no  matter  how  much  may  have  been  said 
to  belittle  tb«m.  His  block  of  stores,  built  on  one  of  tbe  most  eligible 
business  locations  in  Marysville,  ot  a  cost  of  at  least  somewhere  between 
forty  and  sixty  thousand  dollars;  bis  nearly  one  thousand  acres  of  farm- 
ing laud — among  tbe  best  in  tbe  state — in  Sutter  county,  called  the  Hock 
Pans,  and  bis  Eliza  tract  of  over  seven  hundred  acres  on  the  opposite  side 
of  the  river,  in  Yuba  county,  and  upon  which  a  little  settlement,  embracing 
businees  houses  and  a  pubbc  regular  steamboat  landing,  once  existed,  of 
which  one  hundred  and  twenty-five  acres  in  tbe  aggregate  on  tbe  two  tracts 
are  conceded  to  have  been  already  destroyed,  certainly  constitute  an  estate 
ot  DO  inconsiderable  value.  Yet  it  would  manifestly,  from  what  appears 
in  this  case,  be  better  for  bim,  pecuniarily,  to  see  the  whole  absolutely  de- 
stroyed than  alone,  unaided  by  others,  to  attempt  to  maintain  this  litiga- 
tion. And  if  bis  interests  are  not  sufiScient  to  justify  the  contest,  what  other 
one  man  in  the  district  could  afford  to  make  the  effort  ?    These  facts  are 
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referred  to  as  legitimately  bearing  upon  tbis  question  of  tbe  effect  of  mere 
delay  as  evidence  of  acquiescence.  A  man  may  well  delay,  or  even  de- 
cline, to  seek  redress  for  bis  wrongs  from  tbe  necessity  of  tbe  case,  be- 
cause be  is  conscious  of  au  absolute  inability  to  cope  witb  tbe  wrong-doer, 
or  because  be  would  suffer  more  in  seeking  a  remedy  tban  by  succumbing 
to  tbe  wrong,  and  not  because  be  acquiesces  in  tbe  injury  or  in  any  sense 
recognizes  tbe  validity  of  tbe  adverse  claim.  To  succumb  to  an  overpow- 
ering force,  is  not  necessarily  to  acquiesce  in  tbe  wrong  inflicted  by  it. 
One  may  well  submit  from  necessity  to  wbat  be  can  not  belp  witbout  ad- 
mitting, but  still  denying,  tbe  rigbt  set  up  by  an  adverse  claimant.  The 
mere  delay,  tben,  of  Woodruff,  or  any  otber  sufferer  from  tbe  nuisance 
complained  of,  bas  very  mucb  less  significance  and  probative  force  as  evi- 
dence to  establisb  acquiescence  in  tbe  wrongs  committed  by  defendants, 
witbin  tbe  meaning  of  tbat  term  as  used  in  tbe  law  as  an  element  in  a 
title  or  rigbt  acquired  by  prescription,  tban  a  neglect  to  sue  in  tbe  ex- 
ample first  given.  One  may  delay  because  be  assents  to  and  acquiesces 
in  tbe  adverse  claim,  wbile  tbe  delay  by  tbe  otber  may  well  result  from 
bis  inability  to  cope  witb  tbe  wrong-doers^  wbile  be  denies  tbeir  rigbt  and 
spurns  tbeir  adverse  claim. 

Tbe  situation  of  complainant  witb  reference  to  tbe  expense  and  otber 
obstacles  referred  to  in  tbe  way  of  obtaining  redress  for  tbe  injuries  suf- 
fered from  tbe  nuisance,  and  of  every  otber  party  in  a  position  to  be 
similarly  injured  by  it,  was  sufiSciently  discouraging  and  obvious  to 
account  for  any  delay  tbat  bas  accrued  in  bringing  suit,  witbout  sup- 

Eosing  tbat  be  or  tbey  acquiesced  in  any  adverse  claim  tbat  migbt  have 
een  made  by  defendants  to  an  easement  in  tbeir  property  and  a  ligbt 
to  commit  tbe  nuisance.    Tbere  bas  been  no  evidence  brougbt  to  our 
notice  tending  to  sbow  an  assent  to  or  acquiescence  in  any  rigbt  claimed 
by  defendants  to  tbe  easements  now  set  up  as  a  defense,  otber  tban  a 
mere  delay  to  commence  suit.    Nor  is  tbere  any  evidence,  otber  tban  the 
mere  fact  tbat  defendants,  in  common  witb  otber  miners,  bave  continued 
to  discbarge  tbeir  mining  debris  into  tbe  streams  below  tbeir  mines  in 
tbe  mountains,  or  tbat  defendants  ever,  wbile  tbe  time  for  prescription 
is  claimed  to  bave  been  running,  or  even  before  litigation  was  actually 
moved,  claimed   adversely   an   easement  in  or  any  rigbt  to-  bury  the 
lands  of  complainant  and  others  witb  tbeir  debris.    In  our  judgment, 
the  mere  fact  tbat  defendants,  in  common  witb  hundreds  or  thousands 
of  otber  miners  in  like  situations,  have  poured  tbeir  debris  into   the 
rivers  fifty  miles  away,  and  tbat  it  has  unavoidably,  by  tbe  natural  cur- 
rents of  the  streams,  been  carried  down,  and  found  its  way  to,  and  been 
discharged  upon,  tbe  property  of  complainant  and  others,  to  their  ^reat 
damage,  is  not  sufiScient  evidence  of  an  open,  notorious,  adverse  claim 
to  an  easement  in  the  lands  to  avail  defendants;  and  that  an  adverse 
claim  is  not  so  distinctly  and  unmistakably  brought  to  tbe  knowledge 
of  complainant  and  others  injured  by  such  means  alone  as  to   set  the 
time  for  prescription  running.    We  do  not  think,  under  tbe  circum- 
stances, that  complainant  and  others  similarly  situated  should  l>e  pre- 
sumed to  know  that  tbe  parties  committing  tne  nuisance  were  doing  it 
under  a  claim  of  rigbt  adverse  to  them,  especially  so,  as  tbere  is  really 
no  substantial  or  even  plausible  ground  urtder  the  laws  of  the  state  upon 
tohich  to  base  such  a  claim.     Such  a  claim  would  be  purely  arbitrary  and 
tortious. 
Besides  the  want  of  other  evidence  of  an  adverse  claim^   and  of 
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knowledge  of  snch  claim  brought  bome  to  complainant,  tbere  is  evidence 
to  tbe  contrary.  Within  the  last  five  jenrs,  as  we  have  seen,  the  miners 
of  their  own  motion  spent  eighty-five  thousand  dollars  in  building  a 
levee  eight  miles  in  length  along  the  line  of  high  land  on  the  south 
side  of  the  river  from  the  Hedges'  grade  to  the  foot-hills,  of  which  sum 
defendants  contributed  eighty  per  cent.,  for  the  very  purpose  of  confining 
their  debris  to  the  present  bed  of  the  river  between  the  levees  and  prevent- 
ing it  from  spreading  over  the  adjacent  country,  including  the  Eliza  tract, 
upon  which  it  would  necessarily  flow  on  that  side  if  the  land  were 
Wnolly  unprotected.  If  the  defendants  then  made  an  open,  notorious, 
adverse  claim  of  right  against  the  complainant  and  others  similarly 
situated,  why  incur  this  great  expense  to  protect  land  which  they  had 
aright  to  cover?  Was  it  from  pure  benevolence?  Or  were  they  not 
moved  rather  by  a  consciousness  that  they  were  committing  a  nuisance 
which,  unless  obviated,  must  sooner  or  later  necessitate  a  suspension  of 
their  operations  by  an  appeal  to  the  courts  for  redress?  Which  is  the 
more  reasonable  hypothesis? 

So  also  the  complainant,  in  connection  with  other  property  owners 
similarly  situated,  from  the  time  when  it  became  apparent  that  they  must 
suffer  from  the  accumulation  of  debris  instead  of  allowing  the  miners  to 
pour  their  debris  upon  other  lands  not  yet  destroyed  or  covered,  con- 
structed levees  for  the  purpose  of  excluding  it.  And  they  have  ever 
since  from  year  to  year  taxed  themselves  upon  their  property  to  an 
amount  equal  to  or  even  greater  than  the  whole  ordinary  net  incomes  of 
such  property.  There  was  an  earnest,  continued  effort  to  protect  them- 
selves by  means  other  than  the  almost  impracticable  and  hopeless  task 
of  stopping  the  work  of  so  large  a  number  of  miners  by  legal  process. 

But  this  action  and  forbearance  is  not  necessarily  inconsistent  with 
the  idea  of  non-acquiescence  in  the  claim  of  an  easement  now  ret  up. 
The  people  injured,  including  complainant,  had  a  right,  if  possible,  to 
protect  themselves  by  other,  and  in  view  of  the  circumstances  to  them 
apparently  more  practicable  and  advantageous,  means  than  legal  proceed- 
ings— means  which  should  be  compatible,  with  a  continuance  of  mining, 
and  which  would,  therefore,  be  less  injurious  to  the  miners  themselves. 
They  also  had  a  right  to  wait  and  see  tbe  effect  of  their  effoi-ts,  without 
prejudice  to  their  right  to  adopt  proper  legal  remedies  in  the  end  if  their 
ot^er  efforts  made  should  not  prove  effective.  It  is  a  matter  of  public 
notoriety  with  which  everybody  in  the  state  must  be  familiar,  and  to  which 
we  can  not  shut  our  eyes  if  we  would  (Sparrow  v.  Strong,  3  Wall.  97), 
that  the  people  more  immediately  affected  by  mining  debris  have  for 
many  years — from  the  first — complained  and  protested  against  these 
injuries,  and  sought  legislative  interposition  to  aid  in  their  protection 
in  addition  to  their  strenuous  efforts  to  protect  themselves.  It  is  im- 
possible to  segregate  this  complainant  and  each  individual  miner  from 
the  lar^ge  classes  to  which  they  oelong,  and  treat  them  with  reference  to 
this  quesiion  of  acquiescence  as  isolated  individuals — as  though  they 
alone  were  the  interested  parties.  But  the  sufferers  have  not  slept  on 
their  rights  in  other  respects. 

In  addition  to  the  drainage  act  already  referred  to,  the  state,  at  the 
instance  and  vrith  the  approbation  at  the  time,  doubtless,  of  all  con- 
cerned, both  in  the  valleys  and  the  mines,  expended  several  hundred 
thousand  dollars,  raised  by  a  special  tax  under  a  statute  afterwards 
adjudged  unconstitutional  by  the  courts,  in  further  efforts  by  impound* 
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Fng  dams  to  prevent  the  nniBanae  oompIaiDfid  of,  and  others  of  a  Bimilor 
cljitnieter. 

Failing  to  obviate  the  nuisance  by  ao;  other  raeana,  the  citizens  of  tbe 
Titlley  were  at  last  compelled  to  fall  back  upon  their  legal  rights,  andiQ- 
voke  relief  from  the  courts.  They  thereupon,  at  a  reasonably  eaxlj  period, 
commeDced  a  number  of  suits  at  different  times,  as  circumstances  sod 
tliu  difficulties  encountered  developed  a  necessity  for  them,  like  tlie 
oue  under  consideration,  of  a  representative  character,  in  various  fonoB 
aud  in  different  courts—some  in  the  name  of  tbe  people,  some  in  tbe 
nnmes  of  counties  and  cities,  and  others  in  the  names  of  private  parties, 
and  these  suits  were  defended  by  tbe  miners.  Seyes  v.  Little  York  etc.  Co. 
\vn3  commenced  as  long  ago  as  January,  1877;  removed  to  this  court;  re- 
luitnded  to  the  state  court,  tbe  order  remaudiuff  huviog  been  appealed  to 
and  affirmed  by  the  supreme  court:  93  TJ.  S.  199;  and  finally  tried  by  the 
stute  court,  in  which  there  was  a  decree  for  com  pi  aiu  ant.  The  decree  ob- 
tained was  reversed  on  appeal  in  1879,  without  a  decision  on  the  merits, 
1)11  the  technical  ground  of  miijoinder  of  partien  ief^mdant :  63  Cal.  724.  In 
September,  1879,  the  city  of  Marysville  commenced  a  suit  in  the  district 
court  of  Yuba  county,  presided  over  by  Judge  Eeyser,  alleging  the  samo 
state  of  facts  as  relied  on  in  the  present  case,  and  asking  similar  relief, 
in  tvliicb  a  preliminary  injunction  was  granted.  Afterwards  the  North 
Bloomfield  O.  M.  &  Q.  Co.,  a  defendant  in  that  suit  and  also  in  tliis, 
with  others  of  the  defendants  therein,  filed  a  petition  for  a  writ  of  prohi- 
bition in  the  state  supreme  court,  alleging  that  Judge  Eeyser  was  the 
owner  of  two  lota  in  Yulia  city,  Sutter  county,  on  the  Feather  river,  just 
above  the  confluence  of  Feather  and  Yuba  rivers;  that  "  the  cliaunel  of 
Feather  river  for  a  considerable  distance  above  respondent's  land  was 
filled  up  by  the  sand  and  oEjier  sediment  brought  down  by  the  Yaba 
river,  so  as  to  raise  the  bed  of  Feather  river  to  the  same  height  with  the 
bed  of  the  Yuba,  and  that  the  same  causes  which  fill  up  the  bed  of  the 
Yuba  cause  sand  and  sediment  to  be  carried  from  the  Yuba  into  Feather 
rivur  and  fill  up  the  channel  of  tbe  same  opposite  to  and  upon  the  land* 
if  reapondent;'  that  the  respondent  was  therefore  interested  iu  tbe  con- 
troversy and  disqualified  to  act  in  the  case.  The  supreme  court  so  held 
iu  July,  1681,  and  issued  the  writ:  58  Cal.  321.  Tbe  People  v.  Gold 
Eun  etc.  Co.  was  commenced  in  July,  1881,  to  restrain  similar  nui- 
Hances  on  Bear  river  in  Yuba  county,  and  tried  iu  1882,  resulting  in  a 
decree  for  injunction— a  veiy  able  opinion  haviugbeen  delivered  in  the 
case  by  Judge  Temple  of  Sonoma  county,  formerly  of  the  supreme 
court  of  the  state — from  which  decree  an  appeal  is  now  pending  in  tbe 
FJUpreme  court  of  tbe  state.  A  similar  suit  of  Sutter  County  v.  Miocene 
Miiiing  Company  was  commenced  in  a  state  court  in  June,  1881;  removed 
to  this  court,  and  remanded  to  the  state  court,  where  it  is  now  supposed 
to  be  pending.     Other  suits,  commenced  at  various  times,  are  pending. 

These  facts,  showing  the  early,  continued,  and  persistent  action  of  the 
people  affected,  both  in  a  public  and  private  capacity,  by  common  efforts 
to  iiccnre  common  relief  from  a  common  nuisance^  and  the  difficulties 
encountered,  may  properly  be  considered  as  bearing  upon  the  question 
of  acquiescence.  In  view  of  all  the  circumstances  surrounding  this  case, 
there  certainly  was  no  want  of  anxious  vigilance  on  the  part  of  complain- 
ant and  his  CO- sufferers  in  tbeir  attempts  to  guard  against  and  protect 
themselves  in  some  form,  nod  for  a  considerable  time  in  a  form  most 
favorable  to  the  interests  of  the  defendants  themselves.    Having  failed 
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in  their  milder  and  more  peaceful  efforts,  it  T?ould  now  be  to  the  last 
degree  inequitable  to  hold  that  they  have  lost  their  rights  to  all  effect- 
ive compulsory  remedies  by  acquiescence  and  prescription,  and  that 
defendants  by  their  long-continued  trespasses  have  established  a  legal 
right  in  their  lands  to  continue  and  augment  the  nuisance. 

One  of  the  counsel  for  defendants,  in  his  very  able  printed  argument, 
gives  a  definition  of  acquiescence  from  Bapalje  and  Lawrence's  Law  Dic« 
tionary,  which  he  seems  to  regard  as  more  favorable  to  defendants  than 
that  of  complainant's  counsel.  It  is  as  follows:  "Acquiescence — Latin , 
acquiescOj  to  rest.  Acquiescenoe  is  where  a  person,  who  knows  he  is  en- 
tided  to  impeach  a  transaction  or  enforce  a  right,  neglects  to  do  so  for 
Buch  a  length  of  time  that  under  (he  circumaiances  of  the  case  the  other 
parly  may  fairly  infer  that  he  has  waived  his  right" 

If  we  adopt  this  definition,  we  shall  reach  the  same  result.  Is  it  pos- 
sible to  believe,  from  the  facts  disclosed  by  the  record,  that  the  com- 
plainant in  this  case  has  neglected  to  impeach  the  transaction  in  ques- 
tion, "  for  such  a  length  of  time  that  under  the  circumstajices  of  the  case 
the  other  party  may  fairly  infer  that  he  has  waived  his  right"  f  It  seems  to 
us  that  '*  the  circumstances  of  the  case"  suggest  th^  negative  as  the  only 
admissible,  or  even  possible,  answer. 

In  our  judgment,  there  is  no  sufficient  evidence  of  an  open,  unquali- 
fied,  undisguised,  adverse  claim  to  the  easement  now  claimed  by  de- 
fendants in  complainant's  land,  brought  to  the  knowledge  of  the  com- 
plainant during  the  entire    period  while  the  time  for  prescription  is 
claimed  to  have  been  running,  but  if  there  was  any  such  adverse  claim  of 
right  made  and  brought  to  complainant's  knowledge,  that  then  there  is  no 
buch  satisfactory  evidence  of  any  acquiescence  in  such  claim  of  right  on  the 
pirt  of  complainant  as  is  sufficient  to  give  a  title  by  prescription  within 
the  meaning  of  the  established  and  recognized  rule  on  that  subject.     In- 
deed, it  is  in  the  highest  degree  improbable,  if  not  impossible,  in  the 
nature  of  things,  that  there  should  be  such  acquiescence.     But  if  other- 
wise, the  prescriptive  right  could,  in  any  event,  only  extend  to  the 
Beventy*five  acres  of  the  Eliza  tract,  the  fifty  acres  of  the  Hock  farm  tract, 
and  the  other  lands  situate  between  the  levees  of  the  Yuba,  already 
covered  and  destroyed.     There  could  have  been  acquired  no  prescriptive 
right  to  extend  the  injury  to  other  lands  by  continuing  to  send  down 
other  refuse  matter  from   the  mines  and  raising  the  level  of  the  bed 
of  the  river,  by  deposits  of  debris  between  the  levees,  higher  and  higher 
from  year  to  year,  thereby  constantly  and  surely  increasing  the  danger 
of  breaking  the  levees  and  discharging  their  nrgumented  contents  upon 
the  surrounding  country  not  yet  destroyed.     That  an  increase  of  these 
deposits,  already  elevated  several  feet  above  the  level  of  the  country  out- 
side the  levees,  must  greatly  enhance  the  danger,  and  in  an  increas- 
ing ratio,   can  not  fail  to   be   obvious  to   the   most   superficial    and 
least-informed  observer.     These  barriers,  upon  which  the  present  and 
future  safety  of   Marysville  and  the  adjacent  country  depends,   are 
even  now,  with  the  present  level  of  the  debris  confined  within  the 
levees,    frail  indeed  when  compared  with  the  forces  of  nature,  liable 
at  any  time  during  our  rainy  season  to  be  turned   against  them  by 
any  accidental  obstruction  to  the  currents  of  the  flood.     The  temerity 
of  those  who  trust  their  lives  and  fortunes  to  the  protection  afforded  by 
these  relatively  feeble  barriers  during  a  flood,  is  well  calculated  to  ex- 
cite wonder. 
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The  brief  flood  occasioned  bj  tbe  breaking  of  the  English  dam  in 
June  last,  afforded  a  striking  illustration  of  what  is  liable  hereafter  to 
occur.  This  enormous  deposit  of  debris  in  the  Yuba,  at  and  near 
Marysville,  and  in  the  streams  in  the  mountains  above,  is  a  continu- 
ing, ever-present,  and  so  long  as  hydraulic  mining  is  carried  on  as 
now  pursued  it  will  ever  continue  to  be  an  alarming  and  ever-grow- 
ing menace,  a  constantly  augumenting  nuisance,  threatening  further 
injuries  to  the  property  of  complainant,  as  well  as  the  lives  and  prop- 
erty of  numerous  other  citizens  similarly  situated.  Against  the  continu- 
ous and  further  augmentation  of  this  nuisance,  the  complainant  must 
certainly  be  entitled  to  legal  protection. 

Laches  is  also  relied  on  to  defeat  the  suit.  This  is  a  defense  that  ap- 
peals to  the  sound  legal  discretion  of  the  court,  and  depends  largely  upon 
the  circumstances  under  which  the  delay  occurs.  It  rests  upon  the  prin- 
ciple that  a  court  of  equity  will  only  aid  the  vigilant.  Under  the  con- 
ditions shown  in  discussing  the  defense  of  prescription,  which  need 
not  be  repeated,  no  court  of  equity,  we  think,  would  deny  relief  to  the 
complainant  on  the  sole  ground  of  laches.  Besides,  the  nuisance  com- 
plained of  is  a  continuing,  ever-present,  and  ever-increasing  one,  and 
constantly  and  day  by  day  affords  new  grounds  for  equitable  relief.  It 
is  sought  to  restrain  further  threatened  injuries  to  complainant's  prop- 
erty*— injuries  liable  to  occur  at  any  time,  and  quite  certain  to  be  inflicted 
sooner  or  later. 

As  to  the  seventy-five  acres  of  the  Eliza  tract  and  fifty  acres  of  the 
Hock  farm  covered  by  debris,  and  destroyed  for  agricultural  purposes, 
the  defendants  specially  deny  title  in  complainant,  and  plead  title  in 
themselves  in  common  with  all  other  miners,  under  the  statute  of  limita- 
tions. An  adverse  possession  of  laud  for  five  years  confers  a  title  in  this 
state:  Arringtou  v.  Liscom,  34  Cal.  365;  Cannon  v.  Stockmon,  36  Id.  585. 
But  the  code  of  civil  procedure,  in  section  325,  expressly  provides,  '*for 
the  purpose  of  constituting  an  adverse  possession  by  a  person  claiming 
title,  not  founded  upon  a  wriilen  instrumenly  judgment,  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  following  cases  only : 
1.  Where  it  has  been  protected  by  a  substantial  inclosure ;  2.  Where  il  has 
been  xmnaUy  cuUivaied  or  improved,** 

These  tracts  of  land  were  not "  protected  by  a  substantial  inclosure,"  and 
were  not  "  cultivated  or  improved  "  by  defendants,  and  were  neither  pos- 
sessed nor  occupied  at  any  time,  or  in  any  other  manner,  or  to  any  other 
extent  than  as  they  were  covered  by  debris  thrown  upon  them  by  defend- 
ants iu  common  with  many  other  miners  working  independently  of  each 
other.  Nor  did  defendants  attempt  to  exercise  any  personal  control  or 
acts  of  ownership  or  dominion  over  them.  In  all  other  particulars,  these 
lands  were  under  the  management  and  control  of  complainant.  They  are, 
therefore,  not  within  the  provisions  of  the  statute  of  limitations  for  the  pur- 
pose of  divesting  the  title  out  of  complainant,  and  vesting  it  in  defendants. 
There  was  no  ouster  whatever.  The  defendants  insist,  however,  that  for 
their  purposes  an  inclosure  would  be  useless,  and  cultivation  and  im- 
provement were  out  of  the  question;  and  they  were  not  occupied  for  any 
such  purposes.  U  hey  claim  a  title,  however,  under  and  by  force  of  a  slat- 
vte,  and  not  otherwise.  The  statute  conferring  the  right,  therefore, 
must  be  the  measure  of  that  right;  and  it  says  for  the  purposes 'of  acquir- 
ing that  right  nothing  short  olf  the  conditions  prescribed  shall  be 
sufficient;  and  in  this  case  the  prescribed  conditions  do  not  exist,  nor  is 


Cir.  Ct.  Cal.J  woodruff  v.  north  bloomfieli>  g.  m.  co.  223 

it  pretesded  tbat  tbey  do;  coDBeauently,  the  title  has  neither  been  Tested 
in  defendants  and  a1]  other  miners  as  claimed,  nor  divested  out  of  com* 
plainant.  There  has  never  been  a  time  when  the  complainant,  if  he  had 
Drought  an  action  of  ejectment  to  recover  possession  of  these  lands 
against  defendants  and  all  other  miners,  could  have  maintained  it,  for 
tbe  reason  that  there  has  been  no  ouster  v^ithin  the  meaning  of  the  stat- 
ute relied  on.  A  denial  of  ouster,  which  would  certainly  have  been  made, 
would  have  defeated  any  action  to  recover  possession,  and  thrown  the 
costs  upon  complainant;  for  under  the  express  tern^s  of  the  statute  there 
was  no  ouster,  and  none,  therefore,  could  be  proved.  There  can  be  no 
right  in  defendants  of  any  kind  in  these  lands,  then,  unless  they  have 
acquired  an  easement  in  them  for  the  deposit  of  their  debris  by  prescrip* 
tion;  and  the  question  of  a  prescriptive  right  to  an  easement  aiises,  which 
has  already  been  discussed  and  decided. 

But  as  these  two  tracts  of  seventy-fiTe  and  fifty  acres  present  the 
strongest  grounds  for  holding  that  defendants  have  acquired  an  ease- 
ment as  to  them,  although  it  is  not  necessary  to  a  decision  of  the  case 
based  upon  other  injuries,  past,  present,  and  threatened  in  the  future, 
these  further  observations  upon  acquiescence  are  appropriate.  Tbe 
complainant  is  but  oue  out  of  many  similarly  situated  with  reference  to 
injuries  effected  by  these  same  mining  operations.  We  have  seen  that 
an  action  of  ejectment  could  not  at  any  time  have  been  maintained,  for 
want  of  an  ouster.  The-  complainant  could,  therefore,  not  be  required 
to  bring  an  action  of  this  kind,  where  there  was  no  legal  ground  for  it, 
for  the  mere  purpose  of  expressing  his  dissent  from  a  claim  of  right  to 
cover  his  lands  to  their  injury.  But  assuming  that  he  could  maintain  an 
action  of  trespass  for  damages  for  the  injury,  in  that  case  he  would  be 
compelled  to  sue  every  miner  in  the  whole  mining  region  on  tbe  waters 
of  the  Yuba  individually,  in  a  separate  suit,  as  they  clearly  could  not 
be  joiued  in  an  action  at  law  for  the  trespass,  in  order  to  complete  pro- 
tection of  bis  property.  Had  he  sued  defendants,  it  would  have  been 
impossible  to  trace  any  specific  portion  of  the  injury  to  their  acts,  and 
only  nominal  damages  could  in  any  event  be  recovered.  Tbe  law  cer- 
tainly is  not  so  unreasonable  as  to  require  complainant  to  prosecute 
innumerable  suits  for  trespass,  which  would  result  in  nothing  substantial, 
for  the  mere  purpose  of  manifesting  his  non-acquiescence  in  tbe  unlaw- 
ful claims  of  these  trespassers.  A  judgment  without  damages  would 
not  restrain  future  trespasses,  and  tbe  proceeding  must  be  repeated  to 

Erevent  a  loss  of  title  by  prescription,  and  so  on  ad  inJinUmn,  Besides, 
ow  is  he  to  know  who  the  hundreds,  and  perhaps  thousands,  of  miners, 
scattered  over  tbe  large  territory  fifty  miles  away,  are,  who  are  sending 
their  debris  down  upon  him,  or  know  that  each  claims  a  legal  right  to 
use  bis  particular  land  as  a  deposit  for  his  refuse  matter  ?  *  The  law  does 
not  require  a  vain  thing  to  be  done.  A  suit  in  equity  to  restrain  further 
injuries,  but  not  to  recover  damages  for  the  past,  might  be  brought,  it  is 
true;  but  it  is  unnecessary  to  repeat  what  we  have  already  said  on  the 
subject  of  prescription  and  continuing  nuisances. 

The  case  under  consideration  is  sui  generis,  nothing  like  it  in  the  books 
having  been  brought  to  our  notice,  and  the  rules  of  law  must  be  at  least 
reoRonabhj,  if  not  liberally,  applied  to  the  peculiar  facts  of  the  case  for 
the  protection  of  the  innocent  owners  of  property  against  tortious  en- 
crosiebments,  rather  than  for  tbe  encouragement  of  unlawful  trespassers 
bj  enlarging  their  rights  through  their  own  tortious  and  unlawful  acts. 
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But  if  any  easement  ban  been  acquired  as  to  these  two  tracts,  tfaere  still 
remain  other  injuries  for  which  the  complainant  is  entitled  to  the  same 
relief. 

The  next  defense  is,  that  the  acts  of  defendants  are  authorized  by  the 
customs  of  miners,  which  have  been  recognized,  confirmed,  and  legalized 
by  the  legislation,  both  of  the  state  and  of  congress.  This  legislation 
will  now  be  considered. 

In  1851,  the  legislature  of  California,  in  the  code  of  ciril  procedure, 
made  the  following  provision:  ''In  actions  respecting  ' mining  claims,' 
proof  shall  be  admitted  of  the  customs,  usages,  or  regulations  established 
and  in  force  at  the  bar  or  diggings  embracing  such  claim;  and  such  cus- 
toms, usages,  or  regulations,  when  not  in  conflict  wUh  the  constUuiion  and 
laws  of  this  state,  shall  govern  the  decision  of  the  action:"  Stat.  1851,  p. 
149,  sec.  621.  This  provision  has  been  carried  into  the  last  code. of  civil 
procedure:  Sec.  748.  The  act  of  congress  of  1866  also  provided  that 
the  mineral  lands  '*  of  the  public  domain"  shall  be  open  to  exploration 
and  occupation,  subject,  also,  to  the  local  customs  or  rules  of  miners  in 
the  several  mining  districts,  so  far  as  the  same  may  not  be  in  conflict 
with  the  laws  of  the  United  States:"  14  Stat.  251,  sec.  1.  And  the  act 
of  1872  further  provided,  that  "  the  miners  of  each  mining  district  may 
make  regulations  not  in  conflict  unth  the  laws  of  the  United  States,  or  the 
Mate  or  territory  in  which  the  district  is  situated,  governing  the  location, 
manner  of  recording,  amount  of  work  necessary  to  hold  possession  of  a  miw- 
ing  claim,"  etc.,  both  of  which  provisions  have  been  carried  into  the 
revised  statutes:  H.  S.,  sees.  2319,  2324. 

The  first  observation  suggested  is,  that  none  of  these  provisions,  either 
state  or  national,  have  any  relation  at  all  to  the  subject-matter  of  this 
suit.  They  simply  recognize  and  legalize  customs  and  regulations  by 
which  miners'  rights,  as  between  themselves,  upon  the  public  lands  may 
be  secured,  regulfited,  and  protected.  The}'  relate  to  *'  mining  claims" 
alone — to  the  manner  of  acquiring  and  protecting  lights  in  them.  They 
refer  to  the  extent  of  the  claim,  the  manner  of  taking  up  and  holding  it, 
the  evidence  of  title,  etc.,  as  between  themselves  and  us  against  each  other, 
and  in  the  state  legislation,  not  as  against  the  government  or  owner 
of  the  land.  Much  less  does  it  attempt  to  give  them  rights  as  against 
private  parties,  vested  with  the  fee  of  other  lands  not  mining,  and  not 
even  within  the  mining  regions.  It  has  no  relation  to  lands  owned  in 
fee  by  private  parties.  The  principle  acted  upon  was,  to  regard  the 
miners,  as  against  everybody  except  the  owner  of  the  lands  in  which  the 
mines  were  found,  as  the  proprietors  of  limited  portions  of  the  mines  on 
the  public  lands  actually  in  their  possession  and  occupation,  and  to  pre- 
scribe rules  for  the  acquisition,  regulation,  and  protection  of  such  limited 
rights.  The  principle  acted  upon  is  fully  stated,  with  reference  to  other 
public  lands,  in  Lamb  y.  Davenport,  1  Saw.  620;  and  this  statement  of 
the  principle  was  approved  by  the  supreme  court  of  the  United  States  in 
Starr  v.  Stark,  94  U.  S.  487,  note.  The  provision  in  no  way  interferes, 
or  attempts  to  interfere,  with  the  rights  of  the  owner  of  the  fee,  even  in 
these  lands,  much  less  iu  any  other  lands;  nor  does  it  authorize,  or  at- 
tempt to  authorize,  any  custom,  or  usage,  or  regulation  which  shall  en- 
croach upon  the  rights  of  others  owning  agricultural  lands  in  fee,  situate 
in  the  valleys  many  miles  distant.  On  the  contrary,  it  is  expressly  pro- 
vided, that  "  such  customs,  usages,  or  regulations  shall  govern  "  only 
**  whisn  not  in  conflict  with  the  laws  of  the  state."    A  custom  or  usage  atr- 
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tempted  to  be  established,  ^whereby  mining  debris  might  be  sent  down 
to  the  valleys,  devastating  the  lands  of  private  owners,  holding  titles  in 
fee  from  the  Mexicah  government,  as  old  as  the  title  of  the  United  States, 
without  first  acquiring  the  right  to  do  so  by  purchase  or  other  lawful 
meaus,  upon  compensation  paid,  would  be  in  direct  violation  both  of  the 
laws  and  constitution  of  the  state  and  of  the  constitution  of  the  United 
States.  Instead  of  being  authorized  by^the  statute,  it  would  be  in  direct 
violation  of  the  statute.  It  would  also  be  in  direct  violation  of  the  ex- 
press provisions  of  the  statutes  defining  nuisances  already  cited. 

One  of  the  earliest  statutes  passed  by  the  first  legislature  of 
California  adopted  the  common  law  as  the  rule  of  decision  in  this  state: 
Stat.  1850,  p.  219;  and  that  statute  has  been  in  force  ever  since,  except 
80  far  as  modified  by  the  civil  code.  Sic  uiere  iuo  ut  alienum  non  lasdas^ 
is  one  of  the  fundamental  maxims  of  the  common  law,  more  frequently 
cited  and  enforced,  perhaps,  than  any  other  in  the  law.  And  this  maxim 
is  still  continued  in  force  in  section  3514  of  the  civil  code  of  California, 
where  it  is  translated:  **  One  must  so  use  his  own  rights  as  not  to  in* 
fringe  upon  the  rights  of  another."  Any  custom,  or  usage,  which  would 
attempt  to  authorize  the  acts  complained  of,  would  clearly  violate  this 
fundamental  principle  of  the  law.  A  case  was  cited  where,  in  comment- 
iug  upon  some  very  remote  consequences  of  an  act,  the  judge  observed 
that  this  rule  was  too  indefinite  to  furnish  a  certain  rule  to  be  guided  by 
in  many  cases;  and  it  was  insisted  by  counsel  that  it  really  had  little 
significance  or  value;  but  this  case  does  not  lie  so  near  the  line  of 
distinction  as  to  be  open  to  doubt  as  to  its  application.  No  pos- 
sible refinement  or  legal  hair-splitting  can  exclude  it  from  the  operation 
of  the  rule.  It  is  obviously  within  the  rule,  and  so  far  from  the  borders 
as  to  leave  no  possible  ground  for  doubt  as  to  its  applicability. 

The  first  section  of  both  the  old  and  new  state  constitutions  provides, 
that  "  all  men  *  *  *  have  certain  inalienable  rights,  among  which  are 
those  of  *  *  ♦  acquiring,  possessing,  and  protecting  property."  These 
rights  must  necessarily  include  the  right  to  enjoy,  without  let,  hinderance, 
or  obstruction  by  others,  the  property  so  acquired,  possessed,  and  pro- 
tected; and  it  is  not  competent  for  the  legislature  to  authorize  any  en- 
croachment upon  the  rights  of  one  class  of  citizens  by  custom  or  usage 
adopted  by  those  pursuing  any  particular  class  of  industries.  Again,  as 
we  have  already  seen  by  other  constitutional  provisions,  it  is  provided , 
that  "private  property  shall  not  betaken  or  damaged  for  public  use 
without  just  compensation  having  been  first  paid,"  etc.,  and  **  qo  person 
shall  be  deprived  of  ♦  *  *  property  without  due  process  of  law,"  and 
tho  same  inhibition  is  put  upon  the  states  by  the  amendmeots  of  the  na- 
tional constitution. 

The  customs  and  usages  relied  on  would  be  in  direct  conflict  with  all 
these  provisions,  and  consequently,  if  any  such  there  are,  they  can  not 
be  valid.  The  customs  recognized  and  validated  by  congress  are  only 
the  same  ** local"  customs  before  recognized  by  the  state  legislation, 
except  that  the  acts  of  congress  not  only  regulate  these  matters  among 
miners  as  between  themselves,  but  also  give  them  some  rights  as  against 
the  United  States  in  the  public  lands,  but  in  no  other  lands.  And  the 
limitation  expressly  put  upon  these  customs  and  usages  is,  that  they 
shall  not  be  "  in  conflict  with  the  laws  of  the  United  States  or  the  state 
*  *  *  within  which  the  district  is  situated."  Thus  congress  is  alsa 
caref  al  not  to  give  any  cpcmtenance  to  the  idea  that  private  rights  can 
Mo. 
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be  etioroacbed  upon  under  the  guise  of  the  customs  or  usages  of  miners 
intended  to  be  legalized.  Again:  these  customs  and  usages  recognized 
are  *' local**  customs  limited  to  the  "bar  or  diggings"  within  which 
they  are  situate.  They  are  not  general  customs,  and  such  customs  nnd 
usages  as  are  set  up  in  this  ])articular  are  not  within  the  legislation 
invoked.  Besides,  customs  to  be  valid  under  the  common  law  must  be 
reasonable.  Can  a  custom  or  usage  which  would  allow  the  whole  of  the 
Sacramento  and  other  Talleys  of  Cahfomia  to  be  filled  up  and  devastated, 
no  matter  how  well  improved  or  largely  peopled,  be  reasonable  ?  Such 
a  custom  would  be  valid  if  the  custom  relied  on  is  valid.  It  is  only  a 
matter  of  degree,  not  of  principle.  The  supreme  couit  of  California 
has  never  recognized  the  validity  of  any  custom  to  mine  in  such  a  man- 
ner as  to  destroy  or  injure  the  property  of  others,  even  in  the  district  or 
diggings  where  the  local  customs  and  usages  of  miners  are  sanctioned  by 
the  statutes.  But  the  California  reports  are  full  of  cases  where  the 
principle  has  been  enforced  in  the  mines  that  every  one  must  so  use  his 
pwu  property  as  not  to  injure  another. 

Said  the  supreme  court  in  Hill  v.  Smith,  27  Cal.  482:  "  This  notion 
f  that  thid  rules  of  the  common  law  as  to  water  rights  have  been  modified 
in  California]  is  without  substantial  foundation.  The  reasons  which 
constitute  the  groundwork  of  the  common  law  upon  this  subject  re- 
main undisturbed.  The  conditions  to  which  we  are  to  apply  them  are 
changed,  and  not  the  rules  themselves.  The  maxim,  Sic  uiere  tuo  ui 
(dienum  non  Iwdas^  upon  which  they  are  grounded,  has  lost  none  of  its 
governing  force;  on  the  contrary,  it  remains  now,  and  in  the  mining  re- 
gions of  this  state,  as  operative  a  test  of  the  lawful  use  of  waters  as  at 
liny  time  in  the  past  or  in  any  other  country."  And  in  Bichardson  v« 
Eier,  34  Cal.'  74,  the  court  said:  **  He  is  bound  to  so  use  his  ditch  as  not 
to  injure  his  neighbor's  land,  irrespective  of  the  question  as  ta  which  has 
the  older  right  or  title,  "t^  *  *  and  if  through  any  fault  or  neglect  of  his  in 
not  properly  managing  and  keeping  in  repair,  the  water  does  overflow  or 
break  through  the  banks  of  the  ditch  and  injure  the  lands  of  others, 
either  by  washing  away  the  soil  or  covering  the  soil  with  sandy  the  law  holds 
him  responsible;**  and  these  are  but  examples  of  many  others  too  numerous 
to  mention  and  too  familiar  in  tbis  state  to  require  citation.  The  supreme 
court  of  the  United  States  recognizes  the  principle  of  the  maxim  also  in 
Jamison  v.  Kirk.  Said  the  court:  **  The  position  of  the  testator's  ditch 
prevented  this  working,  and  thus  deprived  him  of  this  value  of  the  water 
and  practically  destroyed  his  mining  claim.  No  system  of  law  with 
which  we  are  acquainted  tolerates  the  use  of  one's  property  in  this  way 
8o  as  to  destroy  the  property  of  another." 

We  are  fully  satisfied  that  tbe  acts  of  defendants  complained  of  are  not 
authorized  by  any  valid  custom  or  usage,  or  by  any  valid  law,  statute  or 
otherwise,  of  the  state  of  California  or  of  the  United  States;  and  that 
complainant  is  entitled  to  such  relief  as  shall  fully  and  amply  protect  him 
from  any  further  injuries  to  his  property  and  any  further  encroachments 
upon  his  rights. 

What  shall  the  remedy  be?  It  would  be  difficult  to  appreciate  too  highly 
the  importance  of  the  mining  interests.  The  fact  is  patent  that  immense 
sums  of  money  have  been  and  they  now  are  employed  in  this  branch  of 
industry.  The  boldness  with  which  capitalists,  and  especially  these  de- 
fendants, have  invested  large  amounts  of  capital;  the  perfection  to 
yrhich  those  engaged  in  hydraulic  mining  have  brought  machines  and 
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appliances  for  successful  xniniDg;  tfae  vast  enterprises  they  baTe  under- 
taken and  successfully  carried  oufc;  the  energy,  perseverance,  great  engi- 
neering and  mining  fikill  displayed  in  pursuing  these  enterprises,  excite 
^wonder  and  unbounded  admiration. 

In  view  of  these  undisputed,  indisputable,  and  well-known  facts,  no  one 
could  possibly  be  more  averse  than  we  are  to  applying  any  remedy  to  the 
^nevartces  complained  of  that  must  put  an  end  to  hydraulic  mining,  if 
4ny  other  can  be  devised  admitting  of  its  continuance,  compatible  with 
the  safety  and  rights  of  the  public,  the  complainant,  and  numerous 
others  similarly  situated,  of  whom  he  is  a  representative.  We  ba^^, 
therefore,  sought  with  painful  anxiety  some  other  remedy;  but  none  has 
been  suggested  that  appears  to  us  to  be  at  all  adequate  to  the  exigencies 
of  the  case,  or  at  least  none  available  in  the  present  stage  of  the  case. 
Two  were  suggested  in  Mendell's  report: 

1.  The  purchase  of  large  tracts  of  low  lands  in  the  valleys,  which 
are  now  or  may  be  permanently  covered  with  water,  without  material  in- 
jury to  navigation,  or  other  property  owners,  and  turning  the  entire 
Tuba  river,  with  its  debris,  iDto  them,  using  them  as  settling  reservoirs. 

2.  The  building  of  impounding  dams  at  suitable  points  on  the  river 
to  hold  back  the  heavier  portions  of  the  debris. 

The  first  seemed  to  be  regarded  as  too  expensive  to  be  feasible.  The 
second  is  the  only  one  suggested  and  urged  in  this  case,  and  much 
testimony  has  been  taken  as  to  the  practicability  and  safety  of  the  plan. 
As  is  usually  the  ease,  the  views  of  different  engineers  and  experts, 
distinguished  in  their  profession,  differ  widely  upon  the  points  of  prac- 
ticability and  safety.  The  larger  number  of  witnesses  called,  and  much 
the  larger  amount  of  testimony,  so  far  as  mere  opinion  goes,  are  doubt- 
less in  favor  of  the  practicability,  if  sufficient  means  are  furnished.  But 
all  the  practical  experiments  heretofore  made,  at  great  expense,  under 
the  sopervision  of  the  state  and  of  competent  engineers,  have  been 
lamentable  failures.  The  dams  constructed  were  doubtless,  in  many  par- 
ticulars, defective.  But  what  guaranty  have  the  court,  and  those  whose 
lives  and  property  are  at  stake,  that  any  future  works  of  the  kind  will 
not  also  be  defective?  As  at  present  advised,  with  some  knowledge  of 
the  operations  of  the  tremendous  forces  of  nature,  we  can  not  undertake 
to  sny,  upon  the  mere  opinion  of  experts  generally  at  variance,  as  in  this 
«»se,  however  competent,  that  the  scheme  would  be  practicable  and  safe. 
We  can  not  define  in  advance  what  works  shall  be  sufficient,  and  authorize 
the  continuance  of  the  acts  complained  of  upon  the  performance  of  any 
prescribed  conditions. 

In  view  of  past  experience,  here  and  elsewhere,  with  the  dam- 
ming up  of  waters,  and  of  the  wide  difference  of  opinion  of  competent 
engineers  on  the  subject,  it  is  clear  that  we  should  not  be  justified  in  an 
attempt  to  prescribe  in  advance  any  kind  of  a  dam  under  which  a  large 
eommnnity  should  be  compelled  to  live  in  dread  of  a  perpetual,  seriously 
alarming,  uid  ever-present  menace.  Even  the  pure  waters  of  Niagara, 
within  the  memory  of  man,  have  made  a  sensible  impression  upon  their 
bed  of  compact  rock,  adapteil  to  its  purposes  by  an  Almighty  and 
Omniscient  power.  Portions  of  its  solid  walls  from  time  to  time  yield 
to  the  force  of  the  mighty  flood,  and  are  precipitated  into  the  abyss  below. 
8ajs  the  author  of  the  article  on  Niagara  Falls,  in  the  New  American 
Cyclopedia:  "In  the  short  period  hardly  reaching  back  into  the  last 

utu^,  during  which  observations,  other  than  those  of  passing  trav- 
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elers.  Lave  been  made  and  preserved,-  cbaDgea  Lave  taken  place  by  tbe 
falling'  down  of  masses  of  rocks,  the  effect  of  which  has  been  to  caase  a 
filigbt  recession  of  the  cataract,  and  extend  the  gorge  to  the  same 
amount  upward  toward  Lake  Erie.  Thus,  in  1818  great  fragments 
descended  at  the  American  fall,  in  1828  at  the  Horseshoe  fall,  and  since 
1855  several  others  have  materially  changed  the  aspect  of  the  falls:" 
Vol.  xii.,  p.  418.  When  Father  Hennepin  first  visited  Niagara  in  1678, 
tbejre  was  a  third  fall  formed  on  the  Canada  side  by  a  huge  rock,  which 
divided  and  turned  the  current.  At  the  time  of  the  visit  of  the  Swed- 
i^  naturalist,  Kalm,  in  1750,  the  rock  had  fallen  down  and  left  the 
cataract,  in  respect  to  the  number  of  falls,  more  nearly  in  its  present  con- 
dition. In  1842  Professor  Hall  made  an  exact  scientific,  trigonometrical, 
and  geological  survey  of  the  falls,  and  from  his  survey  and  map,  "  a  vivid 
and  exact  idea  has  been  formed  of  the  enormous  mechanical  powers 
which  are  at  work  here.  *  *  *  The  falling  water  acts  as  a  huge  saw, 
cutting  a  channel  in  the  rock  at  the  rate  of  about  one  foot  a  year:"  3 
Johnson's  New  Cyclopedia,  839. 

These  facts  forcibly  illustrate  the  tren»endou8  power  of  the  element 
against  which  the  engineer  must  contend  in  his  efforts  to  impound  the 
mining  debris.  Yet  it  is  proposed  to  erect  a  barrier  in  the  narrows  of 
the  Yuba,  upon  a  bed  of  debris  now  sixty  feet  deep,  just  out  of  the  foot- 
hills, one  hundred  and  fifty  feet  high — ^as  high  as  N.agara — over  which 
its  waters,  concentrated  in  a  narrow  gorge,  charged  at  times  to  their 
full  carrying  capacity  with  heavy  material,  on  occasions  of  great  floods 
will  pour  in  volumes  equal,  perhaps,  or  nearly  so,  to  those  pouring  over 
an  equal  space  at  Niagara.  It  is  said  that  this  proposed  dam  will  be  a 
debris-dam,  and  less  dangerous  than  a  water-dam.  But  Niogara  can 
not  be  said  to  be  a  water-dam  in  any  other  sense  than  the  one  proposed 
when  filled,  or  nearly  filled,  with  debris.  The  danger  shown  by  the  tes- 
timony will  be,  not  so  much  from  the  pressure  above  as  from  the  force 
and  effects  of  the  water  charged  with  debris,  sometimes  with  stones  of 
greater  or  less  dimensions,  falling  over  and  down  the  dam  so  great  a 
distance.  According  to  the  testimony  of  Hamilton  Smith,  the  very 
intelligent,  competent,  and  reliable  engineer  who  built  the  English  dam, 
there  were  rocks  in  it  of  ten  tons  weight,  not  a  vestige  of  which  could 
be  found  after  the  breaking  of  the  dam  in  June  last.  They  must  have 
either  been  carried  by  the  floods  down  the  stream,  or  crushed  into  frag- 
loents  by  the  overpowering  forces  brought  to  bear  upon  them.  And 
according  to  the  testimony  of  another  witness,  who  followed  down  the 
Yuba  to  observe  the  effects  of  the  torrent  resulting  from  the  breaking  of 
that  dam,  rocks  of  much  larger  dimensions,  before  existing  in  the  bed 
of  the  river,  had  wholly  disappeared.  The  facts  stated  show  the  enor- 
mous resisting  power  required  to  render  an  impounding  dam  perfecthr 
safe.  Engineers,  as  before  stated,  differ  as  to  the  practicability  of  build* 
ing  a  safe  dam  at  that  or  other  indicated  points.  We  can  not  presume 
to  determine  the  possibilities  of  engineering  skill  in  constructing  these 
i-estraining  dams,  with  ''money  enough"  at  command,  where  distin- 
guished engineers  differ  in  opinion  upon  the  problem.  It  is  enough  for 
us  to  know  that  the  matter  rests  in  mere  opinion,  and  that  the  opinions 
of  men  eminent  in  their  profession  are  not  in  accord  upon  the  question. 
It  is  obviously  impossible  that  the  court  should  determine  in  advance 
what  dams  may  be  built  that  vrill  be  sufficient,  or  prescribe  any  condi* 
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tioDs  upon  tbe  fnlfillmeni  of  which  defendants  should  be  permitted  to 
continue  tbe  acts  complained  of. 

According  to  tbe  testimony  of  some  intelligent  witnesses,  only  alK>ut 
seventy  per  cent,  of  tbe  debris  would  be  retained  by  any  dam,  as  uU  that 
tbe  water  is  capable  of  carrying  in  suspension  would  pass  over  uuder  any 
circumstances.  This  percentage  of  tbe  enormous  quantity  yet  to  be 
mined  would  add  a  great  deal  to  tbe  amount  now  in  the  streams.  A  large 
amount,  at  all  events,  would  necessarily  pass  over. 

Dams,  sucb  as  are  proposed,  properly  constructed,  and  not  carried  too 
high,  may  well  be  safe,  and  extremely  valuable  in  keeping  back  tbe 
debris  now  in  tbe  stream,  and  largely  mitigating  tbe  injunes  now  exist- 
ing aud  threatened,  even  though  utterly  inadequate  to  protect  the  valleys 
below,  in  case  hydraulic  mining  is  continued,  and  enormous  quantities 
of  debiis  be  added  to  that  already  accumulated.  But  there  are  no  dams 
now  of  any  appreciable  service  in  protectiog  the  rights  of  complainant 
from  further  iujury,  either  from  the  debris  already  in  the  streams  or 
such  further  accumulations  as  may  arise  from  acoutinuance  of  hydraulic 
mining  as  now  pursued.  There  is  therefore  no  alternative  to  gr&nting 
an  injunction. 

A  great  deal  has  been  said  about  the  comparative  public  importance 
of  tbe  mining  interests,  and  also  the  great  loss  and  inconveuience  to 
these  defendaiits  if  their  operations  should  be  stopped  by  injunction. 
But  these  are  considerations  with  which  we  have  nothing  to  do.  We  are 
aim  ply  to  determine  whether  the  complainant's  rights  have  been  in* 
fringed,  and.  if  eo,  afford  him  such  relief  as  the  law  entitles  him  to  re- 
ceive, whatever  the  consequence  or  inconvenience  to  the  wrong-doers  or 
to  the  gener&l  ^^ublic  may  be.  To  similar  suggestions,  in  Attorney  Gen- 
eral V.  Council  of  Birmingham,  where  the  sewage  of  tbe  city,  having 
a  population  of  two  hundred  and  fifty  thousand,  was  the  nuisance  com- 
plained-of,  the  vice-chancellor  said:  '*Now,  with  regard  to  the  question 
of  plaintiflTs  nght  to  an  injunction,  it  appears  to  me  that,  so  far  as  this 
court  is  concerned,  it  is  a  matter  of  almost  absolute  indifference  whether 
the  decision  affects  a  population  of  two  hundred  aud  fifty  thousand, 
or  a  single  individual  carrying  on  a  manufactory  for  his  own  benefit. 
*  *  *  L  am  not  sitting  here  as  a  committee  of  public  safety,  armed 
with  arbitrary  power  to  prevent  what^  it  is  said,  will  be  a  great  injury, 
not  to  Birmingham  only,  but  to  all  Englavd :  that  is  not  my  function :"  4 
Kay  &  J.  539;  see  also  Stokes  v.  Bandury  Board  of  Health,  1  B.  L., 
JSq.  Cas.,  57.  So  in  Attorney  General  v.  Colney  Hatch  Lunatic  Asylum, 
the  lord  chancellor  observes;  "It  is  said  *  *  *  unless  the  defend- 
ants are  permitted  to  throw  all  their  sewage  upon  their  neighbors' 
lands,  upon  which  they  hove  no  more  right  to  throw  it  than  into  this  court, 
thej  can  not  carry  on  the  asylum  [whi6h  contained  two  thousand  two 
hundred  patients];  and,  therefore,  they  contend  that  the^  must  be  per- 
mitted to  dispose  of  the  whole  of  the  sewage  on  their  neighbors'  lands. 
Surely,  the  mere  statement  of  the  proposition  is  quite  sufficient  to  refute 
it.  Nobody  can  suppose  the  law  of  England  to  be  in  that  state.  It  is 
not  to  be  supposed  that,  because  we  are  told,  as  I  was  told  in  the  case  of 
Attorney  General  v.  Birmingham,  that  three  hundred  thousand  people 
will  be  very  much  inconvenienced  if  they  are  not  allowed  to  use  their 
neighbors'  property  without  paying  for  it;  that  on  that  account  they  are 
to  use  their  neighbors'  property  without  paying  for  it.  *  *  *  This 
court  has  merely  to  decide  what  the  law  is  as  it  exists^  and  to.  see  that  it 
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is  dnlj  administered;  not  to  order  ahjibiDg  done  tbat  is  impossible,  an 
iu  the  illustration  I  have  given,  but  to  take  care,  suited  to  that  modifica- 
^on,  that  persons  shall  be  restrained  from  exercising  vnth  a  high  liand  powers 
which  the  J  have  no  right  in  law  to  exercise:"  4  L.  H.,  Ch.  App.  Cas.,  155» 

In  these  cases  the  acts  causing  the  nuisance  were  urged  as  absolutely 
necessary  to  the  safety  of  the  people  interested — to  three  hundred  thou- 
sand people  in  the  case  of  the  citj  of  Birmingham — but  the  defendants 
were  plainly  informed  that  it  was  not  the  daty  of  the  court  to  point  oui 
how  the  nuisance  should  be  avoided,  but  that,  however  necessary  to  the 
safety  or  convenience  of  those  interested  in  the  continuance,  they  must 
find  a  way  to  prevent  the  nuisances,  or  cease  to  perform  the  acts  which 
occasioned  them.  Certainly,  the  law  is  not  less  favorable  to  the  protec- 
tion of  the  rights  of  every  man,  under  the  several  express  constitutional 
restrictions  before  referred  to  in  this  country,  than  it  is  iu  England,  where 
there  are  no  such  limitations  on  the  legislative  power.  And  authority  is 
not  wanting  to  the  same  effect  in  our  own  reports.  In  Weaver  v.  Eureka 
Lake  Co.,  15  Gal.  274,  the  court  said:  ''It  is  contended  that,  under  th« 
circumstances,  the  erection  of  the  dam  was  justifiable  and  proper,  and 
that  the  great  value  of  the  lakes  as  reservoirs  is  a  sufficient  justification 
for  the  injuries  resulting  to  plaintiff.  We  are  aware  of  no  principle  of 
law  upon  which  such  a  position  can  be  maintained.  *  *  *  ^  com* 
parison  of  the  value  of  conflicting  rights  would  be  a  novel  mode  of  deter- 
mining their  legal  superiority.''  And  in  Wixon  v.  The  Bear  River  etc* 
Company,  24  Cal.  373,  the  coui*i  said:  ''The  four  remaining  instructions 
refused  by  the  court  are  founded  upon  the  theory  that,  in  the  mineral 
districts  of  this  state,  the  rights  of  miners  and  persons  owning  ditches 
constructed  for  mining  purposes,  are  paramount  to  all  other  rights  and 
interests  of  a  different  character,  regardless  of  the  time  or  mode  of  their 
acquisition;  thus  annihilating  the  doctrine  of  priority  in  all  cases  where 
the  contest  is  between  a  miner  or  ditch  owner,  and  one  who  claims  the 
exercise  of  any  other  kind  of  right,  or  the  ownership  of  any  other  kind  of 
interest.  To  such  a  doctrine  we  are  unable  to  subscribe,  nor  do  we  think 
it  clothed  with  a  plausibility  sufficient  to  justify  us  in  combating  it"*  Bui 
authority  Is  not  necessary  on  so  plain  a  proposition.  Of  couree,.  great 
interests  should  not  be  overthrown  on  trifling  or  frivolous  grounds,  as 
where  the  maxim,  De  minimis  non  curat  lex,  is  applicable,  but  every  sub* 
stantial  material  right  of  person  or  property  is  entitled  to  protection 
against  all  the  world.  It  is  by  protecting  the  most  humble  in  his  small 
estate  against  the  encroachments  of  large  capital  and  large  interests,  that 
the  poor  man  is  ultimately  enabled  to  become  a  capitalist  himself.  If 
the  smaller  interest  must  yield  to  the  larger,  all  small  property  rights^ 
and  all  smaller  and  less  important  enterprises,  industries,  and  pursuits 
would  sooner  or  later  be  absorbed  bj  the  large,  more  powerful  few;  and 
their  development  to  a  condition  of  great  value  and  importance^  both  to 
the  individual  and  the  public,  would  be  arrested  in  its  incipiency. 

But  if  the  comparison  could  be  made  iu  this  instance,  it  would  be  im- 
possible to  say  that  the  interests  of  the  defendants,  and  of  those  engaged 
in  the  same  pursuits,  would  be  more  important  than  those  of  complainant^ 
and  such  as  he  represents  in  this  contest.  The  direct  contrary  is  main- 
tained by  complainant  with  great  force  and  plausibility.  But  we  have 
nothing  to  do  with  this  question  as  to  the  comx>arative  importance  of  the 
conflicting  interests  or  the  inconvenience  to  the  defendants  by  the  stop- 
page of  their  works^  if  they  infringe  the  material  substantial  righta  oi 
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olhers.  It  is  the  province  and  imperatiTe  duty  of  the  court  to  ascertain 
and  eiiforce  the  legal  rights  of  the  complainant,  no  matter  what  the  con- 
sequence to  defendants  maj  .be.  This  duty  no  court  could  evade  if  it 
would. 

Since  the  decision  on  the  demurrer,  in  April  last,  the  anti^debris  asso* 
ciation,  their  leading  counsel,  and  the  agent  of  complainant,  doubtless 
acting  under  the  advice  of  counsel,  have  used  their  influence  with  the 
secretary  of  war  to  induce  him  not  to  expend  the  appropriation  of  two 
hundred  and  £fty  thousand  dollars — made  by  congress  for  **  the  improve- 
ment and  protection  of  the  navigable  channels  of  the  Sacramento  and 
Feather  rivers,''  in  the  erection  of  a  dam  at  the  narrows  of  the  Yuba,  for 
impounding  the  debris  of  the  mines;  and  the  secretary  of  war  has, 
liitherto,  declined  to  so  expend  the  appropriation.  It  is  earnestly  urged 
by  defendants,  as  a  last  defense,  that  this  action  of  complainant,  and  his 
associates  in  interest,  in  using  their  efforts  to  obstruct  the  erection  of  a 
dam,  intended  to  obviate  the  evils  complained  of,  should,  in  a  court  of 
equity,  deprive  them  of  any  right  to  an  injunction  which  they  might 
otherwise  have  had.  This  action  may  have  been  extremely  unwise,  and 
wo  are  inclined  to  think  it  was,  so  far,  at  least,  as  a  dam  at  that  point,  of 
a  proper  construction  and  safe  height,  might  afford  protection  against 
the  debris  now  in  the  streams  above,  or  mitigate  the  evils  resulting  from 
it — a  protection  that  in  any  event  is  most  sorely  needed.  But  we  are 
Bot  prepared  to  say,  in  view  of  their  opinion  as  to  the  safety  of  such  dams, 
supported  by  the  views  of  their  engineer^  and  experts,  and  their  past  ex- 
perience in  regard  to  them,  that  their  opposition  to  the  erection  of  a 
dam  as  a  safe  remedy  against  further  accumulations  of  vast  amounts  of 
debris,  that  must,  of  necessity,  result  from  a  continuance  of  mining  as 
BOW  carried  on,  should  deprive  complainant  of  the  more  certain,  safe, 
and  effectual  relief  to  which  he  and  his  associates  consider  themselves  to 
be  entitled  under  the  law. 

TVe  do  not  perceive  any  good  reason  why  the  complainant  and  those  in 
like  situation  should  not  endeavor  to  carry  out  their  own  views  as  to  what 
tbeii*  safety  requires  as  well  as  defendants  theirs.  They,  and  not  the  defend- 
ants, are  the  ones  to  suffer  from  any  defective  means  of  protection  that 
may  be  attempted  to  be  carried  out.  We  think  this  action  constitutes  no 
good  ground  for  denying  an  injunction.  But  if  action  of  this  kind,  un- 
der any  circumstances,  could  constitute  a  good  answer  to  an  application 
for  an  injunction,  some  latitude,  surely,  would  be  allowed  to  those  strug* 
gling,  almost  hopelessly,  for  existence  against  impending  dangers.  We 
ean  not  deny  an  injunction  on  that  ground. 

After  an  examination  of  the  great  questions  involved,  as  careful  and 
thorough  as  we  are  capable  of  giving  them,  with  a  painfully  anxious 
appreciation  of  the  responsibilities  resting  upon  us,  and  of  the  disastrous 
consequences  to  the  defendants,  we  can  come  to  no  other  conclusion 
than  that  complainant  is  entitled  to  a  perpetual  injunction.  But  as  it 
is  possible  that  some  mode  may  be  devised  in  the  future  for  obviating 
tbe  injuries,  either  one  of  those  suggested,  or  some  other,  and  suc- 
cessfully carried  out,  so  as  to  be  both  safe  and  effective,  a  clause  will  be 
inserted  in  the  decree  giving  leave  on  any  future  occasion,  when  some 
such  plan  has  been  successfully  executed,  to  apply  to  the  court  for  a. 
modification  or  suspension  of  the  injunction. 

Let  a  decree  be  entered  accordingly. 


«   w- 
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Deadt,  D.  T.,  concurriDg.  I  fallj  coDcur  in  the  learned  and  able 
opinion  of  the  circuit  judge  in  both  its  reason  and  conclusion.  It 
exhausts  the  subject,  and  leaves  nothing  to  be  added,  either  by  waj  of 
statement,  argument,  illustration,  or  authority. 

Uuder  these  circumstauces,  but  for  the  magnitude  of  the  subject  and 
the  great  interest  felt  in  the  question,  I  would  not  deem  it  necessaiy 
to  say  more  than  this.  And  as  it  is,  I  shall  only  briefly  state  the  con- 
tusions I  formed  and  set  forth  at  the  close  of  the  argument,  and  after 
the  personal  examination  of  the  mines,  mining  operations,  waterways^ 
and  the  adjacent  country. 

I  am  by  no  means  unconcerned  or  indifferent  to  the  effect  of  this 
decision  upon  the  large  capital  invested  in  these  mines.  But  it  is  a 
fundamental  idea  of  civilized  society,  and  particularly  such  as  is  based 
upon  the  common  law,  that  no  one  shall  use  his  property  so  as  to  injure 
the  right  of  another — Sic  utere  iuo  ut  alienum  non  lasdas.  From  this 
salutary  rule  no  one  is  exempt — not  even  the  public — ^and  the  defend- 
ants must  submit  to  it.  Without  it  the  weak  would  be  at  the  mercy  of 
the  strong,  and  might  make  right. 

It  is  admitted  by  the  pleadings  and  upon  the  argument  of  this  case 
that  the  defendants,  by  means  of  the  hydraulic  mining  carried  on  by 
them  on  the  head-waters  of  the  Yuba  river,  materially  aid  in  producing 
the  following  results: 

1.  The  water  of  that  stream  and  Feather  and  Sacramento  is  fouled 
BO  as  to  be  unfit  for  ordinary  domestic  purposes. 

2.  The  beds  of  these  rivers  are  continually  being  filled  up  with  the 
debris  from  said  mines  so  as  to  seriously  impair  the  navigation  thereof, 
and  cause  them  to  overflow  their  banks  and  injure  and  destroy  large 
portions  of  the  adjacent  agricultural  lands,  by  -washing  away  the  soil 
and  improvements  thereon,  or  covering  the  surface  with  said  debris  so  as 
to  render  them  wholly  unfit  for  cultivation. 

3.  The  property  in  the  town  of  Marysville,  at  the  junction  of  the 
Yuba  and  Feather  rivers,  is  ever  in  danger  of  being  oyerflowed  and 
seriously  damaged  or  destroyed  by  the  floods  so  caused,  to  prevent 
which  the  owners  thereof  are  and  have  been  compelled  to  construct  and 
maintain,  at  a  large  and  continuing  expense,  leyees  around  the  greater 
portion  of  the  town. 

4.  The  fill  in  these  rivers  from  the  deposit  of  debris  therein  is  materially 
and  constantly  increasing  from  year  to  year,  and  in  the  case  of  an 
unusually  high  water  it  may,  and  probably  will,  be  greatly  and  suddenly 
increased,  so  that  all  the  danger  and  injury  resulting  to  the  navigation 
of  these  rivers  and  the  property  adjacent  thereto  is  constant,  increasing, 
and  will  continue  to  increase  with  the  continuance  of  the  cause  thereof 
— the  hydraulic  mining  of  the  defendants  as  now  practiced  and 
carried  on. 

Undoubtedly  the  acts  of  the  defendants  constitute  a  public  nuisance, 
and  the  plaintiff  being  specially  injured  thereby,  both  in  his  farm  and 
city  property,  has  an  undoubted  right  to  maintain  this  suit  for  relief; 
and  in  the  consideration  of  the  questions  which  arise  in  the  case,  he 
ought  to  be  regarded,  not  as  an  isolated  individual  suffering  from  a 
particular  wrong,  but  as  the  representative  of  his  co-sufferers  in  the 
community  from  the  same  wrong  of  which  he  complains. 

The  principal  defense  or  justification  of  this  wrong  rests  on  three 
points : 
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1.  That  tbe  United  States  and  tbe  state  have  impliedlj  authorized  the 
defendants,  and  all  other  hydraulic  miners,  to  send  their  debris  down 
these  rivers  regardless  of  the  injurious  consequences  to  the  navigability 
or  tho  adjacent  property; 

2.  That  the  defendants  have  done  the  acts  complained  of  for  so  long 
a  time  and  under  such  circumstances  as  to  acquire  a  prescriptive  right 
to  continue  the  same ;  and 

3.  Tbat  the  suit  is  barred  by  the  statute  of  limitations  of  the  state: 
BBctions  319,  343,  of  the  code  of  civil  procedure. 

Iti  the  exercise  of  its  power  to  regulate  commerce  and  establish  post- 
roads,  the  United  States  may  impair  the  navigability  of  a  watercourse 
within  a  state;  but  it  has  no  power,  either  asia  land-owner  or  sovereign, 
to  impair  or  obstruct  tbe  navigability  of  such  water  for  the  mere  pur- 

Eose  of  promoting  or  facilitatiug  the  working  of  mines  upon  the  public 
mds,  either  by  itself  or  its  grantees. 

The  United  States  have  not  attempted  nor  intended  to  confer  upon  the 
defendants  any  right  or  privilege  to  foul  or  fill  the  waters  in  question, 
or  to  in  any  way  injure  the  property  of  another  or  impair  the  use  or  en- 
jojrment  thereof  as  a  means  of  working  their  mines  or  otherwise.  The 
act  of  July  26, 1866, 13  Stat.  251,  and  the  acts  of  July  9,  1870,  16  Stat. 
217,  and  May  10,  1872,  17  Stat.  91,  amendatory  thereof,  only  purport  to 
allow  the  "  exploration"  and  '*  occupation"  of  *the  public  mineral  lands 
and  to  provide  for  their  sale  under  certain  circumstances,  subject  to  the 
power  of  the  state  to  make  nites  concerniog  '*  easements  and  drainage 
necessary  to  their  complete  development."  But  this  latter  clause  does 
not  confer  any  power  over  the  subject  upon  the  state  which  congress  did 
not  possess.  Indeed,  it  is  only  a  prudential  declaration  of  what  there 
ought  never  to  have  been  any  doubt  about,  that  the  sale  by  the  United 
States  to  the  purchaser  did  not  prevent  the  state  from  exercising  what- 
ever police  power  it  may  of  right  have  over  tbe  subject. 

The  state  has  not  authorized  the  defendants  to  use  these  waters  or 
the  adjacent  lands,  for  the  purpose  of  depositing  therein  or  thereon  their 
mining  debris,  otherwise  than  by  section  1238,  subdivision  5  of  the  coda 
of  civil  procedure,  which  provides  that ''  dumping  places  for  working 
mines"  and  "  outlets  natural  or  otherwise  "  for  the  flow  of  tailings  may 
be  taken  under  the  right  of  eminent  domain  as  for  a  public  use. 

The  supreme  court  of  the  state  has  already  decided  that  this  subdivi- 
sion 5  is  unconstitutional  when  applied  to  a  case  of  a  single  person 
seeking  to  condemn  private  property,  as  a  dumping  cr  flowing  place  for 
mining  debris.  And  it  is  difficult  to  see  on  what  ground  a  tiiking  of 
property  by  any  number  of  persons  for  such  a  purpose  can  be  held  to  be 
a  taking  of  private  property  for  a  public  use.  But  be  that  as  it  may,  this 
section  does  not  authorize  the  defendants  to  use  the  plaintiff^s  laud,  or 
the  easement  appurtenant  thereto,  as  a  dumping  ground  or  flowing  place 
for  the  tailings  from  their  mines  until  the  same  has  been  duly  condemned 
for  that  purpose  and  compensation  made  to  the  owner. 

£y  section  3  of  the  act  admitting  the  state  into  the  Union,  19  Stat.  452, 
it  is  declared,  ''  that  all  the  navigable  waters  witbin  tbe  state  shall  be 
cotnmon  highways."  If  these  words  mean  anything,  the  state  is  thereby 
restrained  from  obstructing  or  authorizing  obstructions  tp  the  navigation 
of  tbe  Feather  and  Sacramento,  which  shall  prevent  their  being  used  as 
common  highways,  according  to  their  capacity  and  condition  when  the 
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state  was  admitted.     See  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Saw. 
127. 

The  defendants  have  no  prescriptive  right  to  do  f  he  acts  complained  of . 

And,  first,  there  is  no  such  continuitj'  of  possession,  occupation,  or  use 
between  these  defendants  and  the  many  persons  who  may  have  pre- 
ceded tbetn  in  the  occupation  or  working  of  the  mines  in  tbis  re<rion, 
and  the  commission  of  similar  wrongful  acts  to  the  injury  of  the  plaint* 
iff,  or  his  co-sufTerers,  so  as  to  entitle  them  to  claim  the  benefit  of  such 
acts  or  the  time  occupied  by  them  in  support  of  their  plea  of  prescription. 
But  ns  Ihe  rule  is,  that  the  use  of  an  easement  for  such  time  ns  the  stat- 
ute makes  an  adverse  possessiop  a  bar  to  the  recovery  of  the  possession  of 
the  premises  establishes  a  prescriptive  right  thereto,  this  question  is  not 
material,  as  the  defendants  appear  to  have  been  in  the  use  of  the  rivers 
and  adjacent  lands  for  the  flow  and  deposit  of  their  tailings  for  five  years 
before  the  commencement  of  this  suit.  But  this  is  a  public  nuisance^ 
No  one  can  acquire  a  right  by  prescription  to  commit  a  public  nuisance 
as  against  the  public;  and  I  think  the  better  opinion  is,  that  an  individual 
who  sustains  a  special  injury  from  such  nuisance  may  maintain  a  suit  for 
its  abatement  or  an  injunction  to  restrain  its  further  commission  without 
reference  to  the  lapse  of  time. 

But  it  is  essential  to  a  prescriptive  right  to  an  easement  in  or  upon 
the  property  of  another  that  the  owner  should  acquiesce  in  the  use,  while 
five  years'  uninterrupted  use  of  the  waters  of  the  Yuba  and  Feather 
by  the  defendants,  as  a  place  of  flow  and  deposit  for  the  debris  of  their 
mines,  so  as  to  fill  the  channels  to  a  depth  of  no  more  than  ten  feet, 
might  under  some  circumstances  be  sufi&cient  evidence  of  an  acquies- 
cence in  such  use  by  the  plaintifif,  it  is  not  evidence  of  his  acquiescence 
in  the  use  of  such  waters  for  that  purpose,  so  as  to  fill  their  channels  to 
a  depth  of  eleven,  twelve,  or  more  feet.  The  difference  of  one  foot  in 
fill  may  make  a  very  material  difference  in  the  result  to  the  plaintiff, 
both  as  to  the  navigation  of  the  rivers  and  the  depth  and  extent  of  the 
consequent  overflow  and  deposit  on  the  adjacent  lands. 

In  the  case  of  a  continuing  and  increasing  trespass,  it  would  be  both 
illogical  and  unjust  to  infer  an  acquiescence  in  the  latter  and  more  in- 
jurious act,  merely  from  an  acquiescence,  actual  or  presumed,  in  the 
earlier  and  less  harmful  one. 

Now,  the  evidence  in  the  case  shows  beyond  a  doubt  that  the  fill  of 
the  rivers,  and  the  consequent  overflow  and  spread  of  the  tailings,  has  in- 
creased year  by  year,  for  the  past  ten  yeai*s.  And  if  the  defendants 
continue  to  work  their  mines  as  they  have  done,  this  increase  may  rea- 
sonably be  expected  to  go  on  from  year  to  year,  requiring  an  additional 
outlay  for  the  erection  and  elevation  of  levees  each  year,  and  causing 
greater  risk  and  danger  to  the  persons  and  property  in  their  vicinity. 

There  is  no  direct  evidence  of  acquiescence  in  this  case;  and  there  is 
really  little  or  no  reason  in  the  circumstances  for  saying  that  the  plaintiff 
or  the  community  affected  by  the  deposit  of  mining  debris  in  these 
waters  ever  acquiesced  in  any  proper  sense  of  that  term  in  the  conduct 
or  state  of  things  which  has  finally  resulted  so  injuriously  to  him  and 
tbem.  Rather,  it  may  be  said,  that  they  have  borne  a  burden — not  so 
heavy  or  dangerous  at  first,  but  gradually  growing  more  so,  until  it  has 
become  intolerable — which,  owing  to  the  state  of  things  heretofore  ex- 
isting in  California,  they  cpuld  not  well  avoid  if  they  would. 

But  as  the  developments  of  later  years,  following  the  introduction 
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into  the  mines  of  those  wonderful  hjdranlic  engines,  "The  Monijtor'* 
and  "  Little  Giant/'  throwing  a  stream  of  water  upon  the  gravel  and  sand 
banks  in  some  instances  of  nine  inches  in  diameter,  uuder  a  pressure  of 
from  two  hundred  to  five  hundred  feet,  have  shown  the  serious  character 
of  the  injury  produced  and  threatened  to  be  produced  by  this  Titanio 
and  unlimited  washing  of  the  mountains  into  the  rivers  and  on  to  the 
adjacent  lauds,  the  agricultural  and  commercial  interests  and  communi- 
ties injuriously  affected  thereby  have  begun  to  make  themselves  heard 
where  once  the  temporary  convenience  and  individual  will  of  the  miner 
was  the  only  law.  Since  then  the  persons  suffering  from  tliis  wrong 
have  objected  and  protested  against  its  continuance  in  many  ways,  until 
finally  they  have,  in  the  person  of  this  plaintiff,  appealed  to  this  court 
for  the  relief  to  which  they  are  entitled. 

There  is  no  statute  of  limitations  applicable  to  this  suit.  Section  319 
of  tbe  code  of  civil  procedure  of  California,  cited  by  the  defendants,  is 
confined  to  actions  involving  the  right  to  the  actual  possession  of  or  the 
title  to  real  property,  and  not  a  mere  easement  in  the  laud  of  another. 
When,  by  lapse  of  time,  accompanied  by  an  undisturbed  user,  a  party 
acquires  an  absolute  right  to  such  easement,  he  is  said  to  be  entitled  by 
prescription. 

On  the  argument,  counsel  for  the  defendants  insisted  that  dams  could 
be  built  on  the  Yuba,  above  the  valley,  as,  for  instance,  at  a  place  called 
**  The  Narrows,"  just  above  Smartsville,  that  would  prevent  tbe  flow  of 
debris  from  the  mines  and  permanently  detain  them  in  the  mountain 
courses  of  the  river;  and  upon  this  assumption  it  was  asked  that  if  the 
court  found  that  the  defendants  were  committing  a  nuisance  to  the  in- 
jury of  the  plaintiff,  as  alleged  in  tbe  bill,  it  would,  instead  of  enjoining 
them  directly,  require  them  to  construct,  or  cause  to  be  constructed, 
dams  sufficient  to  impound  their  debris  in  the  bed  of  the  stream  before 
it  reaches  the  valley,  and  in  the  mean  time  allow  them  to  operate  their 
mines  as  at  present.  In  other  words,  the  court  is  asked  to  allow  the 
defendants  to  continue  the  commission  of  tbe  nuisance  unrestrained 
until  they  can  try  the  experiment  of  abating  or  preventing  it  by  means 
of  a  dam. 

In  my  judgment,  this  would  be  a  most  lame  and  impotent  conclusion  from 
tbe  premises.  If  the  defendants  can  devise  and  carry  out  some  lawful 
plan  for  impounding  their  debris  in  the  mountains,  they  are  at  liberty  to 
do  BO,  so  far  as  the  plaintiff  is  concerned,  but  tbe  experiment  ougbt  not 
to  be  tried  at  the  expense  of  the  plaintiff  or  by  the  denial  or  postpone- 
ment of  the  relief  to  which  he  is  now  entitled.  Tbe  injunction  which  the 
plaintiff  seeks  will  not  prevent  tbe  defendants  from  building  dams,  if 
they  are  otherwise  entitled  to  do  so,  or  from  ultimately  working  their 
uines  if  it  is  found  that  by  such  means  it  can  be  done  without  injury  to 
tbe  plaintiff. 

Whether  a  dom  can  be  constructed  to  stand  the  pressure  to  which  it 
irill  necessarily  be  subject  under  tbese  circumstances,  and  whether  it 
will  be  of  any  material  use  in  preventing  the  flow  of  tbe  debris  and  tbe 
filling  of  the  river  below,  are  questions  upon  which  I  am  not  fully  advised. 
Sut  from  the  evidence  in  the  ca»e,  and  my  observations  of  tbe  premises,  I 
am  strongly  impressed  with  the  belief,  that  sufficient  of  tbe  debris  would 
fitill  pass  over  tbe  dam  in  suspension  with  the  water  to  maintain  and 
even  increase  the  present  fill  of  the  river. 

Besides,  it  is  a  very  serious  question  in  my  mind  whether  any  person 
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or  community  can  or  ought  to  be  required  to  submit  to  the  continuous 
peril  of  living  under  or  below  such  a  dam  as  this  must  neceRsarily  be,  if 
it  is  made  high  enough  to  impound  the  coarser  material;  and  this  merely 
for  the  convenience  of  another  person  or  persons  in  the  pursuit  of  iiis  or 
their  private  business.  It  may  be  likened,  at  least,  to  living  in  the  direct 
pathway  of  an  impending  avalanche. 

I  think  the  plaintiff  is  entitled  to  the  relief  asked,  and  concur  in  the 
decree  ordered. 


CIRCUIT  COURT,  DISTRICT  OF  OREGON. 

Mtt.TiER  v.  Tobik. 

IHed  December  10, 188S. 

Rbcokd,  What  Constitutbs,  under  the  Act  op  1875. — The  term  "record,"  aa  used 
in  sections  3  and  7  of  tho  act  of  1875  (18  Stat.  470),  held  to  include  the  testimony  taken 
and  on  file  in  a  cause  at  the  time  of  filing  a  petition  and  bond  for  its  removal  from  a  state 
court. 

Jurisdiction  of  State  Ck)URT,  when  It  Ceases. — Upon  the  filing  of  a  petition  and 
bond  in  due  form  and  effect  for  the  removal  of  a  cause  from  a  state  court,  whether  in 
vacation  or  term  time,  in  a  case  removable  under  the  act  of  1875,  the  jurisdiction  of  the 
state  court  ceases  at  once,  and  depositions  taken  thereafter  before  a  referee  theretofore 
appointed  to  take  the  testimony  in  the  case,  are  no  part  of  the  record  or  proceedings 
therein. 

KiGHT  OF  Removal  bt  Defendant  not  Lost  bt  Insufficient  Denials  in  Answer. 
When  it  appears  from  the  case  made  by  the  complaint  that  it  arises  under  an  act  of  con- 
gress, the  right  of  removal  by  the  defendant  is  not  lost  by  reason  of  insufiicient  denials 
in  the  auswer. 

Time  for  Filinq  Petition  for  Removal. — A  hearing  on  a  demurrer  to  a  complaint, 
and  an  order  overruling  the  same  and  allowing  the  defendant  to  answer  to  the  merits  of 
the  case,  is  not  a  *'  ti'iai"  within  the  meanins  of  that  term  as  used  in  section  3  of  the  act 
of  1875,  supra;  but  such  **  trial,*' whether  it  be  an  issue  of  fact  or  law,  is  one  upou  which 
a  final  ilisposition  of  the  case  is  made. 

**  Tkial"  and  "  Hearing." — "  Trial "  is  a  common-law  term,  to  denote  that  step  in  the 
case  by  which  the  facts  are  ascertained,  and  is  always  final  unless  the  matter  is  set  aside 
for  cause.  **  Hearing  "  is  an  equity  term,  and  may  denote  the  argument  and  couBidera- 
tiou  of  a  case  at  more  than  one  stage  of  its  progress;  but  when  it  results  in  an  absolute 
disposition  of  the  case  it  is  called  *'  final;"  out  the  term  **  trial,"  as  used  in  the  act  of 
1875,  supra^  comprehends  that  step  or  proceeding  in  a  cause  at  law  or  in  equity,  which 
results  iu  a  final  judgment  or  decree,  whether  the  ''trial "  be  of  on  issue  or  question  of 
law  or  fact. 

Suit  in  equity  to  compel  a  patentee  of  land  to  convey  the  same.  The 
opinion  states  the  facts. 

N,  B.  Knight,  for  the  plaintiff.  , 

James  F,  Watson^  for  the  defendant. 

Deady,  J.  This  is  a  motion  to  remand  this  cause  to  the  state  court.  A 
brief  statement  of  the  pleadings  and  pix>ceedings  therein  is  necessary  to  a 
correct  understanding  of  the  points  made  by  and  on  the  argument  of  it. 

On  April  6,  1883,  Uie  plaintiff  commenced  suit  in  equity  in  the  circuit 
court  of  the  state  for  the  county  of  Klamath,  to  compel  the  defendant  to 
convey  the  legal  title  and  deliver  the  possession  to  him  of  a  certain  tract 
of  land  containing  one  hundred  and  sixty  and  sixty-six  one  hundredths 
acres,  and  situate  in  said  county;  the  same  being  parts  of  sections  17, 
18,  and  19  of  tovrnship  39  south,  and  of  range  9  east  of  the  Wallamet 
meridian^  upon  substantially  the  following  allegations  of  fact: 
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That  said  land  is  swamp  and  overflowed,  and  on  Jannaty  15,  1872,  the 
agents  of  the  state,  in  pursuance  of  the  act  of  October  26,  1870,  to  pro- 
Tide  for  the  selection  and  sale  of  the  swamp  and  overflowed  lands  granted 
to  the  state  by  the  act  of  March  12,  1860,  selected  it,  as  such,  and  gave 
notice  thereof  to  the  United  States  surveyor  general  and  local  land  office; 
and  in  September  of  the  same  year  sold  the  premises  to  the  plaintiff,  who 
then  paid  them  twenty  percentum  of  the  purchase  price  thereof;  and  on 
July  5th,  said  agents,  upon  proof  that  the  plaintiff  had  reclaimed  said  land, 
and  the  payment  of  the  balance  of  the  purchase  money,  made  a  convey- 
ance of  the  same  to  him. 

That  by  the  last  survey  of  said  township,  made  in  1872,  and  approved 
in  April,  1873,  said  land  was  returned  as  *'  public  land;"  and  on  May  3, 
1873,  the  defendant  duly  claimed  the  same,  in  the  proper  land  office,  as 
a  pre-emption,  and  on  April  24,  1875,  made  proof  in  said  office  of  his 
compliance  with  the  laws  of  the  United  States  as  a  settler  thereon  under 
the  pre-emption  act,  and  on  October  6,  1875,  a  patent  was  issued  to  him 
therefor;  and  that  the  defendant  well  knew  the  land  in  question  was 
swamp  and  overflowed,  and  that  his  proof  of  compliance  with  the  pre- 
emption act  was  false  and  fraudulent. 

On  April  24, 1883,  the  defendant  demurred  to  the  complaint  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  with  three 
special  assignments,  to  the  effect  that  the  suit  was  barred  by  the  lapse  of 
time,  and  a  fourth  to  the  effect  that  the  sale  to  the  plaintiff  was  valid, 
tinder  the  proviso  to  section  1  of  the  act  of  March  12,  1860,  by  which  the 
United  States  reserved  the  right  to  dispose  of  any  land  within  the  pur- 
view of  said  act,  to  a  settler  under  the  pre-emption  act,  at  any  time  before 
the  title  thereto  is  confirmed  to  the  state;  and  on  May  22d  the  same  was 
overruled,  with  leave  to  the  defendant  to  answer  to  the  merits. 

On  May  23d  the  defendant  answered  the  complaint,  denying  the  mate- 
rial allegations  therein,  except  that  of  the  sale  by  the  plaintiff,  and  alleg- 
ing that  the  plaintiff's  proof  of  reclamation  was  false  and  fraudulent,  and 
that  he  never  did  anything  to  drain  the  land  or  make  it  any  more  fit  for 
cultivation  than  it  was  on  March  10,  1860,  and  that  the  land  is  "  wetter" 
now  than  it  was  then;  that  the  defendant  has  had  ten  acres  of  land  under 
the  plow,  on  which  he  raised  "  wheat,  rye,  barley,  oats,  potatoes,  and 
cablmge,"  besides  five  acres  in  timothy,  and  that  none  of  the  remainder 
of  said  land  has  ever  been  cultivated,  either  in  *'  grass,  cereals,  or  vege- 
tables;" and  that  he  has  put  improvements  thereon  of  the  value  of  one 
thousand  and  seventy  dollars,  consisting  of  one  mile  of  fence,  a  cabin, 
corral,  barn,  and  bridge. 

On  May  23d,  so  much  of  the  defendant's  answer  as  alleged  the  failure 
of  the  plaintiff  to  reclaim  this  land  and  the  false  and  fraudijdent  character 
of  bis  proof  thereabout,  was  stricken  out  on  motion  of  the  plaintiff. 

On  the  same  day  a  replication  was  filed  in  the  case,  in  which  the  de- 
fendant is  styled  "  Collahan,"  commencing:  "  The  defendant,  for  replica- 
tion to  the  defendant's  answer,"  etc.  Opposite,  in  the  margin,  the  clerk 
or  copyist  has  volunteered  this  statement:  "Error  in  the  name  of  the 
defendant."  However,  the  matter  is  not  material  now,  as  the  replication 
only  denies  that  the  defendant  acted  in  good  faith,  and  that  his  improve- 
ments were  worth  more  than  four  hundred  and  twenty  dollars. 

On  May  24th,  the  state  court  made  an  order,  ''  by  consent  of  all  par- 
ties. "  referring  the  case  to  its  clerk  as  a  referee  to  take  the  testimony 
ibeyem. 
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On  July  31st,  and  in  Tacation,  the  defendant  filed  a  petition  and  bond 
in  due  form  and  effect  for  the  removal  of  the  cause  to  this  court,  upon  the 
ground  that  it  arose  under  a  law  of  the  United  States,  namely,  the  act  of 
March  12,  1860,  aforesaid. 

On  August  3d  the  referee  caused  notice  to  be  served  on  the  parties  that 
he  would  proceed  to  take  the  testimony  in  the  case  on  the  eighth  inst. 

On  August  23d  the  defendant  filed  a  motion  to  remove  the  cause  to 
this  court,  based  upon  the  petition  and  bond  aforesaid^  and  on  August 
27th,  the  first  dav  of  that  term,  the  plaintiff  filed  a  motion  for  judgment  on 
the  pleadings,  which  the  court  took  no  action  upon,  but  made  an  order 
removing  the  cause,  and  directed  the  clerk  to  ^*  make  out  a  transcript  of 
all  the  pleadings,  motions,  and  orders  "  of  the  court  and  deliver  the  same 
to  the  defendant.  On  the  same  day  the  referee  reported  that  he  had 
taken  the  testimony  in  the  case  on  the  eighth  and  twenty-third  of  August, 
**  both  parties  having  rested  "  on  the  latter  day,  and  submitted  the  same 
to  the  court. 

In  his  certificate  to  the  transcript,  dated  September  12th,  the  clerk  states 
that  it  is  a  copy  of  all ''  the  original  pleadings,  motions,  and  orders"  in 
said  cause,  together  with  the  original  petition  and  bond  for  removal — 
*'  excepting  the  testimony  in  said  cause,  which  now  remains  full  and  com- 
plete in  my  office,  for  the  reason  that  the  defendant  refuses  to  pay  for  a 
transcript  of  said  testimony." 

The  motion  to  remand  was  filed  on  October  25th,  and  is  based  on  the 
following  grounds: 

1.  The  defendant  has  not  filed  in  this  court  a  copy  of  the  record  as  re- 
quired by  law. 

2.  That  this  court  has  no  jurisdiction  of  the  parties  or  subject-matter, 
because  all  the  material  allegations  of  the  complaint  are  admitted  by  the 
answer,  and  therefore  there  is  no  issue  in  the  case  involving  the  construc- 
tion of  an  act  of  congress,  as  alleged  in  the  petition  for  removal. 

On  November  1st  the  defendant  filed  a  motion  for  leave  to  file  a  transcript 
of  said  testimony.  This  motion  was  argued  and  submitted  with  the 
motion  to  remand  on  November  10th. 

The  first  ground  of  the  motion  to  remand  involves  the  interpretation 
of  the  word  **  record  *'  as  used  in  the  judiciary  act  of  1875. 

By  section  3  (18  Stat.  471)  of  this  act,  the  party  applj'ing  for  the  re- 
moval of  a  cause  must  give  a  bond  conditioned  that  ne  will  enter  in  the 
circuit  court  on  the  first  day  of  its  next  session  ''  a  copy  of  the  record  in 
such  suit;"  and  in  section  7,  further  time  is  given  in  a  certain  contin- 
gency for  filing  **  said  copy  of  record  in  said  circuit  court." 

At  common  law  the  term  does  not  include  depositions  or  other  evi- 
dence used  in  the  trial  of  a  case,  unless  they  are  made  a  part  of  the  record 
by  a  bill  of  exceptions. 

At  one  time  the  memorial  of  the  pleadings  and  proceedings  of  the 
court  of  chancery,  when  exercising  equity  jurisdiction,  was  not  thought 
to  have  the  dignity  and  effect  of  a  record,  nor  was  the  court  considered 
a  court  of  record,  as  its  power  to  fine  and  imprison  was  denied:  2  Bac. 
Abr.  392,  n.  d. ;  4  Inst.  84.  But  in  the  progress  of  time  and  the  growth 
of  the  equity  jurisdiction  of  the' court,  the  equality  of  the  same  in  this 
particular  with  the  common-law  courts  has  been  tacitly  conceded  or  de- 
clared by  statute:  Story's  Eq.  Jur.,  sec.  547. 

The  statutes  concerning  writs  of  error  and  appeals  use  the  term  in  ap- 
parently the  same  sense,  and  so  as  not  to  include  the  testimony  merelj 
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on  file  in  the  case.  By  section  997  of  the  revised  statutes,  it  is  simply 
provided  that  there  shall  be  returned  "with  a  "writ  of  error  an  "  authenti- 
cated transcript  of  the  record;"  "while  by  section  C98,  it  is  provided  in 
appeal")  in  cases  in  equity  that  there  shall  be  transmitted  to  the  appellate 
court  **  a  transcript  of  the  record  "  and  also  **  copies  of  the  proofs." 

In  the  case  of  a  removal  under  section  12  of  the  act  of  1789  (1  Stat. 
79),  the  application  had  to  be  made  at  the  time  of  the  defendant's  ap- 
pearance, and  copies  of  the  "process"  against  him  "were  required  to  be 
filed  in  the  circuit  court,  "which  included  the  declaration  or  other  paper 
by  which  the  suit  was  commenced  in  the  state  court:  Martin  v.  Kanouse, 
1  Bktch.  149. 

But  in  a  removal  under  the  act  of  1865,  and  the  amendment  thereto  of 
1867  (14  Stat.  306,  558;  B.  S.,  sec.  639),  the  application  may  be  made  at 
any  time  before  trial  or  final  hearing  of  the  cause,  and  the  party  causing 
the  removal  is  required  to  file  in  the  circuit  court  **  copies  of  the  process 
against  him  and  of  all  pleading,  depositions,  testimony,  and  other  pro- 
ceedings in  the  cause  concerning  or  affecting  the  petitioner." 

Considering  the  nature  of  the  provisions  on  this  subject  in  the  acts 
prior  to  that  of  1875,  and  the  apparent  purpose  and  intent  of  all  of  them 
to  provide  for  the  removal  of  a  cause  as  it  may  stand  in  the  state  court 
when  the  petition  for  such  removal  is  filed,  my  opinion  is,  that  the  term 
**  record,"  as  here  used,  ought  to  be  held  to  include  the  process,  plead- 
ings, depositions,  etc. ,  as  set  forth  in  detail,  in  the  act  of  1866,  on  file  in 
the  cause  at  the  time  of  removal.  What  has  been  duly  or  regularly  done 
in  the  cause  up  to  that  time  is  a  part  of  it,  and  ought  not  to  be  separated 
from  it  on  a  removal  for  trial  in  the  circuit  court. 

Technically  speaking,  a  depbsition  may  not  be  a  part  of  the  "  record," 
even  in  a  suit  in  equity;  but  it  is  a  part  of  the  cause  upon  i;vhich  its  cor- 
rect determination  may  depend,  and  for  this  purpose  ought  to  be  consid- 
ered a  part  of  the  *'  record." 

But  it  is  contended  by  the  counsel  for  the  defendant  that  even  upon 
this  construction  of  the  statute,  the  depositions  in  question  are  no  part 
of  this  record,  because:  1.  The  jurisdiction  of  the  state  court  ceased  upon 
the  filing  of  the  petition  for  removal  on  July  31st,  while  the  depositions 
"were  not  taken  until  between  the  eighth  and  twenty-third  of  August;  and, 
2.  That  even  if  its  jurisdiction  did  not  cease  until  August  27th,  the  first 
day  of  the  term  next  following  the  filing  of  the  petition,  when  it  made 
the  order  for  removal,  still,  although  it  appears  from  the  file  marks  of  the 
clerk  that  the  report  of  the  referee  was  filed  on  that  day,  it  does  not  ap- 
pear that  it  was  filed  before  the  order  of  removal  was  made. 

It  is  suggested  by  counsel  for  the  defendant  that  the  clerk  of  the  state 
court,  who  was  also  the  referee  in  the  case,  is  desirous  of  having  it  appear 
that  these  depositions  are  a  part  of  this  record,  so  that  he  may  receive  the 
fees  for  taking  and  copying  them. 

In  the  order  of  removal,  the  court  directs  the  clerk  to  make  a  transcript 
or  copy  of  the  record,  containing  "all  the  pleadings,  motions,  and 
orders,"  but  is  silent  as  to  testimony.  In  the  certificate  of  the  clerk  to 
the  transcript,  some  pains  are  taken  to  show  that  it  does  not  contain  the 
testimony  in  the  case,  which,  it  is  therein  stated,  "  now  [September  12th] 
remains"  in  the  clerk's  office,  but  when  it  yraBfded  therein,  if  ever,  is  not 
stated. 

But  it  is  not  material  what  the  fact  is  in  this  particular.  The  jurisdic- 
tion of  the  state  court  ceased  on  the  filing  of  the  petition  and  bond,  and 
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the  power  and  authority  of  the  referee  under  the  order  of  reference  then 
came  to  an  end  also.  The  subsequent  order  of  removal  was  not  the 
cause  of  the  court's  losing  its  jurisdiction.  At  most,  that  was  only  a  con- 
venient mode  of  manifesting  its  acceptance  of  the  petition  and  bond,  as 
required  bv  section  3  of  the  act  of  1875,  and  took  effect  by  relation  from 
the  date  of  filing  the  same. 

In  Osgood  V.  Chicago  etc.  Co.,  6  Biss.  344,  Judge  Drummond  held 
that  a  petition  and  bond  filed  in  vacation,  for  removal  of  a  cause,  had  the 
like  effect  as  one  filed  in  term  time,  and  that  upon  the  filing  of  the  same, 
the  jurisdiction  of  the  state  court  ceased.  And  in  Railway  Co.  v.  Missis- 
sippi, 102  U.  S.  141,  Mr.  Justice  Harlan,  speaking  for  the  court,  said: 
''  It  [the  state  court]  was  entirely  without  jurisdiction  to  proceed  after  the 
presentation  of  the  petition  and  bond  for  removal."  To  the  same  effect 
IS  the  ruling  in  Kern  v.  Huidekoper,  103  Id.  492;  Railway  Co.  v.  Koontz, 
104  Id.  14;  and  Steamship  Co.  v.  Tugman,  106  Id.  122. 

And  it  matters  not  that  the  parties  appear  to  have  gone  before  the 
referee  and  engaged  in  taking  this  testimony  in  pursuance  of  a  notice 
from  him  to  that  effect,  after  the  presentation  of  the  petition  and  bond. 
This  may  have  been  done,  so  far  as  the  defendant  is  concerned,  for  divers 
reasons;  and  having  been  required  by  the  referee  to  appear,  he  was  en- 
titled to  do  so,  if  he  thought  best,  and  lost  no  right  by  so  doing.  His 
action  in  this  respect  can  not  have  the  effect  to  restore  the  jurisdiction  of 
the  state  court:  Railway  Co.  v.  Koontz,  104  XJ.  S.  15;  Insurance  Co.  v. 
Dunn,  19  Wall.  222. 

The  second  ground  of  the  motion  is  a  novel  one. 

This  case,  it  is  admitted,  arises  under  an  act  of  congress.  Both  the 
claim  of  the  plaintiff  and  ihe  defense  of  the  defendant,  apart  from  that 
of  the  lapse  of  time,  so  arise — the  former  under  the  swamp-land  act  of 
March  12,  1860  (12  Stat.  3),  and  the  latter  under  the  pre-emption  act. 
The  case  made  by  the  plaintiff  is  clearly  one  of  natiohal  jurisdiction,  and 
removable  to  this  court  by  either  party  under  the  first  clause  of  section 
2  of  the  act  of  1875.  But,  admitting  this,  the  plaintiff  contends  that 
the  defendant,  by  the  use  of  a  conjunctive  or  literal  denial  in  his  answer, 
as  that  the  land  is  not  swamp  and  overflowed,  or  that  the  defendant's 
proof  of  compliance  with  the  pre-emption  act  was  not  false  and  fraudu- 
lent, has  impliedly  admitted  that  the  land  is  either  swamp  or  overflowed, 
and  that  the  proof  is  either  false  or  fraudulent,  and  therefore  has  not 
denied  that  the  land  is  either  swamp  or  overflowed,  or  the  proof  false  or 
fraudulent,  but  only  that  the  former  is  not  both  swamp  and  overflowed, 
and  the  latter  false  and  fraudulent;  and  that  thereby  he  has  admitted  the 
plaintiff's  case,  and  therefore  there  is  no  issue  in  the  pleadings  involving 
the  construction  of  an  act  of  congress,  and  therefore  there  is  no  case  for 
removal — citing  Scoville  v.  Barney,  4  Or.  288;  Moser  v.  Jenkins,  5  Id. 
447;  Kuhland  v.  Sedgwick,  17  Cal.  123;  Woodworth  v.  Knowlton,  22 
Id.  164. 

But  I  think  it  is  a  mistake  to  say  that  the  right  of  removal  in  this  case 
depends  upon  the  nature  of  the  issues  or  defense  made  by  the  defend- 
ant's answer.  As  soon  as  the  suit  was  commenced,  and  before  there  was 
any  defense  made  in  the  case,  or  it  was  known  there  would  be  any,  the 
right  of  removal  attached,  and  continued  until  the  time  for  filing  the 
petition  for  removal  expired. 

It  may  be  that  after  a  failure  to  answer,  which  in  effect  confesses  the 
plaintiff's  cause  of  action,  or  an  answer  which  expressly  confesses  it. 
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the  right  of  remoTal  is  gone,  there  heing  no  longer  any  dispute  or 
contention  hetween  the  parties.  The  admission  takes  the  place  of  a 
'*  trial,"  and  a  petition  for  removal  must  precede  the  one  as  well  as  the 
other.  But  so  long  as  the  answer  does  not  expressly  admit  the  plaintiff '» 
cause  of  action,  but  makes  or  attempts  to  maike  a  defense  thereto,  how- 
ever unskillfuUy  stated  or  insufficient  in  law,  the  right  of  removal  is  not 
prejudiced  thereby.  Nor  do  I  think  that  the  allegation  that  this  land  is 
^*  swamp  and  overflowed''  should  be  classed,  for  the  purpose  of  denial, 
in  the  same  category  with  a  simple  allegation  as  to  time  or  amount  or  of 
the.  commission  of  an  act  unlawfully  or  with  a  particular  intent,  in  which 
case  a  mere  literal  denial  of  the  allegation  is  not  deemed  sufficient  to  con- 
trovert it. 

Besides,  the  phrase  *'  swamp  and  overflowed,"  as  defined  by  section  2 
of  the  Arkansas  swamp-land  act  of  1850,  is  merely  the  equivsJent  of  the 
phrase  **  wet  and  unfit  for  cultivation,"  and  therefore  land  which  is  too 
"wet"  for  cultivation  is  "swamp  and  overflowed,"  whether  the  water 
flows  over  it  or  stands  upon  it.-  In  this  sense  the  adjectives  "  swamp" 
and  *' overflowed,"  taken  together,  qualify  the  noun  '*  land"  in  but  one 
particular — express  but  one  fact  concerning  it — that  is,  it  is  too  wet  for 
cultivation,  and  this  may  be  traversed  by  a  literal  denial. 

Ab  what  is  false  is  not  necessarily  fraudulent,  particularly  as  to  the  per- 
son who  may  use  the  falsehood  wiwout  being  aware  of  its  falsity,  the  ad- 
jectives *'  false  "  and  "  fraudulent"  may  express  different  qualities  of  the 
noun  "  proof,"  and  therefore  n  literal  denial  of  the  allegation  that  the 
defendant's  proof  of  compliance  with  the  pre-emption  act  was  "false 
and  fraudulent,"  is  not  well  controverted  by  the  literal  denial  thereof  in 
his  answer. 

But  admitting  that  these  denials  are  insufficient,  and  that  the  plaintiff 
is  entitled  to  a  judgment  on  the  pleadings  or  a  decree  on  the  bill  and 
answer,  still  the  defendant  was  entitled  to  remove  the  cause  into  this 
court,  and  have  that  question,  as  well  as  any  other  that  may  arise  in  it, 
determined  here. 

A  motion  was  made  by  the  plaintiff  in  the  state  court  for  a  judgment 
on  the  pleadings,  after  the  filing  of  the  petition  for  removal,  but  the 
court  does  not  appear  to  have  taken  any  notice  of  it,  for  the  reason,  pre- 
somably,  that  its  jurisdiction  over  the  case,  except  perhaps  to  give  direc- 
tion to  the  clerk  n)r  the  delivery  of  the  copy  of  the  record,  was  gone. 

Again,  the  defendant  may  ask  leave  to  amend  his  answer  in  this  par- 
ticular, if  it  is  thought  material,  and  no  court  would  refuse  such  an  ap- 
plication, if  made  before  the  trial  or  motion  for  judgment  was  decided. 

Besides,  upon  an  application  for  judgment  on  the  pleadings  or  a  hearing 
of  the  cause  on  bill  and  answer,  the  question  will  arise  as  to  whether  the 
United  States,  by  the  proviso  to  section  1  of  the  act  of  1860,  did  not  re- 
serve to  itself  the  right  to  dispose  of  any  swamp  and  overflowed  land  in 
Oregqn,  under  any  law  theretofore  enacted — as  the  pre-emption  law — at 
any  time  before  a  patent  was  issued  therefor  to  the  state,  as  provided  in 
section  2  of  the  Arkansas  act  of  1850;  and  whether  the  condition  of  this 
land,  as  to  being  swamp  and  overflowed  or  not,  has  not  been  conclusively 
determined  against  the  plaintiff  bv  the  department  of  the  interior  in  re- 
ceiTing  and  allowing  the  application  of  the  defendant  to  enter  the  same 
under  the  pre-emption  act,  and  the  issue  of  a  patent  thereon  to  him: 
Cahn  V.  Barnes,  7  Saw.  52. 

Oik  the  argument,  <^ounsel  for  the  plaintiff  made  another  point  that  is 
2^0.3-6 
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not  in  the  motion;  namely,  that  the  application  for  remoTal  of  the  cause 
having  been  made  after  the  hearing  on  the  demurrer  to  the  complaint, 
and  the  order  overruling  the  same,  was  not  made  before  the  ''  trial"  of 
the  cause,  and  therefore  came  too  Late. 

It  may  be  admitted  that  a  hearing  and  determination  of  a  cause  upon 
a  demurrer  to  the  complaint  is  a  "  trial "  of  the  same  within  the  meaning 
of  that  term  as  used  in  section  3  of  the  act  of  1875.  But  if  upon  the 
hearing  of  the  didmurrer  the  same  is  overruled,  but  instead  of  the  court's 
giving  judgment  upon  the  complaint  for  the  plaintiff,  it  makes  an  order 
allowing  the  defendant  to  answer  or  plead  to  the  merits,  I  do  not  think 
there  has  been  a  ''  trial "  of  the  cause,  within  the  meaning  of  the  act,  so 
as  to  preclude  the  right  of  either  party  to  apply  for  a  removal  of  the 
same.  The  *'  trial"  contemplated  by  the  act  is  a  final  one,  in  which  the 
cause,  as  far  as  the  judgment  of  the  state  court  is  concerned,  is  ended. 
In  the  act  of  186C,  supra,  the  language  used  is  "  trial  or  final  hearing," 
and  in  that  of  1867,  aupra,  it  is  ''final  hearing  or  trial."  In  the  revised 
statutes  (sec.  639,  subs.  2  and  3)  the  language  of  the  first  act  is  used. 
But  I  regard  the  difference  between  them  as  one  merely  of  collocation  of 
words  and  not  sense.  '*  Trial "  is  a  common-law  term,  and  is  commonly 
used  to  denote  that  step  in  an  action  by  which  issues  or  questions  of 
fact  are  decided.  It  was  also  formerly  applied  to  the  hearing  on  a  de- 
murrer, as  the  trial  of  an  issue  of  law.  It  is  always  final  unless  the  ver- 
diet  or  Insult  is  set  aside  for  cause.  "  Hearing"  L  an  equity  term,  and 
is  properly  applied  to  the  argument  and  consideration  of  a  case  at  the 
several  stages  of  its  orderly  progress,  but  when  applied  to  that  upon 
which  the  case  is  absolutely  determined — disposed  of — it  is  qualified  by 
the  word  "  final." 

In  Insurance  Co.  v.  Dunn,  19  Wall.  224,  it  was  held  under  the  act  of 
1867,  that  where,  by  the  local  law,  the  defendant,  after  a  verdict  against 
him,  was  absolutely  enti tied  to  a  *'  second  trial,"  on  giving  bond  to  abide 
the  judgment  of  the  court,  and  he  did  so,  he  might  thereafter  remove  the 
cause  to  the  circuit  court. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Swayne  said:   "  It 

tthe  statute]  was  intended  to  permit  the  removal  at  any  time  before  a 
tearing  or  trial,  final  in  the  cause  as  it  stopd,  when  the  application  for 
the  transfer  was  made." 

The  act  of  1875  simply  uses  the  word  "  trial " — ^providing  that  the  petir. 
tion  for  removal  of  a.  cause  shall  be  filed  ''before  the  trial  thereof," 
whether  it  is  an  action  at  law  or  a  suit  in  equity — and  should  be  con- 
strued as  only  applicable  to  that  step  or  proceeding  in  the  progress  of 
the  case  which  results  in  a  final  disposition  of  it.  And  so,  in  my  judg- 
ment, when  a  cause  is  submitted  to  a  jury  and  no  verdict  is  given,  or  the 
one  given  is  set  aside^  or  when  a  cause  is  heard  upon  a  demurrer  and  no 
final  judgment  or  decree  is  given  thereon,  but  leave  is  given  to  amend  or 
answer  over,  as  the  case  may  be,  there  is  no  "  trial"  within  the  meaning 
of  the  act,  and  therefore,  at  any  time  before  a  trial  of  an  issue  of  fact  or 
law  which  results  in  a  final  disposition  of  the  case,  and  during  the  term 
at  which  such  trial  may  be  had,  a  party  entitled  to  remove  the  same  may 
file  his  petition  and  bond  therefor  with  effect. 

See  also  the  cases  of  Yulee  v.  Yose,  99  U.  S.  544;  Removal  Cases,  100 
Id.  473;  Hewett  v.  Phelps,  105  Id.  395. 

The  motion  to  remand  is  denied,  and  also  the  motion  to  file  the  testi- 
mony taken  before  the  referee  after  the  petition  and  bond  tox  removal 
were  filed. 
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West  v.  Home  Iksijbanoe  Co.  bt  al. 

Filed  December  IS,  1883. 

YsBiFiGATTON  OF  Answeb  BT  FOREIGN  Insvrancb  Coupant.— A  foreign  iiunirano9 
tompmy  that  has  appoiDted  an  agent  here  upon  whom  process  may  be  served  for  it,  as 
provided  in  sections  7  and  8  of  the  foreign  corporation  act  (Or.  Laws,  617),  is  not  absent 
from  the  state,  so  that  any  agent  or  attorney  thereof  may  verify  ito  answer  to  a  com^ 
plaint,  bot  snch  answer  must  oe  verified  by  the  agent  appointed  under  the  statuts  to 
stand  for  the  corporation,  or  by  some  other  agent  or  attorney  who  has  personal  knovl> 
edge  of  the  facts  involved  in  the  allegations  therein. 

Vkbification  by  an  Agent  having  Knowledge  of  the  Facts. — Where  an  agent 
verifies  an  answer  on  the  ground  that  the  allegations  thereof  are  within  his  personal 
knowledge,  for  the  purpose  of  this  verification,  the  allegations  in  the  answer  are  to  be 
taken  as  part  of  his  statement^  and  it  must  appear  therefrom  that  the  truth  or  falsity  of 
■nch  allegations  are  within  his  personal  knowledge. 

'  AVherb  an  Answer  Controvebts  Sunort  Aixeoations  in  the  Ck)MPLAiNT  by 
simply  denying  any  knowledge  or  information  thereof  sufficient  to  form  a  belief,  and 
such  answer  is  verified  by  an  agent  of  the  defendant  who  states  in  the  verification  that 
tiie  facts  contained  in  the  answer  are  within  his  knowledge,  it  does  not  appear  that  such 
agent  was  authorised  to  verify  the  same,  because  of  his  personal  knowledge  of  the  ma- 
terial allegations  therein,  but  the  contrary. 

Personal  Knowledge  of  an  Allegation  in  an  AN8WEl^  within  the  purview  of 
section  79,  is  a  personal  knowledge  of  its  truth  or  falsity;  and  if  the  allegation  is  a  neg- 
ative one,  this  necessarily  includes  a  knowledge  of  the  truth  or  falsity  of  the  allegation 
denied. 

Action  to  recover  insurance.    The  opinion  Btates  the  facts. 
Julius  Morelandf  for  the  plaintiff. 
JSllis  O,  Hughes ^  for  the  defendants. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff  to  recover  from  the 
defendants  the  sum  of  three  thousand  dollars,  the  loss  sustained  by  the 
burning  of  a  store  and  stock  of  goods  therein,  at  West  Port,  Oregon,  on 
December  25,  1882,  and  while  the  same  -were  jointly  insured  for  that 
8um  by  the  defendants. 

Tho  action  was  commenced  in  the  state  circuit  court  for  this  county  on 
June  28,  1883.  On  August  9th,  the  cause  was  removed  here  by  the  de- 
fendants— they  being  citizens  of  New  York  and  Connecticut  respectively, 
and  the  plaintiff  of  Oregon. 

On  October  20th  the  defendants  answered  the  complaint,  and  the 
plaintiff  moves  to  strike  out  the  same  for  want  of  a  proper  verification. ' 

It  appears  from  the  complaint  that  in  1874  John  West,  David  West 
(the  plaintiff),  and  C.  A.  McGuire  were  partners  in  business  at  West 
Port,  under  the  firm  name  of  J9hn  West  &  Co. ,  and  that  they  continued 
8o  until  1878,  when  the  business  passed  into  the  hands  of  John  West, 
and  was  by  him  carried  on  under  the  old  firm  name  until  1881,  when  he 
disposed  of  it  to  the  plaintiff,  who  continued  it  on  his  account  until  De- 
cember 25,  1882.  During  this  time  Allen  &  Lewis,  of  Portland,  were  the 
a£^ents  of  John  West  &  Co.  and  the  plaintiff,  and  annually  procured  in- 
surance on  their  store  and  merchandise  at  West  Port,  from  the  defend- 
ants, by  ordering  a  renewal  of  the  policy  in  a  given  sum  and  paying  the 
premium  therefor,  and  that  on  January  25,  1882,  he  directed  a  renewal 
of  such  policy  in  the  name  of  John  West  &  Co.,  in  the  sum  of  five  hun-^ 
dred  dollars  on  the  store  and  two  thousand  five  hundred  dollars  on  the 
merchandise,  and  on  December  25th  thereafter  the  property  was  destroyed 
laj  fire;  and  that  the  store  was  then  and  had  been  owned  by  John  West, 
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and  the  merchandise  by  the  plaintiff,  and  on  May  9th  the  former  assigned 
his  interest  in  the  policy  to  the  plaintiff. 

It  also  appears  from  the  complaint  that  the  defendants,  being  foreign 
corporations,  have  each  duly  appointed  Mr.  Henry  Failing  their  agent 
and  attorney,  upon  'whom  service  of  summons  may  be  made  in  this, 
connty,  as  provided  and  required  in  such  cases  by  sections  7  and  8  of  the 
foreign  corporation  act:  Or.  Laws,  p.  617. 

.  The  answer  is  verified  by  £.  Oldendorf ,  the  local  agent  of  the  defend* 
ants  at  Portland,  who  states  therein  that  he  makes  the  affidavit  because 
he  **  knows  the  facts"  contained  in  the  answer  of  his  **  own  knowledge;'' 
and  that  none  of  the  "  officers  "  of  the  defendants  are  within  the  state. 
*  The  answer  contains  several  defenses  to  the  action,  called  therein 
**  separate  and  further  answers  and  defenses,"  in  which  the  facts  alleged 
are  stated  unqualifiedly.  Besides  these,  the  answer  contains  denials  of 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
the  firm  of  John  West  &  Co.  was  constituted  as  alleged,  or  the  plaintiff 
purchased  the  business  and  carried  it  on,  and  the  last  insurance  procured 
in  the  firm  name  was  procured  and  paid  for  by  him,  or  the  store  was 
owned  by  John  West  and  the  merchandise  by  the  plaintiff,  or  the  same 
was  destroyed  by  fire,  or  the  plaintiff  damaged  thereby,  or  John  West 
assigned  his  interest  in  the  policy  to  the  plaintiff  as  alleged;  and  adds 
diereunto  "and,  therefore,  they  deny  the  same." 

Section  79  of  the  code  of  civil  procedure  requires  that  an  answer  shall 
be  verified  by  the  party,  his  agent  or  attorney,  to  the  effect  that  ''he 
believes  it  to  be  true."  The  verification  must  be  made  by  the  affidavit 
of  the  party;  but  if  he  is  absent  or  incapable  of  making  it,  his  agent  or 
attorney  may  make  it;  and  such  agent  or  attorney  may  make  it  in  any 
case,  '*  if  all  the  material  allegations"  of  the  answer  are  within  his  ''  per- 
sonal knowledge."  In  the  case  of  a  corporation,  the  verification  may  be 
made  by  any  officer  thereof,  upon  whom  service  of  a  summons  might  be 
made. 

For  the  purpose  of  this  question,  I  do  not  think  the  defendants  can  be 
regarded  as  absent  from  the  state.  They  are  here  by  their  agent  or 
attorney  appointed  under  the  act,  to  stand  for  and  represent  them  in  the 
courts,  in  all  proceedings  therein  against  them.  Without  this  statute 
{ug;ent  they  can  not  exist  here,  and  with  or  by  means  of  him  they  are  for 
the  purjiose  of  this  litigation  within  this  jurisdiction.  As  he  is  the  only 
officer  or  agent  upon  whom  service  can  be  made  for  the  defendants  in  this 
state,  it  follows  that  he  is  the  only  one  who  can  verify  their  answer, 
unless  it  be  an  agent  to  whom  all  the  material  allegations  are  known. 
An  answer  may  be  verified  by  such  an  agent  in  any  case. 

But  the  agent  who  makes  this  verification  does  not  appear  to  have  this 
knowledge.  The  answer  denies  that  the  defendants  have  any  knowledge 
or  information  sufficient  to  form  a  belief  of  most  of  the  allegations  of  the 
complaint,  some  of  which  are  certainly  material,  and  all  of  them  are  pre- 
Humably  so,  or  they  would  not  have  been  denied. 

The  agent  states,  in  his  verification,  in  effect,  that  he  has  personal 
knowledge  of  the  "  facts  contained  in  the  answer,"  but  he  does  not  say 
that  all  t£e  material  allegations  therein  are  within  his  personal  knowledge. 

Of  course  the  affiant  may  know  that  he  does  not  know  whether  the  alle- 
gations thus  denied  are  true  or  not.  Beyond  this  his  knowledge  is  not 
shown  to  extend.  And  if  this  is  sufficient  to  enable  an  agent  to  verify  aa 
answer,  in  place  of  the  party,  it  will  never  be  difficult  to  find  and  often 
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convenient  to  h&\e  one  who  can  deny  the  allegations  of  an  adyersaiy'd 
pleading  on  Hie  ground  of  ignorance  of  the  subject-matter^  and  thereby 
put  him  to  the  labor  and  expense  of  proving  what  would  otherwise  be 
admitted. 

Strictly  speaking,  the  answer  is  the  allegation  of  the  defendants,  and 
the  verification  is  tiie  affidavit  of  the  agent  making  iL  But  in  effect,  and 
for  the  purpose  of  verification,  I  think  the  answer  must  be  considered  ad 
the  allegation  of  the  agent.  And  it  must  appear  therefrom  that  the  ma- 
terial allegations  of  the  latter  are  within  his  personal  knowledge. 

Now,  an  allegation  within  the  personal  knowledge  of  the  party  making 
it  is  one  whereof  he  knows  the  truth  or  falsity.  And  if  this  allegation  is 
a  negative  one,  it  is  necessarily  implied  that  he  knows  the  truth  or  falsity 
of  the  allegation  denied.  For  instance,  if  the  answer  to  the  allegation 
of  the  plaintiff  concerning  the  destruction  by  fire  of  the  insured  property 
and  his  loss  thereby  contain  merely  a  denial  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  and  the  agent  who  verifies  it 
says  the  facts  contained  in  the  answer  are  within  his  personal  knowledge, 
this,  taken  together,  is  in  effect  an  admission  that  the  agent  has  no  knowl- 
edge of  the  subject  of  the  allegation  or  the  facts  involved  in  it,  and  there- 
fore is  not  qualified  to  make  the  verification. 

On  the  other  hand,  if  the  averment  in  the  verification  as  to  the  agent's 
knowledge  is  considered  sufficient  to  authorize  him  to  verify  the  answer, 
then  the  answer  is  so  far  manifestiy  false  and  sham,  because  the  aver- 
ment therein  is,  that  he  has  no  knowledge  or  information  on  the  subject. 

Giving  section  79  a  practical  construction,  so  as  to  secure  the  end  for 
wliich  it  was  enacted,  to  prevent  parties  from  putting  in  issue  and  con- 
testing facts  which  they  con  not  affirm  or  deny  on  oath,  I  think  that  when 
a  defendant  seeks  to  have  his  answer  verified  by  the  oath  of  a  third  per- 
son, on  the  ground  that  the  matter  is  within  the  personal  knowledge  of 
the  latter,  there  can  be  no  traverse  of  an  allegation  in  the  complaint  by 
a  mere  denial  of  any  knowledge  or  information  thereof. 

In  the  nature  of  tilings,  that  form  of  denial  must  be  allowed  where  the 
answer  is  verified  by  the  party.  He  has  no  choice,  and  can  only  admit 
or  deny  directiy  so  far  as  his  knowledge  or  belief  extends,  but  when  an 
agent  volunteers  or  is  selected  to  verify  an  answer  on  the  ground  of  his 
knowledge  of  the  facts,  it  must  appear  from  the  answer  as  verified  that 
lie  lias  such  knowledge.  But  if  the  answer  merely  denies  any  knowledge 
or  information  of  the  allegation  sought  to  be  controverted,  and  the  veri- 
fication only  states  that  the  facts  contained  in  the  answer  are  within  th^ 
agent's  knowledge,  this  amounts  to  an  admission  that  he  has  no  knowl- 
edge of  the  matter,  and  therefore  is  not  qualified  to  make  the  affidaviL 
The  party  himself  could  in  any  case  answer  that  far,  and  it  may  be 
farther. 

The  motion  to  strike  out  is  allowed,  and  if  asked,  it  would  have  been 
allowed  on  the  further  ground  that  it  was  filed  by  the  clerk  contrary  to 
rule  5  of  this  court,  in  tiiis^  that  it  contains  both  "  erasures"  and  "  in- 
terlineations." 
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FUed  December  24t  1S8S. 

*  Duty  or-  Bailwat  Ck)HPAJsrT  to  Express  Companiics  doino  Businbss  on  its  &oat» — 
Must  Fubnish  Equal  Facilitibs  id  All.— The  defendant  was  enjoined  by  this  court 
to  continue  to  furnish  the  plaintiff  such  express  facilities  on  its  road  as  it  had  been  fur- 
bishing under  an  agreement  between  the  pM*ties,  one  provision  of  which  is  to  tho  effect 
that  the  defendant  will  carry  for  the  plaintiff,  not  exceeding  eight  thousand  pounds  of 
*'  freight  and  express  matter,'*  oyer  the  road  daily,  on  a  fast  train,  for  the  sum  of  one 
thousand  dolUus  per  month,  but  the  plaintiff  must  not  deliver  any  such  **  freight  **  or 
*'  matter  "  at  less  Uian  a  stipulated  price  per  pound ;  thereafter  the  defendant  comiuenced 
to  fumiah  express  facilities  to  the  Northern  Pacific  Express  Company,  ^P^°  ^®  same 
terms  and  conditions,  as  it  alleges,  that  it  furnished  them  to  the  plamtiff,  but  allowed 
said  Northern  Pacific  express  to  deliver  freight  at  a  lower  rate  than  the  plaintiff  was  per- 
mitted to  do,  and  thereupon  the  latter  commenced  to  deliver  freight  for  the  uime  rates 
as  said  Northern  Pacific,  whereupon  the  defendant,  conceiving  itself  aggrieved  thereby, 
moved  the  court  to  modify  the  injunction  so  as  to  prevent  the  plaintiff  from  carrying  any 
freight  or  express  matter  at  the  reduced  rates,  or  to  permit  the  defendant  to  incnokae  the 
compensation  to  be  paid  it  by  the  plaintiff  so  as  to  prevent  the  same. 

IiM:  1.  That  the  defendant  has  no  right  to  discriminate  between  the  express  com'* 
panics,  but  must  furnish  e<^ual  facilities  to  both. 

2.  That  although  the  plaintiff  is  in  effect  required  bv  the  decree  to  deliver  this  eight 
thousand  pounds  of  matter,  or  any  portion  of  it,  at  not  less  than  the  prescribed  rates>  still 
if  the  defendant  permits  the  Northern  Pacific  to  deliver  any  portion  of  the  like  eight 
thousand  pounds  carried  for  it  at  less  than  such  rates,  this  is  necessarily  a  permission  to 
the  plaintiff  to  do  the  same. 

3,  Semble^  that  it  is  tiie  duty  of  the  defendant  to  use  reasonable  diligence  to  ascertain 
if  either  company  is  violating  the  condition  upon  which  the  facilities  were  granted  to  it, 
to  the  preiuaice  of  the  other,  and  if  so,  to  exclude  it  from  the  same;  and  certainly, 
where  ttie  failure  to  keep  such  condition  is  brought  to  its  knowledge  by  the  injured  com- 
pany, or  otherwise,  unlm  it  does  interfere  effectively,  it  will  be  presumed,  in  favor  of 
the  latter,  to  have  waived  such  condition  as  to  both. 

Express  Facilitibs. — Ferriage  on  the  railway  ferry  of  the  defendant,  if  not  absolutely 
an  express  facility,  to  which  the  plaintiff  is  entitled,  becomes  so  when  furnished  to  tha 
Northern  Pacific  by  the  defendant. 

Motion  to  modifj  an  injunciion.    The  opinion  states  the  facts. 

Cyrus  A,  Dclph  and  Bufus  MaUory^  for  the  defendant. 

M.  W.  FechheimeTf  for  the  plaintiff. 

Deabt,  J.  On  December  11, 1882,  the  defendant  was  enjoined  and 
required  by  a  decree  of  this  court,  given  in  this  case,  to  furnish  the 
plaintiff  the  express  facilities  on  and  over  its  lines  of  railway  that  it  was 
then  and  had  been  doing,  and  upon  the  same  terms. 
^  On  November  16, 1883,  the  defendant  filed  a  motion  for  the  modifica- 
tion of  said  decree,  on  the  petition  of  the  Oi*egon  and  Transcontinental 
Company,  verified  by  the  affidavit  of  the  manager  of  said  railway,  Mr» 
B.  Koehler,  from  which  it  appears  that  said  company  is  a  corporation 
formed  under  the  laws  of  Oregon,  and  that  since  the  date  of  said  decree 
it  has  become  the  lessee  of  the  defendant's  lines  of  milway,  and  acquired 
all  its ''rights  and  interests'' in  and  to ''the  transportation  business 
thereof,"  and  particularly  under  a  certain  contract  made  between  the 
plaintiff  and  defendant  on  October  14, 1876,  concerning  the  transporta- 
tion of  express  matter  by  the  latter  for  the  former,  by  which  the  cost  of 
said  transportation  and  the  rates  to  be  chaiged  the  public  by  the  plaint- 
iff were  fixed,  which  contract  was  still  in  force  at  the  date  of  said  decree; 
that  the  plaintiff  is  now  "  wrongfully  and  fraudulently  taking  advantage 
of  said  injunction,"  and  has  reduced  its  rate  of  charges  for  "  carrying 
the  matter  confided  to  it "  over  the  defendant's  road  below  that  fixed  by 
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Baid  contract,  and  below  the  **  regular  charges"  of  the  lessee  for  trans- 
porting ordinary  freight  over  the  same,  thereby  increasing  the  business 
done  by  the  plaintiff  to  the  injury  of  the  *' general  freighting  business'' 
x>f  the  lessee;  that  the  plaintiff  is  transporting  over  said  road  as  *'  express 
matter  "  large  quantities  of  merchandise  not  properly  belonging  to  the 
business  of  carriers  by  express,  for  no  other  reason  tmin  that  the  charges 
are  less  than  the  regular  charges  for  freight. 

The  petition  concludes  with  a  prayer  for  the  modification  of  the  in- 
junction, so  "  as  to  compel  the  plaintiff  to  limit  its  business  to  a  proper 
and  legitimate  express  business,"  and  to  charge  such  rates  for  the  carriage 
of  goods  as  are  provided  in  said  contract;  and  to  enable  the  defendant,  **  by 
fair  and  proper  charges,  to  protect  itself  from  injury  by  the  wrongfrd  acta 
of  the  plaintiff." 

On  November  23d,  the  plaintiff  filed  an  answer  to  the  petition,  verified 
by  the  affidavit  of  its  superintendent,  Mr.  Dudley  Evans,  by  which  it  first 
denies  in  detail,  but  generally  with  a  negative  pregnant,  all  the  allega- 
tions of  the  petition,  and  then  admits  and  alleges  that  on  October  14, 
1876,  it  made  a  contract  with  the  defendant  for  the  transportation  of  its 
express  mutter  over  the  railway  of  the  defendant,  as  shown  by  a  copy 
thereof  annexed  to  said  answer,  from  which,  among  other  things,  it  ap- 
pears that  the  plaintiff,  in  consideration  of  the  payment  by  it  to  the  de- 
fendant of  one  thousand  dollars  per  month,  was  entitled  to  carry  in  a  car 
set  apart  for  its  use,  on  each  passenger  train,  eight  thousand  pounds  of 
"express  matter  and  freight,"  for  which  it  was  to  charge,  on  all  lots  of 
less  than  one  hundred  poundis,  **  not  less  than  double  first-class  railway 
freights,"  and  for  lots  of  greater  weight,  not  less  than  one  and  a  half 
times  such  rates,  or  the  rates  specified  in  a  schedule  therein,  for  all  the 
stations  between  the  then  termini  of  the  road — ^Portland  and  Boseburg 
— and  in  case  "  the  freight"  offered  b^  the  plaintiff  for  carriage  should 
^exceed  eight  thousand  pounds  in  weight,  we  defendant  was  bound  to 
carry  the  same,  and  the  plaintiff  to  pay  therefor  at  the  rate  of  one  and  a 
ha\£  the  first-class  rates  then  charged  by  the  defendant. 

The  contract  also  contains  provisions  to  the  following  effect: 

1.  That  neither  the  defendants  nor  its  employees  shall  carry  express 
matter  on  a  passenger  train;  2.  That  the  defendant  will  not,  as  I  con- 
fitrae  the  ambiguous  language  of  the  provision,  contract  with  any  other 
express  company  or  association  for  *'  better  facilities  than  are  granted  " 
to  the  plaintaff;  and,  8.  That  the  contract  shall  go  into  effect  on  Novem- 
ber 1, 1876,  and  continue  in  force  for  one  year,  and  from  year  to  year 
tiiereaf  ter,  unless  notice  is  given  by  one  of  both  parties^  at  least  one  month 
previous  to  the  end  of  the  contract  year,  of  a  withdrawal  therefrom. 
'  The  answer  also  alleges  that  the  Northern  Pacific  Express  Company 
is  a  corporation  largely  owned  and  controlled  by  the  same  persons  who 
eoBtrol  the  defendant  corporation  and  the  Oregon  and  Transcontinental 
Company;  that  for  the  past  three  or*  four  months  said  express  company 
has  been,  and  still  is,  doing  an  express  business  on  the  defendant's  rail- 
way, and  that  it  is  afforded  thereon  more  and  better  facilities  at  cheaper 
rates  than  the  plaintiff;  that  said  express  company  is  permitted  to  carry 
^'freight  and  express  matter"  at  rates  much  less  than  the  regular  rail* 
way  rates,  and  that  it  has  threatened  and  still  threatens  to  carry  *'  freight 
and  express  matter "  for  ten  cents  per  hundred  pounds  less  than  the 
'"  may  charge  for  the  same  service;  and  that  said  Oregon  and 
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Transcontinental  and  express  companies  are  by  such  means  afctempting^ 
to  injure  and  destroy  the  business  of  the  plaintiff. 

The  answer  also  contains  an  allegation  to  the  effect  that  the  plaintiff 
has  never  carried  on  any  one  train  over  eight  thousand  pounds  of  matter, 
nor  on  an  average  over  three  thousand  pounds. 

On  the  same  day  the  defendant  filed  a  reply,  verified  by  the  affidavit 
of  said  manager,  to  the  effect  that  by  the  agreement  virith  the  Northera 
Pacific  Express  Company,  it  is  to  have  the  same  facilities  and  upon  the 
same  terms  as  the  plaintiff,  and  not  otherwise,  and  that  if  said  expresn 
company  has  carried  ''  freight  and  express  matter  "  over  the  road  at  less 
than  the  prescribed  rates,  it  has  oeen  done  without  such  manager'a 
knowledge  or  consent,  and  in  violation  of  the  terms  of  the  contract. 

On  the  argument  it  was  conceded  that  the  Oregon  and  Transcontinenr 
tal  Company,  not  being  a  party  to  this  suit,  could  not  be  directly  heard 
in  this  matter,  but  although  no  direct  attempt  was  made  to  prove  that  it 
had  become  the  lessee  of  the  road  as  alleged,  yet  the  fact  was  tacitly  ad- 
mitted. 

On  the  hearing  the  plaintiff  read  five  affidavits,  including  one  of  its 
superintendent,  from  the  latter  of  which  it  appears  that  the  plaintiff  ig 
carrying  and  intends  to  carry  freight  and  express  matter  at  as  low  rates 
as  the  Northern  Pacific  Express  Company,  but  not  lower;  and  that 
within  one  week  before  the  filing  of  this  motion  he  informed  the  manager 
of  the  defendant's  road  that  said  express  company  was  carrying  freight 
at  thirty  per  centum  below  first-class  railway  rates.  From  the  other  of 
these  affidavits,  none  of  which  are  contradicted  in  any  particular,  it  satis- 
factorily appears  that  the  Northern  Pacific  express  is  carrying  between 
Boseburg,  Oakland  and  Eugene  and  Portland  for  at  least  fifty  per  cen- 
tum less,  on  an  average,  than  the  rates  specified  in  the  contract  of  Octo- 
ber 14,  1876.  And  upon  the  whole  case  it  appears  that  the  plaintiff 
intends  and  is  endeavoring  to  carry  at  as  low  rates  as  tho  Northern  Pacific 
for  the  purpose  of  preserving  its  business,  and  not  otherwise. 

Before  proceeding  to  the  consideration  of  the  particular  question  arisr 
ing  upon  this  motion,  it  may  be  well  to  glance  at  the  origin  of  this  con- 
troversy. 

This  suit  was  commenced  on  December  11, 1882,  when  an  order  was 
made  that  the  defendant  show  cause  why  it  should  not  be  enjoined  as 
prayed  in  the  bill,  and  that  in  the  mean  time  it  be  so  restrained. 

On  March  19,  1883,  after  full  argument,  a  preliminary  injunction  was 
allowed :  8  Saw.  600.  This  injunction  is  still  in  force,  the  case  having 
since  been  heard  on  a  demurrer  to  the  bill,  which  was  overruled  by  Mr* 
Justice  Field. 

It  also  appears  that  before  the  commencement  of  the  suit  that  the  de- 
fendant gave  the  plaintiff  notice  that  it  could  not  have  any  express  facili- 
ties on  its  road  after  that  year,  as  it  intended  to  do  the  express  business 
itself. 

And  first,  my  impression  is,  that  the  contract  of  October  14, 1876,  is 
no  longer  in  force,  jproprio  tn^re,  between  the  parties,  ''One  of  both 
parties,"  meaning,  I  suppose,  either  party,  could  terminate  and  annul  the 
contract  at  the  end  of  any  year,  by  giving  notice  of  its  intention  to  with- 
draw from  it,  and,  as  the  defendant  appears  to  have  given  such  notice^ 
it  follows  that  the  compact,  as  such,  is  at  an  end. 

The  relations  between  the  plaintiff  and  defendant  and  their  reciprocal 
obligations  are  now  prescribed  and  measured  by  the  decree  of  this  court. 
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In  making  this  decree,  it  adopted,  for  the  time  being,  as  a  convenient  and 
jnst  definition  and  enumeration  of  proper  express  facilities  and  the  terms 
and  conditions  upon  which  they  should  be  furnished,  the  state  of  things 
or  relations  and  obligations  then  existing  between  the  parties.  And 
this,  of  course,  had  the  effect  to  prolong  the  provisions  of  this  contract, 
applicable  to  the  subject-matter,  under  which  the  parties  had  been  acting 
for  six  years,  and  continue  them  in  force  as  a  part  of  the  decree  of  the 
coart 

And  second,  in  canvassing  the  motives  and  acts  of  the  parties,  it  must 
he  borne  in  mind  that  the  defendant  desired  and  intended  to  withdraw 
all  express  facilities  from  the  plaintiff  for  the  purpose  of  taking  the  busi- 
ness exclusively  into  its  own  hands,  and  that  although  it  was  prevented 
from  excluding  the  plaintiff  from  its  road  and  has  not  directly  under- 
taken to  conduct  the  business  itself,  yet  it  is  furnishing  facilities  to  a 
company  that  is  necessarily  a  rival  of  the  defendants,  and  appears  to  be 
dosely  allied,  if  not  identical  in  interest,  with  itself. 

Upon  the  case  made,  there  does  not  appear  to  be  any  ground  for  the 
complaint  that  the  defendant  is  carrying  more  master  or  of  a  different 
ohaiacter  from  that  it  is  entitled  to;  while  it  does  appear  from  admission 
of  counsel  that  the  defendant  is  carrying  the  Northern  Pacific  wagons 
on  its  railway  ferry  across  the  Wallamet  river  at  this  place  free  of 
charge,  while  it  compels  the  plaintiff  to  pay  for  a  like  service  at  the 
regular  rates.  Whether  this  ferriage  is  an  absolute  express  facility,  may 
be  a  question;  but  I  am  quite  sure  that  if  the  defendant  furnishes  it  to 
the  Northern  Pacific  free  of  charge,  it  must  do  the  same  for  the  plaint- 
iff.   It  can  not  discriminate  against  either,  but  must  treat  both  alike. 

In  the  nature  of  things,  there  can  be  no  absolute  and  prescribed  defini- 
tion of  ''express  matter."  Like  the  phrase  "express  facilities,"  its 
scope  and  meaning  may  be  modified  by  circumstances.  And  so  long  as 
the  express  company  pays  the  railway  company  an  agreed  sum  for  so 
much  space  in  a  car,  or  weight  carried  therein,  or  one  and  a  half  times 
first-class  railway  rates  for  whatever  it  carries  over  its  road,  there  is  no 
need  of  any  definition.  It  defines  itself,  and  includes  everything  that 
the  express  company  can  get  or  afford  to  carry  on  those  terms.  And  if 
it  carries  all  the  freight  and  express  matter  that  goes  over  the  road,  it 
works  no  injury  to  the  defendant,  but  a  benefit. 

Under  the  arrangement  between  the  plaintiff  and  defendant,  the  for- 
mer is  entitled  to  carry  eight  thousand  pounds  of  either ''freight"  or 
"  express  matter,"  if  there  is  any  difference  between  them,  once  a  day 
each  way,  over  the  road  of  the  latter,  upon  the  payment  of  one  thousand 
dollars  a  month,  and  as  much  more  as  it  may  desire  upon  the  payment 
therefor  at  the  rate  of  one  and  a  half  first-class  railway  rates.  But,  so  far 
at  leiist  as  the  eight  thousand  pounds  is  concerned,  the  plaintiff  is  bound 
to  charge  the  public  the  enhanced  rates  prescribed  in  the  agreement. 
This  condition  was  intended  for  the  benefit  of  the  defendant,  and  the 
observance  of  it  might  work  to  its  advantage  in  this  way:  If  eight  thou- 
■SDd  ponnds  of  freight  is  offered  on  a  given  occasion,  and  only  one  thou- 
sand of  it  would  bear  carriage  at  express  rates,  the  defendant  would  carry 
the  other  seven  thousand  pounds  at  railway  rates,  upon  a  slow  train,  and 
get  the  same  compensation  from  the  express  company  as  if  the  latter  had 
carried  the  whole  of  it. 

But  as  to  the  freight  carried  by  the  plaintiff  iti  excess  of  eight  thousand 
ponnds,  and  for  wluch  it  must  pay,  not  a  lump  sum,  but  one  and  a  half 
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times  first-class  railway  rates,  it  can  make  no  difference  to  the  defendant 
how  light  are  the  charges  of  the  plaintiff  nor  how  mach  freight  it  may 
carry. 

But  the  plaintiff,  in  carrying  any  portion  of  the  eight  thousand  pounds 
•for  less  than  the  stipulated  rates,  is  violating  the  contract  or  terms  upon 
which  it  is  entitled  to  the  facilities  it  enjoys,  unless  the  defendant  by  its 
conduct  has  waived  this  condition  of  the  contract  or  furnished  the  plaint- 
iff with  an  excuse  or  justification  for  not  keeping  it. 

By  the  law  of  this  case,  until  otherwise  established  by  the  supreme 
court,  the  defendant  is  bound  to  furnish  the  express  company  with  rea- 
souable  facilities  for  the  conduct  of  its  business,  and  if  there  is  more  than 
one  company  doinpr  business  over  its  road,  it  must  furnish  equal  facilities 
to  all.  To  deal  fairly  and  justly  in  this  respect,  and  according  to  its 
obligation,  the  defendant  must  serve  the  express  companies  equally,  and 
neither  directly  nor  indirectly  favor  one  or  iiinder  the  other.  Whatever 
terms  or  favors  it  extends  to  one  it  must  extend  to  the  other,  because  the 
other  becomes  thereby  entitled  to  them.  No  discrimination  can  be  al- 
lowed; but  equality  of  service,  conditions,  aud  compensation  is  the  funda- 
mental rule  governing  the  business  or  transaction. 

But,  says  the  counsel  for  the  defendant,  we  have  made  the  same  terms 
with  these  express  companies;  and  if  the  Northern  Pacific  is  delivering 
freight  at  less  than  the  stipulated  rates,  we  are  not  aware  of  it,  and  if  we 
were,  we  are  not  responsible  to  the  plaintiff  for  it.  If  the  plaintiff  is 
injured  by  the  conduct  of  the  Northern  Pacific  in  this  respect,  it  must 
seek  a  remedy  against  that  company. 

A  grosser  misconception  of  the  relations  and  rights  of  these  parties 
oould  hardly  have  been  expressed  in  so  few  words. 

These  express  companies  are  strangers  to  each  other.  They  are  each 
dealing  with  the  defendant,  aud  their  relations  are  with  it,  and  not 
one  another.  Whatever  facilities  or  favors  the  defendant  extends  or 
permits  to  one,  it  must  extend  or  permit  upon  the  same  terms  to  the 
other.  It  is  therefore  bound,  I  think,  to  exercise  reasonable  diligence 
to  ascertain  whether  either  of  them  is  violating  the  contract  or  condition 
under  or  on  which  it  is  doing  business  on  the  road,  to  the  prejudice  of 
the  other — ^as  by  delivering  freight  at  less  than  the  stipulated  or  pre- 
scribed rati3s;  aud  if  so,  to  take  the  proper  measures  to  prevent  a  contin* 
nance  or  repetition  of  such  conduct. 

Certainly,  if  it  is  brought  to  the  knowledge  of  defendant  that  the 
Northern  Pacific  is  cutting  rates,  it  would  be  its  duty  to  exclude  the 
latter  from  its  road,  unless  it  intends  to  permit  the  plaintiff  to  do  the 
same  thing.  And  in  such  cases,  if  it  takes  no  steps  to  prevent  the  North- 
ern Pacific  from  carrying  for  less  than  the  established  rates,  the  infer- 
•ence  must  be  that  the  defendant  permits  it  to  do  so,  and  therefore  it 
ought  not  to  be  heard  to  object  if  the  plaintiff  does  the  same.  And  if 
the  defendant  was  ignorant  of  the  conduct  of  the  Northern  Pacific, 
because  it  was  willfully  blind  to  it,  or  did  not  care  to  know  the  fact,  the 
same  consequence  would  follow. 

The  defendant  has  ascertained  that  the  plaintiff  is  delivering  freight 
below  the  stipulated  rates,  and  doubtless  might  as  easily  and  readily 
have  found  that  in  so  doing  it  was  merely  following  of  necessity  the 
example  of  the  Northern  Pacific. 

Indeed,  the  attention  of  the  manager  of  the  defendant  was  directly 
<)alled  to  the  fact  that  this  company  was  cutting  rates,  by  the  superin- 
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teDdent  of  the  plaintiff,  before  tbis  proceeding  was  commenced.  Bat 
nothiDg  was  done  about  it,  and  tbe  defendant  seems  to  bave  acted  upon 
the  tbeoij  tbat  it  could  evade  the  injunction  by  permitting  a  company, 
which  is  either  in  fact  itself  pr  its  close  ally  in  interest,  to  carry  for  one 
half  the  rates  the  plaintiff  is  required  to  charge,  and  thereby  destroy  the 
latter's  business,  and  driye  it  off  the  road. 

Bat  tbe  law  is  not  so  vain  a  thing  as  tbis;  and  it  will  look  below  the  sur- 
face of  Bucb  f^  subterfuge  and  protect  the  plaintiff  in  the  right  to  compete 
for  business  over  the  road  within  the  limits  which  the  defendant  allows 
or  permits  to  the  Northern  Pacific. 

The  defendant  is  not  entitled,  on  the  case  made,  to  any  modification  of 
the  injunction  or  interference  of  the  court. 

This  conclusion  is  fully  sustained  by  the  rulings  in  tbe  following  cases: 
Dinsmore  y.  The  Louisyille  etc.  B'y  Co.,  and  Southern  Express  Co.  t. 
Nashville  etc.  B'y  Co.,  2  Fed.  Bep.  465;  Southern  Express  Co.  v.  Louis- 
ville etc.  Co.,  4  id.  481;  Texas  Express  Co.  v.  Texas  etc.  B'y  Co.,  and 
Same  v.  International  etc.  B'y  Co.,  6  Id.  427;  Southern  Express  Co.  r. 
Memphis  etc.,  8  Id.  799. 

Tkb  motion  is  disallowed  at  the  costs  of  the  defendant. 


COTTIEB  ET  AL.  V.  StIMSOK  ET  AL. 
FUed  Dtcemibtr  S8^  188S, 

Verificatiok  or  Pl1£ADINos. — Under  section  914  of  the  revised  statutes  the  plead- 
ings in  an  action  for  tbe  infringement  of  a  patent  mnst  be  verified  as  provided  in  section 
79  of  tbe  Oregon  code  of  civil  procedure. 

BocTBLB  Pleas  ok  Detsnses. — Both  at  common  law  and  under  the  code  8i)ecial  pleas 
or  defenses  may  be  pleaded  with  the  general  issae  or  a  denial  of  the  allegations  of  the 
complaint. 

Defenses  to  an  Action  tor  Intbinoemekt. — ^Tbe  fi^e  matters  which  may  be  giTen 
in  evidence  upon  notice  under  the  general  issue,  as  provided  in  section  4920  of  the 
revised  statutes,  as  defenses  to  an  action  for  the  infringement  of  a  patent,  may  be 
pleaded  specially  with  the  general  issue,  and  other  defenses  thereto  may  be  pleaded 
specially  either  with  or  without  the  general  issue  and  such  notice. 

Special  Pleas  Criticised. — Qvcere:  Is  it  sufficient  to  allege  in  a  special  plea  that 
the  thing  patented  was  not  marked  with  the  word  '^ patented/*  without  also  alleging 
that  the  defendant  Was  not  otherwise  notified  of  the  infringement?  and  is  not  a  plea 
that  the  thing  patented  was  not  an  iuTcntion  when  produced  by  the  patentee  a  mere 
repetition  of  the  special  matter  tbat  said  patentee  was  not  the  original  and  first 
inventor  thereof?  JBut  a  defense  that  an  invention  is  not  useful  must  be  specially 
pleaded. 

Action  for  an  infringement  of  a  patent.    Tbe  opinion  states  tbe  facts. 

€.  P.  EeM,  for  the  plaintifb. 

2>.  P.  Kennedy,  for  the  defendants. 

Deatt,  J.  Tbis  is  an  action  "  on  the  case,"  brought  by  the  plaintiff^ 
under  section  4919  of  the  roTised  statutes,  to  recoyer  damages  from  the 
defendants  for  the  infringement  of  a  patent  for  an  improved  method  of 
ventilating  water-closets,  numbered  l7l,926. 

The  defendants  plead  the  general  issue — "not  guilty" — and  give 
notice  of  ibe  special  matters  wmch  they  expect  to  prove  therennder,  on 
the  trial,  as  provided  in  section  4920  of  the  revised  statutes,  as  follows: 
That  said  invention  was  not  novel  when  produced  by  the  patentee,  and 
he  is  not  the  original  inventor  thereof^  for  that,  a  like  apparatus  was 
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previously  patented  to  Jared  Holt,  on  February  10, 1874;  and  for  that, 
a  like  apparatus  or  system  was  previously  described,  or  known  aud 
used,  specifying  six  instances  where  and  when  and  by  whom  it  was  de- 
scribed or  known  and  used. 

The  answer  also  contains  three  special  pleas,  to  the  effect:  1.  The 
plaintiffs  have  never  marked  their  invention  with  the  word  "  patented," 
together  with  the  date  of  the  patient;  2.  The  appai*atus  covered  by  the 
patent  "  was  not  an  invention  when  produced"  by  the  patentee;  3.  The 
said  invention  and  system  of  ventilation  *'  was  not  useful  when  produced 
by  the  patenteee,  or  at  any  time. 

The  plaintiffs  move  to  strike  out  the  special  pleas,  for  the  reason  they 
are  not  verified  as  provided  in  section  79  of  the  Oregon  code  of  civil  pro- 
cedure; and  because  they  are  improperly  pleaded  with  the  general  issue, 
and  are  "  surplusage  and  frivolous." 

This  motion  is  based  upon  the  assumption,  that  under  section  914  of 
the  revised  statutes,  the  pleadings  in  this  action,  beyond  the  general 
issue  and  notice  allowed  by  section  4920  of  the  revised  statutes,  are  gov- 
erned by  the  local  law.  Said  section  914,  it  being  section  6  of  the  act  of 
June  1, 1872, 17  Stat.  197,  provides,  that  ''the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  civil  causes,  other  than  equity  and 
admiralty  causes,  in  the  circuit  and  district  courts,  shall  conform,  as 
near  as  may  be,  to  the  practice,  pleadings,  and  forms  and  modes  of  pro- 
ceeding existing  at  the  time  in  like  causes  "  in  the*courts  of  the  state. 

In  Nudd  V.  Burrows,  91  U.  S.  441,  it  was  held  by  the  supreme  court 
that  this  provision  did  not  apply  to  ''  the  personal  conduct  of  the  judge 
in  the  discharge  of  his  separate  functions;"  but,  in  delivering  the  opin- 
ion of  the  court,  Mr.  Justice  Swayne  said  that  the  purpose  of  the  enact- 
ment "was  to  bring  about  uniformity  in  the  law  of  procedure  in  the 
federal  and  state  courts  of  the  same  locality,"  which  nad  become  dis- 
cordant by  reason  of  the  adoptioif  of  the  code  in  many  of  the  latter, 
while  "  the  common-law  pleadings,  forms,  and  practice  were  adhered 
to"  in  the  former.  To  the  same  effect,  see  Indianapolis  etc.  B'y  Co.  v. 
Horst,  93  U.  S.  299. 

To  give  the  enactment  full  effect,  according  to  this  suggestion,  it  would 
repeal  sections  59  and  60  of  the  patent  act  of  July  8, 1870,  16  Stat.  207- 
8,  B.  S.,  sees.  4919-20,  authorizing  the  action  for  infringement  to  be 
*'  on  the  case,"  and  the  defense  thereto  to  be  made  by  the  plea  of  "  not 
guilty  "  and  notice  of  special  matter.  But  the  provision  must  be  further 
construed  as  not  affecting  other  provisions  in  prior  acts  of  congress  con- 
cerning procedure  in  the  national  courts.  And  this  is  put  beyond  ques- 
tion, so  far  as  such  provisions  have  been  carried  into  the  revised  statutes 
and  re-enacted  by  congress  along  with  said  section  5  of  the  act  of  1872: 
B.  S.,  sec.  914.  They  are  now  one  act,  and  must  be  construed  together 
as  statutes  in  pari  materna. 

But  still  it  is  manifest  that  congress  intended  by  the  enactment  t)f  sec- 
tion 914,  supra,  to  require  uniformity  in  the  procedtire  in  the  national 
and  state  court  ''as  near  as  may  be." 

But  this  uniformity  "  may  not  be  "  when  it  is  otherwise  provided  by 
an  act  of  congress,  or  where,  as  was  said  in  Indianapolis  etc.  Bailway 
Company  v.  Horst,  supra,  301,  some  "  subordinate  provision  "  in  the  state 
statute  is  rejected  by  the  jud^sof  tiie  national  courts,  because  it  "  would 
unwisely  incumber  the  administration  of  the  law,  or  tend  to  defeat  the 
ends  of  justice  in  their  tribunals." 
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Allowing  then  that  the  defendant,  in  an  action  ''  on  the  case/'  which  is 
essentially  the  same  as  an  action  under  the  code,  may  plead  the  general 
issue  and  give  notice  of  the  special  matter,  ought  not  his  plea  to  be  veri- 
fied according  to  the  local  law  ?  The  law  of  congress  is  silent  upon  the 
point,  and  there  is  nothing  in  the  local  law  requiring  the  verification  of 
a  pleading  by  the  oath  of  the  party  which  is  calculated  either  to  "  unwisely 
incumber  ihe  administration  of  the  law/'  or  ''  to  defeat  ihe  ends  of  jus* 
tice,"  but  the  contrary. 

The  verification  of  pleadings,  by  which  the  contention  between  litigants 
is  narrowed  to  the  minimum,  is  calculated  to  promote  the  ends  of  justice, 
by  constraining  the  parties  to  limit  their  controversy  to  such  matters  as 
they  can  respectively  affirm  and  deny  on  oath.  I  think  the  local  law  re-, 
quiring  it  is  within  the  purview  of  tne  act  of  congress,  and  that  therefore 
the  pleadings  in  this  action  ought  to  be  verified — ^not  only  the  special 
pleas,  which  are  in  addition  to  the  general  issue  allowed  by  section  4920, 
mprOy  but  the  latter  also. 

The  right  to  plead  the  general  issue  and  give  notice  of  the  special  matr- 
teiB  affecting  the  validity  of  the  patent,  instead  of  pleading  them  spe- 
cially, is  a  privilege  of  which  the  defendant  may  avail  himself  at  his 
option.  He  may  still  plead  the  fact  or  matter  specially  without  giving 
any  other  notice  of  it:  Evans  v.  Eaton,  3  Wheat.  603. 

But  the  five  matters  which  may  be  thus  given  in  evidence  under  the 
general  issue  are  not  the  only  defenses  to  an  action  for  infringement. 
Walker,  in  his  late  work  on  Patents,  section  440,  enumerates  twenty- 
seven  of  them.  These,  except  such  as  are  based  upon  a  fact  of  which  the 
court  will  take  judicial  notice,  as  that  the  matter  covered  by  the  patent 
is  not  patentable,  or  is  not  an  invention,  may  be  the  subject  of  a  special 
plea,  and  with  the  exception  of  such  defenses  and  the  five  above  referred 
to,  must  be  specially  pleaded,  both  at  common  law  and  under  the  code 
of  Oregon:  Wilder  v.  Gayler,  1  Blatch.  598;  Curtis  on  Pat.,  sees.  357, 
358;  Walker  on  Pat.,  sec.  442;  C.  0.  P.,  sec.  72. 

The  objection  that  these  special  pleas  are  wrongly  pleaded  with  the 
general  issue  is  not  well  taken,  either  at  common  law  or  under  the  code. 
At  common  law  the  defendant  might  plead  with  the  general  issue  any 
special  plea  that  did  not  require  a  different  mode  of  trial — ^that  concluded 
to  the  country — except  that  of  tender;  and  this  was  excepted  from  the 
rule  because  it  was  an  admission  of  the  cause  of  action:  Gould's  Plead., 
c.  8,  sec.  27.  And  under  the  code  a  defendant  may,  besides  controvert- 
ing the  allegations  of  the  complaint  by  denying  them,  which  is  in  sub- 
stance and  effect  the  general  issue,  plead  as  many  defenses  as  he  may 
bave.  But  he  must  stete  them  separately,  and  each  is  in  effect  a  special 
plea:  C.  C.  P.,  tit.  9,  c.  10. 

My  conclusion  is,  that  the  proceedings  in  an  action  for  infringement, 
both  of  the  plaintiff  and  defendant,  except  as  otherwise  specially  pro- 
Tided  by  the  act  of  congress,  are  governed  by  and  must  conform  to  the 
local  law. 

The  special  pleas  not  being  verified  as  required  by  that  law,  the  motion 
to  strike  them  out  is  allowed:  C.  C.  P.,  sec.  81;  and  if  it  had  included 
tiHe  general  issue,  it  would  have  been  allowed  as  to  that  also.  And  this 
eondasion  renders  it  unnecessary  to  decide  whether  the  pleas  are  friv- 
olous or  not.  • 
The  first  one,  which  is  founded  on  section  38  of  the  patent  act  of  1870, 
R.  S.,  sec.  4900,  does  not  allege  tl^at  the  defendant  was  not  notified  of 
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the  infringement  otherwise  than  by  the  word  ''  patented"  being  affixed 
to  the  patented  article.  The  second  one  appears  to  be  a  mere  repetition 
of  the  special  matter  of  which  notice  is  already  given  under  the  geneml 
issue — that  the  patentee  was  not  the  original  and  first  inyentor  of  the 
thing  patented.  This  is  sufficient  cause  for  striking  it  out:  Bead  v. 
Miller,  2  Biss.  16.  But  the  third  one  seems  to  be  founded  on  a  good 
defense,  which  is  not  previously  stated:  Walker  on  Pat.,  sec.  448. 


SUPREME  COURT  OF  CALIFORNIA. 

Estate  of  Bubton. 

DepartmtrU  Two,    Filed  January  S,  1884* 

Abt^aIj  from  an  Order  Sbtting  Apart  a  Homestead  to  a  Widow,  out  of  the 
estate  of  her  deceased  husband,  must  be  taken  within  sixty  days  after  such  order  was 
made. 

Superior  Court  Sitting  as  a  Court  op  Probate  has  No  Jurisdiction  to  try  the 
title  to  real  estate  as  between  adverse  claimants,  although  for  the  purpose  of  seleetinff  a 
homestead  it  may  examine  into  the  title  to  a  given  parcel  of  land  mentioned  in  the  u- 
ventory. 

Appeal  from  an  order  of  the  superior  court  for  San  Diego  coanty, 
setting  apart  a  homestead  to  the  widow  of  H.  S.  Burton,  deceased,  and 
from  an  oi'der  refusing  the  appellants  a  new  trial.  The  appellants  ob- 
jected to  the  allowance  of  said  homestead,  on  the  ground  that  they  were 
the  owners  of  the  land  sought  to  be  set  apart,  and  offered  evidence  to 
show  title  in  themselves.  The  court  overruled  the  objections  and  ex* 
eluded  such  evidence.     The  further  facts  appear  in  the  opinion. 

Leach  &  Parker^  Iqt  the  appellants. 

A.  B,  Eolchkiss  and  Conklin  d  Hunsaker,  for  the  respondents. 

Myrigk,  J.  The  appeal  in  this  case  is  from  an  order  setting  apart 
a  homestead,  and  from  an  order  refusing  a  new  trial.  The  order 
setting  apart  the  homestead  was  made  and  entered  June  27,  1883; 
the  notice  of  appeal  was  served  September  18,  1883 — more  than  sixty 
days  after  the  order  was  made:  O.  C.  P.,  sec.  1715;  Estate  of  Har- 
land,  1  West  Coast  Beporter,  49;  the  appeal  from  this  order  is  theve- 
fore  dismissed. 

As  to  the  appeal  from  the  order  denying  motion  for  new  trial.  It  would, 
doubtless,  be  competent  for  a  court  sitting  in  probate  to  examine  into  the 
title  to  a  given  parcel  of  the  real  estate  mentioned  in  the  inventory,  as  a 
basis  for  the  exercise  of  its  discretion  in  selecting  one  parcel  or  the 
other  as  a  homestead;  but  for  tlie  purpose  of  adjudicating  upon  the 
title,  as  between  adverse  claimants,  it  has  no  jurisdiction.  It  deter- 
mines, merely,  that  the  parcel  named  is  selected  from  the  estate  of  the 
deceased  (whatever  his  interest  therein  may  have  been),  and  who  are  the 
persons  entitled  to  the  benefit  of  the  homestead  selection.  How  far  the 
title  claimed  by  the  contestants  in  this  case  depended  for  its  validity 
upon  title  derived  by  Mrs.  Burton  since  her  husband's  death,  and  how 
far  it  depended  upon  her  interest  in  the  estate  of  her  husband  as  heir  or 
stirvivor,  was  not  for  the  probate  court  to  determine.  Title  to  real 
estate  can  not  be  tried  in  such  proceeding. 

Order  affirmed. 

Shabpstein  and  Thobnton,  JJ.,  concurred. 
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PLUMlfEB  V,   BrOWK. 
DeparlmerU  Two.    ItUd  January  7,  I884, 

GBiJrTBES  OF  A  DEFENDANT  IK  THK  StrBJKCT-MATTKB  07  AN  AcTION  AXE  HIS  "  LeOAL 

Refresentativeb,"  as  that  phrase  is  u«ed  in  section  473  of  the  code  of  civil  procedure^ 
and  as  such  are  entitled  to  represent  him  and  defend  itaid  action  in  his  name. 

SccH  Legal  Representatives  of  a  Defendant  are  Entitled  to  Relief  from  a  de- 
fanlt  taken  against  their  grantor,  upon  such  terms  as  appear  just  to  the  court. 

Appeal  from  an  order  of  the  superior  court  of  Los  Angeles  county, 
setting  aside  a  judgment  by  default.  This  action  was  brought  against 
the  defendant  iorown,  and  judgment  by  default  was  made  and  entered 
against  bim.  Thereafter  Martha  Brown  and  C.  E.  Thom;  alleging  them- 
selves to  be  the  grantees  of  the  defendant  in  the  land  in  controversy, 
moved  the  court  to  set  aside  such  judgment,  and  for  permission  to 
defend  the  action  in  his  name.  This  motion  was  granted,  and  from  the 
order  granting  the  same  plaintiff  appealed.  The  further  facts  appear  in 
the  opinion. 

Edwin  Baxter  and  Will  D.  OouM,  for  the  appellant. 

Bicknell  &  While  and  Thorne  d  Slephens,  for  the  respondents. 

The  GouBT.  We  think  that  Martha  Brown  and  Thom,  after  acquiring 
the  entire  interest  of  the  defendant  in  the  subject-matter  of  this  action, 
were  his  '*  legal  representatives "  within  the  meaning  of  the  phrase  as 
used  in  section  473,  code  of  civil  procedure.  "An  assignee  or  grantee  is 
a  legal  representative  of  the  assignor  or  grantor  in  regard  to  the  thing 
nfisigned  or  granted :''  G.  G.  B.  B.  &  B.  Co.  v.  Bryan,  8  Smed.  &  M. 
275.  They  certainly  bad  acquired  the  right  to  represent  him.  The 
transfer  of  his  interest  to  them  entitled  them  to  Lave  the  action  con- 
tinned  in  Lis  name,  or  the  court  might  allow  them  to  be  substituted  for 
him:  O.  C.  P.,  sec.  385.  ''To  represent  a  person  is  to  stand  in  his  place, 
to  act  his  part,  exercise  his  right,  or  take  his  share: "  Abb.  Law  Diet. 

Being  the  legal  representatives  of  the  defendant,  the  coart  was  author- 
izedy  upon  such  terms  as  might  be  just,  to  relieve  them  from  a  default 
taken  against  bim,  through  their  mistake,  inadvertence,  surprise,  or 
excusable  neglect. 

After  transferring  his  entire  interest  in  the  subject  of  the  controversy, 
the  defendant  was  only  nominally  a  party  to  the  action.  The  real  par- 
ties in  interest  were  bis  grantees.  The  entry  of  his  default  affected 
them,  not  him. 

It  is  the  duty  of  all  courts  to  construe  the  provisions  of  the  code 
"liberally  with  a  view  to  effect  its  objects  and  to  promote  justice:" 
C.  C.  P.,  sec.  4.  And  being  satisfied  that  the  moving  parties  were,  upon 
the  showing  made  by  them,  entitled  to  the  relief  granted,  the  order  of 
the  court  below  is  affirmed. 


In  Be  Bobb. 

Filed  Jcmaary  10, 1884. 

CCOTODIAK  OF  A  PRISONER  HeLD  UNDEB  AuTHOaiTY  OF  A  WaBHANT  FOR  HIS  ArREST, 

lasned  hy  the  p:overDor  of  CalifomiA,  upou  the  requisition  of  the  governor  of  another 
etate,  may  be  compelled,  upon  the  application  of  the  prisoner  for  a  writ  of  habeas  corpus, 
to  produce  the  hody  of  such  prisoner  before  a  court  of  the  state  in  which  he  is  detained, 
so  that  the  cause  of  his  imprisonment  and  detention  can  be  inquired  into;  and  upon  a 
failure  so  to  do  such  custodian  is  guilty  of  contempt. 
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Application  for  a  writ  of  habeas  corpus.    The  opinion  states  the  facts. 
Alfred  Clarke,  for  the  petitioner. 
Sullivan  and  FUzmaurice^  contra. 

MoBBisoN,  C.  J.  On  the  twentieth  day  of  November,  1883,  the  gover- 
nor of  this  state  issued  a  warrant  for  the  arrest  of  one  C.  H.  Bailey,  re- 
citing therein  that ' '  whereas  it  has  been  represented  to  me  by  the  governor ' 
of  the  state  of  Oregon  that  C.  H.  Bailey  stands  charged  with  the  crime 
of  embezzlement  committed  in  the  county  of  Clatsop,  in  said  state,  and 
that  he  has  fled  from  the  justice  of  that  state  and  has  taken  refuge  in  the 
state  of  California;  and  the  said  governor  of  the  state  of  Oregon  having, 
in  pursuance  of  the  constitution  and  laws  of  the  United  States,  demanded 
of  me  that  I  should  cause  the  said  C.  H.  Bailey  to  be  arrested  and  de- 
livered to  W.  L.  Bobb;  and  whereas  the  said  representation  and  demand 
are  accompanied  by  a  certified  copy  of  an  information,  etc.,  you  are  there- 
fore required  to  arrest,"  etc. 

In  pui*suance  of  the  command  of  the  foregoing  warrant  of  arrest,  the 
alleged  fugitive  from  justice  was  arrested  by  the  chief  of  police  of  the 
city  and  county  of  San  Francisco,  and  was  delivered  by  him  to  the  peti- 
tioner, to  be  taken  back  to  the  state  of  Oregon  for  trial.  While  Bailey 
was  in  the  custody  of  the  petitioner  Bobb,  under  and  by  virtue  of  the 
authority  above  stated,  he  (Bailey)  applied  to  the  superior  court  of  the 
city  and  county  of  San  Francisco  for  a  writ  of  habeas  corpus;  stating  in 
bis  petition,  among  other  things,  that  he  is  <<  unlawfully  imprisoned,  de- 
tained, confined,  and  restrained  of  his  liberty  by  one  W.  L.  Robb,  at  the 
old  ciiy  hall,  in  the  city  and  county  of  San  Francisco;  that  the  said  im- 
prisonment, detention,  confinement,  and  restraint  are  illegal;  and  that  the 
illegality  thereof  consits  in  this,  to  wit,  that  petitioner  is  held  under  a 
warrant  of  arrest,  a  copy  of  which  is  hereto  annexed  and  made  a  part 
hereof.  That  said  warrant  is  issued  without  authority  of  law  and  against 
the  law,  in  this,  that  the  provisions  of  the  act  of  congress  have  not  been 
complied  with  in  this,  that  no  copy  of  an  indictment  found  or  affidavit 
made  before  a  magistrate  charging  petitioner  with  any  crime  has  been  pro- 
duced to  the  governor  of  Caltfomia,"  etc.  . 

On  this  petition  a  writ  of  habeas  corpus  was  issued  by  the  superior 
court  of  the  city  and  county  of  San  Francisco,  on  the  twenty-first  day  of 
November,  1883,  directed  to  W.  L.  Bobb,  commanding  him  to  have  the 
body  of  Charles  H.  Bailey,  '*  by  you  imprisoned  and  detained,  as  it  is 
said,  together  with  the  time  and  cause  of  such  detention  and  imprison- 
ment, etc.,  before  T.  K.  Wilson,  judge  of  the  superior  court  in  and  for 
the  city  and  county  of  San  Francisco,"  at  the  time  and  place  therein 
mentioned.  The  petitioner  Bobb  refused  to  produce  the  body  of  Bailey 
in  accordance  with  the  command  of  the  writ,  and  in  return  thereto, 
stated  that  he  held  him  under  the  laws  of  the  United  States,  and  there- 
fore ought  not  to  produce  the  prisoner.  Bobb  also  appends  to  his 
return,  and  makes  a  part  thereof,  copies  of  the  papers  under  which  his 
authority  to  hold  the  prisoner  is  asserted. 

On  the  coming  in  of  the  foregoing  return,  and  on  the  refusal  of  Bobb 
to  have  the  body  of  Bailey  before  the  court  as  commanded  by  the  writ, 
the  superior  court  adjudged  Bobb  guilty  of  a  contempt  of  court,  and 
imprisoned  him  therefor.  It  is  this  imprisonment  of  which  he  com- 
pl£uns,  and  from  which  he  seeks  to  be  released  by  this  writ  of  habeas 
corpus  granted  him  by  this  court,  and  which  is  now  the  subject  of  con- 
sideration. 
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It  is  no  part  of  otir  duty  to  decide  whether  the  authority  under  whicfi 
Bobb  holds  the  prisoner  Bailey  is  sufficient  or  not.  Neither  is  it  incum- 
bent on  us  to  decide  whether  Bailey  is  held  under  the  authority  of  the 
United  States,  and  if  so,  how  far  it  is  competent  for  the  court  below  to 
inquire  into  the  legality  of  the  proceedings  under  which  he  is  held. 
Whether  an  affidavit  or  indictment  must  accompany  the  requisition  or 
not;  whether  the  recitals  in  the  governor's  warrant  of  arrest  are  conclu- 
sive, or  simply  prima  facie  evidence  of  the  facts  they  recite — ^all  these 
are  matters  for  the  consideration  of  the  court  issuing  the  writ  and  before 
^hom  the  prisoner  is  to  be  brought.  The  onlv  inquiry  in  this  case  re- 
lates to  the  power  of  the  court  below  to  compel  the  prodtuction  of  the  body 
of  the  prisoner  before  it,  so  that  the  cause  of  his  imprisonment  and  de- 
tention can  be  inquired  into,  and  on  this  point  we  have  no  doubt. 

It  was  not  the  duty  of  the  court  issuing  the  writ,  nor  was  it  obliged,  to 
accept  as  true  the  return  of  the  partv.  It  was  within  the  jurisdiction  of 
the  court,  at  least,  to  inquire  into  the  facts  of  the  case  and  the  alleged 
cause  of  detention,  and  to  this  end  it  was  proper  that  the  prisoner  should 
be  brought  into  the  presence  of  the  court,  in  obedience  to  the  command 
of  the  writ,  whereupon  the  prisoner  would  have  had  a  right  to  traverse 
the  return:  People  ex  reL  v.  Donohue,  84  N.  Y.  438;  People  v.  Brady, 
56  Id.  182;  Norris  v.  Kewton,  5  McLean,  99;  State  v.  Schleman,  4  Hanf. 
(Del.)  577.  This  the  petitioner  refused  to  do,  and  by  such  refusal  waa 
guilty  of  a  contempt  of  court. 

Writ  dismissed  and  prisoner  remanded. 

Mybick,  Sha£P8T£in,  Thobmton,  Mo£jbe>  and  McEinste7,  JJ.  y  concurred. 


LmnNG  v.  Wise. 

Fil^  January  10^  188J^ 

n^HOBNTON,  J.,  diflsenting.)  Pbesektment  of  a  PaoMissoitT  Kote  for  payment  to  a 
joint  maker  thereof  is  not  excused,  if,  at  the  time  of  the  execution  and  maturity  of  the 
note,  such  maker  resided  in  a  state  otiier  than  that  in  which  payment  should  be  made. 

Appeal  from  a  judgment  of  the  superior  court  for  the  ciiy  and  couniy 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order  de- 
nying the  defendant  a  new  trial.  The  facts  appear  in  the  following  dis- 
sentiog  opinion,  and  in  the  opinion  of  the  majority  of  the  court  reported 
in  1  West  Coast  Reporter,  138. 

Tally  R,  Wisey  in  propria  persona,  for  the  appellant. 

Sidney  V,  Smith  &  Son,  for  the  respondent. 

Tbobnton,  J. ,  dissenting.  I  respectfully  dissent  from  the  judgment  of 
the  court  in  this  case.  The  decision  of  the  court  below  in  this  case  is  as 
follows: 

"  1.  That  on  the  twenty-fourth  day  of  March,  1879,  Edward  W.  Jones 
and  Thomas  H.  Holt  executed  and  delivered  to  the  defendant  their 
promissoiy  note,  which  is  set  forth  in  the  complaint;  and  that  on  said 
day  defendant,  for  a  valuable  consideration,  indorsed  and  delivered  said 
note  to  plaintiff,  who  ever  since  then  has  been  and  is  now  the  legal 
holder  and  owner  thereof. 

"  2.  That  no  part  of  said  note  or  of  the  interest  thereon  has  been  paid. 

*'3.  That  on  the  twenty-third  day  of  April,  1879,  plaintiff  presented 
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'said  note  to  Thomas  H.  Holt,  in  the  city  and  county  of  San  Francisco, 
state  of  California,  and  demanded  payment  of  said  note,  and  interest 
thereon,  then  dae  from  said  Holt,  individually,  and  as  the  attorney  in 
fact  for  said  Edward  W.  Jones;  and  that  said  Holt,  for  himself  and  as 
such  attorney  in  fact,  then  refused  to  pay  said  note,  or  the  interest  or  any 
part  thereof. 

*'4.  That  thereupon,  on  said  last-mentioned  day,  the  plaintiff  caused 
said  note  to  be  protested  for  non-payment  thereof,  of  which  presentment 
and  demand  and  refusal  and  protest  the  defendant  on  said  day  had  full 
notice. 

''5.  That  said  Holt  had  full  power  and  authority  to  execute  and  deliver 
said  note  for  and  on  behalf  of  said  Jones,  but  that  said  Holt  did  not  havie 
authority  from  said  Jones  to  pay  said  note  when  it  was  presented  for  pay- 
ment to  said  Holt  as  aforesaid. 

'*  6.  That  said  Jones,  neither  at  the  date  of  said  note  nor  at  any  time 
since,  had  or  has  had  any  place  of  business  or  residence  in  this  state;  and 
at  the  time  of  the  execution  of  said  note,  and  of  said  demand,  was  not 
in  this  state,  but  resided  and  had  his  place  of  business  in  the  state  of 
Kentucky. 

"  7.  That  the  interest  on  said  note  from  its  date,  at  the  rate  specified 
therein,  amounts  now  to  the  stun  of  one  hundred  and  thirty-two  dollars 
and  twenty-five  cents,  in  gold  coin  of  the  United  States.  And  from  the 
foregoing  facts  the  court  finds  the  following  to  be  its  conclusion  of  law: 
'  That  the  plaintiff  is  entitled  to  judgment  against  the  defendant  for 
the  sum  of  six  hundred  and  seven  dollars  and  twenty-five  cents,  in  said 
gold  coin,  and  it  is  so  ordered.' " 

Judgment  was  entered  in  accordance  with  the  conclus^n  of  law. 

1.  The  consideration  of  the  indorsement,  by  Wise  to  Luning,  of  the 
note  sued  on  may  be  presumed:  C.  C,  sec.  3104.  There  was  no  evidence 
to  rebut  this  presumption,  and  the  court  therefore  did  not  fall  into  error 
in  holding  that  the  indorsement  aforementioned  was  supported  by  a  con- 
sideration. 

2.  The  defendant  moved  for  a  nonsuit,  on  the  ground  that  no  demand 
was  shown  upon  Jones,  the  maker  of  the  note. 

One  of  the  grounds  on  which  the  defendant  moved  for  a  new  trial  was, 
that  the  evidence  was  insufficient  to  justify  the  decision,  in  that  it  does 
not  show  that  the  note  sued  on  was  ever  presented  to,  and  demand  made 
of,  Edward  W.  Jones,  nor  that  defendant  ever  had  any  notice  of  it.  It 
appears  from  the  statement  that  Jones,  the  co-maker  with  Holt  of  the 
note  in  suit,  was,  when  the  note  was  executed,  and  ever  since  has  been,  a 
resident  of  Paris,  county  of  Bourbon,  and  state  of  Kentucky,  and  thai 
his  place  of  business  was  there;  that  during  the  period  above  mentioned 
he  was  in  the  place  above  named  in  Kentucky,  and  had  no  place  of  busi- 
ness in  the  city  and  county  of  San  Francisco.  It  also  appears  by  the 
statement  that  Luning,  when  he  took  the  note,  was  informed  of  the  facts 
^bove  detailed  as  to  the  residence  and  place  of  business  of  Jones. 

The  foregoing  appeared  in  the  opening  of  plaintiff's  case,  with  other 
facts  sufficient  to  maintain  the  action,  unless  the  facts  just  above  specially 
detailed  establish  the  contrary.  The  finding  on  the  subject  of  Jones' 
place  of  residence  and  business  is  quoted  above. 

To  bind  the  indorser  there  must  be  a  presentment  of  the  note  to  the 
maker  and  demand  of  payment  at  the  time  of  its  maturity,  or  as  soon 
iifter  as  practicable  in  the  use  of  reasonable  diligence.  This  is  the  gen- 
eral rule,  but  circumstances  may  excuse  it. 


Sup.  CL  CaL]  LT7NINQ  u  WISE.  259 

The  question  bere  presented  for  decision  is  Tvhetber,  as  Jones,  one  of 
the  makers  of  the  note  was  a  non-resident  of  the  state,  as  above  set  forth, 
and  had  no  pkice  of  business  in  the  state  of  California  when  the  note  was 
execnted  and  fell  due,  it  was  necessary  to  make  presentment  to  him  in 
Kentucky  of  the  note  and  demand  payment  to  bind  the  indorser,  defend- 
ant here;  or  was  he  excused  from  nmking  such  presentment,  etc.,  by 
reason  of  the  non-residence  of  Jones?  On  this  question  the  cases  are  in 
conflict.  There  are  two  cases  on  this  point  in  the  Maryland  reports: 
Eicketts  v.  Pendleton,  14  Md.  330,  and  Selden  v.  Washington,  17  Id. 
^79.  The  first  case  relates  to  a  promissory  note,  and  holds  that  when 
the  makers  of  a  note  do  not  r^ide  within  the  state,  and  have  no  place  of 
business  within  the  state,  no  demand  upon  them  is  necessaiy*.  It  ia 
ruled  in  this  case  that  the  mere  fact  of  residence  of  the  maker  in  a  state 
other  than  that  in  which  the  holder  resides  excuses  him  from  making 
presentment  and  demand  of  payment.  In  this  case  the  makers  were 
non-residents  at  the  time  the  note  was  executed  and  when  it  matured. 
In  the  case  last  cited  from  Maiyland,  under  like  circumstances,  the  same 
ruling  was  made,  following  Bidtetts  v.  Pendleton. 

Hepburn  v.  Toledano,  5  Mart.  (La.)  316,  is  also  another  case  on  the 
point  under  consideration,  in  which  it  is  held  that  if  the  maker  resides 
m  another  country,  the  indorsers  can  not  be  presumed  to  know  his  resi- 
dence, and  all  that  the  law  requires  of  the  holder  is  due  diligence  at  the 
place  wiiere  the  note  is  drawn.  But  it  does  not  appear  distinctly  from 
the  report  of  the  case  whether  the  maker  was  a  non-resident  at  the  time 
the  note  was  executed.  It  does  appear  that  when  the  note  fell  due  the 
maker,  who  executed  the  note  in  Louisiana,  was  a  resident  of  Kentucky. 
If  the  maker  was,  at  the  time  the  note  was  made,  a  resident  of  Louisi- 
ana, and  before  it  matured  removed  to  Kentucky,  the  holder  need  not 
follow  him  to  make  presentment  and  demand:  Anderson  v.  Drake,  14 
Johns.  114;  Taylor  v.  Snyder,  3  Denio,  151,  156;  see  remarks  on  p.  166 
as  to  Hepburn  v.  Toledano. 

The  cases  in  New  York  are  directly  o^Sposed  to  the  Maryland  cases 
above  referred  to.  The  case  earliest  decided  was  Taylor  v.  Snyder, 
9uprcu  In  this  case  the  note  was  made  by  Mr.  Snyder,  payable  to 
the  order  of  defendant,  no  place  of  payment  being  mentioned,  and  was 
dated  at  Troy,  October  15,  1839.  It  appeared  that  the  maker  was, 
when  the  note  was  dated  and  when  it  fell  due,  a  resident  of  Apalachicola, 
state  of  Florida.  The  holder  at  the  time  the  note  fell  due  knew  that  the 
maker  resided  at  Apalachicola.  When  the  note  matured,  plaintiff  caused 
it  to  be  presented  for  payment  to  the  defendant  at  his  store  in  Troy, 
which  was  refused.  Notice  of  dishonor  was  then  given  to  defendant. 
The  circuit  judge  held  that  the  plaintLff  was  not  entitled  to  recover.  The 
supreme  court  sustained  the  ruling  of  the  court  below.  The  court,  per 
B^rdsley,  J.,  as  to  the  point  under  discussion,  said:  "  Where  a  promis- 
sory note  is  nqt  made  payable  at  any  particular  place,  the  general  rule  of 
law  is,  that  in  order  to  charge  the  indorser,  payment  must  be  demanded 
of  the  maker  personally,  or  at  his  dwelling-house  or  other  place  of 
abode,  or  at  his  counting-house  or  place  of  business.  But  although  such 
is  the  general  rule,  yet  under  various  circumstances  a  demand  in  any 
form  or  manner  may  be  dispensed  with.  It  is  a  question  of  diligence, 
and  if  a  demand  is  found  to  be  impracticable,  proper,  efforts  for  that  pur- 

Ese  having  been  made,  the  indorser  will  still  be  held  liable,  due  notice 
Ting  been  given  to  him  bj  the  holder.'* 
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The  learned  jnJge  then  proceeds  to  give  four  instancefl  where  the 
demand  is  excused.  They  are:  1.  Where  the  maker  has  absconded; 
2.  Where  the  maker  is  a  seaman  on  a  voyage,  having  no  domicile  in 
the  state;  3.  Where  the  maker  has  no  known  residence  or  place  at 
which  the  note  can  be  presented  for  payment;  and,  4.  Where  a  note 
is  made  by  a  resident  of  the  state,  who,  before  it  is  payable,  removes 
from  the  state  and  takes  up  a  permanent  residence  elsewhere.  In  this 
last  case  the  holder  need  not  follow  him  to  make  the  demand ;  but  it  is 
sufficient  to  present  the  note  for  payment  at  the  maker*s  former  place  of 
residence.  In  the  instances  just  mentioned,  reasonable  diligence  does 
not  require  a  demand  on  the  maker  personally.  The  circumstances 
detailed  excuse  it. 

It  is  well  to  advert  to  the  observations  made  in  the  opinion  as  to  these 
exceptions.  "  These  exceptions  to  the  general  rule,"  said  the  court, 
*'  it  will  be  seen,  all  rest  on  peculiar  reasons.  In  the  one  the  maker  has 
absconded;  in  another,  he  is  temporarily  absent,  and  has  no  domicile  or 

Elace  of  business  within  the  state;  in  a  third,  his  residence,  if  any  he 
as,  can  not  be  ascertained;  while  in  the  fourth,  he  has  removed  out  of 
the  state  and  taken  up  his  residence  in  another  country.  In  each  of 
these  instances,  let  it  be  observed,  the  fact  constituting  the  excuse  occurs 
subsequently  to  the  making  and  indorsement  of  the  note;  and  it  is  this 
new  and  changed  condition  of  the  maker,  and  that  only,  by  which  the 
indorser  stands  committed  without  a  regular  demand." 

The  court  then  proceeds  to  inquire,  whether  another  exception  should 
be  added  and  extended  to  a  case  where  no  change  in  the  condition  of  the 
parties  from  that  which  existed  when  the  note  was  made  had  taken  place: 
*'  Where  the  maker,  when  the  note  was  made  and  indorsed,  had  a  Imown 
residence  in  another  state,  and  which  remained  unchanged  at  the  matu- 
rity of  the  note."  The  court  holds  that  such  exception  is  not  justified  by 
any  rule  of  law,  and  disallows  it.  The  conclusion  is  fortified  by  the  fol- 
lowing course  of  reasoning:  '*  The  indorsement  of  a  note  is  an  order  to 
the  maker  to  pay  the  amount  to  the  indorsee  or  holder,  as  is  specified 
and  agreed  in  the  note,  and  an  engagement  by  the  indorser,  that  if  the 
note  is  duly  demanded  of  the  maker  and  not  paid,  or  if  it  shall  be  found 
impracticable  to  make  a  demand,  the  indorser  will  himself,  on  receivings 
due  notice,  pay  the  amount  to  the  indorsee  or  holder.  Now,  where  such 
an  order  is  drawn  upon  a  maker  who  resides  in  another  state,  and  which 
is  well  known  to  the  person  in  whose  favor  the  order  is  drawn,  upon  what 
principle  can  it  be  said  that  a  demand  of  the  maker  is  unnecessary  ?  The 
indorsee  voluntarily  consents  to  take  such  an  order,  and  why  should  he 
not  perform  the  condition  on  which  the  ultimate  liability  of  the  indorser 
depends  ?  I  confess  I  see  no  reason  why  he  should  not.;  Here  is  no 
mistake,  or  misapprehension  of  fact,  at  the  time  the  indorsement  is  made. 
The  indorsee  knows  where  the  maker  resides,  and  that  it  is  in  another 
•  state.  He  knows  that  by  law,  unless  the  intervention  of  a  state  line 
makes  a  difference,  the  maker  mus£  be  sought  where  he  resides,  and  the 
demand  must  be  made  there.  When  the  time  for  payment  arrives,  the 
maker  is  still  at  his  former  residence;  the  facts  of  the  case  are  precisely 
as  they  were  when  the  oi*der  was  drawn.  Why,  in  such  a  case,  should 
the  state  line  make  a  difference  in  the  construction  and  legal  effect  of 
this  contract  of  the  indorser?  It  was  fairly  entered  into  between  the 
parties;  let  it  then  be  fairly  observed  and  performed  by  them."  The 
court  concludes  that  the  introduction  of  a  ^tate  line  has  no  possible  bear- 
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ingon  the  qoestion,  and,  on  the  ground  that  no  demand  on  the  maker 
was  made,  sustains  the  ruling  of  me  court  below  that  the  plaintiff  should 
not  recover. 

I  have  quoted  freely  from  this  case,  for  the  reason  that  the  question  is 
more  fully  dicussed  in  it  than  in  any  other  I  could  find.  Taylor  v.  Snyder 
was  decided  in  1846.  Gilmore  v.  Spies,  1  Barb.  158,  in  which  a  like  rul- 
ing as  in  Taylor  v.  Snyder  was  made,  was  decided  in  1847.  In  this  case 
the  maker  resided  out  of  the  United  States,  and  in  JMatamoras,  Mexico, 
when  the  note  was  made  and  when  it  fell  due.  A  demand  was  neverthe- 
le^  held  necessaiy.  This  case  was  taken  by  writ  of  error  to  the  court  of 
appeals,  where  the  judgment  of  the  supreme  court  was  affirmed:  Spies  t. 
Gilmore,  1  Comst.  321, decided  in  1848.  Gardiner,  J.,  dissented,  on  the 
ground  that  the  maker  resided  in  a  foreign  country.  He  thought  that 
''  the  necessity  of  a  personal  demand  should  be  confined  to  cases  where  the 
maker  resides  within  the  states  or  territories  of  the  Union."  He  approved 
Taylor  v.  Snyder,  as  did  all  the  justices.  Bronson,  J.,  and  Jewett,  0.  J. , 
delivered  opinions  in  favor  of  affirmanoe.  Attention  is  called  to  some 
remarks  of  these  distinguished  jurists.  Said  Bronson,  3.:  '^The  only 
excuse  which  has  been  offered  for  not  making  demand  is  that  it  would 
have  been  inconvenient  to  go  or  send  to  Matamoras  for  that  purpose.  It 
is  often  inconvenient  to  present  the  note  for  payment  when  the  maker 
and  holder  both  reside  in  the  same  state;  and  yet  when  the  maker  has  a 
known  place  of  residence,  and  there  has  been  no  change  of  circumstances 
after  the  giving  of  the  note,  mere  trouble  or  inconvenience  to  the  bolder 
has  never  been  held  a  good  excuse  for  omitting  the  demand.  And  this 
is  so,  however  wide  asunder  the  maker  and  the  holder  may  live.  If  the 
plaihtifr  wished  to  avoid  the  inconvenience  of  sending  to  Matamoras,  he 
should  have  made  the  note  payable  in  New  York,  or  got  an  indorsement 
with  a  waiver  of  demand.  He  has  no  right  to  change  the  contract  which 
the  indorser  made  for  the  purpose  of  promoting  his  own  convenience.*' 

Jewett,  C.  J.,  observed:  "I  can  not  assent  to  the  truth  of  the  position 
assumed,  that  because  the  maker  and  indorser  of  a  promissory  note,  at 
the  time  of  the  making  and  indorsing,  reside  in  another  state  or  foreign 
countiy,  the  indorser  may  be  held  liable  without  any  demand  being  made 
on  the  maker;  especially  when  such  residence  was  known  to  the  holder  at 
the  time  the  note  was  made  and  has  not  been  changed  before  the  maturity 
of  it  And  in  this  there  is  no  injustice.  For  it  is  but  reasonable  to  con- 
clude that  each  party  contracted  upon  the  supposition  that  the  holder 
should  make  a  demand  of  payment  on  the  maker,  at  maturity,  at  the 
place  of  his  residence,  and,  if  not  paid,  give  notice  to  the  indorser,  or 
else  a  place  as  well  as  a  time  of  payment  would  be  stipulated  for  in  the 
note  itself.  To  hold  that  a  demand  and  a  notice  can  be  dispensed  with 
on  the  ground  that  the  maker  and  indorser  resided  in  a  foreign  country 
at  the  time  of  the  making  and  maturity  of  the  note,  would,  in  my  judg- 
ment, be  nothing  short  of  judicially  changing  the  terms  and  legal  effect 
of  the  contxact  between  these  parties:'*  See  Packard  v.  Lyon,  5  Duer,  82. 

The  cases  in  Massachusetts,  in  the  main,  are  in  accord  with  the  New 
Tork  cases  above  cited. 

Smith  V.  Philbrick,  10  Gray,  252,  was  decided  in  1857.  It  appears 
from  the  report  of  the  case  that  the  maker  was  a  resident  of  Port  Lavacca, 
state  of  Texas,  where  he  liad  his  only  place  of  business,  and  that  the  note 
was  made  at  Boston,  where  the  maker  was  on  a  temporary  visit.  The 
court  held  that^  as  there  was  no  evidence  that  the  plaintiff,  or.  any  of  the 
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sabseqtieiit  holders  of  the  note,  Imew  where  the  moker^s  residence  was^ 
that  he  made  all  proper  inquiries  as  to  such  resid^ice  at  Boston,  the  place 
of  its  date,  which  was  the  proper  place  of  inquiry,  and  that  he  had  used 
the  diligence  in  this  regard  that  the  law  required,  th§  plaintiff  was  there* 
fore  excused  from  presentment  at  Port  Lavacca.  It  is  said  in  the  opinion 
that  if  the  holder  had  known,  at  the  maturity  of  the  note^  the  place  of 
the  maker's  residence,  it  might,  perhaps,  have  been  incumbent  on  him  to 
have  forwarded  the  note  to  Port  Lavacca  for  presentment,  or  to  have  used 
all  due  diligence  to  haye  done  so. 

Bank  of  Orleans  v.  Whittemore,  12  Gray,  496,  was  decided  in  I860* 
This  case  approres  Taylor  v.  Snyder  and  Spies  v.  Gilmore,  and  the  judg* 
ment  agrees  with  the  conclusions  reached  in  those  cases.  In  the  opin* 
ion,  the  rule  is  thus  stated  by  Metcalf,  J. :  *'  Where  the  maker  of  a  note^ 
where  it  is  made  and  indorsed,  has  a  known  residence  out  of  the  state, 
which  residence  remains  unchanged  at  tbe  maturity  of  the  note,,  demand 
must  be  made  on  biiiS,  or  due  diligence  used  for  that  purpose,  and  notice 
of  non-payment  given  to  the  indorser  before  the  indorser  can  be  charged."' 
In  this  case  the  note  was  executed  in  Boston,  and  the  maker  resided  at 
that  time,  and  when  the  note  fell  due,  at  Newberu,  North  Carolina.  The 
fact  of  his  residence  was  known  to  plaintiff's  agent  when  he  purchased 
the  note  for  the  plaintiff,  and  hence  held  known  to  the  plaintiff:  See 
also  Burrows  t.  Haunegan,  1  McLean,  208,  decided  in  1838,  and  reach- 
ing the  same  conclusions  as  Taylor  y.  Snyder. 

On  the  authority  of  the  cases  above  cited  from  Maiyland  and  Lou- 
isiana, Judge  Story,  in  his  work  on  Promissory  Notes,  section  236,  saysr 
*'  It  seems  also,  that  if  the  maker  of  a  promissory  note  resides  and  has 
his  domicile  in  one  state,  and  actually  dates  and  makes  and  delivers  a 
promissory  note  in  another  state,  it  will  be  sufficient  for  the  holder  to 
demand  payment  thereof  at  the  place  where  it  is  dated,,  if  the  maker  can 
not  personally,  upon  reasonable  inquiries,  be  found  within  the  state,  and 
has  no  known  place  of  business  there.'* 

It  is  clear  from  the  guarded  language  used  by  the  learned  jurist  just 
above  quoted,  that  he  did  not  give  to  the  rule  stated  the  full  sanction  of 
his  judgment:  See  Story  on  Prom.  Notes,  6th  ed.,.sec.  236,  and  cases 
cited  in  note  3,  sec.  264,  Id. 

I  think  the  better  rule  is  that  laid  down  in  Taylor  y.  Snyder  and  Spies 
V.  Gilmore.  It  is  more  in  accordance  with  the  analogies  of  the  law,  and 
the  principles  controlling  the  duty  of  the  holder  of  a  negotiable  note  in  re- 
gard to  presentment  to  and  demand  of  the  maker  at  maturity.  It  is  also  in 
accord  with  the  rule  prescribed  in  section  3131  of  the  civil  code,  requiring 
the  presentment  for  payment  to  be  made  to  the  maker  at  his  place  of 
business  or  residence,  unless  where  such  place  of  business  or  residence 
can  not  with  reasonable  diligence  be  ascertained:  O.  C,  subd.  6,  sec. 
3131.  There  is  no  exception  in  this  section,  where  a  maker  resides  in  an 
other  state,  in  case  the  residence  or  place  of  business  in  such  state  can 
by  reasonable  diligence  be  ascertained.  The  indorser,  when  he  puts  his 
name  on  a  note,  when  the  maker  is  a  resident  and  has  his  place  of  busi- 
ness in  another  state  at  the  time  of  the  making  of  the  note,  and  when  ii 
matures,  contracts  that  before  he  shall  be  bound,  presentment  and  de- 
mand shall  be  made  to  the  maker  personally  or  at  his  place  of  business 
or  residence,  unless  the  holder  is  ignorant  of  such  residence  or  place  of 
business,  and  can  not,  by  reasonable  diligence,  ascertain  where  they  are. 
To  hold  otherwise  would  be  to  make  a  contract  for  the  indorser  other 
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than  that  wkich  he  hM  agreed  to.  I  am  of  opinion  that  presentment  and 
demand  was  requisite  in  this  case  to  charge  me  defendant. 

It  may  be  said  that  there  are  here  ti^o  makers  living  far  apart,  and  inas- 
much as  presentment  and  demand  must  be  made  on  the  day  that  the  note 
falls  due,  that  the  law  can  not  be  complied  with  in  this  particular,  and  there- 
fore if  presentment  and  demand  of  both  makers  are  required,  the  indorser 
can  not  be  held,  because  under  the  circumstanees  the  holder  can  not 
make  such  presentment  and  demand  on  the  day  of  maturity.  But  the 
law  does  not  require  that  which  is  impossible.  The  presentment  and  de- 
mand must  under  such  circumstances  be  made  to  one  maker  on  the  day 
of  maturity,  and  to  the  other  within  such  a  period  as  reasonable  diligence 
under  all  Uie  circumstances  demands.  I  find  no  decision  on  this  point, 
hut  such  seems  to  be  the  view  of  able  and  learned  writers  in  regard  to  it: 
See  Story  on  Prom.  Notes,  sec.  239;  1  Parsons  on  Notes  &  Bills,  363,  note 
w;  1  Daniel  on  Neg.  Insts. ,  sec.  695.  The  presentment  to  the  co-maker 
Holt,  and  demand  on  him,  was  not  equivalent  to  presentment  to  and  demand 
of  Jones,  as  the  former  was  not  the  authorized  agent  of  Jones  for  any 
such  purpose;  nor  does  it  appear,  if  Holt  had  such  authority,  that  the 
indorser  who  had  not  agreed  to  it  would  be  bound  by  it.  The  difficulty 
might  be  avoided  when  the  note  is  made,  by  requiring  the  indoiser  to 
waive  presentment  and  demand,  or  the  note  might  be  made  payable  at  a 
particular  place. 

In  this  case,  on  the  opening  evidence  for  the  plaintiff,  it  appeared  that 
the  holder,  when  he  took  the  note,  was  informed  of  the  residence  of 
Jones,  the  maker,  in  Kentucky.  There  was  no  evidence  of  presentment 
or  demand  on  him,  and  consequently  the  defendant  can  not  be  held  lia- 
ble.    The  nonsuit  should  therefore  have  been  granted. 

The  findings  of  fact  do  not  support  the  judgment,  as  the  court  does  not 
find  any  presentment  and  demand  of  the  maker  Jones,  and  no  circum* 
stances  which  excuse  such  presentment  and  demand  are  found. 

It  follows  from  the  foregoing  that  the  judgment  and  order  should  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Batle7  v.  Mitehs. 

FUed  January  11,  I884. 

(THORirroN  J.,  dissentisg.)  Heibs  of  a  Deceased  Mortgagoii  should  be  Madb 
Pasties  in  an  action  against  his  executor  or  administrator  to  foredoee  the  mortgage. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco.  The  facts  of  this  case  are  stated  in  the  opinion 
delivered  in  Department  One  reported  in  11  Pac.  C.  L.  J.  408.  The 
opinion  of  the  majority  of  the  court  is  reported  in  1  West  Coast 
Eeporter,  125. 

F.  J.  Casilehun,  for  the  appellant. 

Stetaon  &  Houghiony  for  the  respondent. 

Thorntok  J. ,  dissenting.  I  dissent.  It  has  been  held  in  this  state,  at 
least  since  Beckett  v.  Selover,  7  Cal.  215,  was  decided,  that  under  the. 
system  of  law  prevailing  with  us  the  real  and  personal  estate  of  a 
person  dying  intestate  vests  in  the  heir,  subject  to  the  lien  of  the  admin- 
istmtor  for  the  payment  of  debts  and  expenses  of  administration.    I 
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know  of  no  statute  and  no  decision  changing  the  role  as  above  stated^ 
viz.,  that  the  title  vests  in  the  heir.  Legislation  subsequent  to  this 
decision  may  have  changed  the  right  of  an  administrator  from  a  lien, 
though  I  am  not  prepared  to  say  that  the  administrator's  right  as  to  real 
estate  is  not  now  a  lien  coupled  with  a  right  of  possession  for  the  pur- 
j>oses  of  administration.  I  do  not  think  the  title  to  the  realty  ever  vests 
in  the  administrator  under  our  system  now,  or  ever  did.  In  order  to 
make  a  valid  decree  of  foreclosure  and  sale,  the  parties  holding  the  title 
to  the  estate  mortgaged  must  be  made  parties  to  the  action  or  the  decree 
is  void  against  them:  See  Goodenow  v.  Ewer,  16  Cal.  461;  Boggs  v. 
Hargrave,  Id.  559. 

This  was  held  where  the  mortgagor,  before  the  action  for  foreclosure 
was  commenced,  had  conveyed  the  mortgaged  premises  to  a  third  person. 
The  purchaser  not  having  been  made  a  party,  the  decree  was  held  invalid 
as  to  him,  and  subject  to  collateral  attack.  I  can  see  no  difference  under 
our  system  between  a  person  deriving  title  from  the  mortgagor  by  his 
own  act,  or  by  operation  of  law.  Nor  can  I  see  that  the  sections  of  the 
statute  cited  in  the  opinion  of  the  majority  affect  the  question.  Because 
the  title  descends  to  the  heir  subject  to  the  payment  of  debts,  certainly 
can  not  change  the  rule.  The  title  is  still  in  the  heir,  and  he  has  a  right 
to  be  before  the  court  to  see  that  it  is  not  improperly  divested.  The 
right  to  bring  actions,  given  to  the  administrator  by  the  statute,  may 
co-exist  with  this  right  in  the  heir.  It  is  not  necessary  for  the  adminis- 
trator to  have  a  title  to  the  real  or  personal  property  in  order  to  maintain 
actions  under  the  statute  for  the  recovery  of  real  or  personal  property,  or 
for  the  possession  thereof.  It  does  seem  to  me,  that  to  hold  that  the 
heirs  are  not  necessary  parties  in  such  a  case  as  the  one  under  discus- 
sion, is  to  divest  a  person  of  his  title  without  his  being  heard  or  having 
his  day  in  court,  and  to  deny  him  due  process  of  law — a  proceeding  vio- 
lative both  of  the  state  and  federal  constitutions. 


SUPREME  COURT  OF  COLORADO. 
^CEEBy  Sheriff  etc.,  v.  Pabes,  Assignee  ete» 

Filed  December  4, 18S3. 

Attobnst  at  Law  is  not  Bisqualified  fbom  AcnNO  as  an  AflsiONEX  of  an  insolvent 
firm,  and  a  clanse  in  the  assignment  to  him,  to  the  effect  that  he  shall  be  paid  "  areaBon> 
able  compensation  or  commission  for  his  services,"  can  not  be  construed  so  as  to  entitle 
him  to  counsel  fees,  and  thus  render  the  assignment  fraudulent  as  to  the  assignor's  cied- 
itors. 

Complaint  in  an  Action  op  Replevin  under  the  Codk  mtjst  Aver  the  value  of  the 
property  taken,  and  the  amount  of  damages  sustained  by  its  detention.  The  truth  of 
such  allegations  is  admitted  by  a  failure  to  deny  the  same,  and  evidence  thereof  is  inad- 
missible on  the  i>art  of  the  defendant. 

Damages  Which  are  not  the  Usqal  and  Natural  Ck)N8EQU£NCES  of  the  wrongful 
act  complained  of  can  not  be  recovered  unless  specially  pleaded. 

In  an  Action  of  Replevin,  Interest  on  the  Value  of  the  Property,  from  the 
time  of  the  wrongful  taking  until  the  time  of  the  trial,  may  be  recovered  as  general 
damages. 

Admission  of  an  Allegation  of  Damages  admits  only  that  the  plaintiff  has  sustained 
such  damages  as  were  consequential  upon  the  facts  alleged. 

Defendant  in  an  Action  of  Replevin  can  not  Attack  the  Plaintiff*  s  Title  on 
the  ground  that  it  was  obtained  through  fntud,  unless  such  fraud  be  specially  pleadeiL 
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Ereobs  Assigned  fob  Refusing  to  Qiye  Cebtain  Instrctctions  Asked  for,  and  in 
the  form  of  the  judgment,  can  not  be  considered  by  the  appellate  court  unless  the  tran- 
acript  contain  all  of  the  instructions  given  and  a  copy  of  the  judgment. 

Objections  to  a  Complaint  Other  than  That  It  does  not  State  Facts  Suffictenh 
to  constitute  a  cause  of  action,  must  be  made  in  the  court  below,  to  entitle  them  to  con- 
ttderation  in  the  appellate  court. 

Appeal  from  a  judprment  of  the  district  court  of  Lake  county,  entered 
in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

R,  D,  Thompson,  for  the  appellant. 

Markham  &  Patterson,  for  the  appellee. 

Beck,  C.  J.  The  objection  to  the  introduction  in  evidence  of  the  arti- 
elea  of  assignment  was  not  well  taken.  It  was  that  the  assignee  was  an 
attorne3*  at  law,  and  that  the  instrument  provided  for  the  payment  to 
him  of  counsel  fees.  The  fact  that  Parks  was  an  attorney  at  law  did  not 
disqualify  him  from  acting  as  the  assignee  of  an  insolvent  firm.  In  the 
case  cited  in  support  of  the  objection,  Nichols  v.  McEwen,  17  N.  Y.  22, 
the  a8^ignment  provided  for  the  payment  of  ''  a  reasonable  counsel  fee" 
in  addition  to  the  ''  expenses,  costs,  charges,  and  commissions  "  of  ex- 
ecuting the  assignment,  and  for  that  reason  was  held  void.  The  court 
regarded  the  attempt  to  charge  an  already  deficient  fund  with  a  counsel 
fee,  in  addition  to  the  regular  commission  authorized  by  the  statute,  as 
indicating  a  fraudulent  intent  in  the  whole  transaction. 

The  language  of  this  instrument  is  difierent,  however,  and  does  not, 
we  think,  attempt  to  charge  the  insolvent  estate  with  counsel  fees.  It 
is  as  follows:  "That  said  assignee  shall  first  pay  and  disburse  all  the 
just  and  reasonable  expenses,  charges,  costs,  and  commissions  attending 
the  due  execution  of  these  presents,  and  the  carrying  into  effect  the 
trusts  thereby  created,  together  with  a  reasonable  compensation  or  cocgi- 
mission  for  his  own  services." 

No  allusion  is  made  to  either  professional  services  or  to  professional 
fees.  All  that  the  instrument  authorizes  the  assignee  to  pay  to  himself 
for  his  own  services  is  a  reasonable  compensation  or  commission.  This 
provision  discloses  no  fraudulent  intent,  since  the  assignee,  whether  law- 
yer or  npt,  would  be  entitled  to  a  reasonable  compensation  or  commission 
for  the  services  specified,  which  is  all  that  is  provided. 

Tbe  most  important  questious  presented  by  this  record  arise  upon  the 
pleadings,  and  upon  the  rulings  and  instructions  relating  to  the  subject 
of  tbe  recovery.  The  complaint  avers  that  the  value  of  tbe  goods  seized 
upon  the  writs  of  attachment  is  seven  thousand  nine  hundred  and  forty- 
six  dollars  and  twenty  cents,  and  that  the  plaintiff's  damages  for  the  de- 
tention are  one  thousand  dollars.  Neither  of  these  allegations  is  denied 
by  the  answer  of  the  defendant. 

Tbe  plaintiff  closed  his  testimony  on  the  trial  without  offering  proof 
in  support  of  either  averment,  whereupon  defendant  moved  for  a  nonsuit, 
upon  tbe  ground  that  the  plaintiff  had  proved  no  value  to  the  property 
sought  to  be  replevied. 

This  motion  was  denied  by  the  court,  on  the  theory  that  defendant's 
failure  to  controvert,  in  his  answer  to  the  complaint,  the  allegations  of 
value  and  damages,  admitted  the  same  to  be  true  as  stated. 

Defendant  then  offered  evidence  to  show  the  value  of  the  goods,  their 
condition,  and  the  amount  realized  by  their  sale  under  the  attachment 
proceedings,  which  offer  was  likewise  denied. 
,    The  court  instructed  the  jury  that  the  value  of  the  goods  in  contro* 
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Tersy  was  admitted  hj  the  pleadings  to  be  seven  thousand  nine  hun- 
dred and  fort3*-six  dollars  and  twenty  cents,  and  the  damages  were 
likewise  admitted  to  be  one  thousand  dollars.  A  yerdiet  for  the  plaint- 
iff was  returned  accordingly. 

Counsel  for  the  defendant  insist  that  the  court  erred  in  denying  the 
motion  for  nonsuit,  in  rejecting  the  defendant's  testimony  on  the  subject 
of  value,  and  in  the  instruct  ion  referred  to. 

The  correctness  of  the  above  rulings  depends  upon  the  construction 
to  be  given  certain  sections  of  our  code  of  civil  procedure,  wLich  we  will 
proceed  to  couKider. 

Section  57  provides  that  *'  the  answer  of  the  defendant  shall  contain  a 
specific  denial  to  each  allegation  in  the  complaint  intended  to  be  con-, 
tro verted  by  the  defendant's  answer." 

Section  72  says:  ''Every  material  allegation  of  the  complaint  or 
answer  not  controverted  by  the  answer  or  replication  thereto  shall  for 
the  purpose  of  the  action  be  taken  as  true." 

On  behalf  of  the  ap])ellant,  who  was  defendant  below,  it  is  insisted 
that  the  averments  of  the  complaint  on  the  subject  of  value  and  damages 
are  not  ''material  allegations,"  and  that  a  failure  to  deny  them  does  not 
admit  them  to  be  true.  That  to  entitle  the  plaintiff  to  recover  iu  this 
action,  it  was  essential  for  him  to  prove  the  value  of  the  goods  and  the 
amount  of  damages  sustained.  In  support  of  this  position,  we  are  cited 
to  the  following  cases:  Newman  v.  Otto,  4  Sandf.  668;  Sopris  v.  Web- 
ster, 1  Col.  507;  Connors  v.  Meir,  2  E.  D.  Smith,  314;  Jenkins  v. 
Steark,  19  Wis.  136. 

The  doctrine  of  these  cases  is  shown  by  the  following  citations  from 
Newman  v.  Otto:  "  No  allegation  can  be  deemed  material  unless  an  issue 
taken  upon  it  will  decide  the  cause  so  far  as  relates  to  the  particular 
caVise  of  action  to  which  the  allegation  refers."  "In  an  action  sound- 
ing in  damages,  the  defendant,  by  not  denying  the  allegations  as  to  dam- 
ages and  as  to  their  amount,  does  not  admit  them.  Ihe  plaintiff  must 
prove  the  amount  thereof,  or  he  will  only  be  entitled  to  nominal  dam- 
ages; so  iu  trover,  a  failure  to  deny  the  allegations  as  to  the  value  of  the 
property  does  not  admit  the  value  as  alleged  in  the  complaint." 

The  case  of  Connors  v.  Meir,  supra,  was  an  action  in  the  nature  of 
trover  for  illegally  detaining  plaintiff's  watch,  alleged  to  be  of  the  value 
of  twenty  dollars.  In  considering  the  section  of  the  New  York  code 
which  provides  that  material  allegations  of  the  complaint  not  denied  by 
the  answer  shall  be  taken  as  true  for  the  purposes  of  the  action,  the 
court  say  that  the  provision  is  but  the  re-enactment  of  a  rule  as  old  as 
the  principles  of  pleading,  that  every  allegation  in  a  pleading  was  always 
taken  as  true  if  not  denied,  and  that  it  was  in  this  sense  that  the  term 
^* material  allegation"  was  used  in  the  code.  It  means  an  allegation 
without  proof  of  which  the  plaintiff  must  fail  in  his  action. 

They  also  say  that,  before  the  code,  the  averment  of  value  in  such 
action  was  matter  of  form  and  could  not  be  made  the  subject  of  an 
issue;  that  its  omission  was  cured  by  pleading  to  the  merits;  that  it 
need  not  be  proved  as  laid;  and  even  a  plea  of  justification  did  not 
admit  it. 

It  was  only  necessary  to  prove  an  illegal  detention  of  the  plaintiff's 
property  to  maintain  the  action.  In  Jenkins  v.  Steark,  supra ^  the  su- 
preme court  of  Wisconsin  held,  that  before  the  code  in  that  state  it  was 
not  necessary  for  the^  defendant  in  trover,  trespass,  or  replevin  to  deny 
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either  tbe  ayerment  of  value  or  damages,  and  that  the  code  had  not 
altered  the  practice  in  this  respect. 

Sopris  V.  Webster  arose  under  the  common-law  practice,  which  pre- 
Tailed  iu  the  territory  of  Colorado  before  the  enactment  of  the  civil  code^ 
and  is  to  tbe  same  effect. 

The  foregoing  adjudications  (and  many  more  of  the  same  tenor  might 
have  been  cited)  are  based  upon  the  principles  and  forms  of  pleading  as' 
they  existed  at  common  law.  AH,  save  Sopris  v.  Webster,  which  was 
prior  to  the  passage  of  the  code,  construe  the  code  provision  under  con- 
sideration as  not  including  allegations  of  value  or  damages  in  actions  of 
this  character.  They  held  that  the  effect  of  a  failure  to  deny  such  allega- 
tions is  the  same  under  code  practice  as  under  the  old  system.  This  is 
to  be  accounted  for  in  part  for  the  reason  assigned  iu  Newman  v.  Otto, 
supra,  that  the  codes  referred  to  had  not  defined  the  meaning  of  the 
term  "  material  allegationa,"  as  employed  thereiu.  Its  former  technical 
signification  was  therefore  naturally  continued  by  the  courts. 

Our  code,  however,  defines  the  term,  and  effect  must  be  given  the  defi- 
nition in  construing  the  act.  The  definition  is  as  follows:  ''  Sec.  73.  A 
material  allegation  in  a  pleading  is  one  essential  to  the  claim  or  defense, 
and  which  could  not  be  stricken  from  the  pleading  without  leaving  it  in- 
sufficient." 

Another  section  authorizes  matters  not  essential  to  the  claim  or  defense 
to  be  stricken  from  the  pleadings  on  motion:  Laws  1870,  p.  215,  sec.  1. 
Let  us  see  now  what  the  plaintiff  is  required  to  state  in  this  class  of  ac- 
tions, and  what  relief  he  is  entitled  to  under  proper  allegations.  When 
he  seeks  the  recovery  of  money  or  damages,  the  amount  of  his  claim  must 
be  stated  iu  the  complaint:  C.  C,  sec.  60. 

The  plaintiff  always  seeks  this  kind  of  relief  in  replevin  when  the  prop- 
erty has  not  been  delivered  to  him,  as  in  the  case  at  bar.  In  such  case, 
the  jury  is  required,  by  section  182,  to  find  the  value  of  tfie  property,  and 
to  assess  the  plaintiff's  damages,  if  any  are  claimed  iu  the  complaint.  To 
complete  the  remedy,  section  207  authorizes  judgment  in  the  alternative 
for  possession  of  the  property,  or  in  cose  a  delivery  can  not  be  had,  for 
the  value  of  the  property,  and  damages  for  the  detention. 

This  is  the  relief  demanded  in  the  present  action.  Both  the  value  of 
the  merchandise  taken  and  the  amount  of  damages  alleged  to  have  been 
sustained  by  their  detention  were  stated  in  the  complaint,  the  same  being 
the  allegations  which  appellant  says  were  immaterial,  and  could  not  be 
admitted  by  a  failure  to  deny  them  in  the  answer.  Testing  their  mate- 
riality by  the  rule  furnished  by  the  code,  the  inquiry  is,  Were  those  alle- 
gations essential  to  the  plaintiff's  claim,  and  could  they  be  stricken  from 
his  complaint  without  leaving  it  insufiScient? 

The  record  shows  that  the  goods  were  sold  by  the  defendant  by  virtue 
of  the  attachment  proceedings;  hence  they  could  not  be  returned. 

The  plaintiff,  then,  could  have  no  relief  in  this  action  save  by  a  verdict 
and  judgment  authorizing  the  collection  of  their  value  in  money,  and 
damages.  But,  as  we  have  seen,  he  would  not  be  entitled  to  such  a  judg- 
zneut  had  the  aforesaid  allegations  been  omitted  from  his  complaint. 
These  considerations  demonstrate  their  materiality  under  our  practice, 
and  it  follows  that  the  failure  of  the  defendant  to  deny  them  admitted 
them  to  be  true. 

It  is  a  familiar  rule,  that  evidence  can  not  be  given  of  facts  not  alleged 
in  the  pleadings,  and  that  neither  admissions  nor  stipulations  can  make 
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a  case  broader  than  it  is  by  allegation.  A  party  can  baye  no  relief  be* 
yond  what  the  averments  of  bis  pleadings  entitle  bim:  Harston's  Pr.  152; 
Hicks  V.  Murray,  43  Cal.  522. 

Tbe  fact  that  the  law-makers  wbo  framed  the  codes  of  Iowa  and 
Kansas,  both  of  wbicb  are  similar  to  our  own  on  tbis  subject,  deemed  it 
necessary  to  limit  tbe  operation  of  ibe  rule  under  consideration,  indi* 
cates  tbeir  apprebension  that  without  such  limitation  it  would  include 
allegations  of  value  and  damage.  In  Iowa  tbe  qualification  is:  "  But  an 
allegation  of  value  or  amount  of  dama<i:e  shall  not  be  deemed  true  by  a 
failure  to  controvert  it:"  Iowa  Code,  1873,  p.  456,  sec.  2712. 

In  Kansas  it  is:  '* Allegations  of  value  or  amount  of  damage  shall  not 
be  considered  as  true  by  failure  to  controvert  them;  but  tbis  shall  not 
apply  to  the  amount  clpimed  in  actions  on  contract,  expressed  or  implied, 
for  tbe  recovery  of  money  only:  Gen.  Stat.  1868,  p.  653,  sec.  128. 

In  California,  on  tbe  contrary,  where  code  provisions  upon  ibis  point 
similar  to  our  own  exist,  they  appear  to  be  construed  to  have  the  same 
effect  wbicb  we  have  herein  given  to  corresponding  sections  of  our  code: 
Tully  V.  Harloe,  35  Cal.  302. 

For  the  reasons  assigned,  we  are  of  opinion  that  the  value  of  the 
property  was  admitted  by  the  pleadings,  and  that  the  evidence  offered 
was  inadmiteible.  Referring  now  to  the  extent  of  the  recovery,  we  re- 
mark that  damage  may  be  general  or  special;  and  that  an  averment  simply 
specifying  tbe  amount  claimed,  as  in  tbis  complaint,  is  sufficient  for  the 
recovery  of  general  damages;  it  is  insufficient  to  warrant  the  recovery  of 
special  damages.  When  it  is  sought  to  recover  such  damages  as  are 
not  the  usual  and  natural  consequence  of  the  wrongful  act  complained 
of,  tbe  rule  is  that  they  must  be  specifically  set  forth,  that  the  defend- 
ant may  have  notice  of  the  facts  out  of  which  they  are  claimed  to  have 
arisen,  and  that  be  may  not  be  taken  by  surprise  on  the  trial:  Wells  on 
Beplevin,  311;  Dickenson  v.  Boyle,  17  Pick.  78;  Stevenson  v.  Smith,  28 
Cal.  103;  Brown  v.  Cummings,  7  Allen,  507. 

In  this  case  there  is  no  averment  that  would  authorize  the  recovery  of 
special  damages.  There  is  only  the  general  allegation  of  damages  in  the 
sum  of  one  thousand  dollars.  It  is  evident  that  this  amount  of  damages 
was  not  a  natural  consequence  of  the  act  complained  of. 

The  goods  were  to  be  exposed  to  sale.  The  presumption  is,  that  they 
would  not  have  sold  for  more  than  tbeir  value,  which  sum  is  recovered 
in  this  action.  The  only  damage,  therefore,  which  appears  to  be  the  nat* 
ural  and  necessary  consequence  of  the  taking,  is  that  resulting  from 
their  detention.  This  sum  or  amount  must  be  ascertained  by  the  rule 
adopted  in  this  state,  which  rule  is  sanctioned  by  numerous  authorities. 
It  is  to  compute  interest  on  the  value  of  the  property  from  the  time  of 
the  wrongful  taking  to  the  time  of  trial:  Machetybe  v.  Wauless,  2  Col. 
170;  Hanner  v.  Bartels,  Id.  514;  Sedgwick's  Leading  Cases  on  Meas. 
Dam.  556,  557. 

The  record  shows  that  the  goods  were  taken  January  10,  1880,  and 
that  the  cause  was  tried  January  20,  1881.  Interest  at  the  rate  of  ten 
per  centum  per  annum  on  seven  thousand  nine  hundred  and  forty-six 
dollars  and  twenty  cents  for  the  above  interval  was  all  that  the  plaintiff 
was  entitled  to. 

If  other  items  of  damage  were  sustained,  they  were  not  recoverable 
because  not  alleged.  The  admission  of  the  allegation  of  damages  was 
only  an  admission  that  the  plaintiff  bad  sustained  such  damages  as  were 
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consequential  npon  the  facts  alleged:  Stevenson  ▼.  Smith,  28  Cal.  103. 
The  instruction  given  upon  this  point  was  erroneous. 

Anothor  error  assigned,  involving  a  question  of  pleading,  is  that  the 
court  rejected  the  offer  of  the  defendant  to  prove  that,  a  short  time  prior 
to  the  assignment,  the  assignors  fraudulentij  and  without  consideration 
transferred  a  portion  of  the  same  stock  of  goods  to  one  Wineright,  who 
afterwards  employed  the  assignors  to  sell  them  at  auction;  and  that 
Parks,  the  assignee,  with  all  this  knowledge  before  him,  took  no  steps 
to  assert  the  rights  of  the  creditors  to  these  goods,  but  employed  Wine- 
right  to  assist  him  in  invoicing  the  stock. 

This  proof  would  have  been  admissible  under  proper  pleadings,  but 
there  was  no  issue  in  the  case  to  which  it  was  responsive. 

The  complaint  alleged  ownership  and  right  to  possession.  These  were 
proper  averments:  Dambruan  v.  White,  48  Cal.  452.  The  answer  de- 
nied such  ownership  and  rigbt  of  possession,  alleged  ownership  in  Freu- 
denfeld  and  Jelanko  (the  assignors),  and  the  taking  of  the  goods  by  the 
defendant,  as  sheriff,  by  virtue  of  certain  writs  of  attachment  against  said 
owners. 

Neither  fraud  nor  any  other  matter  in  avoidance  of  plaintiff's  title  was 
set  up  in  the  answer.  The  plaintiff  proved  his  title  and  right  to  posses- 
sion, by  producing  in  evidence  the  deed  of  assignment.  Defendant 
then  attempted  to  avoid  the  deed  by  proof  of  circumstances  tending  to 
show  that  it  was  given  in  fraud  of  the  rights  of  creditors,  and  void  for 
that  reason.  This  testimony  was  not  admissible.  Fraud  must  be 
specially  pleaded  in  an  answer  as  well  as  in  a  complaint.  There  were 
no  facts  stated  in  the  answer  apprising  the  plaintiff  that  his  title  would 
be  assailed  in  this  manner. 

In  Gray  v.  Earl,  13  Iowa,  188,  it  was  held  that  before  a  defendant  in  re- 
plevin could  attack  the  plaintiff's  right  of  possession  on  the  ground  that 
it  was  obtained  through  fraud,  such  fraud  must  be  specially  pleaded: 
See  also  Dyson  v.  Beam,  8  Id.  51 ;  Capuro  v.  Builders'  Ins.  Co.,  39  Cal.  123; 
Ijefler  v.  Field,  52  N.  Y.  G22;  Bliss  on  Code  Pleadings,  sees.  211,  339. 

The  error  assigned  for  refusal  to  give  certain  instructions  prayed 
by  defendant  can  not  be  considered,  for  the  reason  that  the  transcript 
does  not  purport  to  give  all  the  instructions  given  on  behalf  of  either 
party,  and  the  appellant  admits  that  other  instructions  were  given. 
We  are  not  advised  that  the  refused  instructions  contain  any  correct 
proj^osition  of  law  applicable  to  the  case,  which  was  not  given  to  the  jury, 
f^or  the  same  reason,  we  can  not  consider  the  objection  to  the  form  of 
the  judgment. 

Its  form  is  not  before  us,  having  been  omitted  from  the  transcript. 
The  verdict  was  sufficient  to  authorize  a  judgment  in  the  alternative  for 
the  possession  of  the  property,  or  the  value  thereof,  in  case  a  delivery 
could  not  be  had  as  authorized  by  section  207  of  the  code.  In  the  absence 
of  any  facts  showing  the  contrary,  the  necessary  intendment  is  that  the 
action  of  the  court  below  was  correct. 

The  objection  to  the  complaint  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  replevin,  is  not  well  taken. 

We  deem  the  complaint  sufficient,  so  far  as  this  objection  is  concerned. 
Other  objections  thereto,  if  they  exist,  should  have  been  made  in  the 
court  below  to  entitle  them  to  notice  here:  Fassett  v.  Mulock,  5  Col. 
46C.    The  cause  is  reversed  and  remanded  for  a  new  trial. 

Beversed. 
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BiCHABDSON  v.    BbICKEB. 
FUed  December  4,  I88S. 

Party  is  Estopped  from  Taking  Advantage  of  an  Error  in  the  Order  of  the  in^-t 
troduction  of  evidence,  for  which  he  is  himself  responsihle. 

Debt  JBarred  by  the  Statute  of  Limitations  can  Only  be  Recovered  upon  Proof 
of  a  new  promiso  Buificient  to  revive  the  debt. 

Contract  Created  by  a  Conditional  Promise  to  Pay  a  Debt  Barred  by  the  stat- 
ute of  limitatious  can  not  be  enforced,  except  upon  the  performance  or  happening  of  such 
condition,  and  the  burden  of  proving  the  same  rests  upon  the  plaintifif. 

Kew  Promise  to  Pay  Such  Debt  "  when  Able'*  is  Conditional,  and  must  be  con- 
strued as  referring  to  financial  ability.  Such  ability  is  not  a  matter  left  to  the  debtor's 
discretiou  or  judgment,  but  is  a  question  of  fact  for  the  jury,  who  may  find  that  it  ex- 
isted at  the  very  time  the  conditional  promise  was  made. 

Whether  a  General  ^umibsiov  of  Indebtedness  is  Sufficient  to  remove  the  bar 
of  the  statute  of  limitatious  is  questionable,  unless  it  be  unmistakably  shown  to  relate  to 
the  particular  demand  sued  for,  or  unless,  from  the  nature  of  such  debt,  or  the  particular 
circumstances  connected  therewith,  alegal  presumption  fairly  arises  that  it  was  referred  to. 

Appeal  from  a  judgment  of  the  county  court  of  Qunnison  county, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

Thomas,  Mclfougal  db  Thomas,  and  M.  Benedict,  fer  the  appellant. 

No  appearance  for  the  appellee. 

Helm,  J.  We  will  not  determine  whether  in  an  action  of  this  kind, 
without  written  pleadings,  it  is  error  at  the  trial  to  allow  proof  in  rebut- 
tal of  a  new  promise  after  defendant  has  offered  the 'statute  of  limita- 
tions in  bar  of  the  action. 

It  appears  from  the  record,  though  not  from  the  abstract  thereof,  that 

Elnintiff  attempted  to  introduce  evidence  of  the  new  promise  in  chief, 
ut  that  defeudant  objected,  and  the  court  ruled  it  out. 

We  think  that  defendant  is  estopped  from  taking  advantage  of  an 
error,  if  such  it  be,  ia  the  order  of  proofs  for  which  he  is  himself 
responsible.  Nearly  eleven  years  passed  between  the  maturity  of  the 
note  and  the  commencement  of  suit  thereon;  plaintiff's  action  was 
therefore  barred  by  our  statute  of  limitations,  and  he  could  only  recover 
upon  proof  of  a  new  promise  sufficient  in  law  to  revive  the  debt  or  give 
him  a  new  ri<;ht  of  action  therefor.  For  this  purpose  but  one  witness 
was  sworn.  His  testimony  is  somewhat  ambiguous.  He  says  in  one 
breath  that  there  was  an  unconditional  promise  to  pay  at  a  specified 
time,  and  in  the  next  he  admits  that  defendant  promised  to  pay  "  when 
he  got  the  money,  or  sold  his  coal  land,  or  became  able,  or  turned  in 
some  stock." 

But  upon  a  careful  consideration  of  his  entire  testimony,  we  think  if 
it  establishes  anything  it  is  that  the  new  promise  was  to  pay  when  able, 
or  to  pay  on  the  thirtieth  of  the  current  month,  provided  a  sale  of  some 
coal  land  was  effected. 

No  evidence  whatever  was  offered  by  plaintiff  to  show  that^at  the  com- 
mencement of  the  action  defendant  was  able  to  pay  the  note,  or  that  he 
had  sold  his  coal  land.  The  suit  is  upon  the  contract  created  by  the 
new  promise,  and  therefore,  if  such  new  promise  be  conditional,  the 
plaintiff  is  not  entitled  to  recover  except  upon  the  performance  or  hap- 
pening of  such  condition,  and  the  burden  of  proving  the  same  rests 
upon  him:  2  Greeul.  Ev.,  sec.  440,  and  note;  Wood  on  Lim.  of  Action^ 
sec.  78,  and  notes. 
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If  the  new  promise  in  this  case  was  to  pay  the  note  upon  the  sale  of 
coal  lands,  it  clearly  devolYed  upon  plaintiff  to  prove  such  sale;  so  also^ 
if  the  new  ]>romise  was  to  pay  when  able,  we  Ihink  it  was  plaintifif 's  duty 
to  establish  defendant's  ability  to  do  so.  Upon  this  question,  however^ 
there  is  some  conflict  of  authority.  In  Illinois,  Connecticut,  Vermont, 
and  New  Hampshire,  it  is  held  that  promise  to  pay, "  when  able,"  *'  as  soon 
as  iK>S8ible,"  "when  I  can,''  ''as  soon  as  he  could,"  were  not  condi- 
tional. 

It  is  said  that  these  phrases,  following  a  promise,  are  too  uncertain  to 
constitute  a  condition:  Horner  et  al.  v.  Starkey,  27  111.  13;  Cummings 
V.  Gassftt,  19  Yt.  310;  Norton  v.  Shepard,  48  Conn.  142;  First  Cong. 
Soc.  V.  Miller,  15  N.  H.  522. 

But  we  think  the  weight  of  authority,  as  well  as  the  better. reason,  sup- 
ports the  position  that  the  promise  to  pay  ''when  able"  is  conditional; 
of  coarse  the  expression  must  be  construed  as  referring  to  financial 
ability. 

In  this  case  the  statutory  bar  had  attached  before  the  alleged  new 
promises  were  made. 

The  debtor  was  under  no  legal  obligation  whatever  to  pay  the  debt. 
While  the  indebtedness  itself  was  not  canceled,  it  could  never  be  col- 
lected by  judicial  proceedings,  if  he  saw  fit  to  invoke  the  statute. 
Whatever  promise  he  made  was  entirely  voluntary;  and  authorities  uni- 
versally recognize  his  right  to  impose  any  condition  which  he  might  deem 
proper. 

By  agreeing  to  pay  when  able,  he  practically  declared  that  he  would 
not  bind  himself  unless  he  then  had,  or  should  thereafter  acquire,  the 
means  to  do  so;  and  it  is  difficult  to  understand  how  it  can  truthfully  or 
logically  be  said  that  his  promise  was  absolute  and  unconditional;  the 
Tery  language  used  indicates  an  intention  not  to  renew  the  liability  ex- 
cept upon  the  conditions  above  mentioned. 

It  may  be  hard  for  the  creditor  to  prove  the  debtor's  financial  ability, 
yet  it  is  not  more  difficult  for  him  to  do  this  than  to  prore  a  great  many 
other  conditions  which  might  legally  be  imposed.  This  is  not  a  matter 
left  to  the  debtor's  discretion  and  judgment;  his  ability  to  pay  is  a  ques- 
tion of  fact  fof  the  jury,  and  that  body  might  find  that  he  was  able  to  do 
so  at  the  very  time  he  made  the  conditional  promise. 

The  law  regards  the  creditor  as  culpable  for  not  enforcing  his  demand 
'within  the  statutory  period;  and  the  leading  authorities  are  now  decid- 
edly ttgaiust  removing  the  bar  of  the  statute  and  relieving  him  from  the 
result  of  such  negligence,  except  upon  clear  proof  of  a  new  promise,  and 
the  performance  or  fulfillment  of  the  conditions,  if  any,  attached  thereto. 
See  generally  upon  this  subject  2  Greenl.  Ev.,  sec.  440,  and  note,  9upra; 
Wood  on  Lim.  of  Actions,  sec.  78;  Mattocks  v.  Chadwick,  71  Me. 
314;  Tompkins  v.  Brown,  1  Denio,  248;  Bidwell  v.  Eogers,  10  Allen, 
438;  Laforge  v.  Jayne,  9  Pa.  St.  410;  Sedgwick  v.  Gerding,  55  Ga.  264. 
'  Ko  effort  whatever  was  made  to  connect  the  letter  offered  in  evidence 
by  plaintiff  with  the  particular  debt  upon  which  the  action  was  brought. 
The  letter  itself  does  not  refer  to  such  indebtedness,  except  by  a  strained 
implication.  Considered  alone,  it  entirely  fails  to  establish  such  a  clear 
and  explicit  acknowledgment  of  indebtedness  as  the  law  required  to 
constitute  a  new  promise.  It  is  not  necessarily  the  acknowledgment  of 
any  debt  whutever;  for  aught  that  appears  therein,  the  money  promised 
Upon  the  sale  of  the  property  may  have  been  a  loan  to  plaintiff.    It  is 
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questionable  wbetber  a  general  admission  of  indebtedness,  bowever 
clear,  is  sufiSeient  if  it  be  not  shown  unmistakably  to  relate  io  the  par- 
ticular demand  sued  for;  unless  from  the  nature  of  the  debt  in  contro- 
versy, or  the  particular  circumstances  connected  therewith,  a  legal 
presumption  fairly  arisen  that  such  debt  was  referred  to:  Wood  on  Lim. 
of  Actions,  p.  105,  and  note  2;  Miller  v.  Baschore,  83  Pa.  St.  356. 

But  there  is  no  question  as  to  the  insufiSciency  of  such  a  doubtful  and 
equivocal  recognition  of  any  indebtedness  whatever,  as  is  contained  in 
the  letter  under  consideration. 

The  court  erred  in  finding  upon  the  evidence  adduced  that  defendant 
made  a  new  promise  to  pay  the  debt  in  controversy  sufficient  to  avert 
the  statutory  bar. 

The  judgment  resting  upon  such  finding  must  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


Webbeb  v.  Habtman; 

FiUd  DtceTnher  4, 188$. 

No  One  but  a  HonsEHOLDER  can  Taxe  up  an  Estbat  Aniical  under  the  €k>londo 
statute,  and  he  only  wheD  it  is  found  in  the  vicinity  of  hiB  residence. 

Whethek  the  Taking  up  of  an  Estbay  Animal  bt  an  Employee  of  a  House- 
hold ek,  without  his  knowledge  or  direction,  can  be  subsequently  ratified  by  him,  quart, 

Takeb-up  of  an  Estbay  Animal  Fobfeits  All  Claim  to  Compensation,  and  can 
not  defeat  an  action  for  t-he  possession  of  the  property  brought  by  the  owner,  if  the 
taking  up  was  originally  unlawful,  or  if  it  has  subsequently  became  unlawful  by  an  abuse 
of  the  authority  vested  in  him  by  statute. 

Takeb-up  of  Estbay  Hobses  can  not  Use  Them  fob  the  Pubpose  of  General  Lnr- 
eby,  and  if  he  does  so,  such  use  is  tortious,  and  the  taker-up  forfeits  his  claim  to  com- 
pensation. 

•  • 

Erbob  to  the  district  court  of  Arapahoe  county.  The  opinion  states 
the  facts. 

A.  W,  Brazee,  for  the  plaintiff  in  error. 

E.  B,  Sleelh,  and  Benedict  <fb  Fhetps^  for  the  defendant  in  error. 

Beck,  0.  J.  Chancellor  Kent  defines  estrays  as  '*  cattle  i^hose  owner 
is  unknown:"  2  Kent's  Com.  859.  Blackstone  says:  " Estrays  are  such 
valuable  animals  as  are  found  wandering  in  any  manor  or  lordship,  and 
no  man  knoweth  the  owner  thereof;  in  which  case  the  law  gives  them  to 
the  king,  as  the  general  owner  and  lord  paramount  of  the  soil,  in  recom- 
pense for  the  damage  which  they  may  have  done  therein:"  1  Bla.  Com. 
297. 

Our  statute  provides,  that  **  no  person  shall  take  up  an  estray  animal 
except  in  the  county  where  he  resides  and  is  a  householder,  nor  unless 
the  same  be  found  in  the  vicinity  of  his  residence:"  Qen.  Laws,  1877, 
sec.  2565. 

It  is  extremely  doubtful  whether  the  estray  law  of  this  state  was  ever 
intended  to  embrace  a  case  of  mere  temporary  straying  a  short  distance 
from  the  residence  of  the  owner,  and  without  fault  or  negligence  on  his 
part.  It  is  much  more  probable  that  its  framers  designed  it  to  apply  to 
'  cases  of  lost  animals — those  roaming  around  the  country  apparently 
without  owners. 

Where  horses  and  cattle  are  free  commoners,  and  in  the  absence  of 
statue  or  ordinance  prohibiting  them  from  running  at  large  even  in  the 
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street  and  bigbways,  it  would  seem  to  be  an  unwarrantable  application 
of  the  estray  law  to  take  up  sucb  animals  on  first  sigbt,  witbout  otber 
evidence  tbat  tbey  are  estrays  tban  tbe  single  fact  that  tbey  bare  ap- 
proucbed  tbe  residence  of  a  boasebolder,  and  tbat  be  bappens  not  to 
know  wbo  tbeir  owner  is. 

The  borse  and  mare  sougbt  to  be  replevied  in  tbis  action  were  tbe  driv^ 
JDg^team  of  tbe  plaintiff  in  error,  wbo  is  a  resident  of  Nortb  Denver. 
They  escaped  from  bis  lot,  into  wbicb  be  bad  turned  tbein,  and  two 
days  afterward  came  to  tbe  liveiy  stable  of  defendant  in  error  Hartman, 
in  the  same  city,  situated  on  tbe  corner  of  Halladay  and  Twelf tb  streets, 
and  distant  from  tbe  residence  of  tbe  owner  about  a  mile  and  a  balf. 
Upon  tbe  same  morning  of  tbeir  appearance  at  tbe  stable  tbey  were 
diiven  into  defendant's  corral,  adjoining  tbe  stable,  and  thereafter  do- 
taiaed  by  bim  as  estrays. 

But  for  tbeir  seizure,  it  is  probable  tbey  would  eitber  bave  returned 
borne,  or  been  found  by  tbe  owner,  wbo  was  in  pursuit  of  tbem,  and 
vho  not  only  searcbed  tbrougb  tbe  different  divisions  of  tbe  city  for 
them,  but  tbrougb  tbe  entire  neigbborbood  and  surrounding  country  as 
well. 

If,  bowever,  it  be  conceded  tbnt  tbese  animals  were  astrays  witbin  tbe 
meaning  of  the  statute,  it  tben  becomes  a  grave  question  whether  tbey 
were  lawfully  taken  up  and  detained  as  sucb.  No  one  but  a  householder 
is  authorized  to  take  up  an  estray  animal,  and  be  only  when  it  is  found 
in  the  vicinity,  as  we  bave  seen.  These  animals  were  taken  up  in  Mr. 
Hailman's  absence,  and  witbout  bis  knowledge  or  direction,  by  the  em- 
ployees in  bis  livery  stable. 

He  says  be  returned  to  tbe  stable  about  ten  o'clock  tbe  same  morning, 
and  finding  tbe  horses  in  tbe  corral,  inquired  how  tbey  came  there.  He 
testifies  tbat  tbis  was  the  first  time  be  ever  saw  tbem.  On  learning  tbe 
facts,  be  continued  to  detain  them,  and  had  them  posted  and  recorded  as 
estrays.  There  is  no  evidence  tbat  tbe  men  wbo  took  them  up  and  put 
them  into ibe  corral  were  persons  authorized  by  statute  to  take  up  estray 
animals,  nor  is  the  defense  based  upon  tbis  ground,  but  upon  the  sul>- 
sequent  ratification  of  the  act  by  Hartman,  who  was  a  qualified  person. 

The  counsel  for  plaintiff  in  error  contends  that  the  statute  must  be 
strictly  construed  as  to  all  its  requirements — that  the  tahijig  up  is  a  mate- 
rial step  in  the  proceedings,  which  can  only  be  performed  by  a  duly 
authorized  person,  and  if  done  without  authority,  or  by  one  not  author- 
ized by  statute,  the  act  is  incapable  of  ratification. 

Upon  tbis  proposition  tbe  counsel  cites  numerous  authorities  to  tbe 
effect  that  in  summary  proceedings  of  tbis  character  the  law  must  be 
strictly  followed  in  all  its  details.  Counsel  for  defendants  in  error,  on 
the  other  band,  treat  this  point  as  trivial,  and  insist  that  the  subsequent 
ratification  by  Hartman,  after  learning  tbe  circumstances  from  his  men, 
was  equivalent  to  an  original  taking  by  himself. 

Upon  examination  of  authorities,  we  find  that  sucb  eminent  jurists  as 
Judges  Cooley  and  Christiancy  consider  the  point  as  a  substantial  one. 

Newson  v.  Hart,  14  Mich.  235,  is  a  case  very  similar  to  this  so  far  as 
this  feature  is  involved.  The  statute  under  which  this  case  arose  authorizes 
"any  resident  freeholder  of  any  township  to  take  up  any  stray  horses  by 
him  found  going  at  large. "  A  borse  was  taken  up  by  a  minor  son  of  a  free- 
bolder,  without  his  previous  knowledge  or  consent,  but  the  act  was  after- 
wards fully  ratified  by  tbe  father,  so  far  as  it  was  capable  of  ratification,. 
Ko.  a-7 
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and  the  subsequent  proceefliogs  under  the  statutes  were  conducted  by  the 
father  in  his  own  name.  The  ruling  of  the  court  was,  that  the  act  of  the 
son  was  a  trespass  and  could  only  be  confirmed  by  the  father,  as  such,  so 
as  to  make  him  originally  liable  as  a  trespasser.  Tbe  reasoning  is,  that 
the  restriction  of  the  power  to  a  certain  class  of.  persons  was  designed  as 
a  safeguard  against  its  abuse,  and  for  the  protection  of  the  rights  of  the 
owners  of  these  animals;  that  tbe  power  given  must  be  strictly  pursued; 
*^  and  that  none  of  the  safeguards  thrown  around  its  exercise  can  be  disre- 
garded. The  courts  say:  ''Other  classes  of  persons  might  as  a  general 
rule  be  not  only  less  able  to  respond  for  an  abuse  of  the  power,  but  less 
careful  to  inquire  into  the  circumstances  before  exercising  it^  less  dis- 
creet in  making  seizures,  and  more  disposed  to  exercise  the  power  under 
circumstances  which  would  not  call  for  its  exercise,  than  freeholders 
against  whom  the  same  power  might  be  exercised  by  their  neighbors. 
In  this  yiew  of  the  statute,  every  owner  is  entitled  before  his  property 
shall  be  *  taken  up '  to  have  the  benefit  of  the  knowledge  and  informa- 
tion of  the  freeholder,  and  to  the  exercise  of  his  personal  discretion  and 
judgment  upon  the  circumstances  of  the  case,  and  his  personal  decision 
thereon.  *  *  *  The  father  had  no  right  to  substitute  the  informa- 
tion, judgment,  and  discretion  of  the  son  for  his  own.  The  son  was  a 
mere  trespasser;  his  act  was  illegal  and  void,  and  the  subsequent  ratifica- 
tion confirmed  it  only  an  suchy  as  a  void  and  illegal  act  upon  which  no 
right  to  the  property  can  be  founded.'' 

The  application  of  the  above  doctrine  to  this  case  would  not  only 
divest  Hartman  of  any  right  of  possession  or  claim  to  compensation,  but 
would  make  him  a  trespasser  from  the  beginning.  But  we  do  not  base  our 
decision  in  this  case  upon  either  of  the  two  poin  ts  above  mentioned.  There 
is  another  point  in  the  case  that  we  consider  fatal  to  the  judgment  below, 
which  is,  that  soon  after  the  seizure  of  these  horses  as  estrays,  they  were 
put  to  work  by  Hartman  and  used  by  him  in  his  business  as  livery  horses 
up  to  the  day  of  trial,  a  period  of  alx>ut  two  years. 

The  excuse  for  this  treatment  as  given  by  said  defendant  is,  that  they 
bad  to  be  kept  twelve  months  before  they  could  be  sold  under  the  estray 
law,  and  being  kept  in  the  stable,  they  were  put  to  work  so  as  to  make 
them  earn  their  feed;  that  Hall,  his  co-defendant,  purchased  them  at  the 
sale,  and  after  that  they  were  used  as  his  horses. 

It  is  not  pretended  here  that  any  title  passed  by  virtue  of  this  sale,  but 
it  is  strongly  contended  that  defendants  are  entitled  to  the  possession  of 
the  horses  until  the  costs,  charges,  and  fees  prescribed  by  sections  2565 
and  2566  are  paid  by  the  plaintiff,  notwithstanding  the  fact  that  the  sale 
was  void. 

This  was  the  view  taken  by  the  district  court;  and  in  accordance  with 
the  instructions  given  on  the  trial;  the  jury  found  the  ownership  in  the 
plaintiff,  and  the  right  to  possession  in  the  defendants. 

This  would  be  correct  if  it  could  be  said  that  the  original  taking  up 
was  lawful,  and  that  there  has  been  since  no  abuse  of  the  authority 
granted  by  the  statute.  It  is  well  settled  that  a  subsequent  abuse  of  the 
authority  will  relate  back  to  the  seizure,  and  render  the  whole  proceed- 
ing void  from  the  beginning.  If  the  taking  up  was  unlawful,  or  if  it 
has  subsequently  become  unlawful,  the  taking  up  forfeits  all  claim  to 
compensation  and  can  not  defend  an  action  for  possession  of  the  property 
on  this  ground.  The  rule  is  stated  in  Bacon's  Abr.,  p.  451:  **  \Vhen  the 
law  has  given  an  authority,  it  seems  reasonable  that  the  law  should^  in 
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order  to  secure  encli  persons  as  are  the  objects  thereof  from  abuse  of 
the  authority,  when  it  is  abused,  make  every  thing  done  void,  and  leate 
the  abuser  iu  the  «ame  situation  as  if  he  had  done  everything  without 
aaihority.'*  Defendant  Hartmau  says  the  horses  were  put  to  work  so  as  to 
make  them  earn  their  feed;  his  counsel  argue  that  they  were  gently 
exercised  for  the  benefit  of  their  health,  while  the  livery-stable  men  and 
drivers  Bay  they  were  driven  to  hacks  and  worked  the  same  as  the  other 
livery  horses  at  the  stable.  Defendant's  counsel  make  the  further  point, 
that  the  driving  about  publicly  of  estray  horses  is  an  advantage  to  the 
owner,  in  affording  better  opportunities  for  the  discovery  of  the 
animals,  when  it  is  done  fairiy  and  with  no  intention  to  deceive,  as  ia 
this  case. 

It  would  he  a  tsufficient  answer  to  this  proposition  to  say  the  law  is 
otherwise;  but  as  to  the  driving  being  an  advantage  to  the  owner  in  this 
case,  we  may  add,  the  fact  is  otherwise. 

One  of  these  animals  is  a  bay  gelding,  without  brand  or  any  dis- 
tinguishing marks,  except  that  the  owner  Ba3'B  he  had  a  long,  bushy  tail 
wheu  he  went  away.  The  other  animal  is  a  sorrel  mare,  having  white 
marks  bv  which  abe  could  easily  be  identified.  Now  the  manner  of  using 
them  prior  to  the  attempted  sale  was  such  as  to  render  their  identification 
difficult  and  improbable.  The  horses  were  not  driven  together,  but  with 
other  animals,  the  horse  being  driven  in  the  day-time  and  the  mare  in  the 
night-time. 

w  hen  found  by  the  owner  shortly  after  the  sale,  the  horse  had  a  short 
tail,  and  the  owner  swears  that  the  bushy  part  of  the  tail  was  cut  square 
off.  The  witnesses  for  the  defense,  however,  swear  that  the  hair  was 
not  cut  off  after  he  came  to  the  stable,  but  that  the  horse  may  have  worn 
it  off  somewhat,  as  horses  usually  do  when  driven  to  buggies  or  hacks. 
Admitting  this  to  be  so,  the  appearance  of  the  horse  would  be  changed; 
and  being  driven  in  livery  with  a  mate  pretty  closely  resembling  him  in 
general  appearance,  it  is  doubtful  whether  the  owner  would  have  recog- 
nized him  if  he  had  seen  him  on  the  street. 

The  finding  of  the  jury  referred  to  by  counsel,  that  Hartman  acted  in 
good  faith  in  respect  to  the  whole  transaction,  does  not  alter  the  facts  of 
the  case  as  they  were  shown  to  exist  upon  the  trial.  The  question 
involved  is  not  a  question  of  good  faith,  but  a  question  of  law;  and  con- 
aidering  it  as  such,  we  can  not  regard  the  using  of  these  horses  in  the 
manner  described  by  the  witnesses  otherwise  than  as  a  gross  abuse  of 
the  authority  given  by  statute,  nor  do  we  think  that  the  supposed  neces- 
sity or  the  supposed  benefits  assigned  therefor  afford  any  justificatiod 
'whatever.  The  statute  never  contemplated  the  stabling  and  grain-feed- 
ing of  estray  stock,  as  is  evident,  not  only  from  the  expressions  employed 
about  herding  and  ranching^  but  from  the  rate  of  compensation  allowed 
the  taker-np.  It  provides  that  after  filing  a  certain  notice  it  shall  be 
lawful  for  the  taker-up  to  herd  and  Idee  charge  of  such  stock:  Oen.  Laws, 
Bee.  2565. 

The  next  section  allows  him  fifty  cents  per  month  for  ran(Mng  **  the 
said  stock." 

The  argument  that  the  continuous  working  of  estray  horses  in  livery 
SB  in  this  case  may  be  justified  on  the  ground  of  necessity,  assigning  as 
such  necessity  that  the  animals  require  exercise  to  preserve  them  from 
injaty,  or  a  necessity  to  cut  down  the  expenses  of  keeping  them;  or  to 
place  it  upon  the  ground  of  a  benefit  to  the  owner  as  affording  better 
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opportuDities  for  recognition,  is  not  only  illusory  and  absurd,  but  is  in 
contravention  of  legal  principles. 

The  law  from  the  earliest  times  has  regarded  the  nsing  of  estrays  or 
distrained  animals  as  a  tort,  save  only  when  the  use  was  necessary  to 
their  preservation,  as  in  the  case  of  milch-cows. 

Blackstone  says:  "  When  impounded  the  goods  were  formerly,  as  was 
before  observed,  only  in  the  nature  of  a  pledge  or  security  to  compel 
the  performance  of  satisfaction;  and  upon  this  account  it  has  been  held 
that  the  distrainor  is  not  at  liberty  to  work  or  use  a  distrained  beast:" 
3  Bla.  Com.  n3. 

The  case  of  Oxley  v.  Watts,  1  T.  R.  12,  cited  by  counsel  for  plaintiff 
in  error,  was  an  action  of  trespass  for  taking  a  horse,  tried  before  Lord 
Mansfield.     The  defendant  justified  taking  the  horse  as  an  estray. 

It  seems  that  the  original  taking  was  admitted  to  be  lawful,  but  the 
court  held  that  the  subsequent  using  made  the  defendant  a  trespasser 
ab  initio. 

In  Sackridge  t.  McDonald,  10  Johns.  252,  it  was  held  to  be  such 
an  abuse  of  the  power  of  distraining  animals,  damage  /ecutant,  to 
impound  them  before  the  damages  were  assessed,  as  to  render  the 
ori^ual  seizure  a  trespass.  The  opinion  was  delivered  by  Kent,  C.  J., 
who,  in  discussing  the  principle  of  carrying  back  an  abuse  of  authority 
to  the  original  taking,  says:  "  This  was  the  settled  rule  of  the  common 
law,  and  it  has  been  constantly  and  uniformly  acknowledged  by  the 
courts;  and  the  distinction  is  between  an  entry,  authority,  or  license 
given  to  one  by  law  and  by  the  party.  If  the  authority  be  abused,  the 
law,  in  the  first  case,  adjudges  by  the  subsequent  act,  quo  animo,  the 
original  entry  was  made,  and  makes  the  party  u  trespasser  ab  initio;  but 
not  so  in  the  latter  case,  because  the  party  can  not,  for  any  subsequent 
cause,  punish  that  which  was  done  by  his  own  authority." 

The  case  of  Barrett  v.  Lightfoot,  1  Mon.  241,  was  an  action  of  tres- 
pass for  illegally  riding  and  killing  a  stray  horse.  The  defense  was 
that  the  defendant  took  up  the  animal  as  an  estray  under  the  statute^ 
and  previously  to  the  ten  days  allowed  by  law  to  post  him  as  such, 
caused  him  to  be  used  in  a  case  of  necessity  to  send  for  a  ph^'sician. 
Upon  demurrer  the  plea  was  held  bad,  and  the  ruling  was  sustained 
upou  writ  of  error. 

The  question  presented  for  decision  was,  conceding  it  to  be  in  genera] 
illegal  to  use  an  estray  before  posting,  whether  this  case,  by  reason  of 
the  necessity  that  existed  for  the  use,  formed  an  exception. 
»  The  court  was  not  called  upon  to  decide  whether  the  rule  was  different 
after  posting,  but  the  reasoning  of  the  court  and  the  authorities  cited 
make  no  distinction. 

The  first  proposition  announced  is,  that  if  Barrett  acted  under  the  au- 
thonty  of  law  in  taking  up  the  horse,  auy  subsequent  *abuse  of  that 
authonty  makes  him  a  trespasser  ab  iniiio.  Barrett  relied  upon  a  case 
in  Cro.  Jac.  148,  as  authority  for  using  the  horse,  from  which  case  the 
court  quotes  the  following  paragraph:  *'  It  is  not  lawful  for  any  to  use  it 
in  any  manner  unless  in  case  of  necessity  and  for  the  benefit  of  the 
owner,  as  to  milk  m'ilch-kine,  because  otherwise  they  would  be  spoiled; 
and  so  of  the  like.  But  to  use  a  stray  horse  by  riding  or  drawing  ia 
tortious,  although  it  were  alleged  that  the  common  course  is  to  use  stray 
horses  with  withes  about  their  necks." 

Upou  the  above  citation  the  court  comment  thus:  "  It  will  at  once  be 
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admitted  that  tlie  case  io  Croke  goes  as  well  to  establish  the  principle 
that  strays  can  not  in  the  general  be  used,  as  that  there  may  eicist  suca  a 
necessity  for  using  them  as  to  form  an  exception  to  the  general  prin- 
ciple, and  render  the  use  lawful.  But  to  have  that  effect  the  necessity 
must,  we  apprehend,  be  of  a  different  sort  to  that  which  is  alleged  in 
the  plea  of  Barrett.  The  illustration  made  by  tlie  court  in  the  case 
cited  shows  the  sense  in  which  the  expression  '*  necessity"  was  intended 
by  them,  and  proves  conclusively  that  strays  can  not  lawfully  be  used  by 
the  taker-up,  unless  to  use  them  be  necessary  to  preserve  them  from  in- 
jury, and  for  the  benefit  of  the  rightful  owner. 

There  being,  therefore,  no  such  necessity  for  using  the  horse  by  Bar^ 
rett  alleged  in  his  plea,  the  use  was  illegal,  and  an  almse  of  the  authority 
of  law,  and  as  such  the  demurrer  to  the  plea  was  correctly  sustained. 

The  caf^es  of  Nelson  v.  Merriam,  4  Pick.  249,  and  Adams  v.  Adams, 
13  Pick.  284,  recognize  the  same  doctrine  of  the  forgoing  authorities,  and 
all  are  in  accord  with  the  ruling  that  the  using  of  estrays,  save  as  to  the 
exceptions  mentioned,  is  tortious,  and  that  the  taker-up  forfeits  his 
claim  for  compensation. 

These  views  being  in  conflict  with  the  theory  upon  which  the  cause 
was  tried,  and  with  the  instructions  of  the  court  below,  the  judgment 
will  be  reversed,  and  the  cause  remanded  for  further  proceedings,  etc. 

fievexsed. 


MoBEix  V,  Feabier. 
FUed  Dceember  4,  188S. 

Dzarr  Babbsd  bt  ths  Statute  of  Limitations  will  be  Rsyived  by  a  letter  from  the 
debtor  to  bis  creditor  containing:  ad  unequivocal  acknowledgment  of  tbe  indebtednesa, 
jmrl  a  clearlj  implied  promise  to  pay  the  same. 

8(7F£ICI£N€T  OF  A  FbOMISB  TO  TaKA  SuCH  DeBT  OITT  OF  THE  BaR  OF  THE  STATUTE  it 

*  qnestioA  of  law  for  tbe  cour1%  while  the  question  wbctber  such  promise  refers  to  the 
debt  nought  to  be  recovered  ia  generally  to  be  determined  by  tbe  jury. 

BuuDEN  OF  Proof  is  on  the  Defendant  to  Show  that  an  Acknowledgment  of  in- 
debtedness by  bim  did  not  rehtte  to  tbe  demand  in  suit,  but  to  an  entirely  distinct  debt 

Ebbok  to  tlie  district  court  of  Fremont  county.  Tbe  opinion  states  tbe 
facts. 

John  D,  Freeman  and  JSluart  Bros.^  for  the  plaintiff  in  error. 

Macan  ^  Cox,  for  the  defendant  in  error. 

Stoke,  J.     Plaintiff  brought  suit  November  22, 1881,  against  the  de- 
fendant uppn  a  promissoty  note  of  Tvhich  the  following  is  a  copy: 
^'$2,500.  January  1,  1866. 

'*  Three  years  after  date  we  promise  to  pay  to  the  order  of  Mrs. 
Anna  Maria  Morell  twenty-five  hundred  dollars  at  the  office  of  Tweed  & 
Sibley,  No.  40  Walnut  street,  CincinnatL    Yalue  received. 

"  Sam.  T.  Febbiee. 
"  Geo.  E.  Ferrier. 
"  Thomas  Febrieb." 
'     The  complaint  averred  tbat  the  note  was  given  for  money  loaned  by 
plaintiff  to  defendants;  that  there  was  a  verbal  agreement  for  interest  at 
ten  per  cent,  per  annum  from  date  until  paid,  and  that  the  accruing  in- 
ierest  thereon  had  been  paid  up  to  April  1,  1871. 

.   Defendant  pleaded:  1.  The  general  issue;  2.  That  the  cause  of  action 
accmed  without  the  state;  aAd,  3.  The  statute  of  limitations. 
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To  the  plea  of  the  statute  of  limitations  the  plaintiff  replied,  setting  up 
a  new  promise  in  writing,  which  was  contained  in  a  letter  from  the  de- 
fendant  to  the  plaintiff,  of  which  letter  the  following  is  a  copj: 

"  DsxpHi,  Ind.,  Nov.  24, 1870. 
^'Mbs.  a.  M.  Mobeix,  Cincinnati,  Ohioi 

"  I  received  a  letter  from  you  a  few  days  ago  about  jour  money.  I  had 
written  Uncle  Tweed  some  time  ago  about  it,  and  supposed  be  bad 
written  to  you.  I  sold  one  of  my  farms  some  time  ago,  and  will  have 
money  coming  in  in  February,  when  I  expect  to  pay  you  all.  Until 
then,  I  do  not  see  how  I  can  pay  you,  as  times  are  very  close  here  and 
money  is  bard  to  get.  Our  crops  have  not  been  good  for  two  years,  con- 
sequently I  have  but  little  to  nutke  money  out  of  until  my  notes  come 
due. 

"I  am  sorry  I  have  not  been  able  to  pay  your  interest  as  it  came  due, 
but  will  pay  you  interest  on  what  is  unpaid,  so  as  to  make  it  all  right. 

"  Please  leave  the  note  with  Mr.  Sibley,  and  let  him  figure  it  all  up; 
send  me  the  amount,  and  if  nothing  happens  I  will  send  him  draft  for  it 
in  February.  Very  respect., 

"  Sam.  T.  Fkbwer." 

The  cause  was  submitted  to  the  court  for  trial  without  the  intervention 
of  a  jury,  upon  the  pleadings,  tbe  note,  and  the  letter,  without  other  evi- 
dence, and  upon  consideration  thereof  the  court  found  for  the  defendant, 
and  rendered  judgment  accordingly. 

The  only  question  for  us  to  consider  is  the  sufficiency  of  this  letter  as 
evidence  tending  to  prove  the  new  promise  relied  upon  to  take  tbe  ease 
out  of  the  bar  of  the  statute  of  limitations.  The  letter  contains  an  un- 
equivocal acknowledgment  of  an  indebtedness  from  defendant  to  plaintiff 
and  a  clearly  implied  promise  to  pay.  As  to  its  reference  to  the  particu- 
lar indebtedness,  evidenced  by  the  promissory  note  in  suit,  we  think  this 
is  sufficiently  indicated  prima  fade. 

Tbe  note  is  made  payable  at  the  ofSce  of  Tweed  k  Sibley,  and  the  de- 
fendant in  his  letter  refers  to  '* Uncle  Tweed'* in  connection  with  thict 
indebtedness,  and  also  refers  to  "  Mr.  Sibley,*'  requesting  tbe  plaintifit 
to  ^^  leave  ihe  note  with  Mr.  Sibley  and  let  him  figure  it  all  up,  send  me  the 
amount,  and  if  nothing  bappens  I  will  send  him  draft  for  it  in  February.'* 
The  sentence  including  tbe  foregoing  refers  to  the  iutei*est  wbich  defend- 
ant regrets  not  having  paid  in  full^  but  promises  to  pay;  and  tbe  figuring 
wbich  he  requests  Mr.  Sibley  to  do  evidently  refers  to  computing  tbe  in- 
terest so  as  to  ascertain  tbe  amount  of  principal  and  interest  due  on  the 
note,  whicb  is  made  payable  at  Tweed  &  Sibley's^  and  for  which  defend- 
ant promises  to  send  a  draft  to  Mr.  Sibley.  Whether  tbe  promise,  its 
identity  with  tbe  debt  being  assumed  or  establisbed,  is  sufficient  to  take 
tbe  case  out  of  tbe  bar  of  the  statute,  is  a  question  of  law  for  tbe  court. 
AYbetber  the  words  of  acknowledgment  or  promise,  when  not  expressly 
referring  to  tbe  debt  sought  to  be  recovered,  are  to  be  deemed  as  refer- 
ring to  such  debt,  is  usually  a  question  of  fact  for  the  jury :  Whitney  v. 
Bigelow,  4  Pick.  110. 

Ill  Martin  v.  Broach,  6  Qa.  21,  it  was  held  tbat  where  tbere  is  no  dis- 
pute as  to  the  facts  which  go  to  prove  the  acknowledgment  or  new  })rom- 
ise,  the  question  is  one  of  law  for  tbe  court,  but  where  there  is  any 
dispute  tbe  question  is  a  mixed  one  of  law  and  fact  for  tbe  jury.  More- 
over, it  is  laid  down  as  a  general  rule  that  where  tbere  is  an  acknowledg- 
ment of  indebtedness,  it  will  be  taken  to  relate  to  the  demand  in  suit. 
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aod  the  burden  is  npon  the  defendant  to  show  that  it  related  to  another 
debt,  either  wholly  or  in  part:  Wood  on  Lim.  of  Actions,  p.  162;  Angell 
on  Lim.  of  Actions,  sec.  238;  2  Qreenl.  £v.,  sec.  441;  Carr's  Adm'r  v. 
Hurlbut's  Adm'x,  41  Mo.  264;  Whitney  v,  Bigelow,  4  Pick.  119;  Cook 
T.  Martin,  29  Conn.  63.  ^ 

If  this  rule  be  a  sound  one  in  general  application,  it  certainly  would 
apply  with  peonliar  force  in  a  case  where  bat  ooe  item  of  iudebtedness 
i»  in  suit,  and  where  one  matter  of  indebtedness  only  is  referred  to  in 
the  acknowledgtoent  or  new  promise.  But  we  regard  it  as  scarcely 
necessary  to  invoke  the  aid  of  this  rule  in  the  present  case;  the  facts 
appear  undisputed.  This  letter  of  defendant  to  plaintiff  appears  to 
fairly  establish  identity  between  the  indebtedness  it  refers  to  and  the 
Dote  in  suit;  while  the  acknowledgment  of  the  indebtedness  aud  the  new 
promise  to  pay  the  same  are  certainly  sufficient  in  law  to  overcome  the 
plea  in  bar. 

We  therefore  think  that  upon  the  pleadings  and  evidence  before  the 
conrt  the  findidg  and  judgment  should  have  been  for  the  plaintiff. 

The  judgment  will  be  reversed  and  the  cause  remanded  for  a  new  trial* 

Judgment  reversed. 


Jomss  ET  AL.  V.  Nathbop,  Adm'x,  etc. 

Filed  December  4,  1883. 

Acnoir  on  an  Implixd  Contkact  fob  thk  Usb  and  Occupation  of  a  saW-mill  lies 
against  a  vendee  who  haA  been  in  posaession  under  a  written  contract  for  the  sale  of  the 
same,  the  conditions  of  which  he  haa  failed  to  perform. 

NeTTHIvB   PfiOBABLE    PROFITS   NOR   PROSPECTIVE   OF  SPECULATIVE  DAMAGES  CAN  BE 

Recx>VER£i>  in  an  action  for  the  breach  of  a  contract  for  the  sale  of  milling  machinery. 
In  the  Absence  of  the  Evidence  Introduced  on  the  Trial,  an  appellate  court 
will  not  reverse  a  judgment  for  the  plaintiff,  much  leas  in  amount  than  that  sued  for,  on 
the  ground  that  the  jury  failed  to  allow  such  proper  amount  of  the  defendant's  counter- 
claim as  the  evidence  warranted. 

Ebbok  to  the  district  court  of  Saguache  county.  The  opinion  states  the 
facts. 

Oeorge  P.  Uhl^  for  the  plaintiff  in  error. 

A,  S.  Weslon,  for  the  defendant  in  error. 

Stone,  J.  The  plaintiffs  in  error  were  sued  in  the  court  below  for  the 
sam  of  two  thousand  dollars,  claimed  for  the  use  of  a  steam  saw-mill 
from  December,  1880,  to  June,  1881. 

In  their  answer  they  admit  the  use  for  the  time  charged,  but  deny  in- 
debtedness therefor.  They  then  allege  that  there  was  a  written  agree- 
ment for  the  sale  to  them  of  the  saw-mill,  and  also  a  shingle-mill,  with 
stipulated  terms  of  payment.  They  also  charge  false  and  fraudulent  rep- 
resentations respecting  the  machinery,  and  further  aver  that  no  shingle- 
mill  was  delivered  to  them,  and  that  Nathrop  at  the  time  of  the  sale  did 
not  have  a  shingle-mill.  By  way  of  cross-complaint,  they  allege  that 
Nathrop  wrongfully  took  away  the  mill  from  them,  and  they  claim  dam- 
ages for  loss  of  profits  which  they  would  have  made  on  lumber  in  the  sum 
of  five  thoutond  dollars;  for  the  wrongful  removal  of  the  saw-mill,  one 
thousand  dollars;  and  for  loss  of  shingle  timber  cut  but  not  used,  one 
thousand  dollars;  aud  for  loss  of  profits  on  shingles  which  they  would 
have  made  if  they  had  been  furnished  the  shingle-mill  as  agreed^  the  fur- 
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tber  Bum  of  one  tboaBand  five  hundred  dollars;  total,  eight  tiiouaand 
five  hundred  dollars. 

The  claims  of  five  thousand  dollars  and  fifteen  hundred  dollars,  for 
loss  of  profits  on  lumber  and  shingles,  were  demurred  to.  The  demuu- 
rer  was  confessed  as  to  the  lumber  claim  and  overruled  as  to  the  claim 
for  profits  on  shingles. 

There  was  a  replication  admitting  the  written  agreement  of  sale,  but 
alleging  that  it  contained  a  condition  that  the  machinery  was  not  to  be 
moved  out  of  the  county  of  Chaffee  without  the  consent  of  Nathrop,  and 
avers  that  plaintiffs  in  error  did  remove  the  saw-mill  out  of  the  said 
county,  and  that  thereupon  said  Nathrop  took  possession  of  the  same, 
as  by  the  terms  of  said  agreement  he  had  full  power  and  lawful  author- 
ity to  do. 

The  replication  there  denies  the  alleged  false  and  fraudulent  represen- 
tions;  denies  the  wrongful  retaining  of  the  mill;  denies  any  damage  by 
reason  of  such  retaining;  and  denies  any  damage  for  loss  of 
shiugle  timber.  The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
defendant  in  error,  Nathrop,  of  one  hundred  and  eighty  dollars,  and 
judgment  was  rendered  accordingly. 

The  grounds  of  reversal  are:  1.  That  suit  was  brought  on  an  im- 
plied contract,  and  the  defense  pleads  a  written  contract;  hence  there 
was  no  good  cause  of  action,  since  there  can  not  be  both  an  implied 
and  an  express  contract  for  the  same  cause  of  action  at  the  same 
time.  2.  That  the  cross-claims  of  fifteen  hundred  dollars  for  shiugle 
profit  and  one  thousand  dollars  for  shingle  timber  were  uncontroverted» 
and  hence  the  plaintiffs  in  error  were  entitled  to  a  judgment,  notwith- 
standing the  verdict.  The  suit  was  brought  upon  an  implied  liability 
and  promise  to  pay  for  the  use  of  the  saw-mill;  the  right  to  recover  did 
not  rest  on  a  written  agreement  for  sale  of  the  mill. 

The  latter,  while  set  up  as  a  defense  to  the  action,  presented  no  valid 
defense.  On  the  contrary,  as  set  out  in  the  pleadings,  it  was  evidence 
merely  of  an  agreement  to  sell  the  machinery  upon  certain  terms  therein 
specified,  without  any  provision  respecting  the  use  in  case  the  sale 
should  not  be  completed. 

The  sale  was  not  to'  be  complete  until  the  last  payment  was  made, 
upon  which  there  was  to  be  a  bill  of  sale  executed  and  delivered. 

This  agreement,  moreover,  provided  that  the  mill  should  not  be  taken 
out  of  the  county  of  Chaffee;  and  in  case  of  a  violation  of  this  condition, 
Nathrop  should  have  the  right  to  retake  possession  of  the  mill  as  his  own 
property. 

This  condition  having  been  violated,  as  admitted  by  the  pleadings, 
Nathrop  having  retaken  the  property,  sued  for  the  use,  since  the  plain- 
tiffs in  error,  although  admitting  the  use  for  the  time  claimed  against 
them,  had  paid  nothing  on  account  of  either  the  sale  or  the  use  of  the 
mill. 

As  to  the  second  ground  of  reversal,  that  the  items  of  one  thousand 
five  hundred  dollars  damages  claimed  for  loss  of  profit  on  shingles,  and 
one  thousand  dollars  for  value  of  shingle  timber,  were  uncontroverted 
by  the  pleadings,  and  that  therefore  plaintiffs  in  error  were  entitled  to 
a  judgment  for  two  thousand  five  hundred  dollars  non  obtante  vere  dicto, 
we  think  the  point  not  sustained,  since  the  record  shows  that  these  items 
do  not  '* stand  uncontroverted"  as  argued.  The  replication  expressly 
denies  the  item  for  loss  of  sbingle  timber.  As  to  the  item  for  loss  of 
jprofit  on  shingles,  the  demurrer  to  this  item  as  pleaded  should  have  been 


Sup.  Ct  CdL]    '  :  JONES  V.  NATHROP.  -   -  "  281 

% 

w  ■« 

A  '  _  _^  

sustainBd.  The  averment  was,  in  effect,  that  if  plaintiff  below  had 
delitered  to  defendants  a  shingle-mill  as  he  agreed  to,  said  defendants 
would  have  made  a  large  quantity  of  shingles,  whioh  they  might  have 
marketed  at  a  profit,  and  that,  as  they  aver,  they  have  '*  sustained  a  loss 
of  one  thousand  five  hundred  dollars  as  profit  on  the  shingles  which 
they  would  have  made  if  plaintiff  had  furnished  said  shiDgle-mill/' 
The  e  damages  as  alleged  are  too  remote,  and  merely  speculative.  Dam- 
ages for  breach  of  a  contract  can  only  be  recovered  when  they  are 
averred  and  proved  as  the  natural,  direct,  and  certain  result  of  the 
breach,  excluding  probable  profits  and  prospective  or  speculative  dam- 
ages. 

To  determine  the  application  of  the  rule  is  often  a  perplexing  ques- 
tion, but  the  rule  itself  is  too  well  settled  to  require  a  citation  of  the 
numerous  and  familiar  authorities  in  its  support.  Sedg.  on  Meas. 
of  Dam.,  72,  76,  and  note.  One  of  the  numerous  illustrations  of  the 
application  of  the  doctiine  is  that  cited  by  Mr.  Sedgv^rick  in  the  note  aupra. 

Where  one  had  agreed  to  furnish  a  steam-engine  by  a  certain  day  to 
drive  a  planing  and  sawing  mill,  and  through  his  default  the  mill  was  at 
a  stand-still  for  a  time  for  want  of  the  engine  after  the  stipulated  day,  it 
was  held  by  the  supreme  court  of  New  York,  that  a  fair  price  for  the  use 
of  the  engine  and  machinery  during  the  time  lost  should  be  allowed,  but 
the  claim  for  loss  of  net  profits,  calculated  from  the  amount  of  lumber  the 
mill  might  have  cut  and  planed,  allowing  usual  prices  for  thd  work  over 
running  expenses  and  wear  and  tear,  should  be  rejected  as  too  uncertain. 
See  the  leading  American  case  of  Griffon  v.  Colver,  16  N.  Y.  489,  for  a 
fall  discussion  of  the  subject,  and  where  the  rule  is  concisely  stated,  that 
'*  profits  which  would  have  been  realized  but  for  the  defendant's  default 
are  recoverable;  those  which  are  speculative  or  contingent  are  not." 

In  the  case  before  us  there  is  no  such  averment  as  shows  the  alleged 
damages  to  be  the  natural,  certain,  and  proximate  result  of  the  conduct 
of  the  party  sought  to  be  charged.  Nor  is  there  any  averment  that 
plaintiffs  in  error  ever  demanded  the  shingle- mill  after  the  alleged  agree- 
ment to  deliver  it,  and  hence  the  admitted  acceptance  aud  use  of  the  saw- 
mill alone  may  properly  give  a  presumption  that  there  was  an  acceptance 
by  plaintiffs  in  error  of  the  part  performance  of  the  agreement,  and  a 
waiver  of  the  non-delivery  of  the  shingle-mill. 

At  all  events,  the  case  having  been  submitted  to  a  jury  upon  the  issues 
made  by  the  pleadings,  and  upon  evidence  which  is  not  brought  up  here 
by  the  record,  we  can  not  say  that  the  jury,  in  rendering  a  verdict  for 
defendant  in  error  of  one  hundred  and  eighty  dollars  instead  of  the  two 
thousand  dollars  sued  for,  did  not  allow  such  proper  amount  of  the 
counter-claim  of  plaintiffs  in  error  as  the  evidence  warranted;  and  the 
judgment  will  not  be  disturbed. 

Judgment  affirmed. 


Overlaid  Mail  eto.  Co.  v.  Cabboll. 

FUed  December  4,  188S, 

Express  Companies  are  Sttsject  to  the  Same  Liabiuties  as  other  common 
miers,  in  the  absence  of  special  contract  to  the  contrary  with  the  shipper,  and  may  be 
liable  at  the  same  time  both  as  carriers  and  forwarders. 

Common  Cabrxebs  may  Limit  their  Liability  by  Special  Contract,  but  can  not, 
for  reasons  of  public  policy,  relieve  themselves  from  liability  for  the  a^^tual  value  of  the 
goods  shipped,  provided  they  have  notice  of  such  value,  when  loss  or  injury  is  occasioned 
thereto  by  the  negligence  of  themselves  or  their  employees. 
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Shipper,  by  Accepting  wirnorT  Oktection  a  Receipt  Given  Him  by  an  Ex- 
press Ck)&iPANY,  with  knowledge  of  its  contents,  ratifies  and  is  bound  by  all  the  condi- 
timis  thereof,  except  those  as  to  which  no  kind  of  a  contract  would,  under  the  circum- 
stances,  be  binding  upon  hiin. 

ExPRKSS  Company  is  Liable  fob  Loss  Resulting  prom  the  Failure  of  its  agent 
to  seal  a  valuable  package,  if  it  were  their  custom  so  to  do,  or  for  negUgence  in  receiving 
such  package  unsealed,  and  afterwards  shipping  it  in  such  condition,  if  it  were  their 
custom  not  to  receive  such  ][mckages  until  sealed  by  the  shipper.  Nor  can  it  escape  from 
liability  for  such  loss  on  the  gix>und  that  it  may  have  occurred  on  one  of  their  connecting 
lines. 

Cokplicting  Charge  to  the  Jury,  ip  not  Prejudicial  to  the  Beaten  Party, 
is  not  ground  for  a  new  trial. 

Clause  in  a  Contract  op  Shipment,  that  the  Carrier  would  **not  be  Held 
Liable  for  any  loss  or  damage  except  as  forwarders  only,"  must  be  construed  most 
strongly  aeaiust  the  company;  and  while  acting  as  a  carrier  in  transporting  eoods,  al- 
though relieved  from  liability  save  onlv  as  a  forwarder,  it  must  use  reasonable  skill,  pru- 
dence, and  industry  in  protecting  and  preserving  such  goods,  and  is  liable  for  loss  oc- 
casioned by  not  so  doing. 

Appeal  from  a  judgment  of  tbe  district  court  of  Hinsdale  county,  en« 
iered  in  favor  of  tbe  plaintiff.     The  opinion  states  the  facts 

O,  A,  Richmond,  for  the  appellant. 

Markham,  FaUa^mn  &  Thomas,  for  the  appellee. 

Helm,  J.  In  December,  1880,  Carroll,  plaintiff  in  the  court  below» 
delivered  to  defendant's  agent  at  Lake  City  a  package  properly  addressed 
to  be  earned  by  express  to  the  city  of  Dubuque  in  the  state  of  Iowa  ; 
be  deposited  the  sum  of  three  dollars  to  cover  charges  for  the  entire 
transfer,  and  received  the  followitig  receipt,  Avhich  was  upon  a  printed 
blank  with  the  spaces  properly  filled  in  writing: 

'*  OvEBLAMD  Mail  aih)  Expbess  Company,  ) 
Lake  City,  Dec.  17,  1880.      J 

'^Received  of  P.  J.  Carroll  a  box,  said  to  contain  a  gold  watch  and 
chain,  valued  at  fifty  dollars,  and  marked  Miss  Mollie  Carroll,  Dubuque, 
Iowa,  which  we  undertake  to  forward  to  the  nearest  point  of  destina* 
tion  reached  by  this  company,  only  perils  of  navigation  excepted.  And 
it  is  hereby  expressly  agreed  that  the  said  Overland  Mail  and  Express 
Company  are  not  to  be  held  liable  for  any  loss  or  damage  except  as 
forwarders  only;  nor  for  any  loss  or  damage  of  any  box,  package,  or 
thing  for  over  fifty  dollars,  unless  the  just  and  true  value  thereof  is 
herein  stated,  nor  for  any  loss  or  damage  by  fire,  the  acts  of  God,  or  of 
Indians,  or  of  the  enemies  of  the  government,  the  restraint  of  govern- 
ments, mobs,  riots,  insurrections,  or  pirates,  or  from  any  of  the  dangers 
incident  to  a  time  of  war;  nor  upon  any  fragile  fabric,  unless  so  marked 
upon  the  package  containing  the  same  ;  nor  upon  fabrics  consisting  of 
or  contained  in  glass.    (Three  dollars  deposited  to  pay  charges. ) 

''J.  L.  Sanderson  &  Co.,  Proprietors. 
"By  E.  H.  Smtth,  Agent." 

At  the  time  of  delivering  the  package,  as  aforesaid ,  plaintiff  informed 
defendant's  agent  that  it  contained  a  gold  watch  and  chain,  which  were 
worth  one  hundred  and  fifty  dollars,  whereupon  the  agent  advised  him 
that  the  company  would  not  be  responsible  in  connection  therewith  for 
more  than  fifty  dollars.  The  articles  were  inclosed  in  a  small  wooden 
box,  neatly  made,  with  tbe  cover  securely  fastened  by  screws,  the  whole 
weighing  about  two  and  a  half  pounds.  Plaintiff  requested  the  agent  to 
seal  the  box,  and  the  agent  agreed  to  do  so;  he  did  not,  however,  and 
when  its  destination  was  reached,  the  contents  were  missing;  the  cover 
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was  beld  on  with  BcrewB  as  when  shipped,  but  the  box  contained  only 
rolls  or  wads  of  paper. 

Upon  being  informed  by  plaintiff  of  the  theft,  the  agent  exclaimed, 
"  By  George!  I  forgot  to  seal  the  box;  I  ought  to  have  sealed  it."  And 
to  another  witness  he  said  substantially:  ''I  wish  I  had  sealed  the 
package,  it  mighk  be  some  assistance  to  us  to  find  out  the  locality  where 
the  watch  was  extracted  from  the  box." 

The  box  was  duly  delivered  by  defendant  at  Alamosa,  the  terminus  of 
its  line,  to  the  D.  &  B.  G.  Express  Company,  for  further  transportation, 
but  was  not  then  opened  or  examined.  Upon  this  state  of  facts  plaintiff 
brought  his  suit,  and  recovered  a  verdict  and  judgment  for  one  hundred 
and  thirty-five  dollars  in  the  court  below.  Defendant  prosecutes  this 
appeal  therefrom. 

In  the  absence  of  special  contract  with  the  shipper,  express  companies 
are  subject  to  the  same  liability  as  other  common  carriers.  At  common 
law  they  are  regarded  as  absolute  insurers  of  goods  properly  packed, 
when  intrusted  to  them  for  transportation,  against  loss  or  iujury,^  except 
it  be  occasioned  by  the  act  of  God  or  the  public  enemy.  And  it  is  now 
the  settled  doctrine  that  they  may  at  the  same  time  be  subject  to  liability 
both  as  carriers  and  forwarders.  That  is,  they  will  always  be  held  re- 
sponsible as  common  carriers  to  the  extent  of  the  transportation  upon 
their  own  line,  and  beyond  that  they  are  responsible  as  forwarders. 
Their  responsibility  in  the  latter  capacity  is  in  some  respects  greater  than 
that  of  either  common  carriers  in  the  ordinary  course  of  business  between 
connecting  lines:  See  2  Bedfield's  Am.  B'y  Cas.,  note  on  p.  81,  and 
cases  cited. 

This  liability  may,  however,  be  limited  by  special  contract  with  the 
consignor.  But  it  is  held,  on  the  ground  of  public  policy,  that  they  can 
not  even  by  contract  shield  themselves  from  responsibility  for  loss  or  in- 
jury occasioned  by  the  negligence  of  themselves,  tbeir  employees,  or 
servants:  York  Company  v.  Central  Bailroad,*3  Wall.  107;  Field  on  the 
Law  of  Damages,  sec.  394,  and  cases;  2  Bedfield  on  Bail  ways,  p.  31  (5th 
ed.)  Appellant  undertook  to  limit  its  liability  by  contract  in  accordance 
with  the  foregoing  doctrine.  The  receipt  given  Carroll  upon  delivery  of 
the  package  is  supposed  to  evidence  the  terms  of  this  agreement. 

It  is  the  usual  method  of  making  such  contracts,  and  is  sufficient,  so  far 
as  the  form  is  concerned,  for  the  purpose  designed.  Upon  accepting 
without  objection  or  protest  such  an  instrument,  with  knowledge  of  its 
contents,  the  shipper  ratifies,  and  is  bound  by  all  the  conditions  thereof, 
except  those  as  to  which  no  kind  of  a  contract  would,  under  the  circum- 
stances, be  binding  upon  him. 

The  cause  was  tried  by  a  jury  and  the  question  of  negligence  was  fairly 
submitted  to  them,  upon  the  subject  of  sealing  packages.  Smith,  the 
agent  who  received  the  box,  testified  as  follows: 

"  Q.  Have  you  an  instruction  to  seal  packages  in  your  office  ?  A.  Tes, 
sir. 

**  Q.  Is  it  the  custom  of  the  office  to  seal  packages?  A.  No:  I  don't 
know  that  it  is.  It  is  more  tbe  custom  to  have  other  parties  seal  their 
packages  before  we  receive  them. 

"  Q.  Why  did  you  say  to  Mr.  Carroll  that  you  forgot  to  seal  the  package? 
A.  It  would  have  been  better  if  I  had  said,  *  I  forgot  to  have  him  seal  it.' 
It  is  the  custom  of  nearly  all  common  carriers  not  to  receive  valuable 
packages  unless  sealed.    I  ought  not^  perhaps,  to  have  received  the. 
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package  until  it  was  sealed,  although  it  was  very  nicely  put  together,  and 
I  never  dreamed  that  anybody  was  carrying  a  screwdriver. 

"  Q.  This  sealing  business  is  done  mainly  for  the  purpose  of  tracing 
packages,  if  the  contents  bave  been  disturbed  ?    A.  Yes,  sir. 

"  Q.  Is  it  then  always  the  custom  to  seal  a  package,  if  it  appears  to  be 
packed  in  such  a  manner  as  to  accomplish  this  end?    A.  No. 

"  Q.  Is  the  rule  universal  with  regard  to  sealing?  A.  No:  we  are 
guided  by  the  appearance  of  the  package." 

Witness  Flynn,  having  had  eighteen  years'  experience  in  the  express 
business,  also  testified: 

"  Q.  If  you  are  so  familiar  with  the  customs  of  said  companies,  state 
what  the  custom  is,  if  any,  as  to  sealing  express  packages  upon  sending, 
and  the  purpose  of  such  custom,  and  how  general  among  express  com- 
panies? A.  The  packages  must  be  properly  sealed  before  shipment — I 
mean  valuable  packages.  The  purpose  is  for  security.  The  custom  is 
general  of  sealing  packages  sent  by  express." 

Fron^  the  foregoing  testimony,  coupled  with  the  promise  of  Smith  at 
the  time  he  received  the  box,  and  his  language  upon  hearing  of  the  loss 
of  its  contents,  the  jury  evidently  arrived  at  tbe  following  conclusions,, 
viz. :  That  Smith  was  guilty  of  negligence  in  not  sealing  the  package; 
and  that  it  was  the  custom  of  express  companies  to  seal  valuable  packages 
themselves,  or  it  was  their  custom  not  to  receive  them  until  sealed  by 
the  owner.  We  would  certainly  not  feel  warranted  in  disturbing  either 
of  these  findings  upon  the  evidence  before  us.  But  they  establish  the 
liability  of  appellant. 

If  it  be  the  custom  of  express  companies  to  seal  such  packages  them- 
selves, appellant  is  liable  for  its  agent's  negligence  in  not  sealing;  if,  as 
the  agent  himself  contends,  the  custom  is  not  to  receive  them  until 
sealed  by  the  shipper,  the  company  is  responsible  for  his  negligence  iu 
receiving  the  box  unsealed,  and  afterwards  shipping  it  in  the  same 
condition. 

Appellant  can  not  be  excused  on  the  ground  that  the  loss  may  have 
occurred  on  one  of  the  subsequent  connecting  lines;  this  may  be  true. 
For  aught  that  appears  in  the  testimony,  the  contents  may  have  been 
extracted  after  the  box  was  transferred  to  the  D.  &  B.  G.  Express 
Company  at  Alamosa. 

Yet  it  was  a  valuable  package,  and  should  have  been  sealed;  the  loss 
arises  from  the  negligence  of  appellant's  agent  in  not  sealing,  and  for 
the  result  of  such  negligence  it  is  responsible. 

Appellant  could  not  make  a  binding  contract  with  the  owner  whereby 
it  should  be  released  from' all  liability  iu  case  of  loss  through  its  negli- 
gence; upon  the  same  piinciple  it  could  not  make  a  binding  compact 
with  him  limiting  its  liability  for  loss  occasioned  by  its  negligence  to 
fifty  dollars  or  any  other  sum  short  of  the  actual  value  of  the  goods 
shipped:  provided,  of  course,  that  it  had  notice  of  such  actual  value 
wheu  it  received  them. 

The  evidence  shows  the  watch  and  chain  to  have  been  worth  one  hun- 
dred and  thirty-five  dollars,  and  the  jury  were  justified  in  returning  a 
verdict  for  that  amount:  See  Southern  Express  Co.  v.  Moore,  39  Miss. 
822;  2  Redfield's  Am.  R'y  Cas.,  p.  86. 

If  conflicting  and  irreconcilable  propositions  of  law  are  contained  in 
the  court's  charge,  and  it  appears  that  the  jury  may  have  been  mislead 
thereby  to  appellant's  prejudice,  a  new  trial  should  be  granted. 
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In  ibis  case  the  charge  is  by  no  means  a  ropdel  one;  there  153  some  con- 
flict between  certain  of  the  iustrnctions  given  on  behalf  of  the  respective 
parties.  But  upon  a  careful  and  thorough  consideration  of  the  entire 
charge,  we  are  satisfied  that  appellant  could  not  have  been  prejudiced  by 
such  conflicts,  and  that  we  would  not  be  warranted  in  grauting  a  new 
trial  by  reason  of  imperfections  therein. 

The  law  giving  common  carriers  a  right  to  limit  their  liability  by  con- 
tract, except  in  case  of  negligence,  was  correctly  stated  by  the  instruc- 
tions for  plaintiff.  Those  for  defendant  omit  the  qualification  op  the 
subject  of  negligence. 

If  the  jury  were  in  any  way  misled  by  this  portion  of  the  charge,  it 
must  have  been  in  the  company's  favor,  and  the  error  constitutes,  there- 
fore, no  ground  for  reversal.  Appellant  endeavored  to  restrict  its  liabil- 
ity by  declaring  in  the  contract  that  it  should  ''  not  be  held  liable  for 
any  loss  or  damage,  except  as  forwarders  only."  This,  like  all  other 
portions  of  the  contract  incorporated  for  its  benefit,  must  be  construed 
most  strongly  against  the  company.  Appellee,  when  he  accepted  the 
receipt,  probably  had  no  conception  of  the  meaning  of  this  limitation. 
But,  supposing  that  he  is  estopped  from  asserting  his  ignorance,  still  ap- 
pellant is  not  relieved  from  responsibility. 

Technically,  it  could  not  be  a  mere  forwarder  while  the  goods  were  in 
transit  over  its  own  line;  the  contract  itself  shows  that  the  company  was 
to  transport  the  package  from  Lake  City  to  some  other  point,  for  it  pro- 
vides for  delivering  the  same  "  at  the  nearest  point  of  destination  reached 
by  this  company."  Appellant  was,  under  the  contract,  not  merely  to  re- 
ceive and  forward  the  box  by  some  carrier,  having  no  interest  in  the 
freight  and  no  expense  or  responsibility  in  tbe  transportation.  It  would 
be  no  strained  or  unnatural  interpretation  of  the  contract  to  say  that  the 
intention  was  to  limit  defendant's  liability  to  that  of  a  forwarder  from 
the  terminus  (f  its  line;  leaving  its  responsibility,  that  of  a  common  car- 
rier, with  the  other  restrictions  imposed  by  the  contract  while  the  goods 
were  iu  transit  thereto. 

But  we  may  construe  the  contract  to  be,  that  while  acting  as  a  carrier 
over  its  own  line  it  should  only  be  liable  as  a  forwarder;  and  we  may 
suppose  the  contract  to  have  been  understood  by  the  shipper,  and  bind- 
ing upon  him.  Yet  in  the  capacity  of  forwarder  appellant  was  held 
to  the  exercise  of  ordinary  care,  it  was  responsible  for  the  negligence  of 
its  agents  while  the  package  remained  in  its  possession.  And  while  it- 
self acting  as  a  carrier  in  transporting  the  goods,  although  relieved 
from  liability  save  only  as  a  forwarder,  it  must  see  that  reasonable  skill, 
prudence,  and  industry  are  used  in  protecting  and  preserving  the  same. 

The  law  is  that  a  restriction,  like  the  one  under  consideration,  does 
not  relieve  the  express  company  from  liability  for  loss  occasioned  by  the 
negligenee  of  an  employee  on  a  steamboat  or  other  conveyance,  owned 
and  conducted  by  some  third  party,  but  ordinarily  used  by  the  company 
in  its  business  as  a  means  of  transportation. 

Certainly  the  restriction  can  not  relieve  it  from  responsibility  where, 
as  in  this  ease,  such  loss  results  from  the  negligence  of  its  own  employee. 

See  on  this  subject  Hooper  v.  Wells,  Fargo  &  Co.,  27  Cal.  11;  also  note 
in  2  Redfield's  Am.  R'y  Cas.  261. 

Under  this  view  of  the  law  it  can  not  be  that  appellant  was  prejudiced 
by  the  fourth  instruction  given  for  appellee. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 
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IsBAEL  V.  Arthub,  Adm'r,  jet  als. 
Filed  December  4, 188S, 

Strict  Compliance  with  the  Statutory  Requirements  is  Necessary  in  order 
to  obtain  a  yalid  service  of  sammons  by  publication. 

No  Jurisdiction  over  the  Defendant  in  an  Action  for  Divorce  is  acquired 
by  a  service  of  summons  by  publication  where  the  record  shows  on  its  face  that  the 
summons  was  Issued  and  returned  by  the  sheriff  on  the  same  day,  when  the  statute 
commanded  the  ''usual  exertion  on  the  part  of  the  sheriff  to  serve^the  summons,"  in 
actions  for  divorce,  notwithstanding  the  proceedings  by  publication. 

Validity  of  a  Judgment  for  Divorce  may  be  Collaterally  Attacked  for 
Want  of  Jurisdiction  over  the  person  of  the  defendant,  when  such  fact  affirmatively 
appears  from  the  record,  althoogn  such  judgment  recites  that  due  service  of  process 
had  been  made. 

Legislature  of  Colorado  has  No  Power,  under  the  Constitution,  to  Grant 
Divorces,  nor  can  it  validate  a  decree  for  divorce  which  was  absolutely  void  for  want 
of  jurisdiction  of  the  court  over  the  person  against  whom  it  was  rendered. 

Ebbob  to  the  county  court  of  Larimer  county.  The  opinion  states  the 
facts. 

Z>.  d  H.  Haynea,  for  the  plaintiff  in  error. 

Wells,  Smith  &  Macon,  Rhodes  db  Love,  E.  A.  BaUard,  and  Bamum  d 
McCord,  for  defendants  in  error. 

Helm,  J.  This  action  was  brought  by  plaintiff  in  error,  in  the  court 
below,  for  the  purpose  of  establishing  her  right  to  the  estate  of  John 
Arthur,  deceased,  as  sole  surviving  heir  at  law. 

Plaintiff  was  married  to  the  said  Arthur  in  1859;  there  was  no  issue 
from  the  marriage,  and  unless  divorced,  plaintiff  was  his  wife  at  the  date 
of  his  decease,  and  entitled  under  the  statute,  there  being  no  will,  to  in* 
herit  his  entire  estate.  Defendants  in  the  court  below  were  deceased's 
brother,  who  was  also  administrator  of  the  estate,  and  certain  nephews 
and  nieces,  who  were  interested  therein  as  heirs,  provided  plaintiff  failed 
in  establishing  her  right  thereto. 

At  the  trial  the  court  admitted,  over  plaintiff's  objection,  the  records 
and  judgments  in  two  divorce  actions  brought  against  her  by  the  said 
John  Ai  tbur  during  his  life-time. 

The  first  of  said  actions  was  instituted  in  the  probate  court  of  Laiimer 
county;  and  on  February  9, 1875,  a  decree  of  divorce  was  granted  therein. 
The  second  was  brought  in  the  county  court  of  said  county,  and  on  June 
12,  1877,  a  similar  decree  was  again  entered. 

Two  of  the  errors  assigned  attack  the  correctness  of  the  court's  rul- 
ings admitting  in  evidence  the  records  of  the  divorce  suits. 

The  code  of  civil  procedure  did  not  become  a  law  until  October,  1877, 
and  consequently  both  of  these  actions  were  brought,  and  the  service  of 

Erocess  therein  was  attempted  under  the  practice  prevailing  in  Colorado 
efore  that  instrument  was  adopted.  Each  of  the  records  admitted  in 
evidence  shows  on  its  face  that  the  summons  was  issued  and  returned  on 
the  same  day,  and  that  the  court  relied  for  its  jurisdiction  over  the  per- 
son of  defendant  upon  an  attempted  service  of  notice  by  publication. 
In  obtaining  constructive  service  in  this  way,  a  strict  compliance  with 
the  method  pointed  out  by  statute  must  be  observed.  While  experience 
demonstrates  that  this  mode  of  giving  a  court  jurisdiction  of  the  person 
is  necessary  in  many  instances,  yet  courts  are  jealous  of  abuses  in  the 
application  thereof.  They  tolerate  the  omission  of  no  material  step  re- 
quired by  law  in  connection  therewith.    The  statute,  at  the  time  these 


Sup.  Ci  Col]  ISRAEL  V.  ABTHUB.  287 

actions  for  diTorce  were  commenced,  commanded  the  ''  usual  exertion  on 
the  part  of  the  sheriff  to  serre  the  summons/'  notwithstanding  the  pro« 
ceedings  by  publication:  B.  S.  Col.  13,  sec.  8. 

And  it  has  been  held  by  this  court,  that  in  divorce  suit  under  that  prac- 
tice ''a  return  non  inventus  before  the  return  day  of  the  writ  would  not 
support  a  notice  by  publication,  and  left  the  court  without  authority  to 
proceed  to  judgment:"  Clayton  et  al.  ▼.  Clayton's  Heirs  etc.,  4  Col.  410; 
Vance's  Heirs  v.  Maroney,  etc.,  Id.  47;  Palmer  v.  Cowdrey,  2  Id.  6. 

Neither  the  probate  nor  the  county  court  in  these  actions  had  obtained 
jurisdiction  over  the  person  of  defendant;  both  were  without  authority 
to ''proceed  to  judgment/' and  consequently  both  decrees  were  abso- 
lutely Toid. 

But  it  is  argued  by  counsel:  1.  That  these  decrees  are  not  subject  to 
collateral  attack  in  this  proceeding;  2.  That  in  any  event,  the  nnding 
of  the  county  court  in  the  latter,  that  "due  service  by  publication  has 
been  had  on  said  defendant,''  is  conclusive  upon  the  question  of  service, 
and  fortifies  that  decree  against  such  an  attack.  There  is  some  conflict 
of  authority  upon  the  question  as  to  whether,  in  an  attempt  to  secure 
constructive  service  by  publication,  any  presumption  of  regularity  will 
be  indulged  in,  the  record  being  entirely  silent.  It  has  been  held  that  a 
compliance  with  the  material  requirements  of  the  statute  must  appear 
on  tne  face  of  the  record.  On  the  other  hand,  courts  of  high  authority 
have  announced  that  such  presumptions  are  applicable  to  the  proceedings 
of  courts  of  superior  jurisdiction,  whether  such  proceedings  rest  upou 
actual  or  constructive  service.  It  is  unnecessary,  however,  for  us  in  the 
ease  at  bar  to  determine  this  question. 

For  where  the  record  is  not  silent  on  this  subject,  and  where  it  afSrm- 
atively  appears  therein  that  the  court  did  not  have  jurisdiction  of  the 
person,  certainly  no  such  presumption  can  be  indulged  in :  Clayton  v. 
Clayton,  supra;  Galpin  v.  Page,  18  Wall.  886. 

And  the  finding  in  one  of  these  records  that  due  service  of  process  has 
been  had  is  not  conclusive.  We  are  not  prepared  to  accept  without 
qualification^  the  doctrine  upon  this  subject  stated  in  Gondy  et  al.  y« 
Hall,  80  111.  116,  relied  upon  by  counsel  for  plaintiff  in  error;  the 
opinion  in  that  case  seems  to  hold  that  the  finding  in  the  record  of  due 
and  legal  service  is  only  prima  fade  evidence  of  that  fact,  and  may  be 
attacked  in  a  collateral  proceeding.  Interpreted  or  understood  without 
condition,  it  modifies  the  beneficent  rule  that  judicial  records  import  ab- 
solute verity;  and  its  effect  would  be  to  subject  them  in  many  instances 
to  collateral  attack,  whe^e  upon  principle  and  authority  they  should  be 
held  conclusive. 

In  Harris  v.  Lester  et  al.,  80  HI.  807,  the  court  use  the  following 
language  with  reference  to  a  similar  finding  of  service  by  the  court  which 
tried  the  cause:  ''In  all  collateral  proceedings  we  entertain  no  doubt 
such  finding  is  su£Scient  evidence  of  service  by  publication  as  to  defend- 
ants, nothing  appearing  in  the  record  to  the  contrary,  and  to  warrant 
the  decree  as  in  cases  of  regular  notice  1^  publication.'*  This  may  fairly 
be  said  to  modify  the  position  taken  in  Gondy  v.  Hall,  and  is,  we.thinf, 
in  accord  with  the  weight  of  authority. 

It  banctions  the  view  that  where,  as  in  the  case  under  consideration, 
the  record  expressly  recites  the  facta  relied  upon  as  constituting  service, 
and  those  facts  show  clearly  that  no  jurisdiction  of  the  person  was  ob- 
tained thereby,  it  would  be  absurd  to  pronounce  conclusive  and  binding 
a  declarati6n  therein  that  legal  service  was  had. 
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The  record  stultifies  itself,  and  is  not  protected  by  the  rule  that  such 
findings  are  decisive  of  the  question  in  collateral  proceedings. 

The  divorce  records  before  us  were  offered  by  the  parties  to  be  directly 
and  materially  benefited  thereby,  and  we  are  clearly  of  opinion  that  they 
were  subject  to  ccdlateral  investigation. 

In  1877  the  legislature  passed  the  following  act,  which  was  approved 
by  the  governor  on  the  first  day  of  March,  viz. : 

'*  Whereas,  the  probate  courts  of  certain  counties  have  heretofore  exer- 
cised jurisdiction  in  divorce  cases,  and  various  parties  have  obtained  de- 
crees of  said  courts  granting  divorces  with  the  belief  that  the  courts 
possessed  jurisdiction  in  relation  to  said  matters;  and  whereas,  doubts 
exist  as  to  the  validity  of  said  proceedings  and  as  to  the  right  of  said 
courts  to  exercise  jurisdiction  in  the  said  matters; 

''Therefore,  be  it  enacted  as  aforesaid,  that  all  proceedings  of  any 
probate  courts,  the  jurisdiction  of  which  is  or  may  be  questioned,  as 
aforesaid,  heretofore  had  in  any  case,  so  far  as  the  same  or  any  part 
thereof  relate  to  the  matters  aforesaid,  and  to  the  jurisdiction  of  the 
courts  therein,  be  and  the  same  are  in  all  respects  legalized:"  Gen. 
Laws,  sec.  925. 

It  was  generally  supposed  that  the  probate  courts  of  the  territoiy  of 
Colorado  had  no  jurisdiction  in  divorce  proceedings;  that  such  actions 
could  only  be  brought  and  determined  in  the  district  court.  The  cor- 
rectness of  this  supposition  is  questionable  in  view  of  the  chancery 
jurisdiction  conferred  upon  probate  courts  by  the  amendment  to  the 
territorial  organic  act,  approved  March  2,  1868:  B.  S.,  p.  38,  sec.  3. 

But  the  state  legislature,  as  appears  from  the  foregoing  act,  shared 
sufficiently  in  the  general  belief  on  the  subject  to  attempt  to  neutralize 
the  effect  of  the  supposed  errors  in  question. 

Counsel  for  defendants  in  error  contend  that  this  legislative  enactment 
rendered  valid  and  binding  the  decree  of  the  probate  court  in  1875. 
They  argue  that  although  in  that  case  the  court  may  have  had  no  juris- 
diction, either  of  the  subject-matter  or  of  the  person  of  defendant,  this 
act  was  intended  to  and  did  cover  and  cure  these  defects. 

Our  state  constitution  provides  that  the  general  assembly  shall  pass  no 
local  or  special  laws  for  granting  divorces.  This  provision  deprives  the 
legislature  of  the  authority  existing  under  the  territorial  organization  to 
divorce  husband  and  wife  by  statute.  It  still  has  power  to  declare  what 
shall  be  necessary  to  constitute  a  valid  marriage,  and  what  grounds  shall 
be  sufficient  to  authorize  a  divorce;  it  may  also  provide  the  method  of 
procedure  by  the  courts,  upon  application  thereto  for  such  relief.  But  it 
can  not,  under  this  constitutional  provision,  assume  judicial  powers,  and 
sever  the  bonds  of  matrimony  in  a  given  case. 

If  the  legislature  in  1877  could  not  do  this  directly,  could  it  accom- 
plish the  same  result  indirectly  ?  Could  it  by  statute  give  vitality  to  the 
decree  of  a  court  which  was  absolutely  lifeless  and  void  for  want  of  ju- 
risdiction over  the  person  against  whom  it  was  rendered  ? 

The  legislature  may  by  statute  validate  judicial  proceedings  where  the 
statiite  is  only  in  aid  thereof,  and  tends  to  support  the  same  by  preclud- 
ing parties  from  taking  advantage  of  errors  or  irregularities  which  do  not 
affect  their  substantial  rights.  But  it  can  not  by  retrospective  legislation 
give  validity  to  previous  judicial  proceedings  which  were  void  for  want 
of  jurisdiction  over  the  parties.  Two  reasons  may  be  assigned  for  this 
inhibition:  1.  Because  it  would  be  an  exercise  of  judicial  power  not  con- 
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templated  by  our  constitaiion :  See  art.  3.  2.  Because  ifc  would  operate 
to  deprive  parties  of  their  ''  day  in  court;"  property  rights  might  be  di« 
Tested  without  notice  to  those  interested,  and  without  giving  them  the 
opportunity  to  be  heard:  See  Bill  of  Bights,  sec.  25;  Mason  v.  Eldred,  6 
Wall.  239;  Cooley  on  Const.  Lim.  ^107,  and  cases  cited  in  notes. 

A  decree  of  divorce  generally  affects  the  property  rights  of  the  par* 
ties  as  well  as  their  marital  relations:  Israel  v.  Arthur,  2  Col.  319. 
"  Upon  this  question  we  can  not  doubt  or  hesitate.  They  [the  legislature] 
can  no  more  impart  binding  efficacy  to  avoid  proceeding  than  they  can 
Uike  one  man's  property  from  him  and  give  it  to  another.  Indeed,  to  do 
the  one  is  to  accomplish  the  other:"  McDaniel  v.  Correll,  10  111.  226. 
.  "If  it  was  competent  for  the  legislature  to  make  this  declaration, 
then  it  was  competent  for  it  to  have  declared  that  to  be  a  judgment 
which  before  was  no  judgment,  and  binding  upon  the  party  against 
whom  it  was  rendered,  when  before  he  was  not  bound  at  all;  for 
such  is  the  direct  result.  It  is  a  proposition  not  to  be  discussed  at  this 
day,  that  the  legislature  has  no  such  power:"  Nelson  v.  Boundtree,  23 
"Wis.  370;  see  Fiyor  v.  Downey,  60  Cal.  403;  Wade  on  Betroactive  Laws, 
sec.  164. 

The  statute  of  1877  can  not  be  held  to  cure  the  defect  of  want  of  juris- 
diction over  the  person  of  defendant  in  the  divorce  action  of  1875. 

It  is  doubtful  if  the  legislature  intended  this  statute  to  produce  any 
such  consequence. 

The  act  itself,  viewed  in  the  light  of  the  '* whereases"  prefixed 
thereto,  seems  to  iodicate  that  it  was  simply  the  intention  to  remedy  the 
defect  of  want  of  jurisdiction  over  the  subject-matter,  where 
the  court  had  complied  with  the  law  in  obtaining  jurisdiction  over 
the  p6rK>n.  It  is  unnecessary  for  us  to  consider  the  constitutionality  of 
the  act  in  this  view  of  its  supposed  design  and  operation  further  than  is 
necessarily  implied  by  the  foregoing  discussion.  The  records  of  the 
divorce  proceedings  should  have  been  excluded  by  the  court;  for  errors 
in  admitting  them,  the  judgment  must  be  reversed  and  the  cause  re« 
manded. 

We  may  deplore  the  effect  of  these  conclusions  in  this  particular  case, 
but  the  consideration  of  hardship  to  these  defendants  therefrom  must 
not  be  permitted  to  influence  our  judgment  upon  the  questions  pre- 
sented, in  the  language  of  Mr.  Justice  Elbert,  in  Clayton  v.  Clayton, 
supra,  '^  it  can  not  avail  against  the  greater  hardship  of  concluding  par- 
ties by  adjudications  of  their  most  sacred  rights,  in  the  proceedings  of 
which  they  have  no  notice  and  to  which  they  have  never  appeared/' 

Beversed  and  remanded. 


IsBAEL  V,  AsTmrn,  Adm'r,  et  als. 

Filed  December  4,  1883. 

DCCBASB  OV  TKB  HQ8BAN1>  AVTSR  A  DbCBBK  OF  DiVOBCB  HAS  BBEN  OrANTU)  in  hii 

favor,  and  before  proceedings  in  error  thereon  are  instituted,  does  not  operate  to  pre- 
vent a  review  and  reversal  Si  such  decree. 

EisoB  to  the  county  court  of  Larimer  county.    The  opimon  states  the 
facts. 

D,ik  H.  JSayneSf  for  the  plaintiff  in  error. 
No.3-« 
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Wells,  Smith  d:  Macon^  Rhodes  db  Love^  E.  A.  BaUard,wid  Bamum  d:  Mo- 
Cord,  for  the  defendants  in  error. 

Helm,  J.  John  Arthur,  now  deceased,  in  his  life-time  brought  suit  and 
obtained  a  decree  of  divorce  against  his  wife,  who  is  the  plaintiff  in  error 
herein.     This  writ  is  prosecuted  for  the  purpose  of  reversing  tbat  decree. 

The  record  of  proceedings  in  that  cause  shows  on  its  face  that  the  court 
acted  without  obtaining  jurisdiction  of  the  person  of  the  defendant.  In 
the  case  of  Israel  v.  Arthur  et  al.,  ante,  we  have  fully  considered  this 
record  and  declared  the  proceedings  of  the  county  court  therein  void 
and  of  no  effect. 

The  judgment  and  decree  must  be  reversed.  This  court  has  held  that 
the  decease  of  the  husband  after  a  decree  of  divorce  is  granted,  and  be- 
fore proceedings  in  error  thereon  are  instituted,  does  not  operate  to  pre- 
vent a  review  and  reversal  of  the  decree.  That  •*  where  property  rights 
are  involved,  as  in  this  case,  the  same  reason  exists  for  determining  its 
validity  as  in  civil  cases  generally :"  Israel  v.  Arthur,  2  Col.  319. 

Beversed  and  remanded. 


GLASS-P£in}EBY  CoNSOLCDATED  MrNING  Co.  V.    MeTES   MiNINO  Co. 

FiUd  December  4,  1883, 

Award  of  Abbitators  will  not  be  Set  Aside  fob  the  Failttrb  of  One  of  the 
Arbitrators  to  inspect  tBe  subject-matter  of  the  controversy,  in  companv  with  his  asso- 
ciates. Such  inspection,  if  no  testimony  is  taken,  or  points  involvcxl  m  the  htigation 
decided,  does  not  constitute  a  hearing. 

Objections  to  All  Irregulaiuties  in  the  Pboceedinqs  of  Arbitrators,  which 
are  not  jurisdictional,  must  be  seasonably  made,  in  order  to  render  them  available;  and 
if  a  party  to  an  arbitration,  knowing  of  an  irregularity  in  the  jii-ocecdiugs,  remains 
silent,  and  permits  t^e  investigation  to  proceed,  in  order  to  avail  himself  of  all  chances 
of  an  award  in  his  favor,  he  can  not  afterwards  question  the  validity  of  an  award  unfa- 
vorable to  him. 

Proceeding  Void  for  Want  of  Jurisdiction  is  a  Mere  Nullity,  and  the  defects 
which  make  it  void  are  incapable  of  being  waived. 

Failure  of  One  of  Several  Arbitratobs  to  be  Present  at  a  Meeting  of  hiq 
associates  is  not  a  jurisdictional  defect,  and  may  be  waived  by  the  parties  to  the  arbitra- 
tion. Such  waiver  takes  place  by  proceeding  with  the  business  of  the  moetiug  without 
iutcTposiug  any  objection  to  the  absence  of  the  said  arbitrator. 

Failure  of  ARBniLATORa  to  Examine  Certain  Books,  as  required  by  the  articles 
of  submission,  is  immaterial,  where  by  stipulation  of  counsel  a  complete  statement  of 
all  tbat  such  books  contained  was  used  by  the  arbitrators  instead  of  tiic  books. 

Refusal  of  Arbitrators  to  Examine  a  Witness  Offered  in  Behalf  of  the  Un- 
sccccssFUL  Party  will  not  warrant  setting  aside  the  award,  unless  the  record  shows 
that  the  facts  which  the  witness  could  have  testified  to  would  have  been  material  or 
pertinent. 

Appeal  from  the  district  court  of  Lake  county.  The  opinion  states  the 
facts. 

William  Harrison,  for  the  appellant. 

<7.  B,  Bissell,  for  the  appellee. 

Beck,  C.  J.  The  two  mining  companies  which  constitute  the  parties 
appellant  and  appellee  to  this  appeal  were,  in  the  month  of  Decem- 
ber, 1880,  the  respective  owners  of  adjoining  mining  claims  in  Lake 
county.  The  appellee,  being  the  owner  of  the  iBtua  mine,  complained 
that  the  appellant  company  had  by  its  agents  and  servants  crossed  the^ 
boundary  line,  and  committed  various  trespasses  upon  its  property,  in- 
cluding the  running  of  divers  diifts,  levels,  and  other  developments,  and 


Sup.  CL  Col]     GLASS-PENDERY  CON.  M.  CO.    V.  »IEYEE  M.  CO.  291 

the  extraction  of  valuable  ores  and  mineral-bearing  substances.  It  wai 
fiDslIy  agreed  to  submit  the  vhole  controveisj  to  the  decision  of  five  cer- 
tain individuals  as  arbitrators,  and  in  pursuance  of  this  agreement  articles 
of  submission  were  entered  into  on  the  eighth  day  of  December,  1880,  the 
respective  corporations  binding  themselves  to  abide  by  the  award  that 
should  be  made  by  the  arbitrators,  or  any  three  or  more  of  them,  pro- 
vided the  award  was  in  writing  and  ready  to  be  filed  with  the  elerk  of 
the  district  court  of  Lake  county  on  or  before  the  first  day  of  January, 
1881. 

The  arbitrators  agreed  upon  duly  qualified,  investigated  the  subject  of 
dispute,  and  on  the  twenty-ninth  day  of  December  made  their  award  in 
wriling,  in  favor  of  the  appellee.  It  was  filed  with  the  clerk  of  the  dis^ 
trict  court  on  the  same  day.  AH  the  arbitrators  signed  the  award,  although 
one  of  them.  Nelson  Hallock,  dissented  from  the  conclusion  arrived  at  by 
his  associates.  Afterwards,  on  the  third  day  of  January,  1881,  the  appel- 
lant filed  a  motion  to  vacate  the  award,  assigning  as  grounds  of  the 
motion  certain  acts  and  omissions  of  the  arbitrators  pending  the  investi- 
gation. The  district  court  denied  the  motion  and  entered  judgment  upon 
the  award.  The  appellant  then  filed  a  motion  to  set  aside  the  judgment; 
which  was  also  deuied.  Exceptions  were  reserved  to  these  rulings,  and 
it  is  now  assigned  for  error  that  the  district  court  erred  in  refusing  to  set 
aside  the  judgment,  and  in  refusing  to  vacate  the  award.  <^ 

Wo  learn  from  the  record  that  the  arbitrators  had  three  meeting^/ 
The  first  meeting  was  at  the  ^tna  mine,  which  they  visited  for  the  pur- 
pose of  personally  inspecting  its  workings;  the  second  meeting  was 
held  for  the  purpose  of  hearing  testimony;  and  the  third  and  last  meet- 
ing was  to  hear  further  testimony,  and  to  deliberate  upon  and  make  their 
award. 

The  first  ground  assigned  in'  the  motion  to  vacate  the  award  is,  that 
the  arbitrators  did  not  all  meet  or  act  together  during  the  investigation 
of  the  matters  submitted  to  them.  The  specific  objections  urged  un^er 
this  head  are,  that  Henderson,  one  of  the  arbitrators,  did  not  attend  the 
meeting  at  the  mine,  and  that  Hallock,  another  arbitrator,  did  not  at- 
tend the  second  meeting,  at  which  most  of  the  testimony  was  heard  and 
taken.  The  appellant  supported  these  objections  by  affidavits,  but  the 
conceded  facts  concerning  the  same  are  embodied  in  a  stipulation  signed 
by  the  counsel  of  the  respective  parties,  which  is  inserted  in  the  bill  of 
exceptions.  Referring  to  the  objection  that  Henderson  failed  to  attend 
the  meeting  at  the  mine,  it  is  proper  to  consider  the  object  of  that  meet- 
ing, and  the  action  taken  thereat.  The  arbitrators  say  they  considered 
it  a  necessary  part  of  the  investigation  which  they  were  requii*ed  to  make 
iu  the  case;  but  the  record  shows  that  no  witnesses  were  examined  at 
this  meeting;  that  no  measurements  were  taken,  and  no  rulings  made. 

Its  object  appears  to  have  been  to  afford  the  arbitrators  an  opportu- 
nity to  personally  inspect  the  mine  and  its  workings  so  as  to  enable  them 
to  comprehend  the  testii^ony  to  be  introduced,  and  the  more  intelli- 
gently to  investigate  the  controversy.  Although  Henderson  did  not 
visit  the  mine  at  the  same  time  the  others  did,  he  afterwards,  and  before 
the  award,  visited  it  in  company  with  one  of  the  other  arbitrators,  and 
made  the  same  personal  inspection  which  the  others  had  previously 
made.  He  also  attended  the  second  and  third  meetings;  was  present 
when  all  of  the  witnesses  were  examined,  and  participated  in  all  of  the 
deliberations  of  the  board.    In  view  of  these  facts,  we  do  not  think  that 
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the  failure  of  HenderiKni  to  meet  all  his  associates  al  the  mioe  vitiated 
Che  award.  -  Merely  inspecting  the  subject-matter  of  the  controTersy, 
withoui  taking  testimony  or  deciding  points  iuToWed  in  the  litigation 
does  not  constitute  a  hearing*  Such  a  meeting  does  not  necessarily  re* 
quire  the  joint  action  of  all  the  members  of  a  commission,  as  do  meeiiugs 
at  which,  testimony  is  to  be  heard  or  consultation  is  to  be  had  and  rul- 
ings made. 

A  more  serious  question  is  presented  by  the  objection  that  arbitrator 
Hallock  did  not  attend  the  second  meetinpf,  at  which  the  greater  portion 
of  the  testimony  was  heard  and  taken.  This  was  a  meeting  which  all 
the  arbitrators  were  required  to  attend,  by  an  express  profision  of  the 
statute. then  in  force.  The  provision  was:  '^AU  the  arbitrators  shall 
meet  and  act  together  during  the  iuTestigation;  but  when  met,  a  major- 
ity may  determine  any  question:"  C.  C.  P.  1877,  sec.  283.  The  absence 
of  Hallock  from  this  meeting  was  clearly  an  irregularity,  but  whether 
it  was  fatal  to  the  validity  of  the  award  depends  upon  whether  it  was 
such  an  irregularity  as  could  be  waived  by  the  parties.  The  stipulation 
of  counsel  shows  that  the  appellant  was  present  and  knew  of  Hsillock's 
absence.  It  is  not  pretended  that  any  objection  was  made  to  proceed- 
ing with  the  hearing  without  him,  as  he  had  requested  should  be  done 
when  notified  to  be  present;  The  simple  inquiry,  therefore,  is  whether, 
under  these  circumstances,  the  absence  of  the  arbitrator  could  be  waived 
by  the  parties.  The  wellnsettled  rule  of  law  relating  to  all  irregulari- 
ties in  the  proceedings,  of  arbitrators  which  are  not  jurisdictional  is^ 
that  an  objection  to  be  availing  must  be  seasonably  made;  that  if  a 
party,  knowing  of  an  irregularity  in  the  proceedings,  in  order  to  avail 
himself  of  all  chances  of  an  award  in  his  favor,  remains  silent  and  per- 
mits the  investigation  to  proceed  and  money  to  be  expended,  nud  the 
time  of  all  concerned  to  be  consumed  for  the  purpose,  he  will  not  after- 
wards be  heard  to  question  the  validity  of  an  award  that  is  unfavorable 
to  him.  His  silence  will  be  construed  into  consent  that  the  proceedings 
continue  without  objection,  notwithstandiug  the  error;  for  had  an  objec- 
tion been  interposed  before  the  award  was  made,  the  irregularity  mighb 
have  been  corrected.  Neither  legal  nor  moral  considerations  entitle  hiin 
to  raise  the  objection  afterwards:  Morse  on  Arbitration  and  Award,  p. 
177;  Maynard  v.  Frederick,  7  Gush.  250;  Broom's  Leg.  Max.  *137. 

The  point  to  be  determined  in  this  connection  is,  whether  the  irregu- 
larity eomplained  of  is  jurisdictional;  for  it  is  an  elementary  principle 
that  consent  can  not  confer  jurisdiction.  A  void  proceeding  is  a  nullity, 
and  the  defects  which  make  it  void  are  incapable  of  being  waived.  Mr. 
Sedgwick  says:  ''  So  it  is  well  settled  that  not  even  the  most  formal  and 
solemn  consent  can  give  jurisdiction  to  a  court  not  authorized  to  take  it. 
And  whenever  the  objection  is  raised,  although  it  may  be  a  breach  of 
^aith  and  good  morals  to  insist  upon  it,  still  it  will  be  fatal:"  Sedgwick's 
Stat  and  Const.  L.,  p.  87.  Accordingly,  this  court  held,  in  Haverly  In- 
vincible Mining  Go.  v.  Howcut,  4  Gol.  02,  that  parties  to  a  litigation 
could  not  by  agreement  confer  jurisdiction  to  try  a  cause  upon  one  not 
a  judicial  officer  authorized  by  law  to  hold  the  court:  See  also  Derry  v.. 
Boss  et  al,  5  Id.  295. 

That  many  statutory  provisions  relating  to  juclicial  proceedings  may  be 
waived  by  the  litigants,  and  that  the  w^aiver  may  be  either  express  or 
implied,  is  beyond  controversy.  That  other  provisions  can  not  be  waived, 
is  equally  well  established.    A  provision  which,  if  insisted  on,  would 


Sop.  Ct  CoL]     GLASS-PENDEKY  CX)N.  M.  CO.  U  MEYEE  M,  CO.  298 

inure  to  tbe  benefit  of  a  party  not  involving  principles  of  pnblic  policy 
may  be  'waived,  and  its  non-observance  will  not  invalidate  Uie  resalt  of 
the  proceeding.  But  where  the  requirement  is  a  prerequisite  to  jurisdic- 
tion, orv^here  the  purpose  of  the  enactment  is  to  secure  general  objecta 
of  public  policy  or  morals,  its  observance  can  not  be  dispensed  with  by 
consent  of  parties:  Sedgwick's  Stat,  and  Const.  L.,  pp.  87,  359;  Selleck 
V.  Sugar  Hollow  T.  Co.,  13  Conn.  452;  Ives  v.  Finch,  22  Id.  101;  Florence 
&  B.  Co.  V.  Ward,  S.  C.  Kan.,  Feb.  1883;  Abbott  v.  Dexter,  6  Cush. 
108. 

It  sometimes  becomes  a  difficult  qaestion  to  determine  W'hetfaer  a 
statntory  requirement  is  a  prerequisite  to  jurisdiction  or  not.  An  illus- 
tration of  the  difficulty  is  furnished  by  the  contrariety  of  judicial  opin- 
ion upon  the  usual  statutory  provision  that  arbitrators  shall  be  sworn 
before  proceeding  to  hear  any  testimony.  Courts  which  have  held  thai 
(he  oath  may  be  waived  base  their  ruling  upon  the  proposition  Uiut  the 
taking  of  the  oath  is  not  a  prerequisite  to  jurisdiction,  while  those  of 
opinion  that  the  oath  may  not  be  waived  hold  that  it  is  a  prerequisite  to 
jurisdiction. 

Among  the  cases  taking  the  former  view  are:  Howard  v.  Sexton;  4 
Comst.157;  Browning  v.  Wheeler,  24  Wend.  257;  Woodrow  v.  O'Connor, 
28  Vt.  776;  Tucker  v.  Allen,  47  Mo.  488. 

In  the  following  cases  the  contrary  view  is  presented:  Inslee  v.  Flagg, 
26  N.  T.  3G8;  Overton  v.  Alpha,  13  La.  Ann.  558;  Combs  v.  Little,  3 
Green  Ctu  310;  Hepburn  v.  Jones,  4  Col.  98. 

We  are  of  opinion  that  the  failure  of  Hallock  to  attend  the  meeting  re- 
ferred to  was  not  jurisdictional;  it  follows,  therefore,  that  the  error  com- 
plained of  was  an  irregularity,  and  might  be  waived  by  the  parties;  also, 
that  inasmuch  as  the  atipulation  shows  that  the  appellant  was  present  at 
the  meeting  in  question,  and  knew  of  the  absence  of  the  arbitrator  but 
interposed  no  objection  to  proceeding  without  him,  the  objection  made 
after  the  award  was  made  and  filed  came  too  late. 

The  appellant  does  not  appear  to  have  been  in  any  manner  prejudiced 
by  the  irregularity  complained  of.  All  the  testimony  produced  At  the 
meeting  was  written  down  by  a  stenographer  and  afterwards  transcribed 
by  him.  The  transcript  was  submitted  to  Hallock,  and  read  and  exam- 
ined by  him  without  objection  at  the  final  meeting.  All  the  arbitrators 
were  present  at  the  last  meeting,  and  all,  with  the  whole  evidence  before 
(hem,  consulted  and  deliberated  together  concerning  their  award.  >.  The 
objection  can  not  be  sustained:  White  v.  Bobiuson,  GO  111.  499;  Akridge 
V.  PattUo,  44  Oa.  585. 

The  point  raised,  that  the  arbitrators  made  no  examination  of  the  books 
of  the  Glass-Pendery  company,  as  required  by  the  articles  of  submis- 
sion, is  wholly  without  merit.  The  stipulation  of  counsel  shows  that  the 
appellant  did  not  produce  the  books  for  examination;  and  further,  that  a 
complete  statement  of  all  that  the  books  contained,  pertinent  to  the  case, 
was,  by  consent  of  the  appellant,  furnished  to  and  used  by  the  arbitrators 
instead  of  the  books.  The  oral  objection  urged  on  hearing  of  the  motion 
below,  that  the  arbitrators  refused  to  allow  one  Joseph  TThl  to  be  elam- 
ined  as  a  witness'  before  them  on  part  of  the  appellant  can  not  be  sus> 
tained  in  the  form  presented  by  the  record.  The  request  to  examine  Uhl 
as  a  witness  does  not  appear  to  have  been  made  by  an  officer  or  stock- 
holder of  ther  company,  nor  by  a  person  authorized  to  make  it.  It  wus 
made  hj  the  foreman  of  the  Qlass-Pendery  mine,  whose  position  indi- 


;294  .  .  WEST  COAST  BEPORTER.  [Sup.  Ct.  Idabd 

catea.simply  an  employee  in  tbe  mine.  Nor  is  it  shown  what  facts  thd 
-proposed  witness  could  Lave  testified  to^  without  which  we  can  not  say 
that  the  testimony  WQuld  have  been  material  or  pertinent.  In  the  pres- 
ent state  of  tbe  record,  it  dpes  not  appear  that  the  arbitrators  refused  to 
receive  testimony  petiinent  to  the  controversy,  which  was  offered  by  one 
p{  the  parties  thereto,  or  that  they  rejected  competent  testimony  upon  a 
jpoint  that  needed  to  l)e  proved;  nor  is  it  shown  that  they  omitted  to  pa98 
upon  any  matters  included  in  the  submission. 

tTpon  the  whole  record  we  discover  no  evidence  of  misconduct  upon 
|he  part  of  the  arbitrators,  and  no.  evidence  that  any  action  taken  by  them 
was  prejudicial  to  the  rights  of  the  appellant,  ^very  step  in  their  pro- 
ceedings appears  to  have  been  taken  with  tbe  knowledge  and  express  or 
implied  consent  of  the  appellant,  and  no  objections  to  their  proceedings 
were  made  until  the  awai'd  was  made  and  found  to  be  in  favor  of  the  ap- 
pellee. 

The  motion  to  vacate  the  award  was  properly  denied,  and  the  same 
grounds  being  urged  upon  the  motion  to  set  aside  the  judgment,  it,  too^ 
was  properly  denied.  - 

The  judgment  is  affinned. 


Supreme  court  of  idaho.  '■ 

SCUNJUDEB  ET  AI^    V,   HUSSET  ET  AL. 
FUed  September  IJ^  18S1. 

Statute  or  Limitations^  whkk  Act  Takes  Eftsct. — Where  the  -Bfstiite  of  limita-' 
iions  provides  that  in  cases  where  the  cause  of  action  has  already  accxaed  at  the  passage 
of  the  act,  the  party  shall  have  the  whole  period  prescribed  by  the  act,  after  itapassage, 
in  which  to  commence  action,  and  by  another  act  of  the  same  legislative  sessioxi  it  Was 
provided  that  said  statute  shoold  take  effect  at  a  day  subsequent  to  its  approval  by  the* 
(^vemor,  the  period  of  limitatioii  to  an  ezistintg  canse  of  autioD  will  not  begin  to  rou 
until  such  latter  date. 

The  Words  ''Pa'ssage  of  This  Act,'*  used  in  such  connection/  mean  the  time  when 
tfae^act  takes  effect. 

Appeai«  from  a  judgment  of  the  district  court  of  Idaho  conntyy  entered 
in  faYor  of  the  plaintiffs.     The  opinion  states  the  fact. 

J,  Brumback^  for  the  appellants^ 

Huston  db  Oray^  for  the  respondents.  - 

^  MoBOAN,  G.  J^  This  action  was  hrooghi  on  a  promissory  note  giTen 
by  defendants  to  the  plaintiffs,  a  copy  of  which  appears  in  the  complaint, 
41ed  in  the  court  below.  The  note  was  dated  October  31,  1874»  and. 
i^as  due  on  demand.  Suit  was  commenced  on  the  same^  February  28,. 
1*880.  Defendants  plead  the  statute  of  limitations.  Plaintiffs  move  foir. 
iudgment  on  the  pleadings,' which  motion  was  allowed  by  the  court  and 
judgment  entered  accordingly  for  the  amount  of  the  note,  interest,  and 
costs.   '  From  that  judgment  defendants  take  an  appeal  to  this  court. 

The  question  whether  this  action  was  barred  by  the  statute  of  limita- 
tions, depends  upon  the  construction  to  be  given  to  the  language 
contained  in  section  2'of  said  act,  which  states  that  "  when  the  cause  of 
fiction  has  already  accrued,  the  party  enjbitled,  and  thosiD  claiming  ^ndcr 
him,  shall  have,  after  the  passage  of  this  act^  the  whole  period  herein. 
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•prescribed  in  which  to  commence  an  action/'  i/vhich  period  at  the  time  ot 
the  commencement  of  this  suit  was  five  years. 

The  question  is  as  to  whether  the  words  "passage  of  the  act"  mean 
when  it  is  signed  by  the  goTernor,  or  when  by  law  the  act  goes  into  effect. 
Tbe  firet  section  of  the  act  of  January  15,  1875,  fixes  the  time,  when  this 
act,  among  others,, takes  effect,  which  is  July  1, 1875.  It  will  not  be  con- 
tended that  one  section  of  an  act  will  take  effect  or  be  in  force  at  any 
earlier  date  than  other  sections,  unless  the  act  itself  shall  so  state.  There 
is  no  clause  in  this  act  providing  that  this  section  shall  take  effect  sooner 
than  any  other  sections  of  the  same  act. 

This  section ,  therefore,  and  no  clause  of  it,  can  take  effect  until  the  fir&^t 
day  of  July,  1875.  The  words  **  passage  of  the  act,"  while  they  have  a 
technical  meaning  which  is  well  understood  in  this  connection,  and  as 
used  in  the  sections  referred  to,  must  be  held  to  mean  the  time  when  the 
act.  takes  effect  Any  other  construction  of  the  words  would  give  life 
tmd  action  to  this  section  before  it  can  have  any  life. 

The  same  construction  of  these  words  was  given  in  the  case  of  Keys  v. 
Yass,  6  Iowa,  408.  The  court  there  says:  ''A  prominent  objection  made 
by  defendant  is,  that  the  right  of  pre-emption  was  takien  away  by  the  act 
of  January  24, 1857,  which  appealed  all  prior  acts  allowing  pre-emption 
on  swamp  lands,  but  with  a  proviso  saving  all  actual  settlers  on  said 
lands  at  the  time  of  the  passage  of  the  act.  As  the  act  was  passed  in 
January,  and  the  petitioner  began  his  improvements  in  June,  the  de- 
fendant insists  that  the  former  acquired  no  right  of  pre-emption,  he  not 
being  a  settler  at  the  passage  of  the  act.  But  the  objection  is  not  well 
founded;  this  and  similar  expressions  in  statutes  have  legal  reference  to 
the  time  of  their  taking  effect.  No  other  construction  would  be  con- 
sistent with  the  requirements  of  the  constitution,  which  requires  that  the 
laws  shall  be  published  before  they  take  effect." 

It  is  also  the  well-settled  rule  of  courts  that  when  there  is  doubt  as  to 
the  time  when  the  limitation  commences  to  run,  that  construction  should 
be  given  which  is  most  favorable  to  the  enforcement  of  the  common-law 
rights  of  the  citizens. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Caldwell  v.  BunnT. 
rUed  September  14,  188L 

.  Q&jKcnov  THAT  AN  AirawEB  DQES  NOT  CONTAIN  Facts  SumciENT  to  Constitute  » 
defense  may  be  made  xn  the  supreme  court  for  the  first  time.  If,  however,  the  answer 
contains  any  defense,  the  objection  must  be  overruled.  ,    - 

Oktection  that  an  Answer  Contains  Inoonsistknt  Defenses  can  not  be  Made 
hy  demurrer,  but  by  motion  to  strike  out  or  to  require  the  defendant  to  elect  upon 
which  he  will  stand. 

'  Improyehents  upon  the  Public  Lands  abe  Lawful  Subjects  of  Sale,  and  are 
sufficient  consideration  to  support  promissory  notes  and  other  contracts. 

Inadequacy  of  Consideration  is  Ko  Defense  to  an  Action  on  a  Promissory  Note 
unless  there  was  fraud  also  on  the  part  of  the  promisee. 

Contract  of  an  Insane  Person  is  Merely  Voidable,  not  absolutely  void.  The 
right  to  avoid  it  is  a  personal  right,  which  can  only  be  exercised  by  the  insane  person  or 
his  guardian  or  representatives.  Other  parties  to  the  contract  who  are  of  soand  mind 
are  not  affected  until  it  is  avoided  by  the  par^  entitled  to  disaffirm  it. 

Insane  Peeuion  Can  not  Disaffirm  his  Contract  wpthout  Returning'  the  Con- 
sideration therefor. 

Surety  to  a  Promissory  Note  is.  Deemed  to  Contract  that  the  principal  maker  is 
In  every  way  competent  to  contract  in  the  way  he  has  done. 
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Appeal  from  a  judgment  of  the  district  court  of  the  first  judicial  dis- 
trict for  Nez  Perce  couutj,  entered  upon  a  verdiot  for  the  defendant. 
The  opinion  states  the  facts. 

A.  E.  Isham,  for  the  appellant 

Huston  dc  Oray,  for  the  respondent. 

Pbiceett,  J.  This  action  was  brought  by  the  plaintiff  against  the 
defendant  in  the  district  court  upon  two  joint  and  several  promissory 
notes,  alleged  to  have  been  executed  by  the  defendant  and  one  Michael 
Buddy,  deceased.  Each  of  said  notes  is  for  the  sum  of.  two  thousand 
six  hundred  and  forty-six  dollars  and  thirty-eight  cents,  both  dated 
March  7,  1872.  One  due  October  16, 1872;  the  other,  October  15, 1873. 
Also  upon  an  account  for  three  hundred  and  three  dollars  and  thirty- 
four  cents.  Upon  the  first-mentioned  note  is  credited  one  thousand  five 
hundred  and  fifty-four  dollars  and  thirteen  cents,  January  15, 1873« 

The  defendant's  amended  answer  consists  of  ten  subdivisions,  each  of 
tvhich  was  no  doubt  intended  as  a  complete  or  partial  defense  to  the  said 
several  causes  of  action,  or  to  some  one  or  more  of  them.  Such  proceed- 
ings were  had  in  the  district  court  as  resulted  in  the  striking  out  of  the 
seventh  and  ninth  subdivisions  of  the  answer.  The  plaintiff  demurred, 
in  the  court  below,  to  the  amended  answer  alleging  as  objections  that 
the  second  and  third  subdivisions  are  inconsistent  with  the  tenth,  and 
that  the  sixth  and  eighth  paragraphs  are  inconsistent  with  each  other; 
and  also  specially  demurs  to  the  tenth  paragraph,  on  the  ground  that 
it  constitutes  no  defense  to  the  action.  The  district  court  overruled  the 
demurrer,  and  the  plaintiff  excepted  to  that  ruling.  The  cause  being 
tried  by  a  jury,  a  verdict  was  rendered  for  the  defendant,  whereupon  a 
judgment  was  rendered  against  the  plaintiff  for  costs.  From  that  judg- 
ment the  plaintiff  appealed  to  this  court.  Much  of  the  matter  contained 
in  the  transcript  was  stricken  out,  on  motion,  because  it  constitutes  no 
part  of  the  record,  not  being  made  such  either  by  the  statute  or  by  bill 
of  exceptions  or  statement. 

The  case  as  it  now  stands  is  to  be  reviewed  upon  the  judgment  roll 
alone,  which  consists  of  the  complaint,  amended  answer,  the  de- 
murrer to  the  answer  and  the  decision  of  the  court  thereon  and  the 
exception  of  the  plaintiff  thereto,  the  verdict,  and  the  judgment.  . 

The  plaintiff  and  appellant  claims  that  he  is  entitled  to  a  reversal  of 
the  judgment  of  the  district  court,  on  the  ground  that  the  amended 
answer  does  not  set  forth  a  defense  to  any  of  the  causes  of  action 
alleged  in  the  complaint.  This  brings  us  to  a  consideration  of  the 
answer  as  upon  a  general  demurrer  to  the  whole  thereof  on  the  ground 
just  stated. 

This  objection  may  no  doubt  be  raised  in  this  court  for  the  first  time, 
but  in  determining  it  we  must  be  governed  by  the  same  rule  that 
the  district  court  would  have  been  had  it  been  raised  there,  which 
is,  that  if  there  is  any  defense  contained  in  the  answer,  the  objection  must 
be  overruled.  Upon  an  examination  of  the  amended  answer,  we  find 
that  the  sixth  subdivision  thereof  is  as  follows:  "  For  a  further  and  separate 
defense,  avers  that  the  said  notes  and  accounts  have  been  fully  paid.'' 
This,  if  true — and  it  is  admitted  to  be  so  for  the  purpose  of  this  objec- 
tion—constitutes a  full  and  complete  defense  to  all  of  the  several  causes 
of  action  set  forth  in  the  complaint,  and  this  general  objection  io  the 
answer  as  a  whole  must  be  overruled. 
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We  now  proceed  to  an  examination  of  the  written  demurrer  interposed 
in  the  disiriot  court,  and  to  review  the  decision  of  that  court  thereoR. 
The  first  two  Buhdivisions  of  the  demurrer  wiU  he  considered  together. 
The  language  of  the  demurrer  is  that  Beveral  defenses  have  h^n  im- 
properly united,  hut  the  ohjection  urged  on  the  argument  is  that  the 
second  and  third  paragraphs  of  the  answer  are  inconsistent  with  the 
tenth,  and  that  the  sixth  and  eighth  paragraphs  are  contradictory  and  in- 
consistent with  each  other;  and  the  specifications  of  the  particulars  as 
contained  in  the  demurrer  clearly  show  that  the  real  grounds  of  the  oh- 
jection are  hased  upon  an  alleged  inconsistency  hetween  the  specified 
portions  of  the  answer,  and  not  upon  an  improper  joinder  of  defenses. 
Anr  ohjection  that  a  pleading  contains  inconsistent  allegations  or  denials 
can  not  he  made  hy  demurrer.  ^Stxe  grounds  upon  which  a  party  may 
demur  are  specified  and  enumerated  in  the  statute,  and  he  must  be  lim- 
ited to  the  statutory  grounds.  That  a  pleading  contains  inconsistent 
allegations  or  defenses,  is  not  one  of  those  grounds.  When  this  objec- 
tion exists,  it  should  be  taken  advantage  of  by  motion  to  strike  out,  or  to 
require  the  party  pleading  to  elect  between  them.  The  first  and  second 
subdivisions  of  the  demurrer  were  therefore  properly  overruled. 

The  third  subdivision  of  the  demurrer  is  directed  to  the  tenth  para- 
graph of  the  answer.  It  is,  in  efifect,  an  objection  that  that  paragraph 
'  does  not  contain  facts  sufficient  to  constitute  a  defense  to  any  of  the 
causes  of  action  set  forth  in  the  complaint,  and  it  specifies  the  particu- 
lars in  which  it  is  claimed  to  be  deficient. 

The  tenth  paragraph  of  the  answer  is  as  follows:  "  For  a  further  and 
separate  defense,  defendant  avers  that  the  said  notes  were  procured  from 
the  said  Michael  by  the  said  plaintiff  by  fraud  and  misrepresentation. 
That  the  pretended  consideration  for  said  notes  was  certain  improve- 
ments upon  a  certain  piece  or  parcel  of  government  laud  in  said  county; 
and  the  defendant  alleges  that  the  said  plaintifT,  in  order  to  secure  the 
execution  of  the  said  notes  by  the  said  Michael,  and  well  knowing  that 
the  said  Michael  was  then  sick,  and  laboring  uuder  both  physical  and 
mental  derangement  which  rendered  him  wholly  incapable  to  transact 
his  own  business,  falsely  and  fraudulently  represented  to  the  said 
Michael  that  he  was  the  owner  of  the  said  land  and  the  improvements 
thereon;  and  that  the  same  was  then  worth  the  sum  of  the  said  notes; 
and  the  said  Michael  at  that  time  was  the  father-in-law  of  the  said 
plaintiff,  and  had  full  confidence  in  and  fully  believed  all  the  represen- 
tations made  by  the  said  plaintiff,  and  was  thereby  induced  to  sign  the 
said  notes;  and  defendant  alleges  the  fact  to  be  that  the  said  land  and 
improvements  were  not  worth  the  said  amount,  or  any  amount  in  excess 
of  sixteen  hundred  dollars,  and  that  the  said  plaintiff  well  knew  the  same. 
And  defendant  avers  that  the  said  plaintiff  was  not  the  owner  of  the 
said  land  or  improvements,  or  any  portion  thereof  more  than  one  half  of 
the  same,  and  plaintiff  well  knew  the  same  at  the  time;  and  defendant 
avers  that  the  most,  if  not  all,  of  said  improvements  were  made  by  one 
James. Pieraon,  and  that  he,  said  Pierson,  was  the  owner  of  at  least  one 
half  thereof,  all  of  which  was  well  known  to  said  plaintiff." 

This  portion  of  the  answer  is  clearly  intended  to  show  illegality  in,  or 
failure  of  consideration,  either  in  part  or  in  whole,  for  the  promissory 
notes  alleged  to  have  been  made  by  the  defendant  and  his  deceased 
father,  Michael  Buddy,  in  his  life-time,  and  fraud  on  the  part  of  the 
plaintiff  in  procuring  the  execution  of  the  notes  by  the  said  Michael 
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Buddy;  bnt  it  is  wholly  insufficient  for  either  purpose.  The  sale  of  im- 
provements upon  the  public  lands  of  the  United  States  is  not  prohibited 
by  any  law,  neither  is  it  against  sound  morals,  public  policy,  or  public 
interests,  and  there  is  no  reason  why  they  may  not  be  proper  subjects  of 
sale,  and  serve  as  actual  value  and  valuable  consideration  for  promissory 
notes  and  other  contracts.  It  is  apparent  that  an  entire  want  of  consid* 
eration  is  not  relied  upon  as  a  defense  because  it  is  admitted  by  defend- 
ant that  the  land  and  improvements  sold  were  worth  the  sum  of  one 
thousand  six  hundred  dollars.  The  defendant  does  not  say  that  his 
father  did  not  get  all  the  property  for  which  the  notes  were  given;  but 
in  effect,  that  it  was  not  worth  the  price  agreed  to  be  given  therefor. 
This  is  merely  alleging  inadequacy,  not  failure  of  consideration.  This 
is  no  defense,  unless  there  was  also^raud  on  the  part  of  the  plain<^iff  in 
inducing  the  purchaser  to  believe  it  to  be  of  greater  value,  which  we 
shall  presently  consider. 

It  is  not  the  business  of  courts  to  relieve  parties  from  the  obligations 
of  their  contracts  fairly  made,  because  they  are  disadvantageous  or 
foolish,  but  to  enforce  them.  Courts,  both  of  law  and  of  equity,  refuse 
to  disturb  contracts  on  grounds  of  mere  inadequacy,  whether  the  consid- 
eration is  of  benefit  to  the  promisor  or  of  injury  to  the  promisee:  I  Par- 
sons on  Cont.  436. 

It  is  alleged  in  this  portion  of  the  answer,  it  is  true,  that  the  plaintiff 
was  not  the  owner  of  more  than  one  half  of  the  improvements  sold  to 
Michael  Buddy,  but  that  one  James  Pierson  was  the  owner  of  at  least 
one  half  thereof;  but  it  is  a  sufficient  answer  to  this  allegation  that  it  no- 
where appears  that  said  Michael  Buddy  in  his  life-time,  or  his  heirs  or 
representatives,  have  ever  been  disturbed  in  their  possession  of  the 
property,  or  that  Pierson  has  ever  asserted  any  rights  thereto;  but  even 
if  he  had  done  so,  and  the  purchaser  had  been  actually  evicted  from  a 
portion  of  the  premises  and  improvements,  he  could  not  avoid  payment 
of  the  notes  without  first  surrendering  or  offering  to  surrender  the  re^ 
.'maiuder  to  the  x^laintiff,  so  that  the  parties  might  be  remitted  to  their 
original  rights. 

IFpon  the  question  of  the  mental  incapacity  of  Michael  Buddy  to  make 
the  notes,  it  is  sufficient  to  say  that  this  constitutes  no  defense  in  favor 
df  this  defendant.  The  contract  of  an  insane  person  is  voidable  only,  not 
absolutely  void :  2  Bla.  Com.  291;  2  Kent's  Com.,  6tfa  ed.,  451.  The  right 
to  avoid  it  is  a  personal  right  which  can  only  be  exercised  by  the  insane 
person  or  his  guardian  or  representatives.  The  contract  is  binding  upon 
the  party  who  is  of  sound  mind,  and  his  liability  is  not  affected  until 
it  is  avoided  by  the  party  entitled  to  disaffirm  it.  Nor  could  Michael 
Buddy  have  disaffirmed  the  notes  on  this  ground  without  returning  the 
property.  A  person  may  not  disaffirm  or  rescind  a  contract  and  yet 
retain  any  portion  of  the  consideration.  The  only  exception  to  this  rule 
is  when  the  property  is  entirely  worthless  to  both  parties.  In  such  case 
the  return  would  be  a  useless  ceremony,  which  the  law  never  requires. 
The  purchaser  can  not  derive  any  benefit  from  a  purchase  and  yet  rescind 
the  contract.  It  must  be  nullified  in  toto  or  not  at  all.  It  can  not  be 
enforced  in  part  and  rescinded  in  part.  And  if  the  property  would  be 
any  benefit  to  the  seller,  he  is  equally  bound  to  return  it.  He  who  would 
rescind  a  contract  must  put  the  other  party  in  as  good  a  position  as  he 
was  before,  otherwise  he  can  not  do  it:  Chitty  on  Cont.  276. 
.   And  so  as  to  all  the  other  allegations  intended  to  show  fraud,  the  rule 
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and  principle  apply.  One  of  the  two  joint  and  several  makers  of  a 
promissory  note  can  not  defend  on  the  groand  that  the  8i<;^nature  of  the 
other  maker  was  procured  by  fraud.  If,  as  is  alleged,  the  defendant,  as 
a  matter  of  fact,  executed  the  notes  as  surety  for  Michael  Buddy,  then 
bis  standing  is  in  no  respects  better,  for  a  surety,  grantor,  or  indorser  of 
'a  promissory  note  is  deemed  in  law  to  contract  that  the  principal  maker 
of  the  note  was  in  every  way  competent  to  contract  in  the  manner  he 
has,  and  that  the  instrument  is  a  binding  obligation  upon  said  maker. 
This  subdivision  of  the  answer  does  not  contain  facts  sufficient  to  con- 
stitute any  defense  to  the  notes,  and  the  demurrer  thereto  ought  to  have 
been  sustained  by  the  district  court,  and  for  that  reason  the  judgment 
must  be  reversed  and  the  cause  remanded. 
Judgment  reversed  and  a  new  trial  ordered. 


SUPREME  COURT  OF  NEVADA. 

« 

YicTOB  Mill  and  MnnNO  Co.  v.  Justice's  Coubt  etc. 

Filed  Jttne  4, 1S83, 

No  iKTENDMEyrS  CAN  BE  PbESUHBD  IN  FaVOB  OF  THE  JiTBISDICTIOK  OF  A  JUSTICE  OV 

THE  I^ACBy  bat  each  step  towards  its  acquirement  most  be  affirmatively  shown. 

Sections  1093  to  1097,  Both  Inclusive,  of  the  Civil  Pbactice  Act^  relating  to  aer- 
rice  of  summons,  are  applicable  to  justice's  courts. 

Affidavit  fob  Publication  of  Summons  against  a  Non-besident  Defendant,  the 
same  being  a  California  corporation,  must  stato  the  facts  showing  what  diligence  had 
been  used  to  obtain  a  personal  service.  An  allegation  that  the  plaintiff  has  used  due 
diU^ence,  and  that  the  summons  haa  been  returned  by  the  constable  unserved,  is  not 
snmcieniL  ^ 

Sebvice  of  Summons  by  Publication  is  Void,  whebe  the  Residence  of  the  Non- 
BBSIDENT  or  absent  defendant  is  known,  unless  the-  order  for  publication  directs  a 
copy  of  the  summons  and  complaint  to  be  deposited  in  the  post-office,  directed  to  tlve 
person  to  be  served,  at  Ms  place  of  residence.  The  affidavit  for  such  publication  must 
#how  that  a  cause  of  action  exists  against  the  defendant,  and  state  whether  his  residence 
b  or  is  not  known;  and  if  known,  such  residence  roust  be  stated. 

Deposit  of  Copies  of  the  Summons  and  Complainf  in  the  Post-office,  directed  to 
a  non-resident  defendant  at  his  known  place  of  residence,  has  iao  effect  on  an  attempted  ser- 
vice by  publication,  unless  done  by  order  of  the  court. 

Statement  in  an  Affidavit  fob  Publication  of  Summons,  that  the  amount  claimed 
-was  '*  due  from  defendant  to  plaintiff*,"  is  simply  an  allegation  of  a  legal  conclusion. 

Atpijoation  for  a  writ  of  certiorari  to  the  justice's  court  of  township 
number  18,  Esmeralda  county.     The  opinion  states  the  facts. 

Bennett  &  Eeddy,  for  the  petitioner. 

No  appearance  for  the  defendant. 

Leonabd,  J.  The  petitioner  seeks  to  reyiew,  by  certiorari,  the  action 
of  respondent  in  an  action  entitled  "A.  Hasset,  plaintiff,  t.  Victor  Mill 
and  Mining  Company,  defendant,"  wherein  judgment  by  default  wa^ 
rendered  and  entered  of  record  against  the  defendant  therein,  Novem- 
ber 17,  1881,  for  the  sum  of  two  hundred  and  seventy -three  dollars  dam- 
ages, besides  eighty-seven  dollars  and  forty-one  cents  interest,  and  forty 
dollars  and  ten  cents  costs. 

It  is  alleged  in  the  petition,  among  other  things,  that  the  defendant  iu 
said  action,  was  never  served  with  summons  or  complaint;  that  no  service 
of  summons  was  made  on  any  officer,  agent,  or  servant  of  the  defiend-r 
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ant;  ibat  no  service  of  sumndons  was  made  by  posting  copies  thereof  in 
said  township  number  18;  that  no  attorney  was  appointed  by  said  justice  s 
court  to  appear  in  behalf  of  the  defendant;  that  the  defendant  never 
knew  or  was  cognizant  of  the  pendency  of  said  action  until  September  1, 
1882,  or  thereabouts. 

There  is  nothing  in  the  court's  return  which  contradicts  the  above 
allegations  of  fact.  The  defendant's  time  for  appeal  did  not  lapse, 
therefore,  by  its  own  fault.  An  attempt  was  made  to  get  service  upon 
the  defendant  by  publication,  but  it  is  not  claimed  there  was  personal 
service. 

A  complete  transcript  of  the  record  and  proceedincfS  of  the  court  in 
said  action  is  before  us,  and  it  is  to  be  decided  Uierefrom  whether 
respondent  acquired  juriadiction  of  the  person  of  the  defendant.  If  it 
did  not,  the  judgment  rendered  in  said  action  is  null. 

It  is  r/ell  settled  in  this  and  other  courts  that  nothing  can  be  presumed 
in  favor  of  the  jurisdiction  of  a  justice  of  the  peace,  but  that  each  step  to- 
wards its  acquirement  must  be  affirmatively  shown ;  that  the  statutory  pro- 
visions for  acquiring  jurisdiction  over  a  defendant  by  any  other  than  per- 
sonal service  must  be  strictly  pursued;  that  an  affidavit  for  publication  of 
summons,  which  merely  reports  the  language  of  the  statute,  or  its  substance, 
is  not  sufficient,  but  the  ultimate  facts  of  the  statute  must  be  proved  by  the 
affidavit  by  showing  the  probative  facts  upon  which  the  ultimate  facts 
depend,  and  that  it  is  not  sufficient  for  the  order  to  state  ,that  the  ulti- 
mate facts  ''appear  to  the  satisfaction  of  the  court,"  but  they  must  be 
sustained  by  the  probative  facts  stated  in  the  affidavit.  The  probative 
facts  set  out  in  the  affidavit  must  be  sufficient  to  justify  the  court  in  being 
satisfied  of  the  existence  of  the  ultimate  facts  required  by  the  statute  be- 
fore it  has  jurisdiction  to  order  service  of  summons  by  publication :  Little 
v.  Currie,  5  Nev.  90;  Roy  v.  Whitford,  9  Id.  372;  Scorpion  S.  M.  Co.  v» 
Marsano,  10  Id.  382. 

The  civil  practice  act  relating  to  service  of  summons,  from  section  1093 
to  1097,  compiled  laws,  both  inclusive,  are  applicable  to  justices'  courts. 
Section  1092  is  not  made  applicable,  in  direct  terms,  but  it  must  be  read 
in  connection  with  the  former  ones,  for  the  purpose  of  ascertaining  what 
the  affidavit  and  order  for  publication  should  contain,  in  order  to  satisfy 
^e  law  and  make  the  service  complete. 

Section  1093  provides,  that  "  when  the  person  on  whom  the  service  is 
to  be  made  resides  out  of  the  state,  or  has  departed  from  the  state,  or 
can  not  after  due  diligence  be  found  within  the  state,  or  conceals  himself 
to  avoid  the  service  of  summons,  or,  being  a  corporation  or  joint-stock 
association,  can  not  be  served  as  provided  in  section  29,  compiled  laws, 
1092,  and  the  fact  shall  appear  by  affidavit  to  the  satisfaction  of  the  court 
or  a  judge  thereof,  and  it  shall  in  like  manner  appear  that  a  cause  of 
action  exists  against  the  d^endant  in  respect  to  wljom  the  service  is  to 
be  made,  or  that  he  is  a  necessary  or  proper  party  to  the  action,  such 
4sourt  or  judge  may  grant  an  order  that  the  service  be  made  by  the  pub* 
lication  of  the  summons." 

It  is  plain  from  this  section  that  a  Goixx)ration  mu8t»  if  possible,  be 
served  as  required  by  section  1092;  and  if  it  can  not  be  so  served,  then, 
upon  proof  of  the  fact  by  affidavit  to  the  satisfaction  of  the  court,  ser-> 
vice  may  be  made  by  publication,  if  the  affidavit  idso  shows  a  cause,  of 
action  against  the  person  to  be  served,  or  that  he  is  a  necessary  or  proper 
party. 
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Section  1092  provides^  that ''  if  ihe  suit  be  against  a  foreign  corporation 
*  *  *  doing  business  in  this  state,  the  summons  shall  be  served  by 
delivering  tL  copy  thereof  attached  to  a  certified  copy  of  the  complaint  to 
an  agent,  cashier,  or  secretary,  president,  or  other  head  thereof;  pro^ 
tided,  that  if  the  suit  be  agaiust  a  corporation  organized  under  the  laws 
of  the  state  of  California,  in  addition  to  such  personal  service,  a  copy  of 
the  summons  attached  to  a  certified  copy  of  the  complaint  shall  be  de- 
posited in  the  post-ofi^ce,  addressed  to  the  president  and  trustees  of  said 
corporation,  at  their  place  of  business  in  the  state  of  California,  if  the 
fiame  be  known,  or  can  by  due  diligence  be  ascertained." 

By  section  1094  it  is  provided,  that  "  in  case  of  publication,  where  the 
residence  of  a  non-resident  or  absent  defendant  is  known,  the  court  or 
judge  shall  also  direct  a  copy  of  the  summons  and  complaint  to  be  de- 
posited in  the  post-office,  directed  to  the  person  to  be  served  at  his  place 
of  residence." 

Let  us  now  test  the  affidavit  and  order  for  publication  by  the  require- 
ments of  the  section  from  which  we  have  quoted.  Petitioner  is  a  Cal- 
ifornia corporation  doing  business  in  this  state. 

The  only  showing  made  in  the  affidavit  that  the  defendant  could  not  be 
served  as  required  by  section  1092,  was  the  following:  *'  That  defendant 
has  no  agent  or  person  upon  whom  service  of  summons  can  be  had,  and 
this  affiant,  in  support  thereof,  states  the  following  facts  and  circum- 
stances: That  a  summons  was  duly  issued  out  of  this  court,  directed  to 
the  constable  thereof,  with  instructions  to  said  constable  to  serve  the 
same;  that  the  said  constable  has  returned  the  same  not  served;  that 
affiant  has  made  diligent  inquiiy  to  find  said  defendant,  but  can  not, 
after  due  diligence,  find  it  within  this  state." 

The  matters  set  forth  in  an  officer's  return  are  presumed  to  be  true, 
but  the  presumption  as  to  what  he  has  done  does  not  extend  beyond  the 
facts  stated  by  nim.  Here,  by  the  affidavit,  it  was  shown  that  the  con- 
stable had  returned  the  summons  not  served. 

That  fact  did  not  tend  to  prove  that  it  could  not  be  served  according 
to  the  requirements  of  section  1092.  It  was  not  proof  that  the  defend^ 
ant  had  no  officer  in  the  state  upon  whom  personal  service  could  be  had. 
The  plaintiff  also  stated  in  his  affidavit  that  he  had  made  diligent  in- 
quiry to  find  the  defendant,  and  that  after  due  diligence  it  could  not  be 
found  in  the  state.  Of  course  the  defendant  could  not  be  found  in  the 
state,  because  it  was  a  foreign  corporation.  Its  residence  was  in  Cali- 
fornia. But  it  may  have  had  an  officer  here  upon  whom  service  could 
have  been  made  under  section  1092,  and  if  that  was  the  case  the  court 
had  no  right  or  power  to  order  service  by  publication.  It  was  then 
incumbent  upon  the  plaintiff  to  show  that  the  defendant  did  not  have 
such  officer  in  the  state,  by  setting  out  the  facts  showing  what  diligence 
he  had  used,  what  he  had  done  in  attempting  to  ascertain  the  required 
information.  It  may  be  that  if  the  plaintiff  had  stated  the  diligence 
used  and  the  grounds  of  his  belief,  the  court's  conclusion  would  have 
been  different  from  his.  There  was  not  a  sufficient  showing  that  the 
defendant  could  not  be  served  according  to  the  requirements  of  section 
1092. 

Again:  if  service  is  made  by  publication,  and  the  residence  of  the  non- 
resident or  absent  defendant  is  known,  the  service  is  void  unless  the 
court  directs  a  copy  of  the  summons  and  complaint  to  be  deposited  in 
the  post-office,  directed  to  the  person  to  be  served,  at  his  place  of  resi- 
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dence.  If  tbe  residence  is  kDOwn,  such  deposit  is  an  indispensable  part 
of  the  service. 

In  this  case,  tbe  affidavit  contained  no  statement  as  to  tbe  defendant's 
residence,  and  the  court  made  no  order  directing  tbe  deposit. 

Plaintiff  may  have  known  the  residence.  If  be  did  be  should  have 
stated  it  in  his  affidavit.  The  court  should  have  made  the  requisite  or- 
der, and  the  return  in  this  proceeding  should  have  shown  a  full  com- 
pliance therewith.  Nothing  less,  at  least,  than  an  affidavit  to  tbe  efTeot 
that  plaintiff  did  not  know  defendant's  residence,  could  justify  the  fail- 
ure to  order  the  depositing  of  copies  of  the  complaint  and  summons  in 
tbe  post-office,  directed  as  required.  Whether  or  not  tbe  affidavit  should 
also  state  facts  showing  sufficient  diligence  in  attempting  to  ascertain  the 
residence,  we  do  not  deem  it  necessary  to  decide. 

We  can  not  presume  that  plaintiff  did  not  know  the  defendant's 
residence,  and  without  that  presumption  the  return  would  not  show  a 
legal  service,  even  though  we  should  conclude  that  tbe  affidavit  con- 
tained facts  sufficient  to  justify  tbe  court  in  deciding  that  service  could 
not  be  made  under  section  1092. 

There  is,  however,  in  tbe  return  an  affidavit  of  plaintiff's  attorney  to 
tbe  effect  that  on  the  seventeenth  day  of  October,  1881,  three  days  after 
tbe  date  of  order  for  publication  was  made,  he  deposited  in  the  post- 
office  at  Candelana,  Nevada,  a  copy  of  tbe  summons,  attached  to  a  cer- 
tified copy  of  the  complaint  in  said  action,  postage  fully  prepaid, 
directed  to  tbe  president  and  trustees  of  the  Victor  Mill  and  Mining 
Company  at  San  Francisco,  California;  but  neither  justified  tbe  order 
for  publication  nor  aided  tbe  attempted  service. 

Tbe  place  of  residence  was  not  stated  in  the  affidavit,  and  tbe  court 
did  not  order  the  deposit  in  the  post-office.  Without  an  order  so  to  do, 
tbe  deposit  was  a  mere  gratuitous  act  on  tbe  part  of  the  attorney.  It 
did  not  cure  what  bad  already  been  done. 

Again:  the  affidavit  must  show  that  a  cause  of  action  exists  against  the 
defendant.  The  complaint  filed  stated  a  cause  of  action,  but  the  affi- 
davit did  not,  and  the  complaint  was  not  sworn  to.  Besides,  tbe  order 
for  publication  shows  upon  its  face  that  the  court  did  not  consider  tbe 
complaint  in  makibg  the  order.  Nor  could  it  have  done  so,  in  any  event, 
since  it  was  not  incorporated  in  the  affidavit. 

These  are  the  only  statements  of  a  cause  of  action  in  .the  affidavit,  viz.: 
'*  That  said  action  is  brought  to  recover  two  hundred  and  seventy-three 
dollars  due  from  defendant  to  plaintiff  on  account  for  work  and  labor 
done  for  defendant,  at  Candelaria,  Nevada,  between  March  15,  1871), 
and  March  16, 1880,  a  voucher  or  statement  of  which  is  attached  to  my 
complaint  herein,  and  interest  on  the  same  sum." 

That  the  amount  claimed  was  "  due  from  defendant  to  plaintiff,"  is 
Fimply  a  legal  conclusion,  and  there  is  no  allegation  or  statement  that 
the  work  was  done  at  the  defendant's  request.  It  may  have  been  done 
voluntarily  on  tbe  plaintiff's  part.  At  any  rate,  tbe  contrary  does  not 
appear  from  tbe  affidavit  upon  which  the  court  acted:  Hu;^uet  v.  Owen, 
1  Nev.  466;  McManus  v.  The  Ophir  S.  M.  Co.,  4  Id.  16;  State  Tel.  Co. 
V.  Patterson,  1  Id.  160. 

Our  opinion  is  that  tbe  order  for  the  publication  of  summons  was 
void,  and  that  tbe  court  acquired  no  jurisdiction  of  the  person  of  the 
defendant  in  said  action. 

The  judgment  rendered  therein  is  annulled. 
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SiHPSON   E^  AL.   V.    Ooa  ET  AL. 

Fded  June  11,  188S,  . 

FI29DTNGS  OF  Fact  cak  NOT  BS  CoNBiDEBSD  ON  APPEAL,  Qiiless  they  ETO  embodied 
in  the  statement  of  the  rase. 

Application  for  a  New  Trial,  on  the  Grounds  of  Insufficiency  of  the  Evi- 
dence to  justify  the  findings  of  fact,  conclusions  of  Uw,  and  jndgment  of  the  court,  and 
that  the  same  were  against  law,  and  for  en^rs  of  law  occurring  at  tlie  trial,  mast  be 
made  upon  a  statement  prepared  as  the  statute  requires. 

Appeal  from  an  Order  Denting  an  Application  for  a  New  Trial,  made  on 
Buch  grounds,  will  be  dismissed,  unless  the  transcript  contains  a  statement  of  the  case, 
properly  certified  as  to  its  correctness  by  the  judge. 

f^ROBS  Appearing  in  the  Judgment  Roll  can  not  be  Reviewed  on  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  only. 

'  Appeal  from  an  order  of  the  third  judicial  district  court  for  Esmeralda 
county,  denying  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

T.  H,  Wells,  P.  Reddy,  and  A,  C.  Mis,  for  the  appellants. 

M.  A.  Murphy  and  A.  W,  C rocker ^  for  the  respondents. 

Leonabd,  J.  Prior  to  the  oral  argument  in  this  case,  a  preliminary 
motion  was  made  to  dismiss  the  appeal  for  various  reasons  stated.  The 
motion  and  the  case  were  submitted  together. 

We  shall  not  stop  to  consider  at  length  the  objections  urged  against 
tho  notice  of  appeal  and  the  undertaking  on  appeal.  It  is,  however, 
proper  to  state  tbat  they  are  faulty  in  many  particulars. 

It  is  stated  in  tbe  notice  that  the  defendants  will  appeal,  when  it  ought 
to  state  that  they  do  appeal. 

Again:  tbe  undertaking  was  executed  and  filed  more  than  a  year  after 
jndgment,  and  consequently  the  judgment  could  not  be  appealed  from. 
It.  was  executed,  however,  before  the  notice  of  appeal  was  served  and ' 
filed. 

One  of  the  recitals  in  the  undertaking  was  that,  on  the  fifth  of  July, 
1880,  plaintiffs  obtained  judgment  against  defendants  for  the  sum  of 
one  thousand  nine  hundred  dollars,  with  interest  thereon  then  accrued 
in  the  sum  of  one  hundred  and  eleven  dollars,  and  interest  on  said  sum 
of  one  thousand  nine  hundred  dollars  from  date  of  judgment  until  paid, 
at  the  rate  of  ten  per  cent,  per  annum,  while  tbe  fact  is  tbat  the  judg- 
ment gave  interest  on  two  thousand  and  eleven  dollars  from  date  of 
judgment  until  paid. 

Auotber  recital  was  to  the  effect  that  defendants  were  desirous  of  ap- 
pealing to  this  court  from  said  judgment,  and  every  part  tbereof,  and 
from  the  order  denying  a  new  trial,  and  were  desirous  of  having  execu- 
tion stayed  pending  such  appeal. 

Tbe  undertaking  was  sufficient  in  amount  to  stay  execution,  but  the 
appeal  is  from  tbe  order  denying  the  motion  for  a  new  trial  only;  and 
the  sureties  "undertake  and  agree,  to  and  with  the  said  plaintiffs,  tbat 
if  said  appeal  be  perfected,  the  said  defendants  will  pay  to  the  said 
plaintiffs  tbe  amount  of  said  judgment,  principal,  interest,  and  costs, 
and  all  accruing  costs  and  damages  in  said  cause,  for  wbich  tbey  may 
obtain  judgment  against  said  defendants,  in  case  said  judgment  be 
affirmed,  wholly  or  in  part,  or  said  appeal  abandoned  or  dismissed." 

In  view  of  tbe  fact  that  the  sureties  bound  themselves  to  pay  only  in 
the  event  tbat  said  appeal,  that  is  to  say,  an  appeal  from  the  judgment 
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agreed  upon  as  correct,  we  could  not  regard  it  on  tbis  appeal,  even 
though  ifc  had  been  read  and  referred  to  on  the  heuriug,  for  the  reason 
that  it  \vould  have  been  unsettled:  Solomon  v.  Fuller,  13  Nev.  278. 

Under  the  agreement  that  plaintiffs  should  have  until  ten  days  after 
the  judge  should  settle  and  certify  the  bill  of  exceptions  in  which  to  file 
amendments,  the  statement  is  now  as  unsettled  as  it  would  have  been  if, 
without  the  stipulation,  amendments  had  been  proposed  and  filed,  and 
no  further  action  had  been  taken  thereon. 

It  was  appellants'  place  and  duty  to  present  to  the  judge  below  such 
a  statement  ns  the  statute  requires;  and,  failing  to  do  bo,  they  can  not 
complain  of  his  action  in  disregarding  it.  He  had  no  right  or  power  to 
consider  the  imperfect  statement  filed. 

This  being  an  appeal  from  an  order  denying  the  motion  for  a  new 
trial  only,  errors  appearing  in  the  judgment  roll  can  not  be  reviewed: 
Thompson  v.  Patterson,  54  Gal.  645;  Jenkins  v.  Frink,  30  Li.  596;  Mar^ 
tin  V.  Matfield,  49  Id.  45;  Shepard  v.  McLeil,  38  Id.  74. 

Besides,  it  is  not  shown  that  any  of  the  papers  in  the  transcript  con- 
atituting  the  judgment  roll  were  read  or  referred  to  by  the  judge  in 
deciding  the  motion;  and,  as  before  stated,  we  are  confined  in  our  inves- 
tigations to  the  record  made  and  used  in  the  court  below. 

Respondents'  motion  to  dismiss  the  appeal  in  this  case  would  have  to 
be  sustained,  even  though  injustice  had  been  done  appellants  at  the 
ti'ial;  but  we  shnll  now  enter  the  order  of  dismissal  with  less  reluctance 
than  we  should  have  felt  in  that  state  of  the  case,  being  satisfied,  upon 
an  examination  of  the  evidence,  that  the  action  was  fairly  tried. 

Appeal  dismissed. 


ItOBINSON   V,   LONOLEY. 
Filed  August  9, 188S, 

Judgment  Appealed  from  mat  bb  Affirmed  if  the  Appellant  fails  to  filo  any 
ipoints  and  authorities,  as  required  by  the  rales  of  the  supreme  court. 

DismrcT  Court  iu>s  Juhisdiction  of  an  Action  to  Recover  Back  money  paid 
under  protest  in  satisfaction  of  an  illegal  tax,  although  the  amount  in  controversy  is  less 
than  three  hundred  dollals. 

Property  Belonging  to  a  Circus  Which  is  Passing  TiiRoron  the  State,  al- 
jbliough  it  remains  there  for  a  few  days  in  the  ordinary  course  of  its  business,  is  not  sub- 
ject to  taxation. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Washoe  county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

John  B.  Kittren  and  Thomas  E.  Haydon^  for  the  respondent. 

No  appearance  for  the  appellant. 

Leonard,  J.  Plaintiff  is  a  resident  of  Hamilton  county,  state  of  Ohio, 
where  he  pays,  and  has  heretofore  continually  and  uniformly  paid,  taxes 
upon  the  property  hereinafter  mentioned. 

In  July,  1^2,  he  was,  and  for  a  long  time  prior  thereto  hod  been,  the 
owner  of  a  circus  and  menagerie.  In  the  month  mentioned  he  was 
traveling  and  exhibiting  his  said  circus  and  menagerie,  transporting  the 
same  on  the  cars  of  the  Union  Pacific  and  Central  Paciiic  railways,  from 
Omaha,  Nebraska,  to  the  town  of  Reno,  in  this  state,  where  he  remained 
and  exhibited  one  day.  He  also  exhibited  in  other  towns  in  the  state 
along  the  lines  of  railroads.     He  did  not  come  to  the  state,  or  bruig  hia 
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property  here,  to  remain  longer  than  was  necessary  in  order  that  he 
mignt  exhibit  the  same.  After  exhibiting  in  the  state,  as  before  stated, 
he  intended  to  take  his  circus  and  menagerie  to  the  principal  cities  and 
towns  in  California,  and  in  fact  did  so. 

While  said  property  was  in  Washoe  county,  the  defendant,  as  assessor 
thereof,  assessed  said  circus  and  managerie,  for  state  and  county  pur- 
poses, in  the  sum  of  ten  thousand  dollars,  and  threatened  to  seize  and 
sell  said  property  unless  the  tax  of  two  hundred  and  seventy-iSiTe  dollars 
should  be  forthwith  paid  thereon.  To  preyent  such  seizure  and  sale, 
plaintiff  then  and  there  paid  said  tax  under  protest,  and  thereafter  brought 
this  action  to  recover  back  the  same. 

Defendant  demurred  to  the  complaint  on  the  ground  that  the  same  did 
Bot  state  a  cause  of  action,  and  that  the  second  judicial  district  court  did 
not  have  jurisdiction  of  the  cause  of  action.  The  demurrer  was  over- 
ruled, and  defendant  failing  to  answer  in  the  time  allowed  therefor, 
judgment  by  default  was  entered.  This  appeal  is  taken  from  the  judg- 
ment. 

Appellant  has  failed  to  file  any  points  and  authorities,  as  required  by 
the  rules  of  this  court.  For  this  reason  alone,  we  shall  be  justified,  un- 
der former  decisions,  in  affirming  the  judgment  appealed  from ;  but  from 
the  character  of  the  case,  we  deem  it  advisable  to  pass  upon  the  merits 
of  the  appeal.  The  court  below  had  jurisdiction  of  the  cause  of  action. 
The  case  involves  the  legality  of  a  tax:  Const.,  art.  6,  sec.  6.  The  com- 
plainant states  a  cause  of  action  against  defendant. 

The  property  was  not  assessable  in  this  state.  In  the  sense  of  the 
Btatute,  for  the  purpose  of  taxation,  it  was  not  within  the  state.  It  was 
passing  through  the  state  at  the  time  of  the  assessment.  It  was  here 
temporarily,  in  the  ordinary  coarse  of  business.  When  he  came  here, 
plaintiff  intended  to  remain  in  the  state  but  a  few  days — ^just  long 
enough  to  fill  the  engagements  advertised,  and  then  to  continue  his  jour- 
ney to  other  places  in  a  neighboring  state.  He  intended  to  take  away 
all  the  property  he  brought  with  him.  He  was  actually  **  on  the  wing,** 
passing  from  one  state  to  another.  As  well  might  this  property  have 
been  taxed,  if  for  the  purpose  of  rest  or  h^lth  plaintiff  had  stopped  for 
a  few  days  in  Washoe  county.  As  well  might  a  resident  of  another  state 
be  taxed  on  his  money  and  team,  if  he  comes  on  a  visit  to  the  state  jto 
remain  a  week:  Barnes  v.  Woodbury,  17  Nev. ;  Conley  v.  Chedic,  7  Id. 
341;  State  v.  Engle,  34  N.  J.  L.  427;*Hoyt  v.  Commissioners,  23  N.  Y. 
240;  Id.  245. 

The  judgment  is  affirmed. 


SUPREME  COUnT  OF  UTAH. 
Jones  v.  Qallagheb. 

^  Fded  September  i,  188U 

Osz  Who  Pubchasxs  Stock  fob  Another,  wrrn  Monet  Advanced  bt  Himselp, 
teking  the  title  thereto  in  bis  own  name,  has  a  special  property  in  the  stock  so  purchased, 
and  may  hold  the  same  as  security  for  such  advances;  nor  is  he  compelled  to  obey  an 
order  to  sell,  given  liira  by  the  party  for  whom  such  purchases  were  made,  which  would 
necessarily  result  in  a  loss  to  himself. 

QcESTiON  ov  Good  Fatth  and  the  Exercise  ov  a  Sound  Discretion  on  the  part 
of  the  one  so  relosiDg  to  scdl  should  be  left  to  the  jury. 
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.     DlBKCnON  BT  TBE  OWNER  OF    SuCH    StOCK  TO    TUX   HOLDEB  THEREOF  to  Sell  the 

Mine  and  invest  the  proceeds  in  another  stock,  oonstitates  an  indivisible  order,  and 
iconf ers  no  antliority  on  the  holder  to  sell  and  app^  such  proceeds  to  the  owner's  accofnot 
due  him. 

Whether  Damages  Resulted  to  Such  Owker  bt  Reason  of  a  Report  to  Him 
by  the  holder  of  soch  stock  that  he  had  sold  the  same  at  a  certain  date,  when  in  fact 
tliey  were  not  sold,  but  were  held  by  him  lor  a  long  time,  and  a^torwards  sold  at  an 
advanced  price,  is  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  defendant.     The  opinion  states  the  facts. 

BenneU  &  HarkneHS^  for  the  appellant. 

Sutherland  4b  JfcBride,  for  the  respondent. 

Twiss,  A.  J.  This  action  is  brought  to  recoTcr  the  sum  of  five  tbon- 
9and  dollars,  loaned  and  adyanced  by  the  plaintiff  to  defendant,  for  de* 
fondant's  use,  between  the  fifteenth  day  of  Jannaiy,  1877,  and  the 
jSfteenth  day  of  January,  1879. 

The  plaintiff  is  a  banker,  and  the  sum  sued  for  is  a  correct  statement 
of  his  account,  which  the  defendant  admits  would  be  due  the  plaintiff, 
were  it  not  for  the  counter-claims  alleged  in  the  answer. 

The  evidence  shows  that  during  the  time  the  account  was  accnzing,  the 
plaintiff  purchased  with  his  own  money,  for  the  defendant,  stocks,  upon 
the  order  or  request  of  the  defendant,  taking  title  to  them  in  his  own 
pame,  and  until  the  thirteenth  day  of  November,  1878,  sold  the  same  as 
directed  or  requested  by  the  defendant,  charging  him  interest  for  the 
money  so  used.  That  on  the  day  last  named  the  plaints  held,  pur- 
chased as  aforesaid  for  the  defendant,  three  hundred  and  twenty  shares 
of  Justice  stock,  worth  nine  dollars  per  share;  fifty  shares  of  Alia 
stock,  worth  eighteen  dollars  per  share;  and  two  hundred  shares  of  Tip 
Top  stock,  worth  one  dollar  and  eighty  cents  per  share;  which  the  de- 
fendant on  that  day  directed  the  plaintiff  to  sell  and  invest  the  proceeds 
of  such  sales  in  the  stock  of  the  North  Bonanza,  at  a  price  per  share 
not  exceeding  two  dollars  and  seventy-five  cents.  The  plaintiff  refused 
to  comply  with  this  direction,  saying,  **  Not  knowing  anything  about 
North  Bonanza  except  its  feline  reputation,  I  must  decline  to  relinquish 
Comstock  securities  for  '  wild-cats,'  although  by  the  turn  you  propose 
we  should  have  more^of  them."  The  Noith  Bonanza  soon  afterwards 
advanced  to  upwards  of  five  dollars  per  share,  and  remained  there  for  a 
day  or  two.  Since  then  it  has  beea  down  to  twenty-five  cents,  and  from 
that  up  to  one  dollar  and  fifty  cents,  and  has  been  regularly  assessed. 
If  the  plaintiff  had  complied  with  the  directions  of  the  defendant,  and 
the  Norikh  Bonanza  stock  had  been  sold  at  the  time  when  it  was  at  the 
highest  price,  there  would  have  been  a  profit  in  the  deal  of  about  six 
thousand  dollars,  which  the  defendant  claims  as  one  item  in  his  coanter* 
claim. 

Was  the  plaintiff  under  obligation  to  sell  the  stock,  and  invest  the 
proceeds  of  such  sale,  as  directed  by  the  defendant  ?  In  other  words, 
did  the  plaintiff  have  such  an  interest  in  the  stock  which  he  was  directed 
to  sell  as  would  enable  him  to  disregard  the  express  directions  to  sell 
and  reinvest,  without  incurring  liability  to  the  defendant  for  the  results 
of  such  refusal  to  act  ? 

The  plaintiff  and  defendant  both  say  in  their  testimony,  that  the 
plaintiff  held  the  stock  as  security  for  the  payment  of  the  account.  The 
defendant  drew  from  the  plaintiff  when  the  stocks  held  by  him  were  in 
excess  of  the  amount  of  the  account.    The  defendant  in  his  testimony 
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says:  "  It  was  understood  in  a  general  way  that  I  should  keep  the  ac^ 
count  good,  or  make  it  good,  I  was  to  give  him  money  when  he  wanted 
it:  and  to  take  money  down  when  I  wanted  it.  In  1878,  he  began  to 
call  on  me  for  money,  and  I  was  unable  to  put  it  up.  The  stocks  I  then^ 
had  were  not  sufScient  to  make  my  account  good.  I  think  my  account 
was  several  thousand  dollars  behind,  sellings  at  the  market  prices.  That 
condition  of  affairs  had  existed  for  several  months.  I  think  I  got  into 
extremely  deep  water  during  the  spring.  He  asked  once  or  twice  for 
money,  and  as  long  as  I  thought  I  bad  a  chance  to  puU  through,  I  said 
I  would  tiT  to  pay  as  soon  as  I  could;  then  when  I  found  I  could  not 
get  through,  I  told  him  I  did  not  know  when  I  could.  *  *  *  He  wari 
not  to  buy  all  the  stocks  I  ordered,  without  reference  to  the  state  of  my 
account;  I  could  have  swamped  him  if  he  did;  as  my  account  then  stood, 
I  reasoned  that  when  I  ordered  any  particular  stock  bought,  he  had  the 
right  to  buy  or  not,  as  he  chose,  depending  on  the  state  of  my  account. 
In  the  condition  my  credit  was  with  him,  at  that  time,  I  would  have  to 
provide  for  the  payment  of  the  stock  ordered;  that  is  the  reason  I  pro- 
vided for  the  purchase  of  this  stock,  by  ordering  the  sale  of  other  stocks; 
There  was  no  agreement  as  to  the  amount  of  stock  he  would  buy,  nor  of 
what  kinds;  he  always  bought  anything  I  asked  him  to;  I  suppose  each 
transaction  amounted  to  a  separate  one;  if  he  chose  to  fill  it,  all  right;  if 
he  didn't,  all  right;  I  don't  suppose  I  could  have  made  him  buy  stock 
unless  he  wanted  to;  he  usually  wanted  to,  though." 

From  the  facts  testified  to  by  both  plaintiff  and  defendant,  it  is  ap- 
parent beyond  controversy  that  upon  purchase  of  stock  for  the  defend- 
ant, by  the  plaintiff,  with  his  own  money,  credit  was  given  upon  the' 
stocks  held  for  the  defendant  by  the  plaintiff;  and  as  a  conclusion  of  law, 
the  plaintiff  had  a  special  property  in  the  stocks  purchased  by  him  with 
his  own  money,  the  title  to  which  was  made  to  himself,  with  the  knowl- 
edge and  without  objection  of  defendant,  and  therefore  with  his  acqur- 
oscence;  that  he  held  them  as  security  for  the  money  advanced  by  him  in 
their  purchase,  as  weU  as  for  the  benefit  of  the  defendant  for  the  purpose 
for  which  they  were  purchased :  Brown  v.  McGraw,  14  Pet.  479. 

If  the  plaintiff  had  simply  held  these  stocks  for  sale,  he  would  have* 
been  the  agent  or  factor  of  the  defendant  for  the  purpose  of  selling 
them,  and  as  such  bound  to  comply  with  his  directions  as  to  their  sale.' 
But  th^y  were  not  consigned  to  the  plaintiff  for  sale,  nor  were  they  pur- 
chased with  the  intention  of  holding  them  for  accruing  dividends;  but 
for  the  purpose  of  speculating  upon  the  fluctuating  prices.  At  the  time 
the  order  for  sale  was  given,  the  account  of  plaintiff  exceeded  the  value 
of  the  stocks  held  by  him,  therefore  the  defendant  was  not  the  absolute 
owner,  nor  was  he  entitled  to  the  absolute  control  and  disposition  of 
them ;  each  party  had  interests  which  the  other  was  bound  to  respect, 
and  each  was  bound  to  act  in  good  faith,  and  in  the  exercise  of  a  sound 
discretion,  so  far  as  hia  acts  affected  the  interest  or  rights  of  the  other; 
and  the  plaintiff  was  not  compelled  to  obey  an  order  to  sell,  given  to  him 
by  the  defendant,  that  would  unnecessarily  result  in  a  loss  or  damage  to 
himself.  Suppose  the  order  to  sell  to  be  construed  to  be  distinct  and 
disconnected  with  the  order  to  reinvest,  the  good  faith  and  the  exercise 
of  a  SQund  discretion  on  the  part  of  tiie  plaintiff,  in  refusing  to  sell, 
should  have  been,  with  proper  instructions,  submitted  to  the  jury:  Field 
V.  Fanington,  10  Wall.  141. 

But  I  am  not  of  the  opinion  that  tiiis  dispatch  contains  two  distinct 
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and  separate  orders — one  to  sell,  the  otber  to  reinvest.  The  words 
**  turn  nij  Tip  Top,  Justice,  and  Alta,  without  limit,  into  North  Bonanza'* 
constitute  one  indivisible  order,  an  entirety.  The  order  to  sell  was  insep- 
arably connected  with  the  order  to  reinvest.  He  had  no  authority  to 
sell  and  apply  the  proceeds  in  payment  of  defendant's  accounts.  The 
direction  was  to  turn  the  stocks  named  into  North  Bonanza.  If  he  per- 
formed one,  he  must  comply  with  the  other.  This  direction  was  given 
at  a  time  when  defendant  says,  *'  I  think  my  account  was  several  thou- 
sand dollars  behind,"  and  "  that  condition  of  affairs  had  existed  for  sev- 
eral months."  This  order,  in  effect,  directed  the  plaintiff  to  dispose  of 
certain  securities  held  by  him,  and  to  take  another  in  place  of  them.  I 
do  not  find,  in  the  examination  of  the  record  and  testimony,  any  contract 
or  understanding  between  the  parties  requiring  the  phiintiff  to  do  it. 
The  order  to  sell  and  reinvest  being  one  the  plaintiff  was  not  obliged  to 
comply  with,  the  difference  between  the  value  of  the  stocks  at  the  time 
the  order  was  made  and  at  the  time  they  were  afterwards  sold,  is  imma- 
terial in  this  action.  The  right  of  the  plaintiff  to  sell,  at  the  time  of  sale, 
and  the  good  faith  and  sound  discretion  in  which  it  was  made,  are  not  in 
issue. 

I  am  therefore  of  the  opinion  that  the  verdict  allowing  damages  for  the 
failure  of  plaintiff  to  sell  the  Justice,  Alta,  and  Tip  Top  mining  stocks,  as 
directed  by  the  defendant,  on  November  13, 1878,  is  not  supported  by 
evidence  rightfully  before  the  jury,  and  that  there  was  error  in  admitting 
evidence  as  to  the  value  of  the  stock  of  the  North  Bonanza  in  support  of 
the  item  in  the  counter-claim  based  upon  the  failure  of  the  phuntiff  to 
comply  with  the  order  to  purchase. 

The  questions  raised  by  the  allegations  of  the  defendant  claiming  dam- 
ages because  the  plaintiff  reported  to  him  sales  of  Challenge  and 
Ophir  stocks,  when  in  fact,  as  deponent  alleges,  upon  his  information 
and  belief,  they  were  not  sold,  as  reported  by  pla^nilff,  but  were  held  by 
ixim  for  a  long  time,  and  afterwards  sold  by  mm  at  an  advanced  price, 
were  properly  submitted  to  the  jury  by  instructions  9  and  10,  in  which 
the  jury  were  instructed  that,  if  the  sales  were  made  and  the  stocks  sold, 
as  reported,  the  defendant  was  not  entitled  to  the  damages  claimed  in  his 
counter-claim,  by  reason  of  such  alleged  report  of  sale,  and  subsequent 
sales  of  these  stocks,  which  were  refused  by  the  court. 

Judgment  reversed,  and  the  case  remanded  for  new  trial. 

Ehebson,  a.  J.,  concurred,  and  Humteb,  C.  J.,  dissented. 


Levy  v.  Salt  Lake  Cmr. 

lUed  November  JG,  1881, 

Municipal  CbKPORATioN,  the  Chabteb  of  Which  Imposes,  Ain>  Which  Asstkes^ 
THK  Duty  of  exdusivelv  controlling  and  regnilatin^  the  distribution  of  water  within  its 
limits,  for  irrigating  and  other  porpoees,  althongh  it  may  not  own  the  water  so  used,  is 
liable  for  damage  suffered,  by  a  pnvate  individual  by  reason  of  its  neglett  to  perform 
such  duty  with  reasonable  care  and  prudence,  although  no  right  of  action  aeainat  the 
municipality  is  expressly  given  by  statute.    Such  duty  is  ministerial,  and  not  judicial 

Distinction  between  the  Liabilitt  op  a  Municipal  Cobporation  for  failure  to 
perform  duties  imposed  on  them  by  charter,  and  the  liability,  under  such  circamstanoeSy 
of  tptmi  corporations,  such  as  counties  and  towns,  stated. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  defendant.    The  opinion  states  the  facts. 


Sup.  Ct  UtaLj  LEVY  V.  SALT  LAKE  CITY.  '311 

Sutherland  d  McBride^  for  the  appellant. 
A.  Miner ^  tor  the  respondent. 

Twiss,  A.  J.  The  plaintiff  in  this  complaint  alleges  that  the  defendant 
is  a  municipal  corporation,  organized  under  and  by  an  act  of  the  legis- 
lature of  I}tah;  **  that  under  and  by  virtue  of  the  power  granted  by  de- 
fendant's charter,  the  defendant  has  taken  the  entire  control  and  posses- 
sion of  all  the  flowing  waters  and  the  watercourses  within  its  territorial 
limits.  That  on  the  nrst  day  of  July,  1880,  the  defendant  had  exercised 
such  control  and  possession,  that  by  virtue  of  its  ordinances  it  excluded 
all  persons  from  any  control  over  or  interference  with  the  abundant 
wa^rs  which  were  flowing  in  the  ci^,  under  penalties  to  be  sued  for  and 
collected  for  the  benefit  of  said  city,  and  from  all  use  of  said  waters  ex- 
cept such  as  should  be  distributed  by  said  defendant's  agents  and  ser- 
vants, to  persons  paying  therefor.  That  on  said  first  day  of  July,  1880^ 
the  defendant  turned  i£e  waters  aforesaid,  then  in  its  control  and  pos- 
session, and  flowing  in  the  vicinity  of  the  plaintiff's  lot  or  premised,  into 
and  upon  the  land  adjacent  to  the  plaintiff's  premises,  upon  which 
was  plaintiff's  cellar,  in  which  was  stored  a  stock  of  tobacco  owned  by 
the  plaintiff*,  and  wrongfully  permitted  and  caused  the  said  waters  to 
run  in  great  volume  into  and  upon  said  adiacent  land  for  a  long  time, 
and  .there  to  accumulate  in  a  large  body  without  the  knowledge  or  con- 
sent of  the  plaintiff,  and  there  to  soak  into  the  ground  and  discharge  it- 
self into  said  cellar,  and  thereby  filled  said  cellar  with  water,  and  ruined 
said  stock  of  tobacco,  without  any  fault  or  negligence  of  the  plaintiff,  to 
the  damage  of  the  plaintiff  in  the  sum  of  five  thousand  dollars. 

The  defendant  in  its  answer  denies  that  the  tobacco  mentioned  in  the 
complaint  was  owned  or  stored  by  the  plaintiff  as  alleged;  admits  that  it 
is  a  municipal  corporation  as  charged,  but  denies  ihat  by  virtue  of  its 
charter  right  or  power,  or  otherwise,  it  has  taken  the  entire  or  any  con- 
trol or  possession  of  all  or  any  of  the  water  or  watercourses  within  said 
city  whatsoever,  or  that  it  exercises  such  control.  The  defendant  also 
makes  a  specific  denial  of  the  allegations  of  the  complaint,  and  alleges 
contributory  negligence  on  the  part  of  the  plaintiff.  The  answer  also 
contains  the  following  sentence:  "  Defendant  further  says  and  admits, 
that  by  virtue  of  its  chartered  powers,  and  as  by  its  charter  it  was  and  is 
required  to  do,  it  has  assumed  and  does  regulate  and  control  the  dis- 
tribution of  the  waters  flowing  into  said  city,  throughout  such  public 
channels  as  it  deems  most  advantageous  for  the  inhabitants  of  said  city, 
and  in  such  a  nuinner  only  as  shall  prevent  the  unnecessary  waste  of  such 
waters.  That  defendant  does  claim  the  right,  and  the  same  is  enjoined  as 
a  duty  upon  defendant  by  its  charters,  to  regulate  and  control  the  dis- 
tribution of  such  waters  flowing  throughout  the  public  channels  or  water- 
courses in  said  city,  for  the  respective  use  and  benefit  of  the  inhabitants 
of  said  city,  who  are  the  owners  of  and  entitled  to  the  use  of  such  waters, 
and  not  further  or  otherwise." 

On  the  trial,  at  the  conclusion  of  plaintiff's  case,  the  defendant  moved 
for  a  nonsuit,  which  was  by  the  court  granted. 

A  municipal  corporation  is  created  by  legislative  act,  for  the  purpose 
of  enabling  its  inhabitants  to  manage  and  control  their  local  af^irs;  in 
other  words,  that  they  may  have  the  right  of  local  self-government 
within  the  limits  of  and  in  accordance  with  the  provisions  of  its  chai*ter» 
which  is  its  constitution,  the  source  of  its  authority  and  power,  creating 
and  defining  its  duties.    Mr.  Dillon,  in  liis  work  on  Municipal  Corpoia- 
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tions,  section  89,  says:  "It  is  a  general  and  undisputed  proposition  of 
law,  that  a  municipal  corporation  possesses  and  can  exercise  the  fol- 
lowing powers,  and  no  otliers:  1.  Those  granted  in  express  words;  2. 
Those  necessarily  or  fairly  implied  in  or  incidental  to  the  powers  ex- 
pressly granted;  3.  Those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,  not  simply  convenient,  but  indispensable. 
Where  power  to  act  is  clearly  given,  the  right  of  ttie  city  to  act  by  its 
authorized  officers  or  agents  within  the  limits  and  scope  of  the  granted 
power  can  not  be  judicially  interfered  with  or  questioned,  except  in  cases 
.of  imputed  fraud,  or  where,  within- the  province  committed  to  its  charge, 
there  is  a  manifest  invasion  of  private  rights.  The  power  to  act  neces- 
sarily carries  with  it  the  right  of  determining  the  manner  of  acting,  and 
of  exercising  the  power,  and  if  a  city,  by  its  common  council,  or  other 
authorized  agents,  in  undertaking  to  carry  out  or  execute  a  power 
granted  by  its  charter,  commits  a  wrongful  act,  causing  a  direct  injury 
jbo  the  peraon  or  property  of  another,  outside  the  limits  of  its  public 
work,  then  in  such  case  it  becomes  liable  for  such  injury  in  a  private 
action." 

In  Perry  et  al.  v.  Ci^iy  of  Worcester,  6  Gray,  544,  Chief  Justice  Shaw 
says:  ''A  public  work  authorized  by  law  must  be  executed  in  a  reasonably 
proper  and  skillful  manner,  with  a  just  regard  to  the  rights  of  private 
owners  of  estates.  If  done  otherwise,  the  damage  is  not  necessarily  inci- 
dent to  the  accomplishment  of  the  public  object,  but  to  the  improper  and 
unskillful  manner  of  doing  it.  Such  damage  to  private  property  is  not 
warranted  by  the  authority  under  color  of  which  it  is  done,  and  is  not 
justifiable,  and  a  wrong  for  the  redress  of  which  an  action  of  tort  will 
lie."  This  proposition  of  law,  so  clearly  expressed  by  this  learned  and 
eminent  junst,  is  so  universally  adopted,  and  so  abundantly  sustained 
by  authority,  that  a  citation  of  cases  would  be  useless. 
.  The  charter  of  defendant  empowers  it  ''  to  distiibute,  control,  and 
to  regulate  the  water  flowing  into  the  city  throughout  such  channels  as 
may  be  most  advantageous,  and  to  prevent  the  imnecessaiy  waste  of 
water;"  and  for  the  purpose  of  earring  out  and  executing  this  power,  it 
also  grants  to  the  city  power,  by  ordinance,  to  annually  levy  and  collect 
taxes  on  the  assessed  value  of  all  real  and  personal  estate  or  property  in 
the  city  made  taxable  by  the  laws  of  the  territory,  not  to  exceed  one  and 
one  quarter  mills  on  the  dollar,  to  control  the  waters  of  said  city."  From 
the  ordinance  read  in  evidence,  it  can  not  be  pretended  that  the  city  had 
not  accepted  those  provisions,  and  was  not  at  the  time  of  the  alleged  in- 
jury to  plaintiff's  property  acting  upon  and  under  them;  and  in  its  an- 
swer it  **  claims  the  right,  and  the  same  is  enjoined  as  a  duty  upon  defend- 
ant by  its  charter,  to  regulate  and  control  tne  distribution  of  the  waters 
flowing  throughout  the  public  channels  or  watercourses  in  the  city  for 
the  respective  use  and  benefit  of  its  inhabitants,  who  are  the  owners  of 
and  entitled  to  the  use  of  such  waters,  but  not  further  or  otherwise,"  but 
says,  the  "  defendant  does  not  claim  the  ownership  or  possession  of  such 
waters,  and  never  has  so  claimed  such  waters."  The  fact  that  the  de- 
fendant does  not  claim  to  own  the  waters  is  of  no  importance  in  the  con- 
sideration of  a  claim  for  damages  for  a  wrongful  or  negligent  use  of  them. 
The  waters  of  a  stream  running  through  a  city  do  not  belong  to  the  cor- 
poration; but  if  it,  in  the  performance  of  a  public  duty,  build  a  bridge 
over  the  stream  in  an  improjierand  unskillful  manner,  or,  if  having  built 
it  in  all  respects  in  a  proper  and  skillful  manner,  it  ceases  to  have  a  just 
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regard  for  the  rights  of  proper  owners  of  adjacent  estate,  and  becomes 
negligent  in  sustaining  and  keeping  the  same  in  good  repair,  and  thereby 
private  property  is  damaged,  it  can  not  escape  the  just  responsibility  for 
its  negligence:  Perry  et  al.  v.  Worcester,  supra. 

By  the  testimony  produced  on  trial  it  appeared  that  the  defendant,  as 
a  part  of  its  general  plan  of  irrigation,  had  constructed  a  water  ditch 
near  to  one  side  of  one  of  ite  streets.  From  this,  which  unquestionably 
is  a  public  diteh  or  channel,  flowed  the  water  which  irrigated  the  prem- 
ises of  the  plaintiff  and  others,  and  filled  the  plaintiff's  cellar  and  caused 
the  damage  complained  of.  This  diteh  belongs  to  the  city,  and  was  under 
ite  sole  and  exclusive  control.  The  expense  of  ite  construction  was  paid 
by  the  defendant.  By  ite  ordinance  it  authorizes  and  directe  a  payment, 
in  the  nature  of  a  .special  assessment  upon  those  who  make  application 
for  the  use  of  the  water,  for  the  purpose  of  **  constructing  and  keeping 
in  repair  all  gates,  dams,  sluices^  flumes,  and  ditches  necessary  to  convey 
the  water  from  the  main  or  natural  water  channel  to  the  premises  of  each 
applicant."  The  city  assumes  the  whole  and  exclusive  control,  manage- 
ment, and  distribution  of  the  water,  provides  for  the  appointment  of  a 
water-master,  and  assigns  to  him  the  duty  of  seeing  to  the  proper  loca- 
tion, construction,  and  repair  of  all  gates,  dams,  flumes,  ditches,  and 
reservoirs,  that  water  may  not  be  wasted,  streets  or  sidewalks  overflowed 
or  obstructed,  or  private  property  damaged.  This  duty  and  power  of 
managing  and  controlling  the  waters  of  the  city,  granted  by  the  legis- 
ture,  accompanied  with  ample  power  to  raise  the  necessary  means  of  car- 
rying out  the  same,  is,  when  so  far  executed  that  nothing  remains  to  be 
done  except  to  manage  and  control  the  waters  in  the  channels  or  ditehes 
constructed  for  them  by  the  city,  and  permit  them  to  flow  upon  tbfe 
grounds  of  the  several  persons  who  are  entitled  to  the  same  during  the 
hours  and  in  accordance  with  the  city  ordinance,  or  the  regulations  of 
the  water-master  made  in  compliance  therewith,  is  certainly  not  judicial 
but  ministerial,  and  the  performance  of  this  duty  is  accompanied  with 
obligations  requiring  fidelity  to  the  persons  who,  by  the  payment  of  their 
money  to  the  city  for  the  use  of  the  water,  have  become  entitled  there- 
unto, and  a  neglect  te  perform  this  duty  with  reasonable  care  and  pru- 
dence, resulting  in  damages  to  such  person,  entitles  him  to  an  action  for 
the  damages  sustained  by  him:  Dillon  on  Mun.  Corp.,  sees.  966-970; 
Merrifield  ▼.  Worcester,  110  Mass.  216;  Lloyd  v.  Mayor  of  N.  T.,  5 
N.  Y.  369;  Burton  v.  City  of  Syracuse,  36  Id.  54;  Weed  v.  Village  of 
Balston  Spa,  76  Id.  329;  Hines  v.  City  of  Lockport,  50  Id.  236-238; 
Weightman  v.  The  Corporation  of  Washington,  1  Black,  39. 

The  distinction  between  the  liability  of  a  municipal  corporation  made 
by  the  acceptence  of  ite  city  charter,  and  the  involantery  quasi  corpora- 
tions known  as  counties,  towns,  ete.,  must  not  be  forgotten.  In  More  v. 
The  Town  of  Leiceetet,  9  Mass.  247,  it  was  held  that  a  quasi  corporation 
is  not  liable  for  the  neglect  of  a  coiporate  duty  unless  such  action  be  given 
by  some  stetute.  In  Barman  et  al.  v.  The  County  of  St.  Louis  et  al.,  62 
Mo.  313,  the  court,  quoting  from  Biglow  ▼.  Randolph,  14  Gray,  541,  says: 
''  This  rule  of  law,  however,  is  of  limited  application.  It  is  applied  in 
cases  oi  towns  only,  to  the  neglect  or  omission  of  a  town  to  perform  those 
duties  which  are  imposed  on  all  towns  without  their  corporate  consent, 
and  not  to  the  neglect  of  those  obligations  which  a  town  incurs  when  a 
special  duty  has  been  imposed  on  it  with  ite  consent,  expressed  or  implied, 
or  a  special  authority  is  conferred  on  it  at  ite  request.    In  iiie  latter  case 
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a  town  is  subject  to  the  same  liabilitieB  for  the  neglect  of  those  special 
duties  to  which  private  corporations  -would  be,  if  the  same  duties  were 
imposed  or  the  same  authority  conferred  on  them,  including  their  liability 
for  the  wrongful  neglect,  as  well  as  for  the  wrongful  act  of  their  officers 
and  agents."  If  this  doctrine  is  correct,  and  it  seems  to  be  supported  by 
abundant  authority,  then,  although  there  is  no  statute  expressly  giving 
the  right  of  action  against  the  defendant  city  for  the  recovery  of  damages 
caused  by  the  neglect  of  a  corporate  municipal  duly,  yet  the  liability  of 
a  city  invested  with  its  corporate  powers,  involving  the  right  of  raising 
revenue  by  taxation,  and  special  assessments,  and  the  expenditure  of  the 
same  for  general  and  also  for  special  or  local  purposes,  is  greater  than 
that  of  counties  or  towns,  which  are  deemed  to  be  auxiliaries  of  the  state 
merely,  and  when  corporations  are  of  the  very  lowest  grade  and  invested 
with  the  smallest  amount  of  power:  Bums  v.  District  of  Columbia,  91  XT. 
S.  540;  Askeld  v.  Hall  County,  26  Am.  Rep.  730. 

In  Bums  v.  District  of  Columbia  it  is  said:  ''It  is  denied  that  a  mu- 
nicipal corporation  (as  distinguished  from  a  corporation  organized  for 
private  gain)  is  liable  for  the  injury  to  an  individual  arising  from  negli- 
gence in  the  construction  of  a  work  authorized  by  it.  Some  cases  hold 
that  the  adoption  of  a  plan  of  such  a  work  is  a  judicial  act,  and  if 
injury  arises  from  the  mere  execution  of  that  plan,  no  liability  exists: 
Child  V.  Boston,  4  Allen,  41;  Thayer  v.  Boston,  19  Pick.  511.  Other 
cases  hold  that  for  its  negligent  execution  of  a  plan  good  in  itself,  or  for 
mere  negligence  in  the  care  of  its  streets  or  other  works,  a  municipal 
corporation  can  not  be  charged.  City  of  Detroit  v.  Blackly,  21  Mich.  34, 
is  of  the  latter  class,  where  it  was  held  that  the  city  was  not  liable  for 
^n  injury  arising  from  its  neglect  to  keep  its  sidewalks  in  repair.  The 
authorities  which  establish  the  contrary  doctrine,  that  a  city  is  responsi- 
ble for  its  mere  negligence,  are  so  numerous  and  so  well  considered  that 
the  law  must  be  deemed  to  be  settled  in  accordance  with  them." 

The  motion  for  a  nonsuit  was  based  on  the  following  grounds:  ''  The 
plaintiff  has  not  shown  by  any  evidence  produced  that  the  city  defendant 
had  any  possession  or  control  of  the  water  at  the  time  of  the  alleged 
injury,  or  any  testimony  to  show  that  the  defendant  is  in  any  way  culpa- 
ble or  liable  for  the  alleged  loss."  The  evidence  produced  by  the  plaint- 
iff tended  to  show  that  the  water  which  caused  the  damage  to  the 
plaintiff's  tobacco  came  from  a  channel  or  ditch  in  one  of  the  public 
streets  of  the  city,  and  that  while  in  such  ditch  it  was  under  the  sole 
control  of  the  defendant;  that  the  water  in  passing  from  the  ditch  in  the 
street  ran  through  the  gate  put  in  the  side  of  the  ditch  by  the  city,  which 
was  also  under  its  control;  that  after  it  left  the  public  ditch  in  the  street 
it  was  used  to  irrigate  the  land  adjacent  to  it,  and  upon  all  of  one  side 
of  it,  as  shown  by  the  following  diagram. 

The  city  water-master  certified  that  the  water  flowing  in  the  ditch  in 
front  of  plaintiff's  premises  was  allotted  to  the  persons  entitled  to  the 
same,  as  follows: 

P.  Richardson,  Mondays,  3:15  p.  m.  to  10:45  p.  m;  Webber,  Tuesdays,  4 
A.  M.  to  10  A.  H.;  Huntly,  Tuesdays,  10  a.  m.  to  11:05  a.  m.;  Thomas,  Tues- 
days, 11:05  A.  M.  to  6:30  p.  m.;  Burkett,  Tuesdays,  6:30  p.  m.  to  7:45  p.  m.; 
Johnson,  Tuesdays,  7 :45  p.  m.  to  9:15  p.  m.  ;  J.  Johnson,  Wednesdays,  4  a.  m. 
to  8:55  A.  M.;  Home,  Wednesdays,  8:55  a.  m.  to  4:25  p.  m.;  Willcott, 
Wednesdays,  4:25  p.  m.  to  6:30  p.  m.;  McManamon,  Thursdays,  4  a.  m.  to 
to  9:15  A.  M.;  Taylor,  Thursdays,  9:15  a.  m.  to  4:45  p.  m.;  Bourne,  Thurs- 
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days,  4:45  p.  m.  to  5:55  p.  m.;  Levy,  Thursdays,  5:55  p.  m.  to  7:20  p.  m.; 
Taylor,  Thursdays,  7:20  p.  m.  to  8:55  p.  m.;  Smith,  Fridays,  4  a.  m.  to 
7 :20  p.  M. 

This  i^itness  also  stated  that  he  issued  to  each  of  the  persons  named  a 
certificate  for  the  use  of  the  water,  at  the  times  specified,  from  the  allot- 
ment of  water  for  the  block  in  which  plaintiif' s  premises  were  situated. 
It  appears  that  the  plaintiff  was  entitled  to  it  from  5:55  to  7:20  p.  m.,  on 
Thuisdays;  that  Taylor,  whose  property  adjoined  and  was  below  the 
plaintiff's,  was  entitled  to  the  water  from  7 :20  to  8:55  p.  m.  ;  that  from  and 
after  8:55,  the  time  when  Taylor's  right  to  the  water  ceased,  no  one  was 
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entitled  to  its  use  until  four  o'clock  the  next  morning.  The  evidence 
tends  to  show  that  during  all  of  this  time  the  water  was  not  shut  off  at 
the  head  of  the  ditch  leading  from  the  ditch  in  the  street  to  and  passing 
plaintiff's  premises,  but  was  permitted  to  flow  all  night,  and  that  this 
was  the  cause  of  the  overflow  into  the  plaintiff's  cellar.  There  was  cer- 
tainly negligence  on  the  part  of  some  one,  in  allowing  this  water  to  flow 
all  night  from  the  street.  I  am  not  of  the  opinion  that  the  evidence 
shows  this  to  have  been  the  fault  or  neglect  of  tne  plaintiff. 

The  argument  of  the  defendant,  that  upon  the  testimony  it  is  in  no 
way  culpable,  or  liable  for  tiie  plaintiff's  h)ss,  is  based  upon  the  testi« 
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iDony  of  Harris,  and  the  ninth  section  of  the  ordinance  read  in  evidence, 
which  is  as  follows:  **  No  person  shall  be  entitled  to  convey  his  portion 
of  water  from  a  main  ditch  to  his  lot  or  premises,  without  first  i  aving 
constructed  a  substantial  gate  both  in  the  main  ditch  and  at  the  head  of 
his  branch  ditch,  the  latter  to  be  closed  and  water-tight,  except  during 
the  turn  of  such  person  to  use  his  portion  of  the  water.  When  such 
branch  ditch  crosses  any  portion  of  a  sidewalk,  the  same  shall  be  made 
of  lumber  or  other  substantial  material,  the  covering  of  which  shall  be 
on  the  same  level  with  such  sidewalk.  Any  person  violating  any  of  the 
provisions  of  this  ordinance  shall  be  liable  to  a  fine  not  exceeding  (25) 
twenty-five  dollars  for  each  offense.'* 

James  Harris  testified  that  he  was  employed  by  plaintiff  to  irrigate 
plaintiff's  premises;  that  he  used  the  water  July  1st  for  two  hours;  took 
it  from  Bourne,  who  lives  just  east  of  Levy;  uiat  irrigation  by  him  did 
not  flood  the  cellar  on  July  2d,  and  never  did;  that  when  he  got  through 
irrigatiug  on  July  1,  1880,  he  did  not.  turn  the  water  off  at  the  head  of 
the  ditch,  but  shut  it  off  from  Levy's  lot  and  left  it  to  flow  down  the 
ditch  situate  just  north  of  Levy's  lot.  Who  then  took  and  used  the  water 
he  did  not  know,  neither  does  he  know  where  it  went  to. 

The  main  ditch  mentioned  in  this  section  of  the  ordinance,  is  in  this 
case  the  ditch  immediately  in  front  of  plain tifTs  premises,  and  the  '*  sub- 
stantial gate  there  required,  both  in  the  main  ditch  and  at  the  head  of  his 
branch  ditch,"  is  a  gate  immediately  below  the  point  where  the  plaintiff's 
branch  leads  from  the  main  ditch  to  hispremises,  and  a  gate  at  the  head 
of  his  branch  ditch.  The  testimony  of  Hams  is  quoted  solely  to  explain 
the  plan  of  irrigation  adopted  by  the  defendant,  and  the  relation  of  the 
plaintiff  to  the  city  by  means  of  it.  It  is  not  at  all  clear  that  it  was  the 
duty  of  the  plaintiff,  at  the  time  his  right  to  the  water  ceased,  to  close 
or  shut  the  gate  at  the  head  of  the  main  ditch  leading  from  the  ditch  in 
the  street  near  to  the  premises  of  plaintiff.  The  ruling  of  the  court  be- 
low granting  a  nonsuit  was  error. 

The  case  is  reversed  and  remanded  for  new  trial. 

Emebson,  a.  J.,  concurred,  and  Humteb,  C.  J.,  dissented. 


"Ktmbat.t.  v.  McIirrTBE  et  al. 

lUed  November  16, 1881, 

District  Ck>UBTS  of  Utah  havb  Jurisdiction  Both  in  Law  and  in  Equttv, 
under  the  act  of  congress  of  June  23,  1874,  and  by  the  territorial  legislation  tlie  dis- 
tinctions in  the  forms  of  actions  at  law  and  suits  in  equity  are  abolished.  There  is  now 
but  one  form  of  civil  action  for  the  enforcement  of  private  rights  and  the  redress  or  pre- 
vention  of  private  wrongs,  and  the  defendant  is  permitted  to  set  up  by  answer  as  many 
defenses  as  lie  may  have. 

Equitable  Defekae  Set  up  against  an  Asserted  Legal  Right  shoald  be  first 
considered  and  passed  upon  by  the  court. 

United  States  LiANd  Patent  is,  in  General,  the  Highest  Evidence  of  Title, 
and  can  not  be  varied,  contradicte(l,  or  controlled  by  extrinsic  evidence;  but  upon  a 
proper  presentation  of  adeouate  facts,  with  a  prayer  for  equitable  relief,  a  court  of 
equity  may  control  the  legal  title  conveyed  thereby,  and  compel  the  grantee  to  convey 
the  same  to  his  cestui  que  trust,  ward,  or  other  person  equitably  entitled  to  the  same. 

Appeal  from  a  jadgment  of  the  first  district  court,  entered  in  favor  of 
the  defendants.     The  opinion  states  the  facts. 
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'    Williams  db  Young,  for  the  appellant. 
P.  T,  Van  Zile,  for  the  respondents. 

Twiss,  A.  J.  This  is  an  action  of  ejectment  to  recover  the  possession 
of  an  undivided  thirty-seven  and  one  half  feet  of  the  first  northern  exten- 
sion of  Mammoth  vien^  lode,  or  deposit,  in  East  Tintic  mining  district, 
county  of  Juab,  and  the  surface  ground  thereto  belonging,  the  same  being 
an  undivided  one  eightieth  part  of  said  lode^  vien,  or  deposit  of  three 
thousand  feet. 

The  plaintiff,  in  si:^port  of  his  claim,  relies  upon  a  patent  granted  by 
the  United  States  to  Thomas  Jenkins,  George  Grismon,  Charles  Crismon, 
Charles  Crismon,  jun.,  and  the  plaintiff,  of  said  lode  or  mining  property, 
dated  on  the  sixth  day  of  May,  1873. 

The  defendants,  in  their  joint  answer,  deny  specifically  the  allegations 
of  the  complaint,  and  for  a  further  equitable  defense,  allege  that  on  and 
immediately  prior  to  the  date  of  the  patent,  the  plaintiff  owned  only 
three  sixteenths  of  the  claim  or  lode  that  was  patented,  to  wit:  five  hun- 
dred and  sixiy-two  and  one  half  undivided  feet,  and  no  more,  of  said 
mining  claim,  although  the  patent  was  issued  jointly  to  the  five  persons 
therein  named,  and  thereby  one  fifth  part  of  said  property  was  granted  to 
the  plaintiff;  and  that  the  plaintiff  before  the  commencement  of  this  action 
had  conveyed  all  of  his  interest  in  said  mining  property  to  the  defendants 
or  their  grantors,  and  piayed  that  the  court  decree  and  adjudge  the 
plaintiff  to  have  no  title  or  right  of  possession  to  said  thirty-seven  and 
one  half  undivided  feet  of  said  mining  property,  or  any  part  thereof. 

The  act  of  congress  approved  June  23,  1874,  giving  to  the  district 
courts  of  this  territory  exclusive  jurisdiction  in  all  suits  or  proceedings  in 
chancery,  unites  in  these  courts  the  functions  of  common  law  and  ehan« 
eery.  The  forms  of  such  actions  and  suits  are  by  our  territorial  statutes 
abolished.  But  one  form  of  civil  action  for  the  enforcement  or  protection 
of  private  rights,  and  the  redress  or  prevention  of  private  wrongs,  is 
allowed,  and  the  defendant  is  permitted  to  set  up  by  answer  as  many 
defenses  as  he  may  have.  It  obviouslv  was  the  intention  of  the  legisla- 
ture, that  all  controveries  respecting  the  subject-matter  of  the  litigation 
might  be  determined  in  one  action,  and  the  provisions  are  adapted  to  give 
effect  to  such  intent. 

The  plaintiff  in  this  case,  standing  upon  his  legal  rights  under  the 
patent,  and  the  land,  the  possession  of  which  he  seeks  to  recover  in  this 
action,  being  admitted  to  be  within  the  limits  of  the  patent,  there  was 
nothing  to  be  determined  in  the  legal  part  of  the  case,  except  the  dam- 
ages, and  they  were  incidental  to  the  ownership,  and  until  that  was  de- 
termined, no  damages  could  be  assessed.  Therefore  the  main  question 
was  upon  the  equitable  defense  set  up  by  the  answer,  and  was  properly 
and  necessarily  iirst  considered  by  the  court:  Lestrade  v.  Burt,  19  Cal. 
660;  Weber  V.  Marshall  et  al..  Id.  447;  Johnson  v.  Towsley,  13  Wall.  72. 

This  matter  of  practice  being  thus  determined,  the  only  remaining 
questions  are: 
f  1.  Whether  the  equity  asserted  by  the  defendants  is  sufficient  to  control 

the  legal  title  and  justify  a  decree  giving  them  affirmative  relief  against 
the  action. 

2.  Whether  the  evidence  produced  at  the  trial  of  the  case  sustains  the 
allegations  and  establishes  that  equity.  It  is  claimed  by  the  appellant 
that  a  patent  from  the  United  States  is  the  highest  evidence  of  title,  and 
that  it  can  not  be  varied,  contradicted,  or  controlled  by  evidence  dehors 


818  WEST  COAST  REPORTER.  [Sup.  Ct  Utah. 

the  patent.  This,  as  a  general  rule,  is  undoubtedly  correct  in  a  court  of 
law.  But  upon  a  proper  presentation  of  adequate  facts,  with  a  prayer 
for  equitable  relief,  a  court  of  equity  will  control  the  legal  title  to  the 
principal's  cestui  que  trust ,  ward,  or  other  party  equitably  entitled  to  the 
same.  In  Murquer  v.  Frisbie,  101  U.  S.  473,  the  court  say:  "  After  the 
United  States  has  parted  with  its  title,  and  the  individual  has  become 
Tested  with  it,  the  equities  subject  to  which  he  holds  it  may  be  enforced." 
In  Moore  v.  Bobbins,  96  U.S.  530,  it  is  said:  "  In  this  class  of  cases,  as 
in  all  others,  there  exists  in  the  courts  of  equity,  the  jurisdiction  to  cor- 
rect mistakes,  to  relieve  against  frauds  and  impositions,  and  in  cases 
where  it  is  clear  that  the  officers  have  by  a  mistake  of  the  law  given  to 
one  man  the  land  which  on  the  undisputed  facts  belonged  to  another, 
to  give  appropriate  relief." 

Upon  the  i^ial,  the  defendants  introduced  the  notice  of  tiie  location  of 
the  mining  property  containing  the  names  of  the  locators  thereof,  and 
evidence  that  it  was  duly  recorded,  and  sundiy  deeds  of  the  locators 
conveying  their  several  and  respective  interests  to  the  patentees  and 
others,  some  of  whose  names  are  not  mentioned  in  the  patent,  who  occu- 
pied and  were  the  possessory  owners  of  the  mining  claim  and  premises, 
at  the  time  it  was  patented;  that  before  said  patent  was  issued  there  was 
a  mutual  understanding'and  oral  agreement  between  all  of  the  owners  of 
said  claim  and  premises,  including  the  plaintiff;  that  the  plaintiff's  por- 
tion of  the  patented  premises  was  five  hundred  and  sixty-two  and  one 
half  undivided  feet,  and  no  more;  that  the  other  owners  of  the  premises, 
who  were  the  defendants,  or  their  gi*antors,  owned  the  remainder  thereof, 
two  thousand  four  hundred  and  thirty-seven  and  one  half  undivided  feet; 
and  that  the  said  parties  paid  the  expenses  of  work  and  development, 
and  received  dividends  in  those  proportions,  in  accordance  with  this 
agreement.  Upon  this  evidence  the  court  found  that  the  plaintiff,  at  the 
time  the  patent  was  granted,  had  and  claimed  to  own  only  five  hundred 
and  sixty-two  and  one  half  undivided  feet  of  said  lode  or  mining  prem- 
ises, all  of  which  he  had  sold  and  conveyed  to  the  defendants,  or  their 
grantors,  before  the  commencement  of  this  action. 

We  are  therefore  of  the  opinion  that  there  is  no  error  in  the  rulings 
and  decree  of  the  court  below. 

The  decree  is  affirmed. 


BOOK  REVIEWS.  319 


BOOK  REVIEWS. 

As  Elemkntary  Treatise  on  the  Amektcan  Law  op  Real  Peopertt.  By  Chris- 
topher G.  TiEDEM an,  a.  Mi,  LL.  B.,  Professor  of  Law  and  Instructor  in  the  Law  of 
Real  Property  in  the  Law  Department  of  the  University  of  the  State  of  Missouri 
St.  Louis:  F.  H.  Thomas  &  Ck>.     1884. 

From  a  somewhat  careful  examination  of  this  book,  we  believe  it  to  be 
a  compendium  of  the  common-law  principles  and  doctrines  concerning 
real  property,  very  admirably  fitted  for  the  use  of  students.  We  say  "of 
the  common-law  doctrines/'  because,  although  the  work  contains  brief 
chapters  upon  a  few  distinctively  American  topics,  such  as  homesteads 
and  governmental  grants  of  public  lands,  it  is  chiefly  devoted  to  a 
presentation  of  the  common-law  principles  and  doctrines;  the  effects 
of  statutes  in  various  states  abrogating  or  modifying  these  doctrines  are 
but  slightly  noticed.  The  treatment  of  the  subject-matter  is  simple, 
clear,  and  methodical.  The  author  has  certainly  succeeded  in  showing 
to  thoughtful  students  that  the  common  law  concerning  real  property  is 
not  '^  extremely  technical,  arbitrary,  and  unreasonable;"  that  its  rules, 
although  sometimes  unjust  in  their  practical  operation,  had  a  historical 
origin,  and  were  all  developed,  by  processes  of  legal  logic,  from  general 
principles  and  primitive  institutions.  Such  a  book  as  this  has  long  been 
needed.  It  is  the  experience  of  every  instructor,  we  believe,  that  Pro- 
fessor Washburn's  great  work  is  extremely  confusing,  and  even  mislead- 
ing, to  the  unaided  student  of  the  law,  however  valuable  it  may  be  to  the 
well-informed  practicing  lawyer.  From  that  author's  wealth  of  learning, 
from  the  minuteBess  of  his  discussions,  and  from  his  desire  to  present  all 
the  rules  on  a  given  subject  prevailing  in  different  states,  the  student 
often  finds  it  difficult  to  determine  what  are  the  rules  prevailing  in  a 
particular  state,  or  what  rules  are  still  subsisting  and  what  have  become 
obsolete.  A  work  which  should  give  the  student  within  a  moderate 
compass  the  fundamental  principles  and  general  doctrines  of  the  com- 
mon law,  which  should  trace  the  development  of  these  doctrines  from 
their  principles,  which  should  furnish,  in  short,  such  information  as 
would  be  the  settled  ifoundation  of  all  subsequently  acquired  knowledge, 
has  been  needed.  The  volume  before  us  is,  we  believe,  a  work  of  this 
character,  and  we  do  not  doubt  that  it  will  be  found  useful  to  students 
of  the  law  in  all  parts  of  the  country,  and  that  it  will  generally  be 
adopted  as  a  text-book  by  instructors  in  this  branch  of  law.  At  the 
same  time,  we  must  add  that,  in  our  opinion,  a  treatise  upon  the  American 
law  of  real  property  as  it  now  actually  exists,  upon  the  real-property  law 
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of  the  United  States  at  present,  and  not  upon  that  of  England  a  hundred 
years  ago,  nor  upon  that  of  Massachusetts,  New  Jersej,  or  Pennsylvania, 
is  yet  to  be  written.  Such  a  work  would  be  one  of  enormous  labor,  since 
it  would  be  based  to  a  very  great  extent  upon  the  differing  statutory 
legislation  of  different  states.  It  must  start  from,  be  founded  upon,  and 
embody  the  f oll6wing /octe,  among  others:  That  the  real-property  law 
in  the  great  majority  of  the  states  is  not  derived  from,  and  has  no  direct 
historical  or  other  connection  with,  the  feudal  system :  That  in  the  real- 
property  law  of  a  great  majority  of  the  states  the  common-law  notion  or 
conception  of  ''seisin"  has  no  existence  whatever.  And  that  in  the 
great  majority  of  the  states  conveyances  of  land  do  not  operate  under 
nor  derive  any  efficacy  from,  nor  have  any  connection  with,  the  *'  statute 
of  uses."  These  statements  may  shock  many  traditional  beliefs;  but 
they  are  the  necessary  results  of  constitutional  and  statutory  legislation, 
which  has  in  reality  severed  the  historical  and  vital  connection  betweea 
the  common-law  and  the  American  systems  of  real  property. 


NOTES. 

Ik  the  case  of  Wells,  Fargo  &  Co.  v.  Pacific  Coast  Steamship  Co.,  an  important 
ruling,  involving  the  status  of  corporations,  after  the  territory  under  which  they  were 
incorporated  had  become  a  state,  was  recently  made  by  Judge  Sawyer,  of  the  ninth 
circuit.  This  was  a  suit  for  an  injunction  to  restrain  the  defendant  for  denying  to 
t!ie  complainant  certain  facilities  for  the  carrying  on  of  its  express  business,  which 
]ia<l  heretofore  been  granted  it.  The  bill,  as  originally  drawn,  alleged  that  the  com- 
plainant was  duly  incorporated  under  the  laws  of  the  territory  of  Colorado.  After- 
wards a  motion  to  amend  the  bill  was  made  for  the  purpose  of  setting  out  the  facts 
that  since  the  incorporation  of  the  complainant,  Colorado  had  become  a  state,  and 
had  adopted  a  constitution  which  continued  in  force  all  laws  of  the  territory  not 
inconsistent  therewith,  and  among  them  the  law  under  which  the  complainant  acquired 
its  charter.  This  motion  was  contested  by  the  defendant,  which  assumed  the  posi- 
tion, that  even  if  the  amendments  proposed  were  allowed,  the  complainant  would 
still  not  be  a  "citizen  of  another  state,*'  and  as  such  entitled  to  sue  in  the  United 
States  courts.  This  position  the  court  refused  to  entertain,  and  in  granting  the  mo- 
tion to  amend,  held,  in  effect,  that  by  the  adoption  of  the  constitution  the  plaintiff 
l)ecame  a  corporation  of  the  state  of  Colorado,  and  as  such  entitled  to  sue  in  the  United 
States  courts  of  the  district  of  California.  The  court  further  said  that  in  alleging  the 
existence  of  corporations,  incorporated  in  a  manner  similar  to  that  of  the  complainant, 
it  was  unnecessary  to  set  forth  the  several  acts  of  the  territory  and  of  the  Congress 
of  the  United  States  by  means  of  which  such  territory  became  a  state;  but  that  it 
was  sufficient  to  allege,  in  general  terms,  the  fact  of  incorporation  under  the  laws  of 
such  state. 
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Continued, 

In  the  case  of  Broder  v.  Natoma  Water  Co./  the  supreme  court 
seems  to  have  held,  or  at  least  to  have  intimated  by  the  course  of  its 
reasoning,  that  the  subsequent  grantee  from  the  government  would 
take  subject  to  the  rights  of  the  prior  appropriator,  even  in  the  absence 
of  the  express  declaration  contained  in  the  act  of  1870.  A  person  had 
made  a  prior  appropriation  from  the  water  of  a  stream  running  through 
a  portion  of  the  public  domain  included  in  a  tract  of  the  public  land, 
which  was  afterwards,  and  before  the  statute  of  1870,  granted  by  con- 
gress to  a  railroad  company.  As  between*  this  appropriator  and  a  sub- 
sequent purchaser  from  the  railroad  company  of  another  parcel  on  the 
same  stream,  it  was  held  that  such  purchaser  took  his  title  subject  to 
the  prior  appropriation,  because  the  congressional  grant  to  the  railroad 
company  was  expressly  declared  to  be  subject  to  all  "lawful  claims." 
Although  this  provision  in  the  grant  to  the  railroad  was  similar  in  its 
import  to  the  more  comprehensive  statute  of  1870,  yet  the  reasoning 
of  the  court  is  largely  based  upon  the  rights  of  the  appropriator  of 
water  acquired  through  the  operation  of  local  customs,  and  recognized 
and  protected  by  the  earlier  legislation  of  1866.  The  established  doc- 
trine of  the  court  was  said  to  be,  that  the  "rights  of  miners  who  had 
taken  possession  of  mines  and  worked  and  developed  them,  and  the 
rights  of  persons  who  had  constructed  canals  and  ditches  to  be  used  in 
'  mining  operations  and  for  purposes  of  agricultural  irrigation,  in  the 
region  where  such  artificial  use  of  water  was  an  absolute  necessity, 
are  rights  which  the  government  had,  by  its  conduct,  recognized  and 
encouraged,  and  was  bound  to  protect  before  the  passage  of  the  act  of 
1866." 

Where  a  private  person  can  thus  acquire  a  right  of  property  in  the 
water  of  a  public  stream,  or,  if  not  an  absolute  right  of  property,  at 

^  11  Otto,  274. 
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least  a  right  in  the  nature  of  an  easement  or  servitude  to  use  the 
water,  which  is  good  against  the  United  States,  as  proprietor  of  the 
remaining  tract  of  land  through  which  the  stream  flows,  it  would  seem 
to  follow,  as  a  necessary  result  of  the  common-law  doctrines  concern- 
ing the  devolution  of  title,  that  the  same  right  would  remain  good  and 
attached  to  the  stream,  as  against  any  and  all  subsequent  proprietors 
who  may  acquire  title  from  and  under  the  government,  to  all  or  to 
any  part  of  the  public  lands  bordering  upon,  adjacent  to,  or  situated 
near  the  same  stream.  In  other  words,  it  would  seem  that  the  statute 
of  1870  should  be  construed  as  simply  declaratory  of  a  familiar  legal 
doctrine,  and  not  as  circumscribing  or  restricting  such  doctrine.  If 
the  language  of  such  statute  be  found  to  be  too  narrow  or  incomplete 
to  afford,  of  itself,  a  sufficient  protection  to  the  claims  of  prior  appro- 
priators  against  subsequent  owners,  then  the  courts  may  fall  back,  if 
necessary,  upon  the  broader  principles  of  the  common  law.  In  this 
connection,  it  w^ill  be  important  to  determine  who  are  grantees  or 
owners  acquiring  title  from  and  under  the  United  States.  While  the 
statute  should  be  liberally  construed  in  favor  of  the  prior  appropria- 
tors,  it  should  also  be  fairly  and  equitably  interpreted  in  ascertaining 
who  are  the  grantees  and  owners  holding  title  to  the  public  domain 
under  the  government.  The  discussion  of  this  question  belongs,  how- 
ever, to  a  subsequent  portion  of  our  essay. 

The  rules  thus  far  considered  are  avowedly  confined  in  theii*  opera- 
tion to  the  public  lands  of  the  United  States.  The  first  contemplates 
an  appropriation  from  the  water  of  a  stream  or  lake  while  it  lies 
wholly  in  the  public  domain,  before  any  titles  of  tracts  adjacent  to  it 
have  been  acquired  by  other  pei*sons.  The  second  renders  a  prior 
appropriation,  thus  made,  valid  and  effectual  as  against  private  per- 
sons who  subsequently  acquire,  from  the  general  government,  titles 
to  portions  of  the  public  land  bordering  on  the  same  lake  or  stream. 
The  question  is  at  once  presented,  whether  the  same  rules  apply  to  the 
public  lands  of  the  state,  as  well  as  to  those  of  the  United  States. 
The  United  States  has,  through  congressional  legislation,  donated  to' 
individual  states — to  California,  for  example — large  tracts  of  the  orig- 
inal public  domain,  imder  tlie  name  of  "  tide- water,"  "  swamp,"  and 
"  overflowed  "  lands.  Over  such  lands  the  state  has,  of  course,  both 
the  proprietary  rights  of  an  owner,  and  the  governmental  rights  of 
a  political  sovereign;  while  over  its  public  lands  within  the  territory 
of  a  state,  the  United  States  has  only  the  rights  of  a  proprietor.  If 
a  sti'cam  was  wholly  situated  on  such  public  lands  of  California,  and 
in  appropriation  should  be  made  of  its  waters  for  irrigating,  agricul- 
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tural,  or  manufacturing  purposes,  before  any  other  private  persons 
had  acquired  title  to  tracts  bordering  upon  its  banks,  would  this  prior 
appropriation  be  valid  against  the  state,  and  also  against  other  ripa- 
rian proprietors  holding  titles  subsequently  obtained  from  the  state  ? 
This  is  an  important  question,  but  its  discussion  will  be  more  appro- 
priate in  connection  with  subsequent  topics.  It  is  enough  now  to  say, 
that  the  considerations  which  led  to  the  adoption  of  the  rules  pre- 
viously laid  down  concerning  the  public  lands  of  the  United  States, 
would  seem  to  apply,  with  at  least  an  equal  force,  to  the  lands  owned 
by  the  state.  The  federal  government,  through  its  congress  and  its 
courts,  has  avowedly  carried  out  a  policy  which  was  inaugurated  by 
the  legislative  and  judicial  decisions  of  the  state.  As  the  doctrine  of 
prior  appropriation  on  the  public  lands  of  the  United  States  originated 
from  a  policy  recognized,  favored,  and  promoted  by  state  authority, 
and  as  similar  needs  exist  and  similar  reasons  apply  in  connection  with 
the  public  lands  of  the  state,  it  seems  to  be  a  natural,  even  if  not 
an  inevitable,  consequence,  that  the  same  doctrine  should  be  extended 
to  those  lands,  as  against  the  state  itself  and  its  subsequent  grantees. 

///.  The  two  foregoing  general  doctrines  apply  only  to  the  public 
lands  of  the  United  States. 

Whatever  rules  may  be  adopted  by  the  statutes  or  the  decisions  of 
a  particular  state,  with  reference  to  the  rights  of  riparian  proprietors 
who  have  acquired  titles  to  all  the  lands  on  the  borders  of  a  stream, 
before  any  appropriation  of  its  waters  had  been  made  while  these 
lands  were  public— even  though  the  state  might  by  its  statutes  or  de- 
cisions expressly  extend  the  same  doctrines  to  all  such  proprietors — 
still  the  two  doctrines,  heretofore  described  as  originating  from  the 
local  customs  of  miners  and  sanctioned  by  the  legislation  of  the  state 
and  of  congress,  are  confined  in  their  operation  to  the  public  domain 
of  the  United  States.  All  extension  of  these  doctrines  to  other  lands 
and  other  proprietors,  and  all  additional  rules,  must  necessarily  pro- 
ceed from  the  states  themselves. 

It  should  be  observed,  in  this  connection,  that  the  United  States 
government  has  no  power  whatever  to  prescribe^  for  its  grantees  any 
general  rales  of  law  concerning  the  use  of  their  lands,  or  of  the  lakes 
and  streams  to  which  they  are  adjacent,  binding  upon  its  grantees  of 
portions  of  the  public  domain  situated  within  a  state,  and  becpming 
operative  after  they  have  acquired  their  titles  from  the  federal  gov- 
ernment. The  power  to  prescribe  such  rules,  forming  a  part  of  the 
law  concerning  real  property,  belongs  exclusively  to  the  jurisdiction 
of  the  statea    Over  its  public  lands  situate  within  a  state,  the  United 
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States  has  only  the  rights  of  a  proprietor,  and  not  the  legislative  and 
governmental  rights  of  a  political  sovereign.  Even  with  respect  to 
the  navigable  streams  within  a  state,  the  powers  of  the  federal  gov- 
ernment are  limited,  and  afortioi^  that  is  so  with  respect  to  streams 
which  are  unnavigable.  In  the  great  case  of  Pollard's  Lessee  v. 
Hagan,'  the  authority  of  the  United  States  over  its  public  lands 
within  a  state  was  thus  defined  by  the  supreme  court : 

"  When  Alabama  was  admitted  into  the  Union,  she  succeeded  to  all 
the  rights  of  sovereignty,  jurisdiction,  and  eminent  domain  which 
Georgia  possessed  at  the  date  of  the  cession,  except  so  far  as  this  right 
was  diminished  by  the  public  lands  remaining  in  the  possession  and 
under  the  control  of  the  United  States.  Nothing  remained  in  the 
United  States,  according  to  the  terms  of  the  agreement,  but  the  public 
lands.  And  if  an  express  stipulation  had  been  inserted  in  the  agree- 
ment granting  the  municipal  right  of  sovereignty  and  eminent  domain 
to  the  United  States,  such  stipulation  would  have  been  void  and  inop- 
erative, because  the  United  States  have  no  constitutional  capacity  to 
exercise  municipal  jurisdiction,  sovereignty,  or  eminent  domain  within 
the  limits  of  a  state,  except  in  cases  in  which  it  is  expressly  granted. 
*  *  *  In  the  case  of  Martin  v.Waddell,'  the  present  chief  justice, 
in  delivering  the  opinion  of  the  court,  said :  '  When  the  revolution 
took  place,  the  people  of  each  state  became  themselves  sovereign,  and 
in  that  character  hold  the  absolute  right  to  all  their  navigable  waters, 
and  the  soils  under  them,  for  their  6wn  common  use,  subject  only  to 
the  rights  since  surrendered  by  the  constitution.'  To  Alabama,  then, 
belong  the  navigable  waters,  and  soils  under  them,  in  controversy  in 
this  case,  subject  to  the  rights  surrendered  by  the  constitution  to  the 
United  States."  [Recognizing  the  power  of  the  United  States  over 
such  navigable  streams  for  the  purpose  of  regulating  commerce,  the 
court  adds :]  "  The  right  of  eminent  domain  over  the  shores,  and  the 
soils  under  the  navigable  waters,  belongs  exclusively  to  the  states 
within  their  respective  territorial  jurisdictions,  and  they,  and  they  only, 
have  the  constitutional  power  to  exercise  it."  *  *  *  [Summing 
up  its  conclusions,  the  court  said:]  "First,  the  shores  of  navigable 
waters,  and  the  soils  under  them,  were  not  granted  by  the  constitution 
to  the  United  States,  but  were  reserved  to  the  states  respectively ; 
secondly,  the  new  states  have  the  same  rights,  sovereignty,  and  juris- 
diction over  this  subject  as  the  original  states;  thirdly,  the  right  of 
the  United  States  to  the  public  lands,  and  the  power  of  congress  to 
make  all  needful  rules  and  regulations  for  the  sale  and  disposition 

«  3  How.  (U.  S.)  223.  »  16  Pet.  410. 
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thereof,  conferred  no  power  to  grant  to  the  plaintiffs  the  land  in  con- 
troversy in  this  case." 

Over  the  public  domain  within  a  state,  and  the  unnavigable  streams 
and  lake.^  situated  thereon,  the  United  States  has,  therefore,  only  the 
rights  of  a  proprietor.  Undoubtedly,  as  held  in  the  case  of  TTnion 
Mill  and  Mining  Co.  v.  Ferris,*  by  virtue  of  its  proprietorship,  the 
United  States  has  a  perfect  title  to  the  public  domain,  and  an  absolute 
and  unqualified  right  of  disposal;  and  neither  a  state  nor  a  territorial 
legislature  can  modify  or  affect,  in  any  manner,  the  right  of  the  fed- 
eral government  to  the  primary  disposal  of  the  public  land.  Also  an 
unnavigable  stream  or  lake,  lying  within  the  public  domain,  is  a  part 
and  parcel  of  the  land  itself,  inseparably  annexed  to  the  soil,  and  the 
use  of  it  is  au  incident  to  the  soil,  and  as  such  passes  to  the  patentee 
of  the  soil  from  the  United  Statea  As  the  federal  government,  in 
conveying  any  particular  portion  of  its  public  domain  within  a  state 
to  a  particular  grantee,  may  as  proprietor  annex  any  conditions  to 
the  conveyance,  so  that  the  title  will  be  taken  and  held  subject  thereto, 
so  it  may,  by  congressional  legislation,  adopt  any  general  regulations 
imposing  any  conditions  or  limitations  upon  the  use  of  the  public  do- 
main by  all  persons,  or  upon  all  persons  who  acquire  title  to  portions 
of  the  public  domain  from  the  government,  and  the  titles  so  acquired 
will  be  held  by  the  grantees  thereof  subject  to  such  conditions  and 
limitations.  Thus,  congress  may  provide,  by  general  statute,  for  a 
right  of  way  over  the  public  lands  unsold,  for  the  ditches  and  canals 
of  those  who  have  made  a  prior  appropriation  of  water,  and  that  all 
grantees  who  subsequently  acquire  portions  of  this  land  shall  take  and 
hold  their  titles  subject  to  such  existing  rights  of  way;  or  that  all 
grantees  of  the  public  lands  bordering  upon  a  stream  shall  take  and 
hold  their  titles  subject  to  any  previously  existing  appropriation  of  its 
water;  or  that  all  grantees  of  the  public  lands  shall  take  their  titles 
subject  to  the  local  customs  or  laws  of  the  state  within  which  the 
lands  are  situated,  concerning  the  uses  of  water  for  mining,  irrigating, 
agriculture,  and  other  purposes.  Congress  has,  in  fact,  adopted  such 
legislation,  prescribing  rules  concerning  the  disposition  of  public  lands, 
and  imposing  conditions  or  limitations  upon  the  titles  obtained  by 
purchasers.  By  one  section  of  the  act  of  1866,  already  mentioned,  it 
is  enacted:*  "As  a  condition  of  sale,  in  the  absence  of  necessary  legis- 
lation by  congress,  the  local  legislature  of  any  state  or  territory  may 
provide  rules  for  working  mines,  involving  easements,  drainage,  and 
other  necessary  means  to  their  complete  development ;  and  those  con- 

*  2  Saw.  17G,  before  Sawyer  and  Hillyer,  JJ.  *  R.  S.  of  U.  S.,  sec.  2338. 
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ditions  shall  he  fully  expressed  in  the  patent"  The  patent  here  spoken 
of  is  clearly  that  issued  by  the  United  States  to  the  purchasers  and 
other  grantees  of  the  public  domain,  and  such  grantees  take  their  titles 
subject  to  easements  and  other  similar  rights  held  by  other  persons 
under  the  customs  and  laws  of  the  state.'  This  power  of  the  United 
States  to  impose  conditions  and  limitations  upon  the  use  of  the  lands 
within  a  state,  which  were  originally  public,  is  confined  to  their  pri- 
mary disposal  to  its  immediate  grantees.  If,  therefore,  the  public  land 
bordering  upon  a  stream,  and  situate  within  a  state,  should  all  be  con- 
veyed to  private  persons,  free  from  any  conditions  or  limitations,  con- 
gress would  have  no  power  to  control  such  persons  in  the  use  of  their 
lands  or  in  the  use  of  the  stream  upon  which  their  lands  border.  The 
power  to  legislate  and  to  prescribe  rules  under  these  circumstances 
belongs  exclusively  to  the  state,  as  a  part  of  its  supreme  municipal 
authority  over  persons  and  property  within  its  jurisdiction. 

J.  K  P. 

(to  be  contikubd.) 

•See  the  observatipns  of  Sawyer,  J.,  in  Woodruflf  v.  North  Bloomfield  G.  M.  Co.,  1 
West  Coast  Rep.  200,  201,  202. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON, 

Boyle  v.  Case  et  als. 

F%l€d  November  28^  1883. 

Compensatory  Damages,  the  Elements  of,  Stated. — A  person  receiving  a  willful 
injury  from  another  is  entitled  to  recover  compensatory  damages  therefor,  irrespective 
of  the  motive  of  the  yrrong-doer,  or  his  own  calling  or  condition  in  life. 

Punitive  Damages,  when  Allowed  in  addition  to  compensatory  damages,  and 
what  for. 

Vigilance  Committee. — No  plea  of  the  public  good  or  safety  can  justify  a  voluntaiy 
assemblage  of  people  in  inflicting  a  |)ersonal  injury  upon  any  individual,  but  in  an 
action  to  recover  damages  therefor,  the  jury,  in  considering  whether  the  plaintiff  is 
entitled  to  punitive  damages  or  not,  may  and  ought  to  take  into  account  the  causes  or 
motives  which  led  the  defendants  to  do  the  wrong  complained  of. 

Action  to  recover  damages  for  personal  injuries.  The  jury  returned 
a  verdict  for  the  plaintiff.  The  facts  are  stated  in  the  charge  to  the 
jury. 

A.  H.  Tanner,  Robert  Bybee,  and  W,  Carey  Johnson,  for  the  plaintiff. 

George  H.  Williams,  Rufus  Mallory,  and  W,  Lair  EUl,  for  the  defend- 
ants. 

Deady,  J.  (charging  the  jury  orally).  Gentlemen  of  the  Jury:  You  have 
heard  the  allegations  of  the  parties,  the  evidence  offered  in  support  of 
them,  and  the  argument  of  the  respective  counsel.  It  now  remains  for 
jou  to  determine  the  issue  between  them,  under  the  instructions  of  the 
court. 

The  plaintiff  claims  that  the  defendants  in  this  action,  in  connection 
ivith  others,  unlawfully  arrested  him  at  Astoria,  on  the  sixth  of  July  last, 
and  confined  him  in  jail;  that  they  pretended  to  try  him,  and  sentenced 
Lim  to  receive  twenty-five  lashes  on  his  bore  back,  and  in  pursuance  of 
said  sentence  caused  him  to  be  blindfolded,  gagged,  and  taken  from  the 
jail  during  the  following  night,  onto  the  hill  back  of  the  town,  where  he 
was  first  tantalized  or  tortured  by  the  information  that  he  was  to  be 
banged,  and  then  to  receive  two  hundred  lashes,  and  finally  was  whipped 
on  the  bare  back  with  a  cat-o'-nine-tails — five  men  giving  him  five  lashes 
each,  when  he  was  sworn  upon  his  knees  never  to  reveal  what  took  place 
on  that  occasion,  nor  to  harm  any  one  engaged  in  the  transaction;  that  he 
was  then  taken  back  to  the  jail,  where  he  was  left  until  morning,  when 
be  was  taken  in  irons  to  the  Portland  steamboat,  and  sent  away  on  her,  for 
which  he  brings  this  action  to  recover  twenty-five  thousand  dollars  dam- 
ages. These  facts  are  substantially  admitted  by  the  defendants;  and,  of 
course,  there  is  no  absolute  defense  to  this  action,  and  none  is  attempted 
to  be  made. 

The  burden  of  the  defense  is,  that  the  acts  of  which  the  plaintiff  com- 
plains were  done  under  circumstances  that  will  not  warrant  or  justify 
you  in  giving  him  what  are  called  punitive  or  exemplary  damages;  and 
that  he  ought  not  to  recover  more  than  nominal  damages.  It  is  admitted 
that  he  is  entitled  to  what  are  called  compensatory  damages,  and  there- 
fore you  must  find  a  verdict  for  the  plaintiff  in  some  amount.  In  this 
respect  you  have  no  discretion.  You  must  find  a  verdict  for  such  dam- 
ages as  will,  in  your  judgment,  compensate  the  plaintiff  for  the  wrong 
and  injury  he  has  sustained  at  the  hands  of  the  defendants. 
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"What  constitutes  or  may  enter  into  the  estimate  of  compensatory 
damages  is  well  stated  in  section  615  of  Field  on  Damages,  from  which 
I  read  to  you  as  follows:  "As  a  summary  of  the  element  of  damages  in 
such  cases,  it  may  be  remarked :  that  in  all  cases  of  simple  trespass,  when 
no  element  of  outrage  or  malice  enters  into  the  commission  of  the  offense, 
only  compensatory  damages  should  be  allowed,  or  such  as  will  compen- 
sate the  party  for  actual  injuries,  including  loss  of  time,  medical  and 
other  expenses,  physical  pain  and  mental  anguish,  as  these  are  fairly 
and  reasonably  the  plain  consequences  of  the  injury." 

The  value  of  one's  time  depends  on  circumstances.  "Where  a  person 
is  in  the  receipt  of  a  large  salary  or  has  important  matters  committed  to 
his  charge,  his  time  is  correspondingly  valuable.  But  when  he  is  not 
engaged  in  any  business,  or  has  no  lawful  vocation,  or  is  incapable  of 
earning  more  than  a  mere  living  or  less,  his  time  is  less  valuable.  You 
must  judge  from  the  circumstances  what  loss  the  plaintiff  has  sustained 
on  this  account.  ' 

He  testifies  that  he  suffered  from  the  effects  of  the  beating  about  two 
months.  But  how  long  he  was  thereby  incapacitated  from  doing  any- 
thing that  he  could  or  would  do  under  ordinary  circumstances  you  must 
judge.  There  is  no  evidence  of  medical  expense  or  medical  treatment, 
except  the  cursory  examination  of  his  back  at  Dr.  Chapman's  ofiQce,  for 
which  no  charge  appears  to  have  been  made. 

The  three  important  heads  under  which  you  will  be  called  upon  to 
consider  the  subject  of  compensatory  damages  are  the  physical  pain,  the 
mental  anguish,  and  the  personal  indignity  caused  by  and  attendant 
upon  the  transaction. 

The  physical  pain  and  mental  anguish  which  the  plaintiff  must  have 
suffered  under  the  circumstances  can  not  be  exactly  measured  by  dollars 
and  cents,  but  the  law  can  not  give  any  other  compensation,  and  leaves 
it  to  your  judgment,  founded  upon  your  experience  and  knowledge  of 
men  and  things,  to  fix  the  amount  which  he  ought  to  have. 

You  are  also  to  consider  the  personal  indignity  involved  in  the  matter. 
A  formal  whipping  is  calculated  to  disgrace  a  man — to  dishonor  him  in 
the  eyes  of  the  community  or  his  fellows. 

But  in  this  respect  you  will  consider  who  the  plaintiff  is.  All  men  are 
considered  equal  before  the  law,  but  they  are  seldom  so  in  fact.  In  their 
condition  and  circumstances,  men  are  unequal.  A  man  whose  life  is  low, 
coarse,  and  brutal,  who  is  accustomed  to  brawls,  to  knock  down  and  drag 
out,  may  not  feel  the  same  degree  of  suffering  and  shame  at  being  beaten 
or  whipped  as  one  who  lives  a  higher  and  purer  life,  and  who  deserves 
and  is  accustomed  to  receive  from  his  associates  and  the  community  per- 
sonal esteem  and  favorable  consideration.  As  I  have  said,  what  may  be 
a  great  indignity  to  one  person  may  npt  be  felt  to  be  such  by  another. 
Apply  these  suggestions  to  the  circumstances  of  this  case,  as  they  appear 
to  you  from  the  evidence,  and  allow  the  plaintiff  what  you  think  right  on 
this  account. 

In  estimating  compensatory  damages  in  this  case,  you  will  endeavor 
to  reach  a  fair  and  just  conclusion.  And  in  this  respect  your  conclusion 
ought  not  to  be  unfavorably  affected  towards  the  plaintiff  by  the  number 
and  respectability  of  the  defendants  or  the  character  of  the  motives  or 
causes  which  induced  them  to  act.  Nor  should  these  damages  be  dimin- 
ished, so  far  as  the  physical  pain  and  mental  anguish  are  concerned,  by 
the  fact  that  the  plaintiff  is  an  obscure  man  in  the  lower  walks  of  life — 
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that  be  is  a  bar-tender,  a  professional  gambler,  or  even  a  vagrant.  Tbe 
physical  pain  and  mental  anguish,  which  you  find  from  the  evidence  the 
plaintiff  suffered  from  the  whipping  and  the  attendant  circumstances,  you 
ought  by  your  verdict  to  compensate  him  for,  irrespective  of  his  calling 
or  condition  in  life.  But  the  damages  to  be  allowed  for  the  indignity 
and  disgrace  involved  in  his  treatment  by  the  defendants  depend  largely, 
as  I  have  said,  upon  such  circumstances. 

You  will  next  consider  whether  the  plaintiff  is  entitled  to  punitive 
damages,  and  if  so,  how  much.  Punitive  damages  are  such  as  are 
allowed  by  way  of  punishment  of  the  defendant,  to  discourage  the  com- 
mission of  the  wrong,  as  well  as  for  compensation  to  the  plaintiff. 

On  this  subject,  the  author  from  whom  I  have  just  read  (Field  on  Dam- 
ages, sec.  615)  says:  **  That  when  the  elements  of  outrage,  oppression,  or 
malice  enter  into  the  commission  of  the  offense,  exemplary  or  punitive 
damages  may  be  allowed;  and  the  jury  are  not  limited  to  actual  compen- 
sation, but  blending  together  the  rights  of  the  injured  party  asd  the  in- 
terests of  the  community,  they  may  give  such  a  verdict  as  will  compensate 
for  the  injury  received,  and  at  the  same  time  inflict  some  punishment 
upon  the  defendant  for  his  wrongful  act." 

It  was  with  a  view  of  enabling  you  to  judge  fairly  and  justly  in  this 
matter  that  the  court  allowed  the  defendants  to  give  evidence,  showing 
Low  this  committee,  that  caused  the  plaintiff  to  be  arrested  and  punished, 
originated — its  x)urpose  and  general  conduct,  and  particularly  as  respects 
the  plaintiff. 

It  appears  from  the  evidence  that  this  organization  had  its  origin  in 
this  wise:  On  July  2, 1883,  a  large  and  destructive  fire  occurred  in  Astoria. 
At  the  time  the  place  was  full  of  people,  more  or  less  transient  and  doubt- 
ful in  their  character,  connected  with  the  fisheries,  and  the  riot  and  dis- 
sipation which  seems  to  be  incident  to  that  season.  The  community  was 
excited  by  the  fire — by  the  destruction  of  property — and  the  loss  of  a  large 
amount  of  personal  property  which  appears  to  have  been  carried  away 
from  the  burning  buildings  and  vicinity.  The  road-way  over  the  water 
between  the  upper  and  lower  town  was  partially  destroyed  by  the  fire. 
There  were  but  six  regular  policemen,  and  they  were  fatigued  and  worn 
out  with  watching  and  running  to  and  fro  night  and  day.  Under  these 
circumstances,  the  mayor  of  the  town,  Mr.  John  Hahn,  issued  a  procla- 
mation, calling  a  meeting  of  the  council,  and  of  the  citizens,  to  take  into 
consideration  the  repair  of  the  road-way,  and  the  appointment  of  special 
policemen.  In  this  there  was  nothing  wrong.  The  proposition  involved 
the  question  of  extraordinary  expense,  and  whether  the  road-way  should 
be  repaired  by  general  taxation  or  not,  and  the  citizens  were  asked  to 
meet  with  the  council  for  the  purpose  of  advising  it  in  this  emergency. 
The  meeting  advised  the  appointment  of  forty  special  policemen,  and 
called  upon  the  citizens  to  volunteer  their  services  as  such,  which  sug- 
gested the  agreement  out  of  which  this  committee  came.  It  reads  as  fol- 
lows: "We,  the  undersigned  citizens  of  Astoria,  hereby  pledge  ourselves, 
in  view  of  any  riot  or  any  other  lawless  body  in  our  city,  to  arrest,  under 
the. direction  of  the  mayor  and  chief  of  i)olice  of  our  city,  to  quell  the 
same  by  arms  or  otherwise." 

There  does  not  appear  to  be  anything  improper  about  this  agreement. 
It  was  tbe  result  of  the  suggestion  that  all  good  citizens  should  be  ready 
to  volunteer  in  aid  of  the  town  authorities.    And  by  way  of  manifest- 
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ing  who  would  do  so,  this  paper  was  prepared  and  signed  by  some 
one  hundred  and  twenty-three  persons. 

Out  of  this  agreement  came  this  committee,  called  the  citizens'  or  vigi* 
lance  committee.  The  mayor  testifies  that  he  had  no  expectation  they 
would ''  try  "  anybody,  and  that  he  did  not  approve  of  any  such  proceedings. 
But,  as  is  usual  in  such  cases,  the  larger  body  appears  to  have  taken  con- 
trol, and  the  town  council,  as  such,  disappeared  in  the  citizens'  com- 
mittee, which  at  once  assumed  some  degree  of  permanence.  In  the 
mean  time  the  timid,  prudent,  or  distrustful  fell  into  the  background, 
while  the  more  earnest,  confident,  enthusiastic,  or  reckless  came  to  the 
front  and  took  the  lead. 

The  committee,  having  thus  assumed  the  authority  to  exist  in  place  of 
the  council,  began  to  look  around  for  something  to  do — something  to 
justify  its  existence.  The  first  thing  it  did  was  to  give  notice  to  some 
sixteen  persons,  whom  it  considered  obnoxious  or  dangerous,  to  leave 
the  town.  Its  information  in  this  respect  appears  to  have  been  received 
from  the  chief  of  police.  One  of  these  notices  was  left  with  the  plaintiff, 
who  declined  to  receive  it  or  obey  it.  Three  or  four  days  afterward  he 
was  arrested  by  the  chief  of  police  on  the  order  of  the  committee,  with- 
out any  charge,  and  put  in  jail,  in  irons.  Within  a  few  hours  he  was 
taken  to  the  committee-room,  where  he  had  a  hearing  before  the  com- 
mittee, then  composed  of  thirty  or  forty  persons,  the  defendant,  Mr. 
Case,  being  in  the  chair. 

The  plaiutiff  was  examined  as  to  his  life,  pursuits,  and  conduct,  from 
which  it  appeared  that  he  was  a  native  of  Canada — had  lived  a  short 
time  in  Arizona,  from  whence  he  came  to  Astoria  a  few  weeks  before; 
that  he  was  a  gambler  by  profession,  and  was  then  also  tending  bar, 
more  for  the  purpose  of  exempting  himself  from  the  charge  of  vagrancy 
than  otherwise;  that  he  had  been  arrested  some  time  before  the  fire  for 
carrying  a  pistol,  and  forfeited  his  bail. 

No  charge  of  any  specific  crime  was  laid  against  him,  and  on  the  fore- 
going facts,  and  the  further  one  that  he  had  refused  to  leave  the  town 
when  warned,  the  committee  determined  that  he  should  be  punished  by 
twenty -five  lashes  and  sent  away.  He  was  then  returned  to  jail  and  left 
there  until  about  twelve  at  night,  when  he  was  taken  out  and  whipped, 
as  has  been  stated. 

It  is  claimed  for  the  defendants  that  their  conduct,  however  unlawful, 
was  influenced  solely  by  a  desire  to  promote  the  public  safety  in  an 
extraordinary  emergency,  and  not  by  any  malice  or  ill-will  towards 
the  plaintiff  personally.  There  is  no  evidence  that  any  of  the  com- 
mittee, and  particularly  these  defendants,  ever  had  any  difficulty  with 
the  plaintiff,  or  that  any  relation  ever  existed  between  them  from  which 
it  might  be  inferred  that  they  or  any  of  them  entertained  any  unkind 
feelings  toward  the  plaintiff. 

On  the  other  hand,  it  is  claimed  by  the  plaintiff  that  the  disturbance 
and  danger  attending  the  fire  had  practically  passed  away  before  his 
arrest,  and  that  the  defendants  were  actuated  by  a  desire  to  punish  him 
because  he  had  presumed  to  disregard  their  notice  to  leave  town ;  and 
that  the  sentence  was  imposed  upon  him,  not  for  the  public  good,  but  as 
a  punishment  for  having  denied  the  authority  of  the  committee,  and 
was  also  carried  into  execution  with  circumstances  of  wanton  oppression 
and  cruelty. 

Much  has  been  said  to  you  in  this  connection  by  the  leading  counsel 
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for  the  defendants  in  extenuation,  if  not  justification,  of  vigilance  and 
citizens'  committees,  and  it  is  maintained  that  there  are  times  when  the 
people  of^a  place  are  justified  in  taking  the  law  into  their  own  hands, 
and  administering  justice  in  obedience  to  the  methods  of  a  higher  law 
than  that  found  in  the  books. 

But,  gentlemen,  we  are  here  as  ministers  of  the  law  of  the  land,  and 
we  do  not  know  or  recognize  any  other.  We  have  taken  a  solemn  oath 
to  administer  this  law  and  be  governed  by  it  in  the  determination  of  this 
case.  When  we  lose  our  hold  on  this  storm-tried  anchor,  we  are  adrift, 
without  rudder  or  compass,  on  the  dangerous  sea  of  prejudice,  passion^ 
and  falsehood. 

Bat  at  the  same  time,  when  you  are  called  upon  to  ascertain  and  char- 
acterize the  motives  of  the  defendants,  with  a  view  o£  measuring  the 
degree  of  culpability  that  attaches  to  their  conduct,  you  must  not  shut 
your  eyes  to  Uie  facts  that  surrounded  the  transaction.  This  is  not  the 
first  vigilance  committee  that  has  usurped  the  functions  of  municipal 
government  in  this  country,  and  while  our  towns  are  governed  by  illicit 
and  irresponsible  classes,  it  may  not  be  the  last. 

But  in  my  judgment,  vigilance  committees  are  but  a  choice  of  evils. 
They  may  palliate  for  a  time,  but  can  not  cure  the  disease  that  provokes 
them,  and  in  the  long  run  will  probably  aggravate  it,  by  bringing  all  es- 
tablished law  and  authority  into  disrepute.  If  the  good  citizens  of  As- 
toria— the  tax-payers — had  attended  to  their  municipal  affairs,  as  they 
ought  to  have  done,  this  trouble  would  probably  have  never  come  upon 
them.  But  this  class  are  generally  engrossed  in  their  private  afilairs — 
given  over  to  the  pursuit  of  wealth — adding  dollar  to  dollar  and  acre  to 
acre — and  leave  the  government  of  the  town  to  the  idle,  illicit,  property- 
less,  and  vagrant  classes.  And  here  lies  the  source  of  this  evil,  and 
probably  it  will  never  be  permanently  cured  until  the  right  to  vote  in 
municipal  elections  is  confined  to  those  who  contribute  to  the  support  of 
the  corporation  and  are  directly  interested  in  its  well-doing. 

With  this  statement  of  the  case  and  the  claims  of  the  parties,  I  sub- 
mit the  matter  to  you  to  say  what  damages  the  plaintiff  ought  to  have 
and  the  defendants  to  pay.     The  court  is  the  judge  of  the  law,  and  the 

i'ury  of  the  facts.  Therefore  what  I  have  said  to  you  concerning  the 
aw  of  the  case,  you  are  bound  to  consider  as  such,  and  be  governed  by 
it;  but  what  I  have  said  to  you  about  the  facts  is  only  advisory,  or  said 
by  way  of  suggestion,  and  it  is  to  have  only  such  weight  in  your  delib- 
eration as  you  think  it  is  entitled  to  under  the  circumstances.  You  are 
judges  of  the  credibility  of  the  witnesses  and  the  weight  or  considera- 
tion to  be  given  to  their  testimony. 

This  is  no  common  case.  It  touches  the  foundation  of  civil  society, 
and  in  some  respects  is  of  more  importance  to  the  public  than  the  par- 
ties. The  duty  you  are  called  upon  to  discharge  in  this  case  is  one  of 
the  highest  that  falls  to  the  lot  of  a  citizen  in  a  free,  law-governed  coun- 
try, and  I  believe  you  will  so  regard  it,  and  act  accordingly. 
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the  natare  of  the  warrant  more  particularly  because  the  said  chief  of 
police  refuses  to  allow  him  a  copy  thereof.  The  writ  was  served  on  the 
same  day,  and  at  the  time  appointed  the  respondent  produced  the  pris- 
oner in  court,  and  by  consent  was  allowed  until  the  next  day  to  make  his 
return,  when  he  answered  that  he  detained  Kong  Keog  Hoon,  named  in 
the  writ  Doo  Woon,  awaiting  the  departure  of  the  steamer  for  California, 
by  virtue  of  a  warrant  of  extradition  charging  him  with  the  commission, 
in  the  state  of  California,  of  the  crime  of  felony;  to  wit,  feloniously  and 
unlawfully  embezzling  and  converting  to  his  own  use  the  personal  prop- 
erty of  Suen  Sing,  to  the  value  of  two  hundred  and  thirty  dollars,  which 
warrant  is  dated  December  12,  1883. 

To  this  return  there  was  a  demurrer,  and  it  appearing  on  the  argu- 
ment that  the  warrant  set  out  in  the  return  was  not  the  one  upon  which 
the  caption  was  made,  and  the  prisoner  detained  at  the  time  of  the  ser- 
vice of  the  writ,  but  that  it  issued  after  such  service,  and  that  the  warrant 
under  which  the  prisoner  was  so  detained  did  not  describe  or  set  forth 
the  specific  crime  with  which  the  prisoner  was  charged,  otherwise  than 
as  alleged  in  the  petition,  the  courfc  ordered  the  discharge  of  the  prisoner: 
See  In  re  Francois  Farez,  7  Blatchf.  48. 

The  prisoner  was  then  arrested  on  the  second  warrant,  and  on  Decem- 
ber 14th  a  second  writ  of  habeas  corpus  was  allowed  on  a  petition  deny- 
ing the  fleeing  from  justice — the  commission  of  the  crime  charged,  and 
the  identity  of  the  prisoner  and  the  person  described  in  the  warrnnt  as 
Kooug  Keok  Hoon,  and  directed  as  before,  and  made  returnable  forthwith. 
Oti  this  writ  the  body  was  again  produced,  and  the  same  return  made  as 
to  the  first  one,  to  which  there  was  dlso  a  demurrer. 

In  the  argument  the  point  was  made  by  counsel  for  the  prisoner  that 
it  does  not  appear  from  the  warrant  that  the  requisition  from  the  exec- 
utive of  California  was  accompanied  by  "  a  copy  of  an  indictment  or 
affidavit"  charging  the  prisoner  with  the  commission  of  the  crime 
charged  therein,  or  any  other,  as  required  by  section  6278  of  the  revised 
statutes. 

The  right  of  one  state  of  the  Union  to  demand  from  another  the  de- 
livery of  a  person  who  has  fled  from  justice  depends  upon  the  constitu- 
tion of  the  United  States:  Art.  4,  sec.  2.  And  the  mode  of  proceeding, 
and  the  evidence  necessary  to  support  such  demand,  is  prescribed  by  the 
statute  of  the  United  States:  B.  S.,  sees.  5278,  6279.  Consequently,  this 
is  a  case  arising  under  the  constitution  and  laws  of  the  United  States, 
find  in  which  the  prisoner  "  is  in  custody  under  order  or  by  color  of  the 
authority  of  the  United  States,"  and  therefore  this  court  has  jurisdiction. 

The  executive  of  this  state,  in  allowing  the  requisition  of  the  executive 
of  California,  acts  under  the  authority  of  the  United  States  statute,  and 
must  conform  to  its  directions  and  limitations:  Kentucky  v.  Dennison, 
24  How.  66,  One  of  these  is,  that  before  he  can  allow  a  warrant  of 
extradition  he  must  be  furnished  with  a  copy  of  an  indictment  or  affidavit 
charging  the  person  demanded  with  the  commission  of  a  crime  against 
the  laws  of  California.  Without  this  he  has  no  jurisdiction.  A  case  for 
the  exercise  of  his  authority,  in  this  respect,  is  not  presented,  and  so  far 
does  not  exist.  And  the  warrant  must  bear  upon  its  face  the  evidence 
that  it  was  duly  issued,  and  therefore,  unless  it  recites  or  sets  forth  the 
indictment  or  affidavit  upon  which  it  is  founded,  it  is  illegal  and  void: 
£x  parte  Smith,  3  McLean,  121;  Ex  parte  Thornton,  9  Tex.  365. 
^    The  removal  of  a  person  from  one  state  as  a  fugitive  from  justice  is  a 
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matter  of  the  highest  importance,  and  can  not  be  made  upon  less  evi- 
dence of  the  party's  guilt  and  flight  than  would  authorize  a  warrant  and 
arrest  in  an  ordinary  case.  And  this,  both  by  the  constitution  of  the 
United  States  and  of  this  state,  is  nothing  less  than  information  on  oath, 
which  gives  probable  cause  to  believe  that  the  person  demanded  has 
committed  a  particular  crime  against  the  law  of  the  state  making  the 
demand,  and  that  he  has  fled  therefrom  on  that  account.  The  caption 
and  detention  of  the  prisoner  are  clearly  illegal  and  void,  and  he  must 
be  discharged  therefrom;  and  it  is  so  ordered. 


SUPREME  COURT  OF  CALIFORNIA. 
CiTT  OF  Los  Angeles  v,  Waij>bon  et  als. 

Department  Two.    Filed  January  I4,  1884* 

The  Necessftt  for  a  Condemnation  of  Propeety  fob  a  Municipal  oe  Public 
Uhe  is  Sufficiently  Shown  by  an  allegation  in  the  complaint  which  sets  forth  the 
ordinance  of  the  city  council  anthorizine  such  condemnation ,  and  avers  **that  it  is  now 
necessary  to  condemn  said  land  for  public  use  agreeably  to  the  provisions  of  said  onli- 
nance." 

Notice  of  the  Presentation  to  the  Court  of  a  Petition  for  the  Condemna- 
tion OF  Land,  required  to  be  published  by  the  charter  of  the  city  of  Los  Angeles,  is 
in  the  nature  of  a  summons,  which  is  waived  by  the  defendants  appearing  and  demur- 
ring  to  the  petition. 

Ordinance  Providino  for  a  Remonstrance  against  a  Proposed  Assessment, 
by  the  owners  of  property  within  the  limits  to  be  assessed,  and  which  describes  such 
limits  as  extending  "on  both  sides  of  Main  street  from  Washington  street  to  Adams 
street,"  is  sufficiently  definite. 

Passage  of  an  Ordinance  by  the  City  Council  is  Sufficiently  Shown  by  an 
allegation  which  sets  forth  a  copy  of  the  ordinance,  and  avers  that  the  same  was  **  duly 
pas^d  and  adopted/' 

Wheke  the  Charter  of  a  Municipal  Corporation  Eequires  It  to  Do  a  Cer- 
tain Act  by  resolution,  it  may  do  the  same  by  ordinance. 

Descripfion  in  the  Complaint  of  Lands  Sought  to  be  Condemned  held  suffi- 
dent. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  the  defendants.  This  was  an  action  for  the  condem- 
nation of  certain  lands  in  the  city  of  Los  Angeles.  The  defendants  de- 
murred to  the  complaint,  the  demurrer  "was  sustained,  and  judgment  en- 
tered thereon.  The  land  sought  to  be  condemned  was  described  in  the 
ordinance  of  the  city  council  and  in  the  complaint  as  follows:  ''All  that 
property  lying  and  being  situate  in  the  city  and  county  of  Los  Angeles, 
state  of  California,  bounded  and  described  as  follows,  to  wit:  Beginning  at 
a  point  in  the  south  line  of  Washington  street  in  the  city  of  Los  Angeles, 
forty  feet  westerly  from  the  middle  line  of  Main  street;  running  thence 
parallel  to  the  middle  line  of  Main  street,  south  twenty-eight  and  one 
half  degrees  west,  two  thousand  four  hundred  and  seventy-one  feet,  to 
the  north  line  of  Adams  street;  thence  along  the  north  line  of  Adams 
street,  north  sixty-one  and  one  half  degrees  east,  twenty  feet,  to  a  point 
forty  feet  easterly  from  the  middle  line  of  Main  street;  thence  parallel 
to  the  middle  line  of  Main  street,  north  twenty-eight  and  one  half  de- 
grees east,  two  thousand  four  hundred  and  seventy-one  feet,  to  the 
south  line  of  Washington  street;  thence  along  the  south  line  of  Wa&h- 
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ington  street,  north  sixty-one  and  one  half  degrees  west,  eighty  feet,  to 
the  point  of  beginning — excepting  that  portion  thereof  lying  within  the 
present  limits  of  Main  street."    The  further  facts  appear  in  the  opinion. 

W.  D.  Stephenson,  for  the  appellant. 

J,  F.  Godfrey y  for  the  respondents. 

Shabpstein,  J.  It  is  insisted  on  behalf  of  respondents  that  the 
demurrer  to  the  petition  was  properly  sustained: 

1.  Because  it  is  not  alleged  that  it  is  necessary  to  take  the  property 
sought  to  be  condemned  for  any  municipal  or  public  use.  It  is  alleged 
*'  tbat  the  council  of  said  city,  on  the  fourth  day  of  November,  1882, 
duly  passed  and  adopted  an  ordinance  in  writing  "  directing  proceedings 
to  be  taken  to  condemn  certain  property  of  the  respondents  for  the  pur- 
pose of  widening  Main  street,  between  Washington  and  Adams  streets, 
and  *'  that  it  is  now  necessary  to  condemn  said  land  for  public  use 
agreeably  to  the  provisions  of  said  ordinance."  We  think  this  a  suffi- 
cient allegation  of  the  necessity  of  takiog  the  land  referred  to  for  public 
use. 

2.  Because  it  is  not  alleged  that  there  was  a  publication  (of  the  ordi- 
nance, we  presume),  in  a  newspaper  published  in  Los  Angeles,  once  a 
week  for  two  weeks.  But  the  section  of  the  city  charter  to  which  we  are 
referred  in  support  of  this  objection  relates  to  the  publication  of  notice 
of  the  presentation  to  the  court.  That  notice  is  in  the  nature  of  a  sum- 
mons, and  by  appearing  and  demurring  the  respondents  waived  it. 

3.  Because  the  ordinance  provides  that,  ''  if  within  twenty  days  from 
the  publication  of  this  ordinance  the  owners  of  property  fronting  along 
Main  street,  or  cross-streets  forming  a  junction  therewith,  within  the 
limits  to  be  assessed,  amounting  to  two  thirds  of  said  frontage,  shall 
make  and  file  with  the  clerk  of  the  council  a  written  lemonstrance 
against  said  proposed  improvements  thereupon,  the  same  shall  not  be 
further  proceeded  with."  The  objectionable  words  are,  "  or  cross-streets 
forming  a  junction  therewith."  In  the  preceding  section  (2)  the  council 
had  declared  that,  '*  the  assessment  for  the  payment  of  the  damages 
sustained  by  reason  of  said  improvements  shall  extend  on  both  sides  of 
Main  street  from  Washington  street  to  Adams  street."  By  section  3  it 
was  only  the  owners  of  property  *'  within  the  limits  to  be  assessed  "  who 
were  authorized  to  remonstrate,  and  those  limits  were  prescribed  by' sec- 
tion 2.     This  appears  to  us  to  be  sufficiently  certain. 

4.  Because  the  petition  does  not  show  that  any  ordinance  has  ever 
been  passed.  We  think  it  does.  It  alleges  that  the  council ' '  duly  passed 
and  adopted"  the  ordinance,  a  copy  of  which  is  set  forth  in  the  petition. 

5.  Because  it  is  made  the  duty  of  the  common  council,  by  section  8  of 
article  8  of  the  charter,  to  do  by  resolution  what  it  attempted  to  do 
by  ordinance.    The  latter,  in  our  opinion,  is  the  equivalent  of  the  former. 

6.  Because  the  property  sought  to  be  condemned  is  not  sufficiently 
described.     We  think  it  is. 

Judgment  reversed,  with  directions  to  the  court  below  to  overrule  the 
demurrer,  with  leave  to  the  defendants  to  answer  within  ten  days  after 
being  notified  thereof. 

Thornton  and  Myrick,  JJ.,  concurred. 
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In  be  Ttler. 

In  Bank,     Filed  January  X5, 1884. 

As  Attobnet  is  Guilty  of  Contempt  fob  Sbndiito  to  a  Grand  Jdby,  while  engaged 
in  the  diacharge  of  its  duties,  an  accusatory  and  threatening  letter,  for  the  purpose  of 
exasperating  the  jurors  by  the  aspersions  upon  their  official  conduct  which  it  contained, 
or  of  deterring  them  from  performing  their  duties  by  the  threats  of  public  clamor  which 
it  expressed,  or  of  creating  a  distrust  and  want  of  confidence  in  any  action  which  might 
be  taken  as  the  result  of  their  investigation. 

Gband  Jury,  while  Engaged  in  the  Discharge  of  its  Duties,  is  a  component 
part  of  the  court  with  which  it  is  connected. 

Superior  Court  has  Power  to  Punish  for  Contempt  by  Sentencing  the 
Person  Guilty  thereof  to  pay  a  fine  of  five  hundred  dollars,  or  be  imprisoned  until 
payment  of  such  fine  at  the  rate  of  two  dollars  per  day  for  every  day's  imprisonment. 

Appucation  for  a  writ  of  habeas  corpus.    The  opinion  states  the  facts. 

George  W.  Tyler^  in  propria  persona,  and  George  Flournoy,  for  the 
petitioner. 

J.  D,  Sullivan,  district  attorney,  and  D,  T.  Sullivan,  for  the  respond- 
ent. 

MgKee,  J.  From  the  return  to  the  writ  issued  in  this  proceeding 
it  appears  that  the  petitioner  has  been  imprisoned  under  an  order 
of  commitment,  made  by  the  superior  court  of  the  city  and  county  of  San 
Francisco,  for  a  contempt  of  court,  of  which  he  has  been  adjudged 
guilty,  and  sentenced  to  pay  a  fine  of  five  hundred  dollars,  or  to  be 
imprisoned  until  payment  of  the  fine  at  the  rate  of  two  dollars  per  day 
for  every  day's  imprisonment. 

The  order  was  made  by  a  court  of  competent  jurdisdiction,  and  the 
only  questions  arising  out  pf  the  return  are  whether  the  act,  for 
which  the  petitioner  has  been  adjudged  guilty  and  punished,  constituted 
a  punishable  contempt  of  court;  and  whether  the  court  exceeded  its 
jurisdiction  in  the  punishment  which  it  inflicted. 

An  act  which  is  lawful  or  meritorious  in  itself,  or  which  has  been 
done  in  the  assertion  of  a  lawful  right,  is  not  a  punishable  criminal  act 
merely  because  it  has  been  so  adjudged.  In  this  instance  the  act  con- 
demned and  punished  consisted  of  writing  and  sending  to  a  grand  jury, 
then  sitting  in  the  court  in  and  for  which  it  had  been  impaneled  and 
Bwom,  a  letter,  signed  by  the  petitioner  as  *'  attorney  for  Mrs.  Sharon,'' 
and  addressed  to  "  W.  T.  Garratt,  Esq.,  and  members  of  the  grand 
jury,"  reflecting  by  severe  and  opprobrious  language  upon  the  conduct  and 
integrity  of  the  jurors  in  connection  with  charges  which  were  the  subject 
of  investigation  against  the  woman  whom  the  petitioner  represented  as 
attorney.  In  substance,  it  accused  and  denounced  many  of  the  jurors  of 
permitting  themselves  to  be  corruptly  used  by  a  person  of  wealth  for 
the  purpose  of  making  presentments  or  finding  indictments  against  the 
woman,  upon  matters  which  were  the  subject  of  litigation  between  her 
and  him  in  the  civil  courts,  to  gratify  his  private  malice,  to  oppress  and 
crash  the  woman  by  his  wealth,  and  to  obstruct  the  course  of  justice  in 
the  civil  tribwials. 

If  the  invectives  against  the  person  named  in  the  letter,  and  others 
who  are  accused  of  having  been  hired  by  him  to  aid  and  abet  him  in  his 
design,  were  founded  upon  facts,  and  the  petitioner,  as  an  attorney  of 
the  court,  had  suggested  them  to  the  court  in  a  regular  way,  it  is  not  to 
be  doubted  that  upon  such  a  suggestion  judicial  inquiry  would  have  been 
No.  4— 2 
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instituted,  and  that,  if  there  were  adduced  any  evidence  at  all  to  sustain 
the  suggestion,  prompt  action  would  have  been  taken  to  vindicate  law, 
maintain  the  respect  due  to  the  court,  and  to  protect  the  court  and  the 
grand  jury  under  its  supervision  and  legal  control  against  persons  impli- 
cated in  the  attempt  to  commit  or  in  the  commission  of  such  criminal 
acts.  For  it  is  criminal  to  tamper  with  or  to  attempt  to  tamper  with  a 
jury  or  judicial  officers  in  the  performance  of  their  duties.  Bribing  or 
offering  to  bribe,  corruptly  influencing  or  attempting  to  influence,  a 
juror,  by  means  of  promises,  or  assurances  of  any  pecuniary  or  other 
advantage,  or  by  means  of  any  threat,  intimidation,  persuasion,  or  en- 
treaty, or  by  means  of  any  communication,  oralor  writteu,  had  with  him, 
except  in  the  regular  course  of  proceedings,  in  respect  to  his  verdict  or 
decision  in  any  cause  or  proceeding,  are  made  by  law  criminal  offenses, 
punishable  by  imprisonment  in  the  state  prison. 

It  is  also  a  penitentiary  offense  for  a  juror  to  willfully  and  corruptly 
permit  any  communication  to  be  made  to  him  relating  to  any  cause  or 
matter  pending  before  him,  except  according  to  the  regular  course  of 
proceedings;  or  "  to  receive  any  bribe  upon  any  agreement  or  undertak- 
ing that  his  vote,  opinion,  or  decision  upon  any  matter  or  question  which 
is  or  may  be  brought  before  him  for  decision  shall  be  influenced  there- 
by:" Pen.  C,  sees.  93,  95,  96.  And  such  criminal  acts  are  also  punish- 
able as  contempts  of  court,  for  they  taint  with  suspicion  the  proceedings 
which  they  touch,  embarrass,  hinder,  and  delay  courts  in  the  exercise  of 
their  functions,  and,  if  suffered  to  pass  unrebuked  and  unpunished  by 
the  court  whose  proceedings  are  tainted  by  them,  they  result  in  a  xoaralysia 
of  judicial  confidence.  To  prevent,  arrest,  and  punish  for  such  offenses, 
whether  committed  or  attempted  to  be  committed  by  or  upon  any 
grand  juror,  is  therefore  the  duty  of  every  court  in  which  such  a  juiy 
may  be  sitting  in  the  discharge  of  its  duties;  and  if  guilt  should  be  found 
to  attach  to  members  of  the  grand  jury,  the  jury  should  be  promptly 
discharged,  and  the  matters  against  the  members  thereof  should  be  re- 
ferred to  another  grand  jury.  Not  only  would  it  be  greatly  embarrass- 
ing to  the  administration  of  justice,  but  exceedingly  mischievous  in  every 
way,  to  overlook  or  in  any  way  sanction  such  acts.  It  is  of  the  highest 
importance  that  jurors  and  judicial  officers  should  be  protected  and  pre« 
served,  not  only  from  all  improper  influences,  but  even  from  the  suspi- 
cion of  such  influences. 

But  while  it  is  the  right  and  duty  of  an  attorney  to  address  him- 
self to  a  court  for  the  purpose  of  putting  in  motion  the  power  ot 
the  court  to  prevent  the  commission  of  such  criminal  acts,  or  to 
vacate  and  set  aside  proceedings  tainted  by  them,  or  to  convict  and 
punish  persons  guilty  of  them,  it  is  altogether  irregular,  unlawful, 
and  criminal  to  send  accusatory  and  threatening  communications  to 
a  court,  or  jury  sitting  with  it,  while  engaged  in  the  discharge  of  its 
duties.  None  should  know  better  the  relation  between  court  and 
jury,  and  the  consideration  and  respect  due  to  them,  than  an  attorney, 
who  is  an  officer  of  the  court,  bound,  by  his  oath  of  office,  *'  to  support 
the  constitution  and  laws;  to  maintain  the  respect  due  to  the  courts 
of  justice  and  judicial  officers;  to  employ,  for  the  purpose  of  main- 
taining the  causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any  judicial  officer  by 
an  artifice  or  false  statement  of  fact  or  law;  and  to  abstain  from  all 
offensiye  personality,  and  to  advance  no  fact  prejudicial  to  the  honor  or 
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reputation  of  a  party  or  witness,  unless  required  by  tbe  justice  of  tlie 
case  with  which  he  is  charged:"  C.  C.  P.,  sec.  282.  None  knew  better 
than  the  petitioner  that,  in  the  investigation  of  offenses  which  are  witliin 
their  knowledge,  or  which  have  been  brought  to  their  attention  by  the 
court  or  district  attorney,  a  grand  jury  can  not  receive  any  other  evi- 
dence than  the  testimony  of  witnesses  produced  and  sworn,  or  document- 
ary evidence,  or  the  depositions  of  witnesses  taken  according  to  law, 
and  that  the  course  which  he  pursued  was  forbidden  by  law,  and  viola- 
tive of  the  duty  which  he  owed  to  the  court. 

Unquestionably,  the  fact  of  the  existence  of  exculpatory  evidence  may 
be  brought  by  any  citizen  to  the  attention  of  the  grand  jury  in  a  regular 
way.  If  such  evidence  exists,  and  they  have  reason  to  believe  that  it  is 
within  their  reach,  they  may  request  it  to  be  produced,  and  for  that  pur- 
pose may  order  the  district  attorney  to  issue  process  for  the  witnesses: 
Pen.  C,  sec.  920;  to  the  end  that  the  citizen  may  be  protected  from  the 
trouble,  expense,  and  disgrace  of  being  arraigned  and  tried  in  public  on 
a  criminal  charge  for  which  there  is  no  sufficient  cause.  A  grand  jury 
should  never  forget  that  it  sits  as  a  great  inquest  between  the  state  and 
the  citizen,  to  make  accusations  only  upon  sufficient  evidence  of  guilt, 
and  to  protect  the  citizen  against  unfounded  accusation,  whether  from 
the  government,  from  partisan  passion,  or  private  malice. 

But  the  letter  was  neyer  written  nor  sent  for  the  purpose  of  informing 
the  grand  jury  of  evidence  which  would  explain  away  the  charges  under 
investigation  against  the  petitioner's  client.  It  was  aimless  for  any  pur- 
pose, except  to  exasperate  the  jurors  by  the  aspersions  upon  their  official 
conduct  which  it  contained,  or  to  deter  them  from  performing  their 
duties  by  the  threats  of  public  clamor  which  it  expressed,  or  to  create  a 
distrust  and  want  of  confidence  in  any  action  which  might  be  taken  as 
the  result  of  their  investigation,  and  thus  to  embarrass  the  court  itself 
in  the  administration  of  justice. 

That  such  a  communication  to  a  jury  sitting  in  or  in  connection  with 
a  court,  of  which  it  is  a  component  part,  and  wliile  engaged  in  the  exer- 
cise of  its  functions,  is  a  punishable  contempt  of  court,  does  not  admit  of 
doubt:  "Any  publication,  whether  by  parties  or  strangers,  which  con- 
cerns a  case  pending  in  court,  and  has  a  tendency  to  prejudice  the 
public  concerning  the  merits,  or  which  reflects  on  the  tribunal  or  its 
proceedings,  or  on  the  parties,  the  jurors,  the  witnesses,  or  the  counsel, 
may  be  visited  as  a  contempt:"  Bishop's  Cr.  Law,  sec.  216.  It  would  be 
strange,  if  under  a  government  of  law  it  were  otherwise.  On  the  part  of 
an  attorney  it  is  not  only  a  violation  of  the  duty  which  he  owes  to  the 
court,  but  an  inexcusably  unlawful  interference  with  its  proceedings: 
G.  C.  P.,  sec.  1209,  subs.  3,  9;  directly  tending  to  impair  the  respect 
due  to  its  authority:  Pen.  C,  sec.  166.  As  such,, the  act  of  the  petitioner 
was  punishable,  not  only  as  a  contempt  of  court,  but  as  an  offense  against 
the  criminal  law. 

In  the  punishment  inflicted,  the  court  did  not  exceed  its  jurisdiction. 
It  had  jurittdiction  to  punish  by  fine  not  exceeding  five  hundred  dollars, 
or  imprisonment  not  exceeding  five  days,  or  by  both:  C.  0.  P.,  sec. 
1218.  In  the  exercise  of  its  jurisdiction  it  imposed  a  fine  of  five  hundred 
dollars,  and  that  exhausted  its  statutory  power  of  punishment;  but  the 
committal  was  not  an  additional  punishment,  it  was  simply  the  written 
mandate  or  process  by  which  the  court  undertook  to  enforce  its  judg- 
ment.   A  judgment  of  fine  is  enforceable  by  an  execution  as  on  a  judg- 
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ment  in  a  civil  action:  Pen.  C,  sec.  1214;  C.  C.  P.,  sec.  1005;  or  by  com- 
mitmeut  under  the  criminal  law:  Pen.  C,  sec.  1205.  A  person  against 
whom  such  a  judgment  has  been  pronounced  has,  therefore,  th&  privilege 
under  the  law  of  paying  it  either  by  money  or  by  imprisonment.  If  he 
pays  in  money,  there  can  be  no  commitment.  If  he  refuses  to  pay  in  that 
way,  the  commitment  follows,  as  an  incident  to  the  judgment,  until  the 
judgment  has  been  complied  with  according  to  law:  Pen.  C,  sees.  1215^ 
1456;  Ex  parte  Crittenden,  7  Pac.  C.  L.  J.  483. 
The  petitioner  is  remanded. 

MoBMSON,  C.  J.,  and  Mykick  and  McKinstby,  JJ.,  concurring.  We 
are  of  opinion  that  the  petitioner,  in  sending  the  letter  set  forth  in  the 
return  (containing  as  it  did  threatening  and  insulting  language),  was 
guilty  of  contempt,  and  that  he  thereby  subjected  himself  to -punishment. 
We  are  also  of  opinion  that  the  court  had  power  to  enforce  the  payment 
of  the  fine  imposed,  by  the  method  adopted- by  it:  Ex  parte  Crittenden, 
7  Pac.  C.  L.  J.  483. 

We  therefore  concur  in  the  judgment. 

Thornton,  J.,  concurring.  That  the  grand  jury  is  a  part  of  the  court, 
I  think  to  be  too  well  settled  to  be  now  disputed.  Any  citizen  has  a  right 
to  present  charges  of  misconduct  against  any  member  or  members  of  the 
grand  jury  to  the  court  of  which  it  forms  a  part,  that  the  same  may  be 
investigated.  But  an  insulting  letter  addressed  and  sent  to  such  jury  ia 
relation  to  their  functions,  and  saying  to  them  that  if  they  find  an  indict* 
ment  against  a  person  whose  cause  is  before  such  jury  for  investigation, 
the  community  will  couclude  that  they  have  been  bribed  to  do  so,  is  not 
submitting  charges  against  them  to  the  court,  but  is  an  unlawful  inter- 
ference with  the  proceedings  of  the  court,  tends  to  intimidate  tbe  grand 
jury  in  the  discharge  of  their  duties  and  to  obstruct  the  course  of  justice, 
and  is  a  contempt  of  court:  C.  C.  P.,  sec.  1209.  The  court  below  clearly 
had  jurisdiction  of  the  matters  involved  in  this  case,  to  fine,  and  to  des« 
ignate  the  mode  of  collecting  the  fine  which  was  adopted  by  its  judg- 
ment. This  is  true,  if  we  measure  the  power  of  the  court  by  the  statute 
of  this  state,  and  was  so  ruled  in  Crittenden's  case:  7  Pac.  C.  L.  J.  483. 
The  court's  having  jurisdiction  determines  this  case. 

In  my  opinion  the  applicant  for  the  writ  should  be  remanded,  and  the 
writ  discharged. 

Sharpstein,  J.,  concurring.  I  concur  in  the  judgment.  I  think  no  one 
would  be  to  the  trouble  of  communicating  his  views  in  writing  to  a  grand 
jury  on  a  matter  which  it  had,  or  was  likely  to  have,  before  it,  unless  he 
expected  thereby  to  influence  its  action;  and  I  think  the  policy  of  the 
law  is  to  keep  juries  as  free  as  possible  from  outside  influences.  How 
that  can  be  done,  if  every  one  who  feels  so  inclined  shall  be  at  liberty  to 
communicate  his  views  in  writing  to  a  jury,  on  any  matter  which  it  may 
have  before  it,  is  to  me  inconceivable.  I  think  that  every  act  of  the  kind 
constitutes  an  unlawful  interference  with  the  proceedings  of  a  court. 
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CouHTT  OP  San  Diego  v,  Califoenia  Southern  Kailroad  Company. 

Department  Tico,    Filed  January  16,  1884* 

District  Attorneys  can  not  Commence  avj>  Prosecute  Actions  for  the  recovery  of 
deliuquent  taxes,  unless  authorized  sp  to  do  by  the  boards  of  supervisors  of  tlieir 
respective  counties.  In  such  actions  commenced  and  prosecuted  by  district  attorneys 
without  authority  of  the  boards  of  supervisors,  no  attorney's  fees  can  be  recovered 
against  the  defendants,  nor  costs  against  the  plaintiffs. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego  county, 
entered  in  favor  of  the  defendant  for  its  costs,  in  an  action  to  recover 
from  it  certain  delinquent  taxes.    The  further  facts  appear  in  the  opinion. 

W.  J,  Hunsaker,  Will  M.  Smith,  and  Works  &  TiluSj  for  the  appellant. 

H.  E,  Cooper  and  if.  A.  Luce,  for  the  respondent. 

Shabpstein,  J.  District  attorneys  are  not  expressly  authorized  by  any 
law  of  this  state,  to  which  our  attention  has  been  directed,  to  commence 
and  prosecute  actions  for  the  recovery  of  delinquent  taxes.  By  the  act 
of  April  23,  1880,  Stat.  1886,  p.  136,  any  county  is  authorized  to  sue 
in  its  own  name  for  the  recovery  of  delinquent  taxes,  and  a  form  of 
complaint  is  prescribed.  But  no  officer  or  board  of  officers  is  expressly 
authorized  to  commence  the  action,  and  unless  the  power  to  do  so  is 
within  the  general  powers  of  some  officer  or  board  of  officers,  we  must 
treat  it  as  a  casus  omisans.  It  is  clearly  not  within  the  enumerated  duties 
of  district  attorneys:  Pol.  C,  art.  8.  The  powers  of  boards  of  super- 
visors are  much  broader.  They  have  the  power  "  to  supervise  the  official 
conduct  of  all  county  officers  *  *  *  charged  with  assessing,  collect- 
ing," etc.,  "the  public  revenue:"  Id.,  sec.  4046.  **  To  direct  and 
control  the  prosecution  and  defense  of  all  suits  to  which  the  county  is  a 
party:"  Id.,  subd.  15;  and  "  to  do  and  perform  all  other  acts  and  things 
required  by  law  not  in  this  title  (I.,  part  IV.)  enumerated,  or  which  may 
be  necessary  to  the  full  discharge  of  the  duties  of  the  chief  executive 
authority  of  the  county  government:"  Id.,  subd.  26.  This,  in  our  opinion, 
confers  power  upon  boards  of  supervisors  to  direct  the  commencement 
and  prosecution  of  actions  for  the  recovery  of  delinquent  taxes,  and  we 
think  no  one  is  authorized  to  commence  such  an  action  until  directed  to 
do  so  by  the  board  of  supervisors  of  the  proper  county.  And  as  the 
court  found  that  the  board  of  supervisors  never  directed  or  authorized 
the  institution  or  prosecution  of  this  suit,  or  ratified  the  action  of  the 
district  attorney  in  bringing '  the  same,  it  necessarily  results  that  no 
attorney's  fees  can  be  recovered  of  the  defendant,  nor  costs  against  the 
plointi^. 

The  judgment  therefore  must  be  reversed;  and  the  court  below  is 
directed  to  dismiss  the  action. 

Mtbick  and  Thornton,  JJ.,  concurred. 


People  v.  Davis. 

In  Bank.    Filed  January  16, 1884* 

Supreme  Couht  will  Reverse  a  Judgment  for  the  Refusal  of  the  Lower 
Court  to  give  an  instruction  only  when  it  was  the  duty  of  the  court  to  give  such  iiistmc- 
tion  exactly  as  requested.  If  any  part  of  a  single  instruction  ought  not  to  have  heen 
given,  the  rejection  of  the  whole  thereof  will  be  affirmed.  Such  re.<5ult  follows  when  any 
part  of  a  single  instruction  is  so  worded  that  it  may  have  a  tendency  to  mislead  the 
lory,  as  well  as  when  a  part  directly  declares  that  to  be  law  which  is  not  law. 
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Refusal  of  the  Court  to  Instbttct  the  Jury  in  Reference  to  Circumstantial 
Evidence,  **that  it  is  not  Bufficicnt  that  the  circumstances  proved  coincide  with,  ac- 
count for,  and  therefore  render  probable  the  hypothesis  sought  to  be  established,  but  the 
hypothesis  contended  for  by  the  prosecution  must  be  established  to  an  absolute  moral 
certainty,  to  the  entire  exclusion  of  any  rational  probability  of  any  other  hypothesis 
being  true,"  is  not  error.  In  such  instruction  the  words  ''absolute  moral  certainty"  are 
not  synonymous  with  "moral  certainty." 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  convicting  the  defendant  of  Ibe  crime  of  grand  larceny,  and  from 
an  order  denying  him  a  new  trial.     Tiie  opinion  states  the  facts. 

Harris  &  Franklin,  for  the  appellant. 

Attorney  general,  for  the  respondent. 

The  Court.  Defendant  was  found  guilty  of  grand  larceny,  on  circum- 
stantial evidence.  Counsel  for  defendant  requested  the  court  to  charge 
the  jury  as  follows:  **The  following  principle  of  law  is  of  universal  ap- 
plication in  all  cases  based  on  circumstantial  evidence.  It  is  not  suffi- 
cient that  the  circumstances  proved  coincide  with,  account  for,  and 
therefore  render  probable  the  hypothesis  sought  to  be  established,  but 
the  hypothesis  contended  for  by  the  prosecution  must  be  established  to 
an  absolute  moral  certainty ,  to  the  entire  exclusion  of  any  rational  proba" 
hility  of  any  other  hypothesis  being  true,  or  the  jury  must  find  the  de- 
fendant not  guilty.^"  The  offered  instruction  was  by  the  court  rejected, 
as  "  superfluous — included  in  other  instructions." 

An  instruction  with  reference  to  circumstantial  evidence  would  not 
have  been  **  superfluous."  The  charge,  given  in  different  forms,  that  the 
jury  must  be  satisfied  of  defendant's  guilt  "beyond  a  reasonable  doubt," 
i.s  a  legal  proposition  applicable  to  all  criminal  cases,  as  well  where  the 
evidence  is  direct  as  where  it  is  circumstantial,  and  the  court  might  very 
properly  have  instructed  the  jury  further,  in  such  manner  as  would  have 
assisted  them  in  reaching  a  correct  conclusion  upon  the  circumstances 
proved. 

The  rule,  as  laid  down  by  Greenleaf,  is:  "  Where  a  criminal  charge  is 
to  be  proved  by  circumstantial  evidence,  the  proof  ought  to  be  not  only 
consistent  with  the  prisoner's  guilt,  but  inconsistent  with  every  other 
rational  conclusion  :"  1  Greenl.  Ev.,  sec.  34.  The  rule  was  adopted  and 
approved  in  People  v.  Shuler,  28  Cal.  490,  and  followed  in  People  v. 
Strong,  30  Id.  154. 

And  in  People  v.  Anthony,  56  Cal.  400,  this  court  held  an  instruction 
not  objectionable  which  read:  "  It  is  not  sufficient  that  the  circumstances 
proved  coincide  with,  account  for,  and  therefore  render  probable  the 
hypothesis  sought  to  be  established  by  the  prosecution,  but  they  must 
exclude  to  a  moral  certainty  every  other  hypothesis  but  the  single  one  of 
guilt,"  etc. 

But,  when  it  is  urged  here  that  the  court  below  erred  in  rejecting  an 
instruction  requested,  we  are  justified  iu  reversing  the  judgment  only 
when  it  appears  that  it  was  the  duty  of  the  court  to  give  the  instruction 
exactly  as  requested.  It  has  been  repeatedly  held,  that  if  any  part  of  a 
single  instruction  ought  not  to  have  been  given,  the  action  of  the  trial 
court  in  rejecting  the  whole  will  be  affirmed.  And  this  result  must  fol- 
low when  any  part  of  a  single  instruction  is  so  worded  as  that  it  may 
have  a  tendency  to  mislead  the  jury,  as  well  as  when  a  part  directly  de- 
clares that  to  be  law  which  is  not  law.  A  philologist  may  be  able  to  say 
that  the  word  *'  absolute,"  in  the  instruction  requested  and  rejected,  adds 
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no  force  to  the  words  *'  moral  certainty."  But  the  word  suggests  a  de- 
gree of  certainty  greater  than  that  moral  certainty  which  can  be  reached 
upon  such  evidence  as  is  securable  in  courts  of  justice.  If  the  learned 
judge  of  the  court  below  had  stricken  out  the  word  *'  absolute,"  we  cer- 
tainly would  not  have  held  that  it  was  error  on  his  part.  It  follows  that 
it  was  not  error  to  decline  to  give  the  instruction  as  it  was  presented. 
Jndgment  and  order  affirmed. 


Burton  v.  Nichols. 

Department  One,    FiUd  January  17y  1884* 

Where  there  is  a  Substantial  Conflict  in  the  Evidence,  the  judfpnent  will 
not  be  reversed  because  the  evidence  does  not  sustain  the  findings. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  defendant  in  an  action  of  ejectment.  The 
opinion  states  the  facts. 

Packard,  Thompson,  and  Stratum,  for  the  appellant. 

Charles  Femald,  for  the  respondents. 

The  Court.  The  only  point  made  by  appellant  is  that  the  evidence 
does  not  justify  the  finding,  that  the  lands  described  in  the  complaint 
are  not  situated  within  the  boundaries  of  the  rancho  Jesus  Maria,  as 
patented  by  the  United  States.  The  testimony  of  the  witnesses  called 
bv  the  defendants  at  least  created  a  substantial  conflict  with  reference  to 
the  location  of  tbe  demanded  premises,  and  we  can  not  say  that  the  evi- 
dence did  not  sustain  the  finding  of  the  court.  ^ 

Judgment  affirmed. 


HoDQDON  V,  XJnderhill  et  als. 

Department  One,    Filed  January  17,  1884* 

Judgment  for  the  Defendant  in  an  Action  of  Ejectment  will  be  Affirbied 
where  the  findings  do  not  show  that  the  plaintiff  ever  had  any  title  to  or  estate  in  the 
lands  sought  to  be  recovered. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county,  entered 
iu  favor  of  the  defendants,  in  an  action  of  ejectment.  The  further  facts 
a])pear  in  the  opinion. 

Taylor,  O'Brien  db  Eodgdon,  and  Johnson,  for  the  appellant. 

J.  B.  Devine,  for  the  respondents. 

The  Court.  The  appeal  is  by  plaintiff  from  a  judgment  in  favor  of 
the  defendant  Bock.  Tbe  findings  do  not  show  that  plaintiff  ever  had 
title  to  or  any  estate  in  the  lands  of  which  defendant  Bock  has  had  pos« 
session. 

Judgment  affirmed. 
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IlEFCrSAL  OF  THE  COUJIT  TO  INSTRUCT  THE  JuiiY  IN  REFERENCE  TO  CIRCUMSTANTIAL 

Evidence,  "that  it  is  not  sufficient  that  the  circumstances  proved  coincide  with,  ac- 
count for,  and  therefore  render  probable  the  hypothesis  sought  to  be  established,  but  the 
hypothesis  contended  for  by  the  prosecution  must  be  established  to  an  absolute  moral 
certainty,  to  the  entire  exclusion  of  any  rational  probability  of  any  other  hypothesis 
being  true,"  is  not  error.  In  such  instruction  the  words  "absolute  moral  certainty"  are 
not  synonymous  with  "moral  certainty." 

Appeal  from  a  judgment  of  the  Buperior  court  for  San  Bernardino 
county,  convicting  tbe  defendant  of  ibe  crime  of  grand  larceny,  and  from 
an  order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

Harris  &  Franklin,  for  the  appellant. 

Attorney  genei^al,  for  the  respondent. 

The  CouET.  Defendant  was  found  guilty  of  grand  larceny,  on  circum- 
stantial evidence.  Counsel  for  defendant  requested  the  court  to  charge 
the  jury  as  follows:  "The  following  priuciple  of  law  is  of  universal  ap- 
plication in  all  cases  based  on  circumstantial  evidence.  It  is  not  suffi- 
cient that  the  circumstances  proved  coincide  with,  account  for,  and 
therefore  render  probable  tbe  hypothesis  sought  to  be  established,  but 
the  hypothesis  contended  for  by  the  prosecution  must  be  established  to 
an  absolute  moral  certainty,  to  the  entire  exclusion  of  any  rational  proha* 
hiliiy  of  any  other  hypothesis  being  true,  or  the  jury  must  find  the  de- 
fendant not  guilty."  The  offered  instruction  was  by  the  court  rejected, 
as  **  superfluous — included  in  other  instructions." 

An  instruction  with  reference  to  circumstantial  evidence  would  not 
have  been  *'  superfluous."  The  charge,  given  in  different  forms,  that  the 
jury  must  be  satisfied  of  defendant's  guilt  *'  beyond  a  reasonable  doubt," 
is  a  legal  proposition  applicable  to  all  criminal  cases,  as  well  where  the 
evidence  is  direct  as  where  it  is  circumstantial,  and  the  court  might  very 
properly  have  instructed  the  jury  further,  in  such  manner  as  would  have 
assisted  them  in  reaching  a  correct  conclusion  upon  the  circumstancea 
proved. 

The  rule,  as  laid  down  by  Greenleaf,  is:  **  Where  a  criminal  charge  is 
to  be  proved  by  circumstantial  evidence,  the  proof  ought  to  be  not  only 
consistent  with  the  prisoner's  guilt,  but  inconsistent  with  every  other 
rational  conclusion  :"  1  Greenl.  Ev.,  sec.  34.  The  rule  was  adopted  and 
approved  in  People  v.  Shuler,  28  Cal.  490,  and  followed  in  People  v. 
Strong,  30  Id.  154. 

And  in  People  v.  Anthony,  56  Cal.  400,  this  court  held  an  instruction 
not  objectionable  which  read:  ''  It  is  not  sufficient  that  the  circumstances 
proved  coincide  with,  account  for,  and  therefore  render  probable  the 
hypothesis  sought  to  be  established  by  the  prosecution,  but  they  must 
exclude  to  a  moral  certainty  every  other  hypothesis  but  the  single  one  of 
guilt,"  etc. 

But,  when  it  is  urged  here  that  the  court  below  erred  in  rejecting  an 
instruction  requested,  we  are  justified  in  reversing  the  judgment  only 
when  it  appears  that  it  was  the  duty  of  the  court  to  give  the  instruction 
exactly  as  requested.  It  has  been  repeatedly  held,  that  if  any  jDart  of  a 
single  instruction  ought  not  to  have  been  given,  the  action  of  tbe  trial 
court  in  rejecting  the  whole  will  be  affirmed.  And  this  result  must  fol- 
low when  any  part  of  a  single  instruction  is  so  worded  as  that  it  may 
have  a  tendency  to  mislead  the  jury,  as  well  as  when  a  part  directly  de- 
clares that  to  be  law  which  is  not  law.  A  philologist  may  be  able  to  say 
that  the  word  *'  absolute,"  in  the  instruction  requested  and  rejected,  adds 
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no  force  to  the  words  "  moral  certainty."  But  the  word  sugf^ests  a  de- 
gree of  certainty  greater  than  that  moral  certainty  which  can  be  reached 
upon  Buch  evidence  as  is  securable  in  courts  of  justice.  If  the  learned 
judge  of  the  court  below  had  stricken  out  the  word  **  absolute,"  we  cer- 
tainly would  not  have  held  that  it  was  error  on  his  part.  It  follows  that 
it  was  not  error  to  decline  to  give  the  instruction  as  it  was  presented. 
Judgment  and  order  affirmed. 


Burton  v,  Nichols. 

Department  One,     Filed  January  17,  1884* 

Where  there  is  a  Substantial  Conflict  in  the  Evidence,  the  jadgment  will 
not  be  reversed  because  the  evidence  does  not  sustain  the  findings. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  defendant  in  an  action  of  ejectment.  The 
opinion  states  the  facts. 

Packard,  Tliompson,  and  Slratton,  for  the  appellant. 

Charles  Femald,  for  the  respondents. 

The  Court.  The  only  point  made  by  appellant  is  that  the  evidence 
does  not  justify  the  finding,  that  the  lands  described  in  the  complaint 
are  not  situated  within  the  boundaries  of  the  rancho  Jesus  Maria,  as 
patented  by  the  United  States.  The  testimony  of  the  witnesses  called 
bv  the  defendants  at  least  created  a  substantial  conflict  with  reference  to 
the  location  of  the  demanded  premises,  and  we  can  not  say  that  the  evi- 
dence did  not  sustain  the  finding  of  the  court.  ^ 

Judgment  affirmed. 


HoDQDON  V,  XJnderhill  et  als. 

Department  One.    Filed  January  17,  1884» 

JlTDOMENT  FOR  THE  DEFENDANT  IN  AN   ACTION   OF    EJECTMENT  WILL  BE    AFFIRMED 

where  the  findings  do  not  show  that  the  plaintiff  ever  had  any  title  1^  or  estate  in  the 
lands  sought  to  be  recovered. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county,  entered 
in  favor  of  the  defendants,  iti  an  action  of  ejectment.  The  further  facta 
appear  in  the  opinion. 

Taylor,  O'Brien  <jb  Eodgdon,  and  Johnson,  for  the  appellant. 

J.  B,  Devine,  for  the  respondents. 

The  Court.  The  appeal  is  by  plaintiff  from  a  judgment  in  favor  of 
the  defendant  Rock.  The  findings  do  not  show  that  plaintiff  ever  had 
title  to  or  any  estate  in  the  lands  of  which  defendant  Bock  has  had  pos- 
session. 

Judgment  affirmed. 
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Bankin  et  al.  V,  Eeel  et  als. 

Department  One,    Fded  January  17, 1884' 

Constable  can  not  Attach  and  Sell  the  Property  of  a  Third  Person,  with- 
out incurring  liability,  notwithetanding  he  attaches  and  sells  only  **  the  right,  title, 
and  interest"  of  the  defendant  in  the  attachment  suit. 

Appeal  from  a  judg;meDt  of  the  superior  court  for  Amador  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiffs  a  new  trial.  This  was  an  action  against  a  constable  and  the 
sureties  on  his  official  bond  to  recover  for  the  conversion  of  certain  per- 
sonal property  belonging  to  the  plaintiff,  and  sold  by  said  constable 
under  an  execution  against  the  Empire  Mill  and  Mining  Co.  The  further 
facts  appear  in  the  opinion. 

Eagon  db  Armstrong  and  S,  P.  Scaniker,  for  the  appellants. 

George  O.  Blanchard  and  A.  C.  Brown,  for  the  respondents. 

The  Court.  It  clearly  appeared  that  the  corporation  defendant  in 
the  attachment  suits  had  no  interest  in  the  property  when  the  same  was 
sold  by  the  cqnstable.  The  court  erred  in  holding  and  instructing  the 
juiy  that  a  constable  may  attach  and  sell  the  property  of  a  third  person, 
without  incurring  any  liability  to  such  third  person,  provided  he  attaches 
and  sells  only  *'  the  right,  title,  and  interest"  of  the  defendant  in  the 
action.  If  a  defendant  has  no  leviable  interest  in  property,  the  pur- 
chaser at  a  constable's  sale  will  acquire  no  interest.  But  it  by  no  means 
follows  that  ail  officer  can  protect  himself  from  interfering  with  the 
property  of  a  third  person  by  the  plea  that  he  only  attached  and  sold 
the  *'  interest''  of  a  judgment  debtor;  and  as  the  judgment  debtor  had 
7^0  interest,  no  harm  was  done  to  such  owner  of  the  property. 

Trespass  will  lie  against  a  sheriff  for  any  unlawful  interference  with 
personal  property,  as  for  a  sale  of  it  without  any  removal:  Neff  t. 
Thompson,  8  Barb.  215. 

A  new  trial  must  be  ordered.  It  is  not  necessary  to  decide  whether 
defendants  would  have  been  authorized  to  prove,  by  way  of  mitigation  of 
damages,  that  the  property  was,  subsequent  to  the  constable's  sale,  sold 
for  taxes  and  removed  by  the  purchaser  at  said  last  sale. 

Order  reversed,  and  cause  remanded  for  a  new  trial. 


Betnolds  V,  Ltnch  et  als. 

Department  One,    Filed  January  17,  188J^ 

Tenants  at  Will  op  a  Trustee  are  not  Necessary  or  Proper  Parties  in  an  action 
against  the  trustee  to  compel  a  conveyance  of  the  trust  estate. 

• 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento  county, 
entered  in  favor  of  the  defendants.  This  was  an  action  brought  by  the 
plaintiff,  the  owner  of  the  land  in  controversy,  against  the  defendant 
Lynch,  as  the  surviving  trustee  of  such  laud,  under  a  deed  of  trust  from 
certain  parties  claiming  title  thereto,  and  the  other  defendants  as  his 
tenants  at  will  in  said  land,  to  compel  them  to  convey  the  same  to  him. 
Lynch  made  default,  and  judgment  was  entered  against  him.     The 
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other  defendants  demurred,  their  demurrer  was  sustained,  and  final 
judgment  entered  thereon.  From  such  judgment  the  plaintiff  appealed. 
The  further  facts  appear  in  the  opinion. 

John  Reynolds,  in  propria  persona,  for  the  appellant. 

J,  H,  McKune  and  Freeman  &  Bates,  for  the  respondents. 

The  Court.  The  greatest  scope  of  relief  to  which  plaintifi  would  be 
entitled,  as  against  the  surviving  trustee,  would  include  a  conveyance  to 
plaintiff  of  the  legal  estate  in  the  lands  (the  subject  of  the  trus^)  which 
Iiis  assignors  had  when  the  trust  was  created.  Assuming  the  fact  to  bo, 
as  alleged  in  the  complaint,  that  the  assignors  of  plaintiff  were  owners 
in  fee  of  all  the  lands  when  the  deed'of  trust  was  executed,  auci  that 
the  assignors  of  defendants  had  no  right,  title,  or  interest  therein — a 
fact  which  is  admitted  by  the  demurrer — the  complaint  contains  no  state- 
ment of  a  cause  of  action  against  the  defendants  other  than  Lynch,  in 
the  absence  of  an  averment  that  they  are  assertiug  some  claim  by  reason 
of  having  joined  in  the  execution  of  the  trust  conveyance. 

The  plaintiff  omits  to  allege  such  assertion  of  claim,  but  avers  that 
the  defendants  are  in  possession  of  portions  of  the  same,  as  he  is  advised 
and  believes,  as  tenants  at  will  of  Lynch,  the  trustee. 

If  the  matter  pleaded,  as  last  stated,  be  sulEciently  averred,  it  does 
not,  of  itself,  make  the  defendants  in  possession  proper  or  necessary  par- 
ties. Their  tenancy  at  will  may  of  course  be  terminated  by  plaintiff, 
when  a  conveyance  is  obtained  from  the  trustee.  It  is  not  pretended 
that  they  claim  anything  except  as  tenants  at  will  of  the  trustee. 

Judgment  af^med. 


Habdwick  v.  Ttbbel. 

DepartTnent  One,    Filed  January  17,  1884* 

In  an  Action  agadtst  a  Sheriff  for  the  Conversion  of  Property  by  reason  of 
A  oale  under  an  execution  against  a  third  person,  where  issue  is  joined  as  to  the  ownership 
of  such  property  at  the  time  of  sale,  a  finding  that  the  plaintiff  had  sold  the  property  to 
the  execution  debtor,  and  from  the  date  of  such  purchase  until  the  taking  by  the  sheriff 
the  same  has  remained  in  the  debtor's  possession  *'  by  virtue  of  such  purchase,"  responds 
to  the  issue  of  ownership. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county,  en- 
tered in  favor  of  the  defendant,  and  from  an  order  denying  the  plaintiff 
a  new  trial.  This  was  an  action  against  a  sheriff  for  an  alleged  conver- 
sion of  certain  personal  property  of  the  plaintiff  in  the  possession  of  one 
Turner.  The  answer  and  evidence  of  the  defendant  tended  to  show  that 
prior  to  the  time  of  the  alleged  conversion,  the  plaintiff  had  transferred 
the  property  to  Turner  and  that  the  same  had  been  sold  under  an  exe- 
cution against  him.     The  further  facts  appear  in  the  opinion. 

York  &  Whilworth,  for  the  appellant. 

Fbx  &  Kellogg,  for  the  respondent. 

The  Court.  As  the  plaintiff  alleges  the  ownership  of  the  property  by 
plaintiff  prior  to  the  lease  or  transfer  to  Turner,  the  finding  that  the 
latter  purchased  the  property  from  plaintiff  in  the  month  of  May,  1879, 
for  twelve  hundred  dollars,  etc.,  and  that  from  the  date  of  said  purchase 
until  the  taking  of  the  same  by  attachment  the  property  remained  in 
Turner's  possession  "  by  virtue  of  such  purchase,"  responds  to  the  ma- 
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terial  iseue.     Tlie  evidence  sustains  tbe  finding.     The  actual  transaction, 
if  \ye  are  to  believe  some  of  the  witnesses,  was  a  sale  by  plaintiff  and 
purchase  by  Turner,  as  found  by  the  court. 
Judgment  and  order  affirmed. 


Hall  v.  Rice,  Adm'r,  et  als. 
Department  One.    Filed  January  17, 1884* 

The  Insertion  of  the  Name  "  Thomas  Heptum  "  in  a  Bond  fob  a  Deed  signed 
by  Tho^nas  Hepburn  ia  immaterial. 

Superior  Court  has  Jurisdiction  of  an  Action  for  the  Specific  Performance 
of  a  contract  for  the  sale  of  lands  against  the  heirs  and  personal  representatives  of  a 
deceased  vendor,  after  the  probate  court  has  disuiissed  a  petition  praying  that  the 
administrator  be  compelled  to  convey  such  land.  Such  dismissal  will  be  presumed  to 
have  been  made  on  the  ground  of  the  dubiety  of  the  petitioner's  right,  although  the 
jurisdiction  of  the  superior  court  does  not  depend  upon  the  coi^ectness  of  the  action  of 
the  probate  court  in  holding  such  right  doubtful. 

An  Amendment  to  a  Complaint  fob  the  Specific  Performance  of  a  Contract  for 
the  sale  of  laud,  alleging  the  adequacy  of  the  price  agreed  to  be  paid  therefcr,  may  be 
allowed  by  tlie  court  after  the  trial  and  during  the  argument. 

Consideration  Expressed  in  a  Contract  fob  the  Sale  of  Land  will  be  deemed 

adequate,  in  the  absence  of  evidence  to  the  contrary. 

* 

Appeal  from  a  judgment  of  tbe  superior  court  for  Yolo  county,  entered 
in  favor  of  the  plaintiff,  and  from  an  order  denying  tbe  defendants  a 
new  trial.  This  was  an  action  for  tbe  specific  performance  of  a  written 
contract  for  tbe  sale  of  certain  land  by  tbe  ancestor  of  tbe  defendants, 
one  Thomas  Hepburn,  to  the  plaintiff.  In  tbe  description  of  tlie  parties 
to  such  contract,  said  Hepburn  was  referred  to  as  ''Thomas  Heptum," 
but  tbe  contract  was  signed  by  him  in  his  true  name.  The  lower  court 
admitted  evidence  of  the  identity  of  "Thomas  Heptum"  with  the 
ancestor  of  the  defendants.  After  the  trial  and  during  the  argument 
the  court  permitted  plaintiff  to  amend  his  complaint  by  alleging  that  the 
sum  which  he  had  agreed  to  pay  for  the  land  was  a  fair,  just,  and  ade- 
quate consideration  for  the  same.  The  further  facts  appear  in  the 
opinion. 

W,  B.  Treadwell,  for.  the  appellants. 

J.  Lambert,  for  the  respondent. 

The  Court.  1.  We  think  the  insertion  of  tbe  name  "  Thomas  Hep- 
tum "  in  the  bond,  for  a  deed  signed  by  Thomas  Hepburn,  is  immaterial. 

2.  The  superior  court  had  jurisdiction  of  this  action — which  is,  in 
effect,  a  suit  in  equity  for  specific  performance  of  a  contract  for  the  sale 
and  purchase  of  lands:  Const.,  art.  6,  sec.  5. 

Whether  the  legislature  did  or  did  not  have  power  to  enact  sections 
1595  and  1607  of  the  code  of  civil  procedure,  the  plaintiff  herein  alleged, 
and  the  court  below  found,  that  the  plaintiff's  petition,  presented  as  pro- 
vided in  section  1598,  was  by  tbe  probate  court  '*  dismissed  without  preju- 
dice," and  this  action  was  brought  within  six  months  after  such  dismissal. 

The  probate  court  bad  jurisdiction,  if  the  provisions  of  the  code  are 
valid,  to  dismiss  tbe  plaintiff's  petition  **  without  prejudice,"  etc.  The 
fact  of  .such  dismissal  of  a  petition,  praying  that  the  administrator  be 
compelled  to  convey  the  same  land  described  in  the  complaint  herein, 
gave  the  superior  court  juribdiction — even  if  it  be  admitted  its  juiisdic- 
tiou  depended  upon  any  previous  action  of  the  probate  court.     It  must 
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be  presumed  the  dismissal  was  on  the  ground  of  the  dubiety  of  the  right. 
The  jurisdiction  of  the  superior  court  can  not  depend  upon  the  coi^rect- 
nens  of  the  action  of  the  probate  court  in  holding  that  the  right  of  the 
petitioner  was  doubtful;  if  so,  the  superior  court  can  never  assume  juris- 
diction of  such  an  action. 

It  is  not  for  the  superior  court  to  inquire  what  reason  the  probate 
court  gave  for  dismissing  the  petition.  Ought  the  superior  court  to 
have  held  that  the  "  facts  and  circumstances"  were  not  examined  by  the 
probate  court,  and  could  not  have  been,  because  the  order  of  dismissal 
followed  upon  an  order  sustaining  a  demurrer  to  the  petition,  and  there- 
fore, that  the  order  of  the  probate  court  is  void,  and  the  petition  is  still 
pending  in  that  court?  It  was  not  intended  that  the  superior  court 
should  go  behind  the  order  of  the  probate  court  dismissing  the  petition 
without  prejudice.  Otherwise  the  party  demanding  a  conveyance  is 
without  remedy,  since  he  can  not  appeal  from  the  order  of  the  probate 
court:  C.  C.  P.,  sec.  9G3. 

8.  There  was  evidence  to  sustain  the  finding  that  the  bond  was  deliv- 
ered during  the  life-time  of  Hepburn. 

4.  We  think  the  court  did  not  err  in  allowing  the  formal  amendment 
to  the  complaint.  The  bill  of  exceptions  recites  that  **  no  evidence'*  was 
given  whether  the  sum  mentioned  was  a  fair,  just,  and  adequate  consid- 
eration for  the  land.  But  this  must,  of  course,  mean  evidence  other  than 
the  contract  itself.  The  agreement  by  one,  not  claimed  to  be  otherwise 
than  mentally  competent  to  protect  his  own  interests,  is  evidence  from 
w^hich  the  court  would  be  justified  in  concluding  that  the  consideration 
was  fair  and  adequate — nothing  being  proved  to  create  suspicion  that  it 
was  insufficient. 

Judgment  and  order  affirmed. 


BoREL    V.    DONOHUB. 
Department  One,    Filed  January  17, 1884- 

Ax  Averment  and  Finding  that  at  the  Date  of  a  Mortgage  the  Mortgagor 
WAS  IN  Possession  of  a  certain  tract  of  land,  described  by  metes  and  bounds,  is  not 
8upiX)rted  by  evidence  of  a  mortgage  in  which  the  mortgaged  premises  are  described  aa 
"  all  of  the  mortgagor's  right,  title,  and  interest  in  and  to  nine  lots  of  ^and  iu  block 
number  113,  as  per  map  of  Clinton,  said  property  being  now  in  possession  of  "  the  mort- 
gagor. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  plaintiff,  for  the  foreclosure  of  a  mortgage.  The 
opinion  states  the  facts. 

Wright  &  Jonasson,  for  the  appellant. 

jy.  yl.  Leake,  for  the  respondent. 

The  Court.  The  description  inserted  in  the  deed  of  mortgage,  a  copy 
thereof  is  annexed  to  the  complaint,  is  as  follows:  *'A11  of  his  [the 
mortgagor's,  present  defendant's]  right,  title,  and  interest  in  and  to  nine 
lots  of  land  in  block  number  113,  as  per  map  of  Clinton,  said  property 
being  now  in  possession  of  said  party  of  the  first  part"  (mortgagor). 

The  complaint  alleges,  *'  that  the  premises  described  in  said  mortg.ige, 
and  which  were  iu  possession  of  said  Michael  Donohue  at  the  time  of 
the  execution  of  said  mortgage,  are  more  particularly  described  as  fol- 
lows: *Ail  those  certain  lots  or  parcels  of  land  situated  in  the  city  of 
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Oakland,  county  of  Alameda,  and  state  of  California,  bounded  and  de- 
scribed together  in  one  parcel  as  follows.' "  (Then  comes  a  descriptioa 
by  metes  and  bounds.) 

There  is  no  pretense  that  there  was  any  mistake  in  drafting  the  mort- 
gage, nor  is  there  any  prayer  for  a  reformation  of  tbe  instrument. 

It  is  plain  that  the  mortgage  contains  no  description  of  land  if  the 
words  "  as  per  map  of  Clinton "  be  eliminated  therefrom.  If  these 
words  relate  to  a  map  in  which  blocks  are  numbered,  but  which  contains 
DO  designation  of  lots,  the  mortgage  and  map  contain  no  description  of 
lands,  unless  the  description  was  assisted  by  evidence  that  when  the 
mortgage  was  executed  the  mortgagor  was  in  possession  of  certain  niue 
lots  within  the  block  113,  as  laid  down  on  the  map.  But  the  averment 
and  finding  is  only  that  at  that  date  defendant  and  mortgagor  was  in 
possession  of  a  certain  tract  of  land.  It  is  not  even  alleged  or  found 
that  tbe  general  tract  included  nine  lots,  or  any  lots  in  block  113. 

Unless,  therefore,  the  instrument  is  to  be  read  as  mortgaging  any  and 
all  lands  of  which  the  mortgagor  was  in  possession,  the  decree  of  fore- 
closure can  not  stand.     But  the  language  will  not  bear  such  construction. 

Judgment  and  order  reversed,  and  cause  remanded  to  the  court  below 
for  further  proceedings. 


Jones  et  al.  v.  Meyeb. 
Department  One,    Filed  January  17,  lS8Jh 

Finding  op  the  Coitkt  Which  Substantially  Responds  to  the  Issues  made  by 
the  pleadings  is  sufficient. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  the  plaintiffs.  This  was  an  action  brought  to  recover 
five  hundred  dollars  advanced  by  the  plaintiffs  to  the  defendant,  under 
a  contract,  bv  the  terras  of  which  the  Latter  was  to  sell  and  deliver  to 
the  former  two  thousand  sheep,  permitting  the  plaintiffs  to  reject  one 
hundred  of  them.  The  complaint  alleged  a  breach  of  contract  on  the 
part  of  the  defendant,  which  was  denied  in  the  answer.  The  further 
facts  appear  in  the  opinion. 

Smith,  Brotvn  &  Eulion,  for  the  appellant. 

Bickaell  &  While,  for  the  respondents. 

McKiNSTBT,  J.  Appellant  contends  the  finding  1,  that  defendant 
**  refused  to  allow  plaintiffs  to  reject  one  hundred  sheep  from  tbe  band 
of  sheep,  numbering  about  two  thousand,  thai'  he  offered  to  deliver  to 
plaintiffs,"  does  not  respond  to  the  issue,  which  was:  Did  defendant 
offer  to  deliver  two  thousand  sheep,  permitting  plaintiffs  to  reject  one 
hundred  of  them?  But  tbe  court  found  that  he  offered  to  deliver  a  band 
of  sheep,  and  refused  to  allow  plaintiffs  to  reject  one  hundred  of  those 
8o  offered.  And  there  was  evidence  to  sustain  tbe  finding.  The  witness 
Collom  testified:  "  The  defendant  had  a  band  of  sheep  there  that  he  al- 
leged to  be  two  thousand  in  number,  which  be  offered  to  deliver  to  us,  but 
refused  to  allow  us  to  reject  one  hundred  of  the  number,"  etc. 

Judgment  and  order  affirmed. 

McKee  and  Iloss,  JJ.,  concurred. 
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Anderson  v.  Hancock. 

DejHxrtmeiit  One,    Filed  Janvanj  19, 1884^ 

A  Tax  Debd  Which  Fails  to  Recitis  the  Recital  in  the  Certificate  op  Sale, 
with  reference  to  the  time  when  the  purchaser  would  be  entitled  to  a  deed,  is  void. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county.     The  opinion  states  the  facts. 

'SaUerwhite  db  Curtis,  lot  the  appellant. 

EoweU  df  Willis,  for  the  respondent. 

The  CouBT.  It  is  contended  by  respondent  that  the  decision  of  this 
court,  on  the  former  appeal,  61  Cal.  88,  that  there  is  a  sufficient  de- 
scription of  land  in  the  tax  deed  on  which  plaintiff  and  respondent  relies, 
is  a  conclusive  determination  of  the  validity  of  the  deed  (so  far  as  this 
action  is  concerned),  and  is  the  "law  of  the  case,"  that  as  a  consequence 
defendant  could  not  avail  himself  of  any  objection  to  the  deed  at  the 
second  trial  which  he  had  failed  to  take  at  the  first  trial. 

It  does  not  appear,  either  from  the  report  of  the  decision  on  the  former 
appeal  or  from  the  transcript  now  before  us,  that  the  objections  to  the 
deed  tak&n  at  the  second  were  in  fact  taken  at  the  first  trial.  The  only 
question  upon  which  the  former  decision  is  the  "  law  of  the  case,"  is  the 
question  made  at  the  first  trial,  to  wit,  that  the  tax  deed  contained  no 
Bufiicient  description  of  any  lands. 

The  tax  deed  does  not  recite  the  recital  in  the  certificate  of  sale  with 
reference  to  the  time  when  the  purchaser  would  be  entitled  to  a  deed. 
The  deed  is  therefore  void:  Grimm  y.  O'Connell,  54  Cal.  522;  Hubbell 
▼.  Campbell,  56  Id.  527. 

Judgment  and  order  reversed. 


-1 


SpBINOER  ET  AL.  V,  SOHUTZ  ET  AL* 
Department  One,    January  19,  1884* 

Pabties  AGAINST  Whom  an  Award  is  Made,  under  Several  Separate  and  Distinct 
tubmissions  to  arbitration,  are  not  estopped  for  disputing  the  validity  of  such  award  as 
to  costs,  which  were  jointly  awarded  against  them,  either  by  consenting  to  a  common 
trial  or  by  paying  the  separate  sums  awarded  as  damages. 

Appeal  from  a  judgment  of  the  superior  court  for  Colusa  county, 
entered  in  favor  of  the  defendants.     The  opinion  state  the  facts. 

Hart  &  Hart,  for  the  appellants. 

Stabler  and  Bayne,  for  the  respondents. 

The  Court.  Four  distinct  and  separate  submissions  to  arbitration  were 
executed  by  the  defendants  on  the  one  part  and  by  each  of  the  plaintiffs 
on  the  other.  The  arbitrators  awarded  to  the  plaintiffs,  jointly,  costs  in 
the  amount  of  seven  hundred  and  forty-four  dollars.  It  is  clear  that  it 
was  the  duty  of  the  arbitrators  to  render  a  separate  award,  on  the  submis- 
sions respectively,  as  between  defendants  and  each  of  the  plaintiffs. 

The  only  questions  are :  1.  Is  the  award  as  to  costs  binding,  because 
defendants  assented  to  it  by  consenting  to  one  trial,  in  which  the  rights 
of  all  the  present  parties  were  investigated  ?  2.  Did  they  become  liable 
for  the  costs,  by  paying  to  the  plaintiffs  separately  the  amount  of  damages 
awarded  to  each  ? 
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We  do  not  tbink  the  defendants  are  estopped  from  assertin^sf*  the  in- 
Taliditj  of  the  award  as  to  costs  (on  the  ground  that  no  atithorifj  for 
such  an  award  was  conferred  bj  any  or  all  of  the  several  submissions), 
either  by  consenting  to  a  common  trial  or  by  paying  the  separate  sums 
awarded  as  damages. 

Judgment  affirmed. 


Phillips  v,  Suthehland. 

Department  One.     Filed  Janttaiy  19,  1884" 

Judgment  for  the  Plaintiff  in  an  Action  for  the  Recovery  of  Specific  Pfjlsonal 
pROPEiiTY  should  be  primarily  for  the  very  property,  or  its  value  at  the  date  of  the 
trial,  and  an  amendment  to  the  complaint  snowing  such  value,  and  increasing  that 
already  alleged,  is  permissible. 

Appeal  from  a  judgment  of  the  superior  court  for  Tulare  county,  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant 
a  new  trial.  The  "amendments"  spoken  of  in  last  paragraph  of  tbe 
opinion  consisted  in  the  insertion  of  a  higher  value  of  the  property,  and 
a  like  insertion  in  the  prayer  for  damages.  The  further  facts  a[)pear 
in  the  opinion. 

Afwell  &  Bradley  and  Wiggington,  for  the  appellant. 

J.  J,  Jacobs,  for  the  respondent. 

McKiNSTBY,  J.  The  action  is  to  recover  the  possession  of  specific  per- 
sonal i)roperty.  The  property  not  having  been  delivered  to  plaintiff,  the 
court  properly  found  its  value,  and  the  judgment  was  in  the  alternative 
for  the  proper!}',  or  its  value,  if  the  property  could  not  be  delivered:  C. 
C.  P.,  sec.  667.  If  plaintiff  recover  in  such  an  action,  he  is  entitled 
primarily  to  the  very  property,  and  the  value  which  he  is  to  receive,  in- 
stead of  the  property,  is  the  value  as  of  the  day  of  trial.  The  money 
value  is  a  substitute  for  the  property,  and  the  amount  can  be  approxi- 
mately fixed  by  ascertaining  it  as  of  the  date  (when  tbe  value  can  be 
judicially  determined)  nearest  to  the  time  v^hen  the  property  v^ould 
be  delivered. 

It  follows  that  the  error  of  the  court  in  allowing  an  unverified  amend- 
ment to  a  verified  complaint,  and  in  allowing  the  amendment  to  be  made 
by  defacing  the  record — erasing  words  from  and  interlining  others  in 
the  original  complaint — did  not  injure  defendant. 

Judgment  and  order  affirmed. 

McEee  and  Boss,  JJ.,  concurred. 


Dreyfuss  v.  Tompkins. 

Department  One,    FUed  January  19,  1884> 

Refusal  of  the  Court  to  GrvE  an  Instruction  Containing  Hypothetical  Recitam 
of  fact,  having  no  bearing  on  the  matters  at  issue,  is  not  error. 

Appeal  from  a  judgment  of  the  superior  court  for  Nevada  county,  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant 
a  new  trial.  This  was  an  action  against  the  defendant  as  sheriff,  for 
the  recovery  of  tbe  possession  of  cei*tain  personal  property,  taken  and 


Sup.  Ct  Cal.]  DRETFUSS  V.  TOMPKINS,  351 

Bold  by  him  uncler  an  execution  against  one  Phillips.  The  plaintifi 
claimed  title  to  the  property  by  virtue  of  a  sale  from  Phillips.  The  de- 
fendant claimed  that  such  sale  was  void,  because  unaccompanied  by  an 
actual  delivery  and  change  of  possession.  The  further  facts  appear  in 
the  opinion. 

Cross  df  SimondSy  for  the  appellant. 

J,  M.  Walling,  for  the  respondent. 

McKiNSTRY,  J.  There  was  evidence  to  sustain  the  finding  of  the  jury 
that  there  was  an  actual  delivery  and  continued  change  of  possession , 
from  Phillips  to  plaintiff,  of  the  personal  property — the  subject  of  this 
action. 

The  court  did  not  err  in  refusing  the  instruction  asked  by  defendant. 
The  instruction  purports  to  recite  hypothetically  the  material  facts  which 
tended  to  prove  that  there  was  no  actual  delivery  and  continued  change  of 
possession  of  the  property  attached,  and  which  were  to  be  considered  by  the 
]ury  in  determining  the  question  of  actual  delivery  and  continued  change 
of  possession.  It  recites,  among  other  things,  ''and  (defendant  sheriff) 
did  garnish  said  Dreyfuss,  by  delivering  to  said  Dreyfuss  a  true  copy  of 
said  writ  of  attachment,  together  with  a  notification  indorsed  thereon, 
notifying  him  that  all  moneys,  goods,  effects,  and  credits,  debts  due  or 
owing,  or  any  other  personal  property  in  his  possession  or  under  his  con- 
trol, belonging  to  said  Phillips,  were  attached,"  etc,  and  also  that  de- 
fendant, "under  and  by  virtue  of  said  writ  of  execution,  levied  upon, 
seized,  and  took  into  his  possession  said  goods,  wares,  and  merchandise, 
by  delivering  to  said  Drexjfass  a  true  copy  of  said  writ  of  execution." 

The  notification  to  Dreyfuss,  served  with  a  copy  of  the  attachment,  so 
far  as  such  service  would  prove  anything,  would  tend  to  prove  that  de- 
fendant believed  that  Dreyfuss  had  the  property  in  his  possession  or 
under  his  control.  It  is  certain  that  the  service  of  the  notice,  or  of  the 
writs  of  attachment  and  execution,  would  not  in  any  degree  aid  the  jury 
in  ascertaining  whether  there  had  been  an  actual  delivery  and  continued 
change  of  possession.  An  instruction  containing  the  recitals  referred  to 
was  therefore  properly  refused. 

Judgment  and  order  affirmed. 

McKee  and  Boss,  JJ.,  concurred. 
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SUPREME  COURT  OF  COLORADO 

Owen  v.  Going  et  al. 
riled  December  ^  1S83, 

No  Appeal  Lies  to  the  Supreme  Court  from  an  Order  of  the  District  Court  set- 
ting aside  a  previous  order  vacating  a  judgment.  The  efifect  of  such  order  is  not  to 
revive  or  reinstate  the  judgment. 

Appeal  from  an  order  of  the  district  court  for  Pueblo  county.  The 
opinion  states  the  facts. 

Palion  &  Ormy,  for  the  appellants. 

No  appearance  for  the  appellees. 

The  Court.  The  appeal  in  this  case  must  be  dismissed;  it  is  an 
attempt  to  have  reviewed  here  an  order  of  the  district  court  setting  aside 
a  previous  order  vacating  a  judgment.  It  has  frequently  been  held  that 
no  appeal  lies  to  this  court,  except  from  a  final  judgment  or  decree: 
Higgins  v.  Brown  et  al.,  5  Col.  345;  Laws,  1879,  p.  226,  sec.  26. 

In  view  of  the  theory  upon  which  the  court  below  seems  to  have  acted 
in  granting  this  appeal,  we  venture  a  suggestion  as  to  the  status  of  the 
parties  when  the  cause  is  remanded.  *  The  judgment  in  question  and  the 
order  vacating  it  were  both  entered  at  the  same  term.  Courts  have  en- 
tire control  over  their  judgments  during  the  term  at  which  the  same 
nre  rendered;  they  possess  a  discretionary  power  to  vacate  and  set 
them  aside  at  such  term,  and  their  action  in  so  doing  is  not  subject  to 
review  in  an  appellate  court:  Freeman  on  Judg.,  sec.  90,  and  cases  cited. 
We  are  of  opinion  that,  however  erroneous  the  action  of  the  district  court 
may  have  been  in  setting  aside  the  judgment,  the  order  effectively  accom* 
plished  its  purpose  and  vacated  the  same.  When  the  court  subsequently 
set  aside  this  order,  its  action  in  so  doing  did  not  have  the  effect  to  re- 
vive or  reinstate  the  judgment. 

The  appeal  will  be  dismissed  and  the  cause  remanded,  with  leave  to 
either  party  to  move  in  the  district  court  for  final  judgment. 

Appeal  dismissed. 


TbIPPE  XT  ALS.    V,    OVEBAGKEB  ET  ALS« 
Filed  December  4,  1883, 

Legislature  has  Power  to  Provide  that  the  Owner  of  an  Existing  Water 
Ditch  upon  or  across  his  own  land,  or  the  land  of  another,  shall  not  prohibit  a  third 
person  from  using  and  enlarging  the  same;  but  it  can  not  limit  or  direct  the  compensa- 
tion to  be  paid  for  the  property  so  taken,  or  the  damages  occasioned  by  enlarging  the 
ditch,  or  otherwise. 

Proprietor  of  an  Irrigating  Ditch,  whether  upon  his  Own  Land  or  that  of 
another,  has  a  property  ownership  both  in  the  ditch  and  the  right  of  way  therefor,  and 
a  third  person  can  not  use  or  enlarge  the  same  without  the  owner^s  consent,  except 
upon  jmyment  of  just  compensation  as  provided  by  the  constitution. 

Provisions  of  an  Act,  or  Sections  op  an  Act,  Which  are  Constitutional,  and 
not  connected  with  or  dependent  upon  other  provisions  which  are  unconstitutional,  will 
be  enforced  by  the  courts.  Such  rule  applied  to  the  act  granting  to  one  person  the  light 
to  use  and  enlarge  the  ditches  of  another:  Sess.  Laws,  1881,  p.  1C4. 

Appeal  from  a  judgment  of  the  district  court  for  La  Plata  county. 
The  opinion  states  the  facts. 


Sup.  Ct.  CoL]  .  TRIPPE  V.  OVERACKER.  S53 

Hudson  (t  Slaymaher,  for  the  appellants, 
Eugene  Engly,  for  the  appellees. 

Helm,  J.  In  1881  the  legislature  of  Colorado  enacted,  ''  that  no  tract 
or  parcel  of  improved  or  occupied  land  in  this  state  shall,  without  the 
written  consent  of  the  owner  thereof,  be  subjected  to  the  burden  of  Mp 
or  more  irrigating  ditches,  constructed  for  the  purpose  of  conveyiDg 
water  through  said  property  to  lands  adjoining  or  beyond  the  same,  when 
the  same  object  can  feasibly  and  practicably  be  attained  by  uniting  and 
conveying  all  the  wat^r  necessary  to  be  conveyed  through  such  property 
in  one  ditch:"  Sess.  Ijaws,  1881,  p.  164.  Also:  "No  person  or  persons, 
having  constructed  a  private  ditch  for  the  purposes  and  in  the  manner 
hereinbefore  provided,  shall  prohibit  or  prevent  any  other  person  or 
persons  from  enlarging  or  using  any  ditch  by  him  or  them  constructed, 
in  common  with  him  or  them,  upon  payment  to  him  or  them  of  a  reason* 
able  proportion  of  the  cost  of  construction  of  said  ditch :"  Id. 

Plaintiffs  in  the  court  below  attempted  to  bring  this  suit  under  the  lat« 
ter  section.  The  object  was  to  coerce  consent  of  defendants  by  decree 
of  the  court,  to  their  use  and  enlargement  of  a  ditch  theretofore  con- 
structed by  defendants  for  their  own  private  benefit.  Plaintiffs  were 
entitled  to  the  right  of  way  over  defendants'  lands  for  a  ditch,  upon  pay- 
ment of  just  compensation  therefor,  by  virtue  of  both  constitutional  and 
statutory  enactments:  Const.,  sec.  7,  art.  16;  Gen.  Laws,  sees.  1068, 
1373,  1374.  But  the  lands  of  defendants  were  cultivated,  and  plaintifEs 
were  prohibited  by  section  1  of  the  act  of  1881,  above  mentioned,  from 
taking  a  second  ditch  across  the  same  to  irrigate  their  premises  beyond, 
if  they  could  feasibly  convey  the  necessary  water  through  that  of  de- 
fendants. 

We  think  it  was  competent  for  the  legislature  to  adopt  said  section  1, 
aforesaid.  It  does  not  conflict  with  the  constitutional  provisions  grant- 
ing a  right  of  way  for  the  construction  of  ditches;  but  wbile  recognizing, 
the  privilege,  it  simply  undertakes  to  regulate  the  exercise  thereof  so  as 
to  inflict  the  least  possible  inconvenience  and  injury  upon  the  owner  of 
the  servient  estate.  Section  1493  is  in  most  respects  a  complement  of 
1491.  In  providing  that  the  owner  of  an  existing  ditch  upon  or  across 
his  own  land  or  the  land  of  another  shall  not  prohibit  or  prevent  a  third 

Serson  from  using  and  enlarging  the  same,  the  legislative  intention  evi- 
ently  was  to  render  more  effective  the  equitable  design  expressed  by 
the  former  section.  But  in  so  far  as  the  latter  undertakes  to  limit  or 
direct  the  compensation  to  be  paid  for  the  property,  it  is  clearly  uncon-^ 
stitutional  and  void.  For  there  are  other  elements  of  "taking  or  dam- 
age" which  can  not  be  ignored  in  determining  the  "just  compensation"' 
required  by  our  constitution.  It  will  almost  always  happen  that  the^ 
proprietor  of  the  ditch  will  also  be  the  owner  of  a  part,  at  least,  of  the« 
laud  upon  which  the  same  is  constructed;  and  the  legislature  can  not 
say  that  he  may  not  be  paid  something  for  the  right  of  way  and  for  the^ 
damages  to  his  land  occasioned  by  enlarging  the  ditch,  as  well  as  for- 
other  injuries  which  a  jury  or  board  of  commissioners  might  discover. 

Propertv  is  defined  as  being  "  the  right  to  possess,  use,  enjoy,  andi 
dispose  of  a  thing."  The  thing .  mentioned  does  not  always  have  a^ 
tangible  or  physical  existence;  it  may  be  an  easement,  or  anything  else 
that  can  become  the  subject  of  private  ownership.  The  proprietor  of 
an  irrigating  ditch,  whether  upon  his  own  premises  or  those  of  acothery, 
No.  4— 3 
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has  a  property  ownership,  both  in  the  ditch  and  the  rignt  of  way  there- , 
for,  and  using  or  enlarging  such  ditch  without  the  owner's  consent  is 
as  much  a  taking  or  damaging  of  private  property,  within  the  meaning 
of  the  constitution,  as  would  be  appropriating  the  right  of  way  therefor 
in  the  first  instance.  But  such  taking  or  damaging  can  not  be  tolerated, 
except  upon  payment  in  a  constitutional  manner  of  just  compensation: 
See  Mills  on  Eminent  Domain,  sec.  31,  and  cases  cited.  Where,  how- 
ever, part  only  of  a  statute  is  unconstitutional,  it  does  not  necessarily 
follow  that  the  whole  statute  must  fall;  and  the  same  is  equally  true  as 
to  different  portions  of  the  same  section,  where  the  act  is  divided  into 
sections:  See  Commonwealth  v.  Hitchings,  6  Gray,  485.  Whether  the 
valid  portions  shall  be  enforced  depends  upon  the  design  of  the  entire 
law,  and  their  connection  with  the  void  provisions.  "It  would  be  in- 
consistent with  all  just  principles  of  constitutional  law  to  adjudge  these 
enactments  void  because  they  are  associated  in  the  same  act  but  not 
connected  with  or  dependent  upon  others  which  are  unconstitutional:" 
Gooley  on  Const.  Lim.  176,  3d  ed.,  and  cases  cited. 

We  have  already  discussed  the  legislative  purpose  in  adopting  the  stat- 
ute under  consideration,  and  have  expressed  oar  satisfaction  with  the 
wisdom  thereof,  and  also  with  the  validity  of  the  lajiv,  except  in  the 
particular  above  mentioned.  A  careful  examination  of  the  entire  act 
convinces  us  that  if  the  objectionable  phrases  were  stricken  out  a  good 
law  would  remain,  and  the  purpose  of  the  legislature  would  still  be 
accomplished.  We  feel  warranted  in  entertaining  the  belief,  that  it  was 
not  the  legislative  design  to  have  the  enforcement  of  the  whole  act  con- 
tingent upon  the  validity  of  the  provision  therein  on  the  subject  of 
compensation. 

This  act  must  be  considered  in  connection  with  other  statutes,  as  well 
as  the  constitutional  provisions  upon  the  same  subject.  And  where  so 
construed,  omitting  the  objectionable  part,  no  trouble  will  be  experienced 
in  giving  it  full  force  and  effect.  The  right  to  enlarge  and  use  the  ditch 
of  another,  already  constructed,  will  be  enforced  in  the  same  manner  and 
under  the  same  law  as  the  right  to  take  or  damage  any  other  kind  of 
private  property. 

By  the  terms  of  the  constitution,  article  2,  section  15,  the  compensation 
for  taking  or  damaging  private  property  against  the  owner's  consent 
must  be  ascertained  by  a  jury  or  board  of  commissioners;  this  require- 
ment is  imperative,  and  the  legislature  is  powerless  to  dispense  with  it. 
Our  act  on  the  subject  of  eminent  domain,  Gen.  Laws,  sec.  1058  el  seq., 
prescribes  a  complete  system  of  procedure  for  the  taking  or  damaging  of 
private  property,  and  determining  the  compensation  therefor  when  the 
same  is  authorized  by  law.  It  complies  with  the  constitution  in  provid- 
ing for  a  board  of  commissioners  or  jury;  but  is  a  special  proceeding,  and 
differs  in  many  respects  from  our  ordinary  civil  action. 

This  suit  was  brought  in  the  court  below  as  a  civil  action  under  the 
code,  which  was  improper,  as  was  likewise  the  trial  thereof  without  the 
aid  of  a  jury  or  board  of  commissioners.  Defendants'  demurrer  to 
the  complaint  should  have  been  sustained:  The  judgment  must  be 
reversed  and  the  cause  remanded,  with  directions  to  the  district  court  to 
enter  a  judgment  dismissing  the  same. 

Beversed  and  remanded. 
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"WlLLABD  V.  MaTHSSUS. 
JFUed  December  4, 1883. 

Is    THE   AbSEKGE   of  A    SHOWING   THAT  THE   PeOFLE   OF  A  CeBTAIN   CoITNTY   HAVE 

^i>OFTEi>  the  so-called  "fence  law,"  the  court  will  presume  that  the  same  has  never  taken 
effect  therein. 

Owner's  Liabilitt  for  Damage  from  Trespassing  Sheep. — When  a  flock  of  sheep 
is  in  the  charge  of  herders  upon  a  range,  ordinary  care  should  be  exercised  in  preventing 
a  trespass  thereby  upon  the  crop  of  another.  When  the  crop  is  of  such  a  nature  as  to 
be  readily  recognizea,  or  is  surrounded  by  a  fence  of  any  kind,  so  that  the  herder  may 
know  when  he  reaches  its  vicinity,  he  should  use  ordinary  care  to  prevent  the  sheep  from 
going  upon  the  same  and  doing  injury  thereto.  If  such  ordinary  care  be  not  exercised 
and  a  trespass  and  injury  result,  the  owner  of  the  sheep  is  liable  for  such  damage. 

Distinction  between  the  Liability  of  an  Owner  for  Damages  Resulting  from 
Trespassing  Cattle  and  those  resulting  from  trespassing  sheep,  stated,  and  shown  to 
depend  upon  the  difference  in  the  customary  manner  of  herding  such  animals. 

Appeal  from  a  judgment  of  the  county  couit  of  Elbert  county.  The 
opinion  states  the  facts. 

Wells,  Smith  <h  Macon,  for  the  appellant. 

a.  A.  Long,  for  the  appellee. 

Helm,  J.  Appellee  was  the  owner  of  a  quarter-section  of  patented 
land;  forty  acres  of  this  land  were  inclosed  by  a  pole-and-slab  fence, 
which,  according  to  the  evidence,  was  probably  sufficient  to  protect  ap- 
pellee's crops  from  cattle  and  horses  running  at  large;  but  it  was  no 
protection  against  sheep,  as  they  could  pass  through  it  almost  anywhere 
without  injury  either  to  themselves  or  to  the  fence.  Appellant's  flocks, 
while  in  charge  of  herders,  strayed  upon  appellee's  lands,  through  her 
said  fence,  and  damaged  her  hay  crop.  She  brought  suit;  the  cause  was 
tried  on  appeal  by  the  county  court,  without  the  intervention  of  a  jury, 
and  judgment  rendered  in  her  favor  for  the  sum  of  fifty  dollars  dam- 
ages; from  that  judgment  this  appeal  is  taken. 

Several  years  before  these  alleged  trespasses  occurred,  our  legislature 
adopted  what  is  known  as  the  fence  law;  in  this  act  they  specify  what 
shall  be  a  lawful  fence,  and  provide  that  any  person  suffering  injury  to 
his  crops  by  the  trespass  of  animals  may  recover  damages  for  such  in- 
jury, provided  the  crop  be  surrounded  bv  such  a  fence  as  is  therein  de- 
scribed. But  the  statute  was  not  to  taxe  effect  or  be  in  force  in  any 
county  until  the  people  of  such  county  adopted  the  same  by  a  popular 
vote. 

Nothing  appears  in  the  record  of  this  case  showing  the  adoption  of 
the  fence  law  by  the  people  of  Elbert  county.  We  must  therefore  pre- 
sume that  it  has  never  taken  effect  therein,  and  determine  the  rights  of 
the  parties  to  this  action  by  the  general  law  prevailing  in  Colorado  in 
the  absence  of  statute:  Morris  v.  Fraker,  5  Col  425. 

Under  the  old  common  law,  "  every  one  was  bound  to  keep  his  beasts 
within  his  own  close,  and  if  they  went  upon  the  grounds  of  another,  the 
owner  was  liable  in  damages,  unless  he  could  show  that  the  lands  tres- 
passed upon  should  have  been  fenced,  either  by  prescription,  agreement, 
or  assignment." 

In  the  case  of  Morris  v.  Fraker,  supra,  this  court  declared  that  the 
above  common-law  rule,  in  so  far  as  it  refers  to  cattle  running  at  large 
upon  the  range,  is  inapplicable  to  Colorado,  and  therefore  does  not  pre- 
vail.   That  on  the  contraiy ,  "  the  general  law  of  the  state  permits  the  own-^ 
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era  of  cattle  to  allow  them  to  range  at  will,  and  that  in  the  absence  of 
local  acts,  the  owners  of  crops  can  only  recover  for  damages  done  thereto 
by  the  trespasses  of  cattle  when  the  same  are,  at  the  time  of  the  trespass, 
inclosed  by  good  and  sufficient  fences:"  5  Col.  433. 

The  owner  of  cattle  in  this  state  relies  almost  entirely  upon  his  recorded 
brand,  and  upon  the  annual  round-up  for  identification  thereof  and  pro- 
tection from  loss;  except  in  a  few  isolated  instances,  such  slock  is  never, 
either  in  summer  or  winter,  confined  to  an  inclosed  area,  or  kept  close- 
herded  upon  the  range.  And  the  conclusion  arrived  at  in  the  opinion 
above  mentioned  is  based  largely  upon  the  general  custom  that  has 
always  prevailed  among  stock-med  in  this  country  of  allowing  their  cat- 
tle to  roam  at  vriU  upon  the  public  domain.  But  persons  who  make 
sheep-raising  and  wool-growing  their  business  always  pasture  in  inclos- 
ures  or  close-herd  upon  the  range.  The  difference  in  intelligence  and 
instinct,  in  disposition  and  physical  characteristics,  between  sheep  and 
cattle,  renders  it  absolutely  necessary  to  handle  them  differently.  A 
flock  of  sheep  turned  loose  to  rove  at  will  upon  the  range  would  soon 
be  entirely  lost  to  the  owner.  True,  there  is  no  law  except  that  of  self- 
interest  to  prevent  the  owners  allowing  them  to  run  at  large.  But  the 
custom  of  close-herding  sheep  is  as  fully  established  and  as  universally 
recognized  as  is  that  of  allowing  cattle  to  range  at  will.  The  reason  of 
the  law  is  said  to  be  its  life;  and  since  the  principal  reason  for  the  rule 
stated  in  Morris  v.  Fraker  does  not  exist  in  this  case,  we  are  not  pre- 
pared to  recognize  and  apply  that  rule. herein. 

That  which  has  become  by  long  practice  and  recognition  an  established 
custom  is  law,  and  is  accepted  as  such,  until  abrogated  by  statute  or 
fallen  into  disuse.  People  make  contracts  and  transact  business  with 
reference  thereto;  and  rights  acquired  thereunder  are  protected  by  the 
courts.  The  farmer  in  Colorado,  aware  of  the  established  custom  of 
letting  cattle  run  at  will,  in  the  absence  of  statute,  builds  a  fence  suffi- 
cient to  protect  his  crop  against  trespass  therefrom;  but  being  advised 
also  of  the  equally  well-established  custom  of  inclosing  or  close-herding 
sheep,  he  does  not  so  construct  his  fence  as  to  keep  them  out  of  his  field. 
It  would  be  manifestly  unjust  to  apply  the  same  rule  for  injuries  to  his 
«rop  by  the  latter  that  would  be  applicable  for  like  injuries,  under  simi- 
lar circumertances,  by  the  former. 

It  appears  that  at  the  time  of  the  trespass,  complained  of  in  this  case, 
appellant's  flocks  were  in  charge  of  herders,  and  we  are  not  called  upon 
to  determine  the  rights  of  the  parties  had  the  sheep  been  actually  run- 
ning at  will,  notwithstanding  the  custom  aforesaid.  It  is  sufficient,  there- 
fore, for  the  purposes  of  this  case  to  say  that  when  a  flock  of  sheep  is  in 
the  charge  of  herders  upon  the  range,  ordinary  care  should  be  exercised 
in  preventing  a  trespass  thereby  upon  the  crop  of  another.  That  in  such 
case,  when  the  crop  is  of  such  a  nature  as  to  be  readily  recognized,  or 
is  surrounded  by  a  fence  of  any  kind,  so  that  the  herder  may  know  when 
he  reaches  its  vicinity,  he  shall  use  reasonable  or  ordinary  care  to  prevent 
the  sheep  from  going  upon  the  same  and  doing  injury  thereto,  and  that 
if  such  ordinary  care  be  not  exercised,  and  a  trespass  and  injury  result, 
the  owner  of  the  sheep  shall  be  liable  in  damai^es  therefor. 

In  view  of  our  conclusions  above  stated,  we  must  affirm  the  judgment 
of  the  county  court;  for  the  amount  of  damages  found  is  not  more  than 
a  reasomible  compensation  for  the  injuries  to  appellee's  inclosed  landa  by 
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appellant's  flocks.    The  use  of  ordinary  care  by  appellant  and  liis  agents 
is  a  question  of  fact;  the  court  below  determined  this  question  in  favor 
of  appellee,  and  we  do  not  feel  warranted  in  disturbiug  the  finding. 
The  judgment  will  be  affirmed. 


DoBB  V.  Hammond. 
Med  December  4,  1883, 

Pbiom  Appropriator  op  Water  Who  for  Many  Years  Makes  No  Use  thereof, 
but  allows  another  to  construct  a  ditch  and  divert  such  water  without  notifying  the 
latter  of  his  prior  appnopriation,  will  be  presumed  to  have  abandoned  the  same. 

Appeal  from  a  judgment  of  the  district  court  of  El  Paso  county.  The 
opinion  states  the  facts. 

J,  M.  Dorr,  in  propria  persona,  for  the  appellant. 

John  B,  Cochran,  for  the  appellee. 

Beck,  C.  J.  This  was  an  adjudication  before  a  referee  under  the  act 
of  1881,  Brom well's  Oomp.  580-690,  of  the  priority  of  right  as  between 
the  owner  of  the  Hammond  slough  ditch  and  the  Bobbins  ditch,  to 
take  water  Chrough  their  respective  ditches  from  a  certain  slough  on  the 
Borth  side  of  Cheyenne  creek.  The  appellant,  J.  M.  Dorr,  is  the  owner 
of  the  Bobbins  ditch,  and  the  appellee,  J.  H.  Hammond,  is  the  owuer 
of  the  Hammond  slough  ditch. 

Twelve  witnesses  were  examined  by  the  referee  and  their  testimony 
reduced  to  depositions,  and  copied  into  the  bill  of  exceptions.  The 
referee  found  that  the  Hammond  ditch  was  first  in  ojrder  of  priority,  and 
that  the  Bobbins  ditch  was  second  in  priority,  and  numbered  them  accord- 
ingly. Dorr  filed  exceptions  to  the  report  and  findings  of  the  referee, 
which  were  heard  and  overruled  by  the  district  court,  and  the  findings 
and  decrees  of  referee  approved.  The  proceedings  below  appear  to  have 
been  conducted  in  strict  conformity  with  the  statute,  and  if  any  errors 
have  been  committed  by  the  referee,  they  grow  out  of  his  judgment 
upon  the  weight  of  the  testimony.  That  he  erred  in  this  respect,  we  are 
fully  satisfied  from  a  careful  examination  of  the  whole  testimony. 

The  land  owned  by  Dorr  is  the  south-west  quarter  of  section  19.  Ham- 
mond owns  the  eighty-acre  tract  adjoining,  on  the  south  side.  Tho 
slough  from  which  the  water  for  both  ditches  is  taken  appears  to  extend 
from  the  west  to  or  upon  the  eighty-acre  tract.  Both  ditches  appear  to 
be  taken  out  upon  the  Smith  ranch,  lying  to  the  west,  the  Bobbins  ditch 
on  the  north  side  of  the  slough,  and  the  Hammond  ditch  on  the  south 
side  of  the  slough. 

The  testimony  may  be  fairly  said  to  establish  the  fact  that  the  Bob- 
bins ditch  was  made  in  1868,  and  that  it  has  been  used  ever  since  during 
the  irrigating  seasons  to  carry  water  from  the  slough  to  and  upon  the 
south-west  quarter  of  section  19,  and  that  the  right  to  take  water  from 
the  slough  through  this  ditch  has  been  continuously  claimed  by  the  own- 
ers and  occupants  of  this  quarter-section  ever  since  its  construction.  So 
it  is  unnecessary  to  review  the  evidence  upon  this  point. 

The  testimony  also  proves  that  a  small  ditch  was  taken  out  upon  the 
south  side  of  the  slough,  upon  the  eighty-acre  tract,  by  Foster,  one 
of  the  prior  owners  thereof,  in  1866,  and  that  it  was  used  one  season. 
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The  land  then  passed  into  other  bands,  and  the  testimony  fails  to  show 
that  the  subsequent  proprietors  used,  claimed,  or  even  knew  of  such  a 
ditch  until  the  claim  preferred  by  the  present  occupant,  Hammond. 

The  previous  owners  appear  to  have  been  Foster,  Watson,  Flannignn, 
and  Hall,  in  the  order  of  time  as  named.  Foster's  testimony  is  to  the 
effect  that  he  made  the  ditch  in  the  spring  of  1866,  used  it  during  one 
irrigating  season,  then  sold  the  land,  and  did  not  see  the  ditch  for  four 
or  five  years  afterward.  He  owned  an  interest  in  the  Wolf  ditch,  which 
is  taken  out  of  Cheyenne  creek,  aod  which  ditch  covers  the  same  land. 

His  wife,  Elizabeth  Foster,  says  she  was  present  when  her  husband 
made  the  ditch;  that  it  was  in  the  spring  of  1866;  that  it  was  made  by 
plowing  one  furrow  and  cleaning  it  out  with  a  shovel. 

Flannigan  says  he  purchased  the  land  from  Watson  in  November, 
1867,  and  sold  it  to  Hall  in  November,  1870.  Afterward  he  acted  as 
agent  for  Hall  in  respect  to  the  land.  During  all  this  time  it  was 
watered  from  Cheyenne  creek,  and  he  did  not  know  of  the  existence  of 
the  ditch  now  called  the  Hammond  slough  ditch,  or  of  any  ditch  taken 
out  of  the  south  side  of  the  slough. 

If  there  had  been  such  a  ditch  he  says  he  would  have  known  it.  He 
knows  the  Hammond  ditch,  but  thinks  it  was  made  after  he  sold  the  land. 
He  owned  the  eighty  when  the  Bobbins  ditch  was  taken  out — inter- 
X^osed  no  objections  and  claimed  no  priority. 

The  testimony  of  Thomas  H.  Bobbins  is  that  he  purchased  the  quarter- 
section  in  the  early  part  of  1867;  lived  upon  it  for  six  years;  that  he  took 
out  the  Bobbins  ditch  in  March  or  April,  1868,  and  used  it  continuously 
until  the  spring  of  1873,  nei^er  Flannigan  nor  Hall  interfering  with  his 
use  of  the  water  or  claiming  priority  in  respect  to  its  use.  He  was 
familiar  with  the  eighty-acre  tract  south,  and  the  Hammond  ditch  was 
not  there  while  he  owned  and  lived  upon  the  quarter-section,  nor  during 
the  next  year  thereafter.  He  did  most  of  his  hauling  over  the  eighty, 
and  if  there  had  been  a  ditch  where  it  is  now  claimed  to  have  been,  it 
was  so  filled  up  that  he  never  saw  it.  He  says:  "  In  the  year  1869,  we 
plowed  where  quite  a  portion  of  the  present  ditch  is;  I  think  it  was  in 
1869,  it  might  have  been  in  1868.  Mr.  Frank  Flannigan  owned  or  had 
control  of  this  land  at  the  time." 

John  Wolf  says  he  settled  in  the  neighborhood  in  1862,  and  has  lived 
there  ever  since.  He  knows  the  slough  and  both  tracts  of  land;  knows 
of  the  Bobbins  ditch  being  taken  out  of  the  north  side  of  the  slough;  but 
does  not  know  of  any  other  ditch  being  taken  out  of  the  slough  up  to  that 
time.  He  frequently  passed  over  the  ground,  and  thinks  if  a  ditch  bad 
been  taken  out  on  the  south  side  prior  to  1868  he  would  have  noticed  it. 
The  owners  of  the  eighty-acre  tract  owned  one  fourth  of  the  Wolf  ditch, 
and  prior  to  1868  the  land  was  watered  from  that  ditch. 

James  Boberts  testified  that  he  passed  backward  and  forward  along 
Cheyenne  creek  for  ten  years,  extending  from  1860  to  1870.  He  knew 
the  two  tracts  of  land  and  the  slough.  Part  of  the  slough  was  formed 
from  water  that  ran  down  from  his  residence  or  land.  He  say^  there 
was  no  ditch  on  the  south  side. of  the  slough  during  this  period — he  fre- 
quently passed  by  and  would  have  known  it  if  there  had  been;  most  of 
the  table-land  of  the  eighty  was  irrigated  from  the  Wolf  ditch. 

The  testimony  of  the  other  witnesses,  including  that  of  the  appellee 
Hammond,  is  of  later  date,  and  of  but  slight  importance  upon  the  ques- 
tion of  priority. 
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The  conclusion  is  irresistible,  upon  review  of  the  wbole  record,  that 
the  right  of  priority  acquired  by  Foster  by  means  of  the  furrow  plowed 
by  him  to  tap  the  slough  in  1866,  and  his  use  of  the  water  during  that 
season,  was  afterward  abandoned. 

The  testimony  shows  that  no  water  was  thereafter  taken  from  the 
slough  upon  this  tract  of  land  for  many  years,  and  that  the  furrow  men- 
tioned became  so  obliterated  as  not  to  be  noticeable  by  those  driving 
over  and  plowing  the  land  across  which  it  had  been  run. 

The  subsequent  owners  of  the  land  interposed  no  objections  to  the 
appropriation  of  the  water  by  Eobbins,  but  on  the  contrary,  stood  by 
and  saw  him  construct  his  ditch,  and  permitted  him  for  years  to  divert 
the  water  from  the  slough  into  it  without  ever  notifying  him  of  the  prior 
appropriation.  These  facts  amount  to  a  voluntary  yielding  up  and 
waiver  of  the  priority  acquired  by  Foster,  without  any  intention  of 
resuming  it,  and  constitute  a  clear  case  of  abandonment.  The  Bobbins 
ditch,  then,  should  have  been  decreed  priority  over  the  Biammond  slough 
ditch,  and  numbered  accordingly. 

It  is  ordered  that  the  decrees  be  modified  in  the  particulars  named, 
and  that  the  appellee  pay  the  costs  of  the  appeal. 

Bemauded. 


SUPREME  COURT  OF  NEVADA. 

Ex   PAKTE   SWEENET. 
Filed  August  I4,  188S, 

COMMTTMENT    FOB    CONTEMPT    IS    LeGAL,    UNDER     SECTION    473    OF     THE    COMPILED 

I/AWs,  which  provides  for  the  payment  of  a  fine  of  five  hundred  dollars  by  the  person 
guilty  of  the  contempt,  with  the  direction  that  unless  such  fine  is  paid  immediately  the 
prisoner  shall  be  imprisoned  for  two  hundred  and  fifty  days. 

Contempt  of  Court  is  in  the  Nature  of  a  Criminal  Offense,  and  the  proceed- 
ing for  its  punishment  is  in  the  nature  of  a  criminal  proceeding. 

fixE  Imposed  for  a  Contempt  is  Punitive,  and  Inflicted  as  Punishment  in 
other  criminal  cases  is  inflicted.  The  direction  for  an  alternative  imprisonment  is  but  a 
mode  for  the  enforcement  of  the  fine,  incident  to  the  power  of  the  court  to  impose  the 
same,  and  can  not  be  regarded  as  a  punishment  for  the  contempt. 

Application  for  a  writ  of  habeas  corpus.    The  opinion  states  the  facts. 
Harris  &  Barline,  for  the  petitioner. 
•    B.  M.  Clarke,  in  opposition  to  the  writ. 

Hawley,  0.  J.  Petitioner,  upon  a  hearing  regularly  had,  was  adjudged 
guilty  of  contempt  of  court  for  disobedience  to  the  decree  and  injunction 
in  the  case  of  Phillips  v.  Welch,  in  appropriating  more  water  than  he 
was  entitled  to  by  said  decree. 

Por  this  contempt  he  was  fined  five  hundred  dollars,  and  the  commit^ 
ment  under  which  he  is  held  declares  that  "if  said  fine  be  not  paid 
forthwith,"  the  petitioner  is  to  be  "imprisoned  in  the  county  jail  of 
Ormsby  county  *  *  *  for  the  space  of  two  hundred  and  fifty  days; 
that  is  to  say,  at  the  rate  of  one  day  for  each  and  every  sum  of  two  dol- 
lars of  said  fine,  and  that  for  each  day's  imprisonment,  under  this  order, 
defendant  have  credit  upon  the  said  fine  for  the  sum  of  two  dollars,  and 
that  defendant,  if  he  so  desire,  after  having  served  out  part  of  said  period 
of  imprisonment,  may  be  discharged  from  custody  and  set  at  liberty 
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upon  his  paying  to  the  said  sheriff  any  balance  remaining  due  of  said 
fine,  after  crediting  thereon  the  imprisonment  which  defendant  shall 
have  undergone  as  aforesaid,  at  the  rate  of  two  dollars  per  day  for  such 
imprisonment,  and  not  otherwise." 

Petitioner  claims  that  this  order  for  his  imprisonment  is  absolutely 
Toid,  and,  hence,  that  he  is  illegally  restrained  of  his  liberty. 

The  statute  relating  to  contempts  and  punishments,  like  other  statutes 
relating  to  proceedings  criminal  in  their  nature,  is  to  be  strictly  con- 
strued, and  no  interpretation  should  be  given  beyond  its  obvious  mean- 
ing.    The  section  upon  which  petitioner  relies  reads  as  follows: 

'*In  cases  of  contempt  the  punishment  shall  be  by  fine  and  imprison- 
ment; but  no  fine  shall  exceed  the  sum  of  five  hundred  dollars,  and  no 
imprisonment  shall  exceed  the  period  of  five  days,  except  as  provided  in 
section  469:"  Stat.  1869,  267,  sec.  473;  1  Comp.  Laws,  1534. 

The  exception  referred  to  has  no  application  to  a  case  like  this.  This 
section  is  identical  in  its  provisions  with  the  statute  of  1861 :  Stat.  1861, 
389,  sec.  440. 

At  common  law  the  power  to  punish  for  contempts  was  unlimited, 
dependent  only  upon  the  discretion  of  the  court  imposing  the  sentence.- 
Under  the  statutes  of  this  state,  by  the  section  above  quoted,  the  power 
of  courts  is  limited  as  to  the  extent  of  the  punishment. 

No  court  or  judge  can  impose  a  greater  fine  than  five  hundred  dollars, 
or  imprisonment  for  more  than  five  days  (or  both  such  fine  and  imprison- 
ment), as  a  punishment  upon  any  person  adjudged  guilty  of  contempt. 
In  the  proceeding  against  petitioner  no  imprisonment  wias  imposed  as  a 
punishment  for  the  contempt,  and  the  question  to  be  determined  is, 
whether  the  provisions  of  the  criminal  practice  act,  or  the  act  in  relation 
to  fines,  as  to  the  method  of  enforcing  fines  in  criminal  cases,  applies. 

The  criminal  practice  act,  in  relation  to  the  enforcement  of  judgments, 
provides  thaf  a  judgment  that  the  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying  the  extent  of 
the  imprisonment,  which  shall  not  exceed  one  day  for  every  two  dollars  of 
the  fine,  or  in  that  proportion:"  Stat.  1861,  483,  sec.  448;  1  Comp.  Laws, 
2073. 

The  **  act  in  relation  to  fines  "  provides,  among  other  things,  that  the 
court,  in  entering  *'  a  judgment  that  the  defendant  in  a  criminal  case 
pay  a  fine,  *  *  *  shall,  by  such  judgment,  direct  that  if  the  judg- 
ment, or  any  part  thereof,  is  not  paid  the  defendant  be  imprisoned  one 
day  for  each  two  dollars  of  the  judgment  not  paid:"  Stat.  1869,  96;  2 
Comp.  Laws,  3288. 

These  provisions,  in  my  opinion,  apply  to  all  criminal  cases  of  every 
kind  and  character,  not  otherwise  specifically  provided  for;  to  cases  of 
contempt  when  criminal,  as  well  as  to  other  misdemeanors.  A  contempt 
of  the  character  of  which  petitioner  was  found  guilty  is  in  the  nature  of 
a  criminal  offense,  and  the  proceeding  for  its  punishment  is  in  the  nature 
of  a  criminal  proceeding:  Phillips  v.  Welch,  11  Nev.  187;  "Whittem  v. 
State,  36  Ind.  204;  Cartwright's  Case,  114  Mass.  239;  Hill  v.  Crandall, 
52111. 73;  Passmore  Williamson's  Case,  26  Pa.  St.  19;  B.  &  O.  R.  R.  Co.  v. 
City  of  Wheeling,  13  Gratt.  57. 

The  fine  imposed  in  such  a  case  is  punitive,  ii^flicted  as  punishment 
in  other  criminal  cases  is  inflicted,  for  the  public  good,  in  order  to 
secure  obedience  to  the  lawful  authority.  The  imprisonment  is  but  a 
mode,  which,  in  this  state,  is  provided  by  statute,  for  the  enforcement  of 
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the  fine.     It  is  incident  to  the  power  given  to  the  court  to  impose  the 
fine,  and  it  can  not  be  regarded  in  the  light  of  punishment. 

Iq  Ex  parte  BoUig,  the  petitioner  was  convicted  of  a  violation  of  a  city 
ordinance,  before  a  police  magistrate,  was  fined  twenty-three  dollars, 
and  ordered  to  be  imprisoned  until  the  fine  was  paid.  It  was  contended 
that  the  imprisonment  was  a  punishment  for  the  ofifense,  and  that  such 
punishment  was  prohibited  by  the  constitution.  The  court,  in  discuss- 
ing this  question,  said:  ''Power  is  given  to  the  magistrate  to  assess  a 
fine  only  on  conviction.  The  language  is,  '  shall  forfeit  and  pay  the  sum 
of  twenty-five  dollars.'  This  is  the  whole  extent  of  the  punishment — 
the  assessment  of  a  fine.  The  imprisonment,  though  connected  in  the 
sentence  by  the  copulative  conjunction  '  and,'  is  but  a  mode  providexl 
for  collecting  the  fine.  It  is  incident  to  the  power  to  fine,  and  can  not, 
in  our  judgment,  be  regarded  in  the  light  of  punishment:  Paley  on 
Convictions,  271.  The  constitution  never  desigped  to  abridge  the  modes 
usually  resorted  to,  and  most  generally  pursued,  to  carry  out  the  powers 
with  which  justices  of  the  peace  are  vested.  They  have  power  to  try  a 
case  and  assess  a  fine  on  conviction.  *  *  *  To  collect  this  fine  and 
the  costs,  *  *  *  the  magistrate,  in  very  many  cases,  would  be  power- 
less without  the  power  to  hold  the  offender  until  he  p^id  them,  or  was 
discharged  in  some  other  mode.  *  *  *  The  provision  of  the  consti- 
tution was  designed  to  inhibit  a  justice  of  the  peace  from  the  trial  of 
any  case  where  imprisonment  was  denounced  by  the  law  as  punishment 
in  the  first  instance  on  conviction:"  31  111.  95. 

In  Brock  v.  State,  the  defendant  was  convicted  of  the  offense  of  play- 
ing and  betting  at  cards,  and  was  sentenced  to  pay  a  fine  of  one  hundred 
dollars  and  costs;  and,  on  failure  to  say  the  same,  to  three  months'  im- 
prisonment, unless  said  fine  and  costs  were  sooner  paid.  The  court,  in 
considering  the  effect  of  this  sentence,  said:  '*  The  penalty  for  the  offense 
of  which  the  defendant  was  convicted  is  pecuniary  altogether.  The 
court,  on  imposing  the  penalty,  may  enforce  its  payment  by  adjudgiug 
that  the  party  convicted  be  committed  until  the  fine  and  costs  are  paid. 
The  imprisonment  is  no  part  of  the  penalty  imposed,  but  it  is  the  means, 
and  the  legal  means,  of  enforcing  the  judgment  of  the  court:"  22  Ga. 
101. 

If  the  courts  have  not  the  power  to  enforce  a  fine  for  contempt,  in  a 
case  like  this,  they  would  be  powerless  to  compel  obedience  to  their  law- 
ful decrees  and  judgments — a  power  which  is  inherent  in  all  courts.  The 
judiciary  would,  indeed,  hold  but  a  barren  scepter,  if  their  powers  ceased 
with  declaring  the  law.  The  mere  imposition  of  a  fine  amounts  to  noth- 
ing unless  it  can  be  enforced. 

If  the  argument  of  petitioner's  counsel,  to  the  effect  that  the  statute 
relating  to  contempts  must  govern  this  case  as  to  the  enforcement  of  the 
fine,  as  well  as  its  imposition,  should  be  sustained,  then  it  would  neces- 
sarily follow  that  there  could  be  no  enforcement  of  the  judgment;  for 
the  statute  does  not  provide  auy  mode  for  its  enforcement,  either  by  the 
issuance  of  an  execution  or  by  imprisonment.  The  imposition  of  a  fine, 
under  such  a  construction  of  the  statute,  would  be  a  mere  farce.  But 
the  statute  can  not,  within  its  obvious  meaning,  be  so  construed.  The 
courts  are  invested  with  the  power  to  enforce,  as  well  as  to  pronounce 
their  judgments. 

The  language  in  the  statute,  relating  to  contempts,  that  "no  impris* 
onment  shall  exceed  the  period  of  five  days/'  refers  to  the  punishment^ 
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No  imprisonment,  as  punishment  for  contempt,  shall  exceed  five  days. 
The  entire  section  relates  to  punishments  only,  and  was  evidently  not 
intended  by  the  legislature  as  a  prohibition  of  the  power  of  courts  to 
enforce  their  judgments  imposing  fines.  It  was  intended  as  a  limitation 
of  the  power  of  courts  to  inflict  the  punishment  to  the  extent  allowed  by 
the  common  law,  and  it  can  not,  it  seems  to  me,  be  construed  as  a  prohi- 
bition against  the  enforcemeut  of  any  fine  in  the  usual  and  ordinary 
methods  provided  by  statute  for  the  enforcement  of  judgments  in  crim- 
inal cases. 

In  Brown  v.  The  People,  the  court  said:  "  The  only  question  .in  this 
case  is  whether  a  justice  of  the  peace,  who  has  imposed  a  fine  for  a  con- 
tempt of  his  court,  can  imprison  the  party  till  the  fine  and  costs  are 
paid.  Of  this  power  we  have  no  doubt.  Such  a  power  is  indispensable 
to  the  proper  administration  of  justice  in  these  as  well  as  all  other 
courts.  The  statute  has  authorized  justices'  courts  to  impose  a  fine  of 
five  dollars  for  contempts,  and  to  this  extent  it  may  be  considered  a  lim- 
itation upon  their  power  to  fine  for  contempts,  and  it  may  even  be  held 
to  take  away  the  right  to  imprison  directly  for  contempts;  but  surely  it 
could  never  have  been  the  intention  of  the  legislature  to  limit  the  power 
of  these  courts  to  enforce  the  collection  of  such  fines  by  the  well-known 
modes  previously  practiced  for  the  collection  of  such  fines,  and  which  are 
allowed  for  the  collection  of  all  other  fines.  It  is  a  rule  of  the  common 
law  that  all  courts  of  justice  possess  the  power  to  protect  themselves 
from  contempts  by  fine  and  imprisonment,  and  this  was  intended  to  be 
limited  and  regulated  in  justices'  courts  rather  than  taken  away.  Should 
we  hold  that  the  only  means  these  courts  have  of  protecting  themselves 
is  by  imposing  fines,  and  issuing  ordinary  executions  to  collect  them,  we 
might  as  well  at  once  close  the  doors  of  these  courts  altogether.  *  »  * 
A  simple  fine  and  a^.  /a.  can  have  no  terrors  for  one  who  has  nothing, 
and  never  expects  to  have  anything,  out  of  which  the  fine  could  be 
made.  The  justice  may  fill  his  docket  with  such  fines,  and  be  laughed 
at  all  the  time  for  his  trouble.  It  is  a  matter  of  perfect  indifiference  to 
such  a  party  whether  he  is  fined  five  cents  or  five  thousand  dollars. 
*  *  *  It  was  within  the  power  of  the  justice,  and  it  was  his  duty,  to 
imprison  the  party  guilty  of  the  contempt  till  the  fine  and  costs  were 
paid.  We  affirm  the  judgment  without  a  moment's  hesitation:"  19  111. 
614. 

The  statutes  of  this  state  expressly  provide  that  a  judgment  in  a  crim- 
inal case  for  a  fine,  imposed  as  a  punishment,  may  be  enforced  by 
imprisonment,  and  the  manner  and  extent  of  the  imprisonment  is  speci- 
fied. The  statute  in  relation  to  contempts  and  their  punishments  must 
be  construed  with  reference  to  these  statutes  in  determining  whether 
the  fine  can  be  enforced  by  imprisonment. 

In  State  v.  Myers,  the  defendant  was  adjudged  guiLy  of  contempt  of 
court  in  violating  an  injunction,  was  fined  thirty-five  dollars,  and  an 
order  was  made  that  he  stand  committed  until  the  fine  be  paid.  It  was 
there,  as  here,  claimed  that  the  court  had  no  authoiity  under  the  statute 
to  impose  the  fine.     The  court,  upon  this  question,  said: 

''Section  3493  of  the  code  (relating  to  contempts)  provides  that  the 
punishment  for  contempts  by  courts  of  record  is  limited  to  a  fine  of  fifty 
dollars  and  imprisonment  not  exceeding  one  day." 

** Section  4509  of  the  code  (relating  to  judgments  in  criminal  cases) 
provides  that  *  a  judgment  that  the  defendant  pay  a  fine  may  also  direct 
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that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying  the  extent  of 
the  imprisoiunent,  iivhich  shall  not  exceed  one  day  for  every  three  dollars 
and  fifty  cents  of  the  fine/  We  understand  the  provision  of  this  section 
to  apply  to  all  fines  properly  imposed,  whether  the  statute  under  which 
the  conviction  be  had  provides  a  punishnusnt  of  a  fine  only,  or  both  fine 
and  imprisonment:"  44  Iowa,  584. 
Petitioner  is  remanded  into  custody. 


Steele  et  al  v.  Gold  Lead  Oold  and  Silver  MiKina  Gomfant. 

Filed  September  5, 1883. 

In  an  Action  of  Ejectbient  to  Recover  the  Possession  of  a  Mining  Claim,  where 
the  defendant  relies  upon  a  forfeiture  by  plaintiff,  for  failure  to  do  the  necessary  work» 
as  required  by  the  act  of  congress  (K.  8.,  section  2326),  such  forfeiture  need  not  he 
speciadly  pleaded. 

A  Prior  Locator  of  a  Mining  Claim,  Who  has  REGtiLARLT  Applied  for  a  Patent, 
need  not,  in  order  to  preserve  his  rights,  protest  against  anv  subsequent  application  for 
the  same  ground,  while  his  own  application  is  pending  in  the  land  department;  and,  in 
a  controversy  between  such  applicants,  the  prior  locator  is  entitled  to  be  heard  and  have 
his  rights  determined  in  the  proper  forum  where  they  are  questioned,  whether  it  be  in 
the  state  courts  or  in  the  land  office. 

Appeal  from  a  judgment  of  the  first  district^court  for  Storey  county,  en- 
tered iu  favor  of  the  defendant.     The  opinion  states  the  facts. 

Klrkpalrick  d:  Stephen^y  and  Lindsay  db  Dickson,  for  the  appellants. 

Lewis  d;  Deal,  for  the  respondent. 

Hawley,  C.  J.  This  suit  was  brought  to  determine  the  right  of 
pos&esBion  to  certain  mining  ground,  for  which  defendant  had  applied 
for  a  patent.  The  complaint  and  answer  contain  the  usual  averments. 
Defendant  subsequently  filed  a  supplemental  answer,  claiming  title  to 
the  ground  in  controversy  by  virtue  of  a  deed  from  the  Jacob  Little  Con* 
solidated  Mining  Company. 

TVhen  the  cause  was  tried,  plaintiffs  introduced  evidence,  oral  and  docu- 
mentary, tending  to  prove  a  valid  location  by  them  on  January  1, 1877, 
of  the  grouod  described  in  their  complaint  as  the  Emma  claim. 

The  defendant  introduced  evidence,  oral  and  documentary,  tending  to 
prove  a  location  made  by  defendant's  grantor,  Andrew  Charles,  on  Au- 
gust 28, 1878,  of  the  Gold  Lead  claim.  A  witness  was  then  called,  and 
testified  on  behalf  of  defendant  that  he  was  and  had  been  acquainted 
with  the  premises  described  in  the  complaint  as  the  Emma  claim,  ever 
since  the  first  day  of  January,  1877.  This  witness  was  then  asked  the  fol- 
lowing question:  '*  Did  the  plaintiffs  do  any  work  on  the  Emma  claim  in 
the  year  1877  ?  " 

Plaintiffs  objected  to  this  question,  on  the  ground  that  defendant,  in 
its  answer,  failed  to  plead  or  rely  upon  a  forfeiture  of  plaintiffs*  interest 
in  the  premises  in  controversy,  by  reason  of  their  failure  to  perform  the 
work  or  make  the  expenditure  required  by  law  upon  the  Emma  claim. 
This  objection  was  overruled,  and  the  witness  testified  ''  that  the  plaint- 
iffs had  done  no  work  on  said  Emmia  claim  in  the  year  1877."  Other 
witnesses  gave  testimony  tending  to  prove  that  plaintiffs  did  no  work 
and  made  no  expenditures  on  the  Emma  claim  in  the  yeur  1877;  and 
that  plaintiffs  did  not  perform  one  hundred  dollars'  worth  of  work  iu 
labor  on  said  claim  in  the  year  1878. 
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The  plainiififs  admitted,  for  the  purposes  of  this  trial,  that  the  prede- 
cessors in  interest  and  grantors  of  tbe  Jacob  Little  Consolidated  Mining 
Company  made  a  valid  location  on  the  thirty-first  of  Januaiy,  1863,  of  tbe 
Jacob  Little  Consolidated  Mining  Company's  claim;  that  said  location 
embraces  the  portion  of  the  Emma  claim  described  in  the  answer;  that  the 
Jacob  Little  Consolidated  Mining  Company,  on  the  second  of  July,  1877, 
regularly  filed  its  application  for  a  patent  from  the  United  States  for  said 
claim ;  that  plaintiffs  failed  to  make  or  file  any  protest  or  adverse  claim 
to  said  application. 

Defendant  admitted  that  the  Siema  Nevada  Mining  Company,  within 
the  time  allowed  by  law,  duly  made  and  filed  its  protest  and  adverse 
claim  to  the  application  of  the  Jacob  Little  company,  and  within  due 
time  instituted  a  suit  in  the  proper  court  against  the  Jacob  Little  com- 
pany, to  determine  the  right  of  possession  to  the  premises  embraced  in 
said  application;  that  a  judgment  was  rendered  in  said  action  on  the 
twenty-seventh  of  December,  1878,  in  favor  of  the  Sierra  Nevada  com- 
pany; that  upon  the  determination  of  said  suit  the  Sierra  Nevada  com- 
pany caused  a  certified  copy  of  the  judgment  roll  in  said  action  to  be 
filed  with  the  register  of  the  United  States  land  office;  that  no  further 
proceedings  have  been  had  in  said  cause  nor  in  said  land  office  under  said 
application;  that  the  Sierra  Nevada  company  has  filed  its  protest  and 
adverse  claim  against  the  application  of  the  defendant  herein  for  a  United 
States  patent,  and  duly  commenced  an  action  against  defendant,  which 
is  pending  and  undetermined,  to  determine  the  right  of  possession  to 
the  premises  in  controversy  herein,  and  that  the  Jacob  Little  company 
failed  to  file  its  protest  and  adverse  claim  to  the  application  of  the  de- 
fendant for  a  patent. 

Thereupon,  defendant  oflfered  in  evidence  a  deed  executed  on  the 
twenty-sixth  of  September,  1879,  from  the  Jacob  Little  company  to  the 
defendant,  whereby  all  the  right,  title,  and  interest  of  the  Jacob  Little 
company  in  and  to  the  Jacob  Little  claim  was  conveyed  to  the  defendant. 
Plaintiffs  objected  to  the  admission  of  this  deed  in  evidence,  because  it 
appeared  from  the  admissions  made  by  the  defendant  that  the  Jacob 
Little  company,  at  the  time  said  deed  was  executed,  had  no  right,  title, 
or  interest  in  the  premises  in  controversy,  which  could  be  used  adversely 
to  the  plaintiffs  in  this  action;  that  said  deed,  if  admissible  at  all,  is  only 
admissible  for  the  purpose  of  showing  title  in  the  defendant  to  that  por- 
tion merely  of  the  Jacob  Little  claim  which  is  embraced  in  the  Gold 
Lead  and  Emma  claims,  and  which  is  not  included  within  the  premises 
recovered  by  the  Sierra  Nevada  company. 

The  court  overruled  these  objections,  but  limited  the  deed  to  so  much 
of  the  Jacob  Little  claim,  described  in  the  deed  as  in  conflict  with  the 
Emma  claini. 

There  was  no  evidence  in  the  case  tending  to  show  that  the  defendant 
or  the  Jacob  Little  company  ever  acquired  any  title  or  interest  to  any 
portion  of  the  premises  in  controversy  from  the  Sierra  Nevada  company. 
No  evidence  was  introduced  of  any  local  laws,  regulations,  or  customs. 

The  premises  for  which  the  Sierra  Nevada  company  recovered  judg- 
ment include  nearly  the  entire  claim  described  in  the  deed  from  the  Jacob 
Little  company  to  the  defendant,  and  nearly  all  of  tbe  Emma  claim  wbicli 
conflicts  with  the  Gold  Lead  claim  and  the  Jacob  Little  claim. 

Judgment  was  rendered  in  favor  of  defendant. 

l.  Did  the  court  err  in  admitting  evidence  to  show  that  appellants  did 
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not  perform  the  amount  of  work  required  by  law  during  the  years  1877 
andl8T8? 

It  has  been  decided  in  an  action  of  ejectment  to  recover  the  posses- 
sion of  mining  ground,  that  if  the  defendant  relies  upon  a  forfeiture  by 
plaintiff,  for  failure  to  comply  with  the  local  rules  and  regulations  of  the 
mining  district,  the  forfeiture  must  be  specially  pleaded. 

The  reason  given  for  this  rule  is,  that  "a  defense  based  merely  upon 
forfeiture  does  not  involve  a  denial  of  the  plaintiff's  possession  or  right 
of  possession  at  the  date  of  the  defendant's  entry:"  Morenhaut  v.  Wil- 
son, 52  Cal.  268;  which  are  the  only  necessary  allegations  in  the  action 
of  ejectment.  But  this  reason  does  not,  in  our  opinion,  apply  to  an 
action — like  the  present — brought  under  the  **Act  concerning  the  deter- 
mination of  conflicting  rights  to  mining  eases:"  1  Comp.  Laws,  1674, 
which  is  designed  to  supplement  section  2326  of  the  revised  statutes  of 
the  United  States. 

These  actions  may  be  brought  by  the  plaintiff,  whether  he  is  in  or  out 
of  possession  of  the  mining  ground  in  controversy,  and  the  *'  only  sensi- 
ble construction  of  the  law  is,  that  each  party  must  prove  his  claim  to 
the  premises  in  dispute,  and  that  the  better  claim  must  prevail:"  Golden 
Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev.  321. 

In  such  actions,  the  question  whether  the  plaintiff  has  forfeited  any 
rights  under  the  acts  of  congress  is  necessarily  involved,  and  need  not, 
when  relied  upon  by  defendant,  be  specially  pleaded.  The  court  did  not, 
therefore,  err  in  admitting  this  evidence. 

2.  Did  the  court  err  in  admitting  the  deed  from  the  Jacob  Little  com- 
pany in  evidence  without  limiting  it  to  that  portion  of  the  ground  which 
was  not  in  controversy  in  the  action  brought  by  the  Sierra  Nevada  Min- 
ing Company  against  the  Jacob  Little  company  ? 

It  seems  to  us  that  it  is  unnecessary  to  decide  this  question.  The  ac- 
tion of  the  court  in  admitting  it,  if  erroneous,  did  not  prejudice  appel- 
lants. The  only  title  which  they  assert  to  the  ground  in  controversy  is 
derived  from  the  location  of  the  Emma  claim,  which  was  prior  in  time  to 
the  application  of  the  Jacob  Little  company  for  a  patent,  and  whatever 
rights  they  may  then  have  had  to  this  ground  were  waived  and  lost  by 
their  failure  to  protest  against  that  application,  at  least  so  far  as  the 
rights  of  the  contesting  parties,  under  that  application,  are  concerned: 
R.  S.,  sec.  2326. 

But  appellants  contend  that  the  Jacob  Little  company  had  waived  its 
rights  to  the  premises  in  controversy  by  reason  of  its  failure  to  protest 
against  the  application  of  the  Gold  Lead  company  for  a  patent. 

This  position  can  not  be  maintained.  The  Jacob  Little  company, 
having  regularly  applied  for  a  patent,  was  not,  in  our  opinion,  com- 
pelled, in  order  to  preserve  its  rights,  to  protest  against  any  subsequent 
application  for  the  same  ground  whilst  its  own  application  was  still 
pending  in  the  land  department:  Rose  v.  Bichmond  M.  Co.,  17  Nev.  25; 
Besurvey  of  Crown  Point  lode,  Sickels'  Min.  Dec.  116;  Application  of 
Haggin  for  patent  to  Hurricane  Lode,  Id.  243. 

This  contest  is  not  between  the  Gold  Lead  company,  as  the  owner  of 
a  subsequent  location,  and  the  Jacob  Little  company,  a  prior  applicant 
for  a  patent.  It  is  between  appellants,  under  their  title  to  the  Emma 
miue,  which  was  located  prior  to  the  application  of  the  Jacob  Little 
company,  and  respondent,  as  the  owner  of  the  Jacob  Little  title. 

"We  do  not,  therefore,  think  that^  under  the  facts  of  \i\}^  ^ase,  we  are 
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required  to  decide  whether  the  Gold  Lead  company  (respondent)  pursued 
the  proper  course  in  order  to  secure  a  patent,  on  the  theory  that  the 
Jacob  Little  company  and  the  Sierra  Nevada  Mining  Company  and  the 
a^^pellants  had  each  forfeited  their  respective  rights  to  the  ground  in 
controversy. 

In  a  case  where  a  party  applies  for  a  patent  and  thereafter  fails — 
before  the  patent  is  issued — to  comply  with  the  law  in  respect  to  the 
amount  of  work  required  to  be  done,  so  that  the  ground  becomes  open 
and  subject  to  relocation,  and  a  new  location  is  made,  it  may  be  that  the 
party  relocating  the  ground  should  first  take  steps  to  have  the  previous 
application  dismissed  in  the  land  department  before  making  an  applica- 
tion for  a  patent,  and  tbat  the  rights  of  these  parties  would  have  to  be 
tried  and  determined  in  the  land  department:  Application  for  patent  to 
\Yildman  quartz  mine,  Sickels'  Min.  Dec.  275.  But,  be  tbat  as  it  may, 
it  is  enough  for  us  to  declare,  as  we  have,  that  if  an  application  can  be 
made  by  the  subsequent  locator,  the  previous  applicant  is  not  required 
to  protest  against  such  an  application. 

The  Jacob  Little  company,  having  applied  for  a  patent  to  the  mining 
ground  in  controversy  in  this  action,  and  its  application  being  still  pend- 
ing, it  is,  it  seems  to  us,  entitled  to  be  heard  and  to  have  its  rights 
determined  in  the  proper  forum  where  they  are  questioned,  whether  it  be 
in  the  state  courts  or  in  the  land  office.  The  defendant,  having  pro- 
cured its  title,  is  entitled  to  the  same  rights. 

We  deem  it  proper  to  add,  that  it  is  apparent  to  us,  from  the  admitted 
facts  in  this  case,  that  neither  the  appellants  nor  respondent  have  any 
right  whatever  to  that  portion  of  the  ground  in  controversy  for  which 
the  Sierra  Nevada  Mining  Company  obtained  judgment.  The  result  of 
this  litigation,  as  to  that  portion  of  the  ground,  must  necessarily  be 
fruitless  unless  the  Sierra  Nevada  Mining  Company  has  abandoned  or 
forfeited  its  rights,  or  will  surrender  them  to  the  successful  party  in  this 
action. 

The  judgment  of  the  district  court  is  affirmed. 

Leonabd,  J.^  dissented. 


Babbeb  v.  GnjiSON. 

Filed  Septem^  10,  188S, 

A  Conthagt  between  Two  Partnebs,  Ektered  Into  upon  the  Dissolution  of  the 
copartnership,  by  the  terms  of  whieh  one  partner  agreed  to  aasunie  the  firm  indebtedness, 
renders  the  other  partner,  as  between  the  partners  themselves,  and  all  others  dealing 
with  them  with  knowledge  of  the  facts,  the  surety  of  the  one  so  agreeing;  and  as  such  he  has 
the  right  to  protect  himself  by  settling  the  indebtedness  forwhich  he  is  liable  with  the  firm 
creditors,  at  any  time,  whether  such  indebtedness,  as  between  the  partners  themselves 
or  their  creditors,  was  due  or  not.  If,  however,  the  partner  assuming  the  firm  indebt- 
edness has  made  a  prior  compromise  with  the  creditors,  the  surety  can  not  recover  from 
him  the  amount  paid  in  procuring  the  release  of  his  own  liability. 

In  AN  Action  by  a  Surety  against  his  Principal,  a  Paper  Purporting  to  Release 
the  former  from  his  liability  to  the  creditor  is  admissible  aa  a  receipt  showing  the  pay- 
ment of  the  consideration  for  the  release,  although  inadmissible  as  a  release  because  not 
under  seaL 

Where  a  Surety  has  Surrendered  to  the  Creditor  Certain  Notes  op  his 
Principal,  payable  to  himself,  in  oonsideration  of  the  creditor  releasing  him  from  lia- 
bility on  his  contract  of  suretyship,  the  measure  of  damages  in  an  action  by  the  surety 
against  his  principal  is  the  face  value  of  such  notes,  ond  not  their  value  as  determined 
by  the  piincipal's  ability  to  pay  them. 
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Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Ormsby  county,  entered  in  favor  of  the  plaintiff.  The  opinion  states 
the  facts. 

B.  M.  Clarke  and  P.  Reddy,  for  the  appellant. 

A.  C  Ellis  and  FT.  JH.  Dickaon,  for  the  respondent. 

Belknap,  J.  The  parties  hereto  composed  a  copartnership  of  mer« 
chants.  Upon  the  twenty-fifth  day  of  February,  1881,  the  copartnership 
was  dissolved  by  mutual  consent.  Appellant  purchased  from  respondent 
his  interest  in  the  property  and  effects,  giving  promissory  notes  therefor 
aggregating  in  value  the  sum  of  six  thousand  two  hundred  and  twenty- 
eight  dollars.  In  consideration  of  the  transfer,  appellant  assumed  the 
putstandiug  indebtedness  of  the  firm,  amounting  to  upwards  of  forty 
thousand  dollars.  This  indebtedness  remained  unpaid  until  the  latter 
part  of  the  month  of  May  succeeding,  at  which  time  appellant  entered 
into  negotiations  with  the  view  of  obtaining  a  settlement  by  compromise. 

At  this  time  respondent,  at  the  request  of  the  creditors,  and  in  order 
to  procure  his  personal  release  from  the  firm  indebtedness,  surrendered 
the  promissory  notes  to  them.  Thereafter  he  brought  this  action  to  re- 
cover as  damap:es  the  sum  of  six  thousand  two  hundred  and  twenty-eight 
dollars,  the  value  of  the  notes  exclusive  of  interest.  He  recovered  judg- 
ment. Defendant  appeals  therefrom,  and  from  an  order  overruling  a 
motion  for  new  trial. 

The  questions  of  law  presented  for  review  arise  principally  upon  the 
rulings  of  the  court  in  giving  and  refusing  instructions  requested.  A  de* 
termination  of  the  legal  status  of  the  parties,  and  of  their  relative  rights 
and  liabilities,  will  determine  the  questions  arising  under  the  rulings  in 
this  regard. 

The  dissolution  of  the  copartnership,  and  the  agreement  that  Gillson 
should  pay  the  debts  of  the  firm,  rendered  Barber  the  surety  of  Gillson, 
as  between  themselves  and  all  others  dealing  with  them  with  knowledge 
of  the  facts:  Brandt  on  Suretyship,  sec.  23,  and  cases  there  cited. 

As  such  surety  Barber  had  the  right  to  protect  himself  by  settling  at 
any  time  the  indebtedness  for  which  he  was  liable. 

tjpon  this  subject  Chief  Justice  Gibson  said :  "As  to  the  position  taken, 
that  payment  before  the  bonds  fell  due  would  be  essentially  voluntary,  it 
is  proper  to  remark  that  the  principle  was  ruled  differently  in  Armstrong 
v.  Gilchrist,  2  Johns.  Cas.  429,  where  it  was  held  that  a  guarantee  of  a 
note  '^ho  has  compromised  and  paid  it  for  his  own  indemnity,  before  it 
had  become  due,  was  entitled  to  recover.  That  a  surety  is  to  wait  until 
payment  is  extorted  of  him,  is  not  pretended;  but  it  is  said  that  payment 
before  maturity  is  necessarily  voluntary,  and  that  eventual  liability  is  not 
equivalent  to  a  precedent  request.  There  is  no  authority  for  that;  and 
it  seems  not  to  be  defensible  on  principle.  Why  may  not  a  surety  take 
measures  of  precaution  against  loss  from  a  change  in  the  circumstances 
of  his  principle,  and  accept  terms  of  compromise  before  the  day  which 
may  not  be  obtainable  after  it  ?  He  may  ultimately  have  to  bear  the 
burden  of  the  debt,  and  may,  therefore,  provide  for  the  contingency  by 
reducing  the  weight  of  it.  Nor  is  he  bound  to  subject  himself  to  tbe 
risk  of  an  action  by  waiting  till  the  creditor  has  cause  of  action.  He 
may,  in  short,  consult  his  own  safety  and  resort  to  any  measure  calcu- 
lated to  assure  him  of  it,  which  does  not  involve  a  wanton  sacrifice  of  the 
interest  of  his  principal:"  Craig  v.  Craig,  5  Bawle,  98;  Williams,  Adm'r, 
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T.  Williams,  6  Ohio,  444;  Odlin  v.  Greenleaf,  3  N.  H.  270;  Goodall  v. 
"Wentworth,  20  Me.  322;  Brandt  on  Suretysbip,  sees.  176,  177. 

The  instructions  allowed  were  in  accordance  with  these  v^ews:  At  the 
trial  the  court  overruled  an  offer  of  defendant  to  show  that  at  the  time 
of  the  assumption  of  the  firm  indebtedness  of  Gillson  neither  of  the  par- 
ties contemplated  that  he  should  pay  the  debts  immediately. 

Under  the  authority  of  the  foregoing^  and  all  other  cases  to  which  we 
Lave  been  referred,  it  was  immaterial  whether  the  indebtedness,  as  be- 
tween the  parties  themselves  or  the  creditors,  was  due  or  not.  Nor  was 
Barber's  conduct,  in  compromising  the  claims  against  himself,  an  in- 
terference with  the  affairs  of  the  partnership  contrary  to  the  contents  of 
the  notice  of  dissolutioil.  That  notice  provided  that  all  indebtedness 
due  the  firm  should  be  paid  to  Gillson,  and  that  all  claims  against  the 
firm  would  be  paid  by  him.  But  Barber's  settlement  was  not  for  the  firm, 
but  for  himself. 

It  is  claimed  that  Gillson  compromised  the  firm  indebtedness  before 
Barber  surrendered  the  notes  to  the  creditors.  If  this  position  of  appel- 
lant is  correct,  no  recovery  can  be  had  against  him.  In  one  view  of  the 
testimony,  Gillson  settled  with  the  creditors  about  the  twenty-sixth  day 
of  May,  1881;  in  another  view,  the  settlement  was  not  made  until  the 
latter  part  of  the  month  of  June.  If  the  settlement  occurred  in  the 
month  of  May,  Barber  was  expressly  excluded  from  its  operation  by  the 
terms  of  the  written  release. 

He  was  then  still  liable,  and  was  justified  in  procuring  his  own  release. 
In  the  mean  time,  and  before  the  adjustment  of  matters  with  the  credit- 
ors by  Gillson,  in  the  month  of  June,  Barber  surrendered  the  notes.  So, 
whether  Gillson's  compromise  was  effected  in  the  month  of  May  or  in 
the  month  of  June,  Barber  was  justified  in  his  action. 

Appellant  objected  to  the  admission  in  evidence  of  a  paper  writing  pur- 
porting to  release  Barber  from  the  payment  of  the  firm  indebtedness, 
upon  the  ground  that  the  instrument  is  not  a  release  because  not  under 
seal.  If  it  is  not  a  release  (a  point  we  do  not  decide),  and  was  treated 
ns  such  at  the  trial,  this  fact  could  not  have  prejudiced  appellant's  case. 
It  is  at  least  a  receipt  for  the  notes  surrendered,  and  was  admissible  for 
this  purpose,  for  the  reason  that  Barber  was  entitled  to  recover  from 
Gillson  whatever  he  may  have  paid  on  account  of  the  firm  indebtedness, 
whether  he  did  or  did  not  procure  his  release  thereby. 

Another  question  presented  is,  whether  Gillson  should  have  been  al« 
lowed  to  have  shown  the  value  of  his  own  promissory  notes.  The  com- 
pensation to  be  recovered  must  be  the  actual  loss  sustained  by  the 
plaintiff.  He  gave  full  consideration  for  the  notes.  In  consequence  of 
the  failure  of  defendant  to  pay  the  firm  indebtedness,  he  has  been  de- 
prived of  them.  He  lost  the  value  which  they  represented,  and  this 
is  the  measure  of  his  recovery.  His  loss  is  not  to  be  measured  by  the 
ability  of  defendant  to  pay.  If  this  were  so,  no  recovery  in  damages 
could  be  had  against  an  insolvent. 

The  judgment  and  order  of  the  district  court  are  afSrmed. 
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PiKSCHowEB  ET  AL.  V,  Hanks,  Sheriff^  etc. 

I^led  September  S6,  188S, 

TVhere  there  is  a  Substantial  Confuct  op  Evidence,  a  Verdict  will  not  be 
DiSTiTRBED  on  the  ground  that  the  evidence  was  not  sufficient  to  sustain  it. 

The  Failure  to  Join  a  Dormant  Partner  as  Defendant,  in  an  action  against  a 
partnership,  can  not  be  pleaded  in  abatement;  and  the  refusal  to  admit  in  evidence  the 
deposition  of  such  partner,  when  all  his  acts  and  declarations  in  reference  to  the  subject- 
matter  of  the  controversy  are  already  in  evidence,  is  not  error. 

A  Witness,  in  Testifying  to  a  Certain  Conversation,  may  Eefresh  nis  Mem- 
ory by  referring  to  and  reading  from  a  memorandum  of  such  conversation  taken  down 
by  him  at  the  time. 

Affidavits  for  a  New  Trial  on  the  Ground  of  Newly  Discovered  Evidence 
must  show  that  due  diligence  was  used  by  the  defeated  party  to  procure  such  evidence 
for  the  trial;  and  the  acts  performed  by  such  party  must  be  particularly  stated,  so  that 
the  court  may  determine  whether  they  constitute  due  diligence  or  not.  The  same 
amount  of  diligence  is  required  of  the  defeated  party,  whether  he  be  the  real  or  only  a 
nominal  party  to  the  action. 

Appeal  from  a  judgment  of  tbe  first  judicial  district  court  for  Storey 
county,  entered  in  favor  the  plaintiffs.     The  opinion  states  tbe  facts. 

W,  E,  F.  Deal,  for  the  appellant. 

Kirkpairick  &  Stephens  and  WiXliam  Woodbum,  for  the  respondents. 

Hawley,  C.  J.  This  action  was  brought  to  recover  damages  for  the  con- 
version of  certain  personal  property,  consisting  of  a  stock  of  clothing, 
which  originally  belonged  to  the  firm  of  Eich  Brothers.  The  plaintiffs 
in  this  action  brought  suit  against  A.  Bich  and  J.  Bich,  alleged  to  con- 
stitute the  firm  of  Bich  Brothers,  attached  the  property,  recovered  judg- 
ment by  default,  and  purchased  the  property  under  an  execution  sale  in 
said  action.  After  the  delivery  of  the  property  to  them  by  the  sheriff, 
and  on  the  same  day,  the  property  was  levied  upon  under  an  attachment 
issued  in  an  action  by  the  Colman  Brothers  against  A.  Bich,  Isadore 
Bich,  and  J.  Bich,  alleged  to  be  copartners  under  the  firm  name  of  Bich 
Brothers.  Colman  Brothers  obtained  judgment,  and  the  property  in 
question  was  sold  under  an  execution  in  that  action. 

The  defendant  in  this  action  is  the  sheriff  of  Storey  county,  and  in  his 
answer  justifies  his  seizure  and  sale  of  the  property  under  and  by  virtue 
of  the  proceedings  in  Colman  Brothers  v.  Bich  Brothers.  He  alleges 
that  the  notes  upon  which  the  action  of  Pinschower  v.  Bich  Brothers 
was  instituted  (except  a  note  to  Kirkpatrick  &  Stephens,  tor  one  thousand 
dollars),  were  fraudulent,  and  were  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  Bich  Brothers. 

1.  It  is  earnestly  argued  by  defendant's  counsel,  that  the  evidence  in 
this  case  is  insufficient  to  justify  the  verdict  in  favor  of  plaintiffs.  The 
testimony  which  plaintiffs  gave  in  their  own  behalf  seems  to  be,  in  some 
respects,  improbable;  but  in  several  material  and  important  points  it  was 
corroborated  by  impartial  witnesses,  and  after  a  careful  examination  we 
are  unable  to  say  that  it  should  be  rejecte4  ^^^  considered  so  false  upon 
its  face  that  no  verdict  should  be  allowed  to  stand  upon  it.  Their  testi- 
mony is  not  free  from  suspicion;  but  there  is  nothing  in  the  record  th^t 
would  justify  us  in  saying  that  it  is  "  utterly  untrustworthy." 

The  character  of  the  testimony  offered  by  defendant  to  impeach  and 
destroy  the  testimony  of  plaintiffs,  and  to  show  that  the  notes  hereinbe- 
fore referred  to  were  fraudulent,  is,  in  many  respects  at  least,  as  suspi- 
No.  4— 4 
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cious  and  improbable  as'the  testimony  of  plaintiffs.  In  this  state  of  the 
case,  it  was  the  duty  of  the  jury  and  the  district  judge  to  determine, 
from  all  the  facts  before  them,  the  truth  or  falsity  of  the  testimony  as 
given  by  the  respective  witnesses.  If  they  considered  the  testimony  of 
plaintiffs  worthy  o/  credit,  the  evidence  is  sufficient  to  sustain  the  ver- 
dict. There  is  not  such  a  clear  preponderance  of  evidence  against  the 
verdict  as  to  warrant  any  interference  by  this  court.  There  is  a  substan- 
tial conflict  of  evidence  upon  material  points,  and  under  the  rule  so  fre- 
quently announced  by  this  court,  the  verdict  will  not,  upon  this  ground, 
be  disturbed. 

2.  It  is  claimed  that  the  court  erred  in  excluding  certain  depositions 
showing  that  Isadore  Bich  was  a  member  of  the  firm  of  Bich  Brothers. 
We  are  of  opinion  that  this  question  was  immaterial.  The  respective 
suits  were  brought  against  the  firm  of  Bich  Brothers.  The  notes  sued 
upon  in  Pinschower  v.  Bich  Brothers  were  executed  in  the  firm  name, 
and  the  plaintiffs  in  that  action  were  entitled  to  recover,  if  at  all,  wheth- 
er Isadore  was  a  member  of  the  firm  or  not,  or  whether  he  was  made  a 
party  to  th^suit:  "Whitmore  v.  Shiverick,  3  Nev.  306;  Brown  v.  Bird- 
sail,  29  Barb.  549;  Wright  v.  Herrick,  125  Mass.  154. 

The  defendants  in  that  action  might,  perhaps,  have  taken  advantage 
of  the  defect  of  parties  defendant  by  plea  in  abatement.  But  if  Isadore 
was  a  dormant  partner,  then  the  non-joinder  could  not  have  been  suc- 
cessfully pleaded  by  them.  "  Much  less  can  it  be  pretended  that  upon 
a  judgment  against  ostensible  partners,  in  the  firm  name,  the  interest 
of  the  partners  not  named  will  not  pass  to  tlie  sheriff's  vendee:  Taylor 
V.  Henderson,  17  Serg.  &  B.  453;  Harper  v.  Fox,  7  Watts  &  S.  142; 
Grier  v.  Hood,  1  Casey,  430;  Carey  v.  Bright,  58  Pa.  St.  84. 

The  declarations  of  Isadore  Bich  were  not  objected  to.  All  of  his  acts 
and  conduct  with  reference  to  the  question  whether  the  transaction  between 
the  Pinschowers  and  the  Bich  Brothers  were  fraudulent  were  admitted  in 
evidence  without  objection.  Under  these  circumstances  the  court  did 
not  err,  to  the  prejudice  of  defendant,  in  excluding  the  depositions. 

3.  Joseph  Bodgers,  who  testified  in  favor  of  defendant,  was  asked,  upon 
cross-examination,  whether  he  did  not,  at  a  certain  time  and  place,  and 
in  the  presence  of  certain  parties,  make  a  certain  statement  as  to  facts 
within  his  knowledge  (at  variance  with  his  testimony  on  the  trial). 

He  answered  that  he  made  no  sucli  statement.  The  attorney  for 
plaintiffs  was  called  as  a  witness  in  rebuttal,  and  testified  that  the  wit- 
ness Bodgers  came  to  his  office  at  the  time  named,  and  made  a  statement 
(as  referred  to  in  the  cross-examination  of  the  witness);  that  this  state- 
ment was  written  down  by  the  attorney  and  read  to  the  witness  Bodgers; 
that  Bodgers  did  not  sign  it,  but  stated  that  it  was  correct,  and  that  he 
would  so  testify,  if  called  as  a  witness  upon  the  trial  of  the  case.  The 
attorney,  when  asked  what  statement  Bodgers  made,  asked  leave  of  the 
court  to  refresh  his  memory  by  referring  to  the  written  statement,  and, 
leave  being  granted,  he  then  read  aloud  the  written  statement  as  taken 
down  by  himself. 

It  is  contended  that  the  court  erred  in  permitting  the  attorney  to  read 
this  statement.  The  written  statement  was  not  offered  in  evidence  for 
any  purpose.  The  attorney  had  the  right  to  examine  the  paper  for  the 
purpose  of  refreshing  his  memory  as  to  the  statement  made  by  Bodgers. 
He  testified  to  the  correctness  of  the  facts  set  forth  in  the  statement,  as 
read  by  him.    It  was  not  the  written  statement,  but  the  recollection  of 
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the  witness,  thftt  was  gfiven  in  evidence.  It  was  not  erroneous  to  allow 
the  witness  to  refresh  his  recollection  by  reading  the  statement:  Oooper 
V.  State,  59  Miss.  272;  Halsey  v.  Siusebaugh,  15  N.  Y.  486;  Guy  v.  Mead, 
22  Id.  465;  Krom  v.  Levy,  1  Hun,  173;  Commonwealth  v.  Ford,  130 
Mass.  64. 

4.  Upon  the  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  defendant  presented  the  affidavits  of  Joseph  McDonald  and 
Charles  Harper,  who  were  his  deputies,  tending  to  show  that  the  suit  of 
Pinschower  v.  Bich  Brothers  was  fraudulent.  The  facts  alleged  being 
declarations  made  by  A.  Bich,  after  the  attachment  was  levied,  to  the 
effect  that  they  (Bich  Brothers)  had  been  working  for  the  San  Francisco 
creditors  long  enough,  and  did  not  intend  that  they  should  catch  them 
again,  and  the  request  of  A.  Bich  to  have  Joseph  Bodgers  put  in  charge 
as  keeper,  and  other  matters  of  like  import,  leading  deponent  Harper  to 
believe  from  was  said  "  that  all  the  expenses  were  borne  by  Bich  Brothers, 
and  that  the  suit  and  attachment  was  through  some  arrangement  be- 
tween Bich  Brothers  and  plaintiffs;"  and  giving  McDonald  to  understand 
"  that  said  suit  in  which  said  attachment  was  issued,  and  said  attach- 
ment, was  a  job  between  the  plaintiffs  *  *  *  and  the  said  A.  Bich 
and  J.  Bich." 

The  record  shows  that  Joseph  McDonald  was  subpcenaed  as  a  witness, 
and  testified  to  other  matters  on  behalf  of  the  plaintiffs  and  the  defend- 
ant, and  that  Charles  Harper  was  subpoenaed,  and  was  present,  but  did 
not  testify  at  the  trial.  They  state,  in  substance,  that  they  considered 
that  defendant  was  merely  a  nominal  party  to  the  action,  and  that  he  and 
his  deputies  should  stand  neutral  as  between  the  parties,  and  hence  they 
never  stated  the  matters  tending  to  establish  the  fraudulent  character  of 
the  transaction  between  the  plaintiffs  and  the  Bich  Brothers  to  the  de- 
fendant, or  to  his  attorney,  or  the  Colman  Brothers,  until  after  the  verdict 
in  this  action  was  rendered,  and  that  they  make  the  statement  set  forth 
in  their  affidavits  in  the  interest  of  justice,  believing  that  a  wrong  has 
been  committed  by  the  verdict. 

It  is  important,  first,  to  determine  whether  the  defendant  used  due 
diligence  to  procure  the  testimony  within  the  knowledge  of  the  witnesses 
making  these  affidavits.  It  seems  manifest  to  us  that  no  such  diligence 
is  shown  as  the  law  requires. 

No  affidavit  was  made  by  the  defendant  or  the  Colman  Brothers. 
The  statement  in  the  affidavit  of  defendant's  .attorney,  that  ''he  dili- 
gently searched  for  testimony  to  establish  the  defense  made  by  the 
amended  answer  in  this  action,"  and  other  like  averments  as  to  the  dili- 
gence used  by  the  defendant  and  the  Colman  Brothers,  are  too  general. 
The  acts  performed  by  them  should  be  particularly  stated,  so  as  to  enable 
the  court  to  determine  whether  the  conclusions  stated  in  the  affidavit  are 
supported  by  the  facts. 

It  is  the  duty  of  litigants  to  be  active  and  diligent  in  procuring  the 
testimony  upon  which  they  rely  to  maintain  their  cause.  Trials  are  not 
to  be  encouraged  as  experiments.  A  party  is  not  allowed  to  present  his 
case  by  piecemeal;  to  take  a  part  of  the  facts  first,  and  then,  if  he  fails, 
apply  for  a  new  trial,  and  seek  to  strengthen  his  case  by  a  statement  of 
other  facts  which  were  reasonably  within  his  power  to  present  at  the  first 
trial.  He  must  make  diligent  search  and  inquiry  in  advance  of  the  trial, 
and  be  able  to  show  to  the  satisfaction  of  the  court  that  he  used  reason- 
able diligence. 
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It  matters  not  whether  the  defendnDt  is  the  real  or  nomiDal  party 
to  the  action.  He  certainly  can  not  claim  that  he  is  entitled  to  a  new 
trial  because  he  is  only  a  nominal  party  to  the  suit. 

If  the  Golman  Brothers  were  the  real  parties  in  interest,  it  was  their 
duty  to  make  reasonable  efforts  to  ascertain  and  procure  the  testimony 
upon  which  they  relied  to  establish  the  fact  that  the  suit  of  Pinschower 
y.  Bich  Brothers  was  fraudulent.  Witnesses  were  introduced  who  tes* 
tified  to  acts  aud  declarations  of  the  Bich  Brothers  and  the  plaintiffs  at, 
prior,  to,  and  after  the  attachment  in  that  suit  was  entered,  tending  to 
show  that  the  transaction  was  fraudulent.  McDonald  and  Harper  were 
the  officers  who  levied  the  attachment,  and  one  of  them  took  charge  of 
the  property  as  keeper.  In  the  very  nature  of  the  case,  their  position 
was  such  that  they  were  liable  to  hear  and  know  what  the  Bich  Brothers 
aud  the  plaintiffs  had  to  say  or  do  (if  anything)  about  the  transaction, 
and  it  was  the  duty  of  the  defendant,  and  of  the  Colman  Brothers,  to 
inquire  of  them  whether  they  had  heard  or  seen  anything  tending  to 
show  the  true  nature  of  the  transaction.  Ordinary  prudence  suggests 
that  they  should  have  pursued  this  course.  Their  failure  to  do  so  con- 
stitutes such  inexcusable  negligence  as  to  prevent  them  from  availing 
themselves  of  the  facts  set  out  in  the  affidavit. 

In  Arnold  v.  Scaggs,  the  court  said:  "As  to  the  witness  Covey,  the 
case  not  only  fails  to  show  diligence  in  preparing  for  trial,  but  shows 
negligence.  He  was  called  by  the  defendant  as  a  witness  and  examined 
at  the  trial,  and  the  most  ordinary  diligence  on  the  part  of  the  defendant 
or  his  counsel  would  have  led  to  the  discovery  of  what  further,  if  any- 
thing, he  knew  about  the  case.  That  the  discovery,  under  such  circum- 
stances, was  not  made  until  after  the  trial,  must  be  attributable  to 
negligence:"   36  Cal.  687. 

In  Howard  v.  Winters,  this  court  said:  "  It  is  for  the  public  good  that 
there  be  an  end  to  litigation.  When,  therefore,  a  trial  has  been  had,  and 
a  judgment  rendered,  a  second  trial  should  only  be  granted  to  further 
the  ends  of  justice,  and  not  to  relieve  litigants  from  the  consequences  of 
their  own  laches,  thoughtlessness,  or  neglect.  The  law  demands  of  the 
parties  all  reasonable  diligence  and  caution  in  preparing  for  trial,  and 
furnishes  no  relief  for  the  hardships  resulting  from  inexcusable  negli- 
gence or  want  of  diligence.  When,  therefore,  a  new  trial  is  sought  be- 
cause of  newly  discovered  evidence,  it  should  most  certainly  be  shown 
by  the  party  making  the  application  that  his  failure  to  provide  such  evi- 
dence at  the  first  trial  was  not  the  result  of  any  negligence  upon  his  part. 
Of  that  fact  the  court  should  be  perfectly  satisfied.  To  grant  new  trials 
upon  this  ground,  where  no  such  showing  is  made,  would  simply  be 
giving  encouragement  to  negligence,  and  judicial  approval  to  inexcus- 
able carelessness:"  3  Nev.  542. 

The  authorities  cited  by  respondent  ore  to  the  same  effect.  See  also 
Toney  v.  Toney,  73  Ind.  36;  Zickefoose  v.  Kuykendall,  12  W.  Va.  30; 
Atkinson  v.  Conner,  56  Me.  650;  Blake  v.  Madigan,  66  Id.  630;  Brown 
V.  Luehrs,  96  111.  197. 

The  judgment  of  the  district  court  is  affirmed. 
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QlLSON  ET   AL.    V.  PrICB. 
Filtd  October  10, 18S3. 

Ak  Appellant  can  not  Complain  of  the  Instbuctions  of  the  Court,  as  to  the 
test  of  his  liability,  which  were  ^ven  at  his  own  request. 

Bprden  of  Proof  is  on  the  Plaintiff  to  Prove  the  Allegations  of  his  complaint, 
essential  to  his  recovery;  but  ho  need  not  prove  the  negative  of  facts  that  go  merely  to 
support  the  defense,  although  he  has  himself  alleged  them. 

TuE  Defense  of  a  Prior  Kecoveky  is  New  IkliTTER  which  the  defendant  must  plead 
and  prove. 

It  is  not  Error  for  a  Court  to  Permit  the  Plaintiff  to  Anticipate  Such  De- 
fense of  a  prior  recovery,  by  introducing  evidence,  in  the  openins  of  his  case,  tending 
to  show  that  the  cause  of  action  in  such  case  was  not  identical  with  that  in  issue,  and 
determined  at  a  prior  date. 

Appeal  from  a  judgment  of  the  secoDd  judicial  district  court  for 
Washoe  county,  entered  in  favor  of  the  [)ls^iiiti£fis.  The  opinion  states 
the  facts. 

C,  S.  Varian,  for  the  appellant. 

B.  M,  Clarke  and  T.  Coffin,  for  the  respondents. 

Leonard,  J.  This  action  was  brought  by  plaintiffs  to  recover  the  sum 
of  two  thousand  two  hundred  and  fifty  dollars,  alleged  to  be  due  from 
defendant  for  cutting,  splitting,  and  delivering  six  hundred  cords  of 
wood,  under  a  contract  executed  by  defendant  and  one  Hugh  Porter, 
which  contract,  before  its  completion,  with  the  knowledge  and  consent 
of  defendant,  was  assigned  and  transferred  to  plaintiffs  for  a  valuable 
consideration. 

By  the  terms  of  the  contract.  Porter  agreed  to  cut,  split,  and  deliver 
cord- wood  to  the  defendant  at  the  Ophir  dump,  upon  the  cars  of  tlie 
Virginia  &  Truckee  Bailroad,  at  three  dollars  and  seventy-five  cents 
per  cord,  payable  when  sales  were  made  and  returns  of  sales  received. 
It  is  not  denied  that,  by  the  assignment,  plaintiffs  acquired  all  Porter's 
rights  under  the  contract. 

Instead  of  being  satisfied  with  a  statement  of  facts  sufficient  to 
authorize  a  recovery,  plaintiffs  inserted  in  their  complaint  many  aver- 
ments that  Were  not  necessary  in  stating  their  cause  of  action.  They 
not  only  allege  the  terms  of  the  contract,  the  assignment,  a  performance 
on  their  part,  and  the  indebtedness  of  defendant  by  reason  thereof,  but 
also  that  on  previous  dates  they  brought  an  action  and  recovered  judg- 
ment for  the  amount  then  due  for  wood  delivered  to  defendant  before 
such  suit,  and  for  which  returns  of  sales  had  before  that  time  been 
received;  that  after  said  action  was  brought  and  tried,  and  after  said 
judgment  was  entered,  they  cut,  split,  and  delivered  to  defendant,  under 
said  contract  and  in  pursuance  of  its  terms,  six  hundred  cords  of  wood, 
which  wood  was  not  included  in  said  action  and  judgment,  and  which 
had  not,  at  the  time  of  said  suit,  been  delivered  by  plaintiffs  to  the 
defendant  at  the  Ophir  dump,  and  upon  the  cars  of  the  Virginia  & 
Truckee  Bailroad,  and  which  wood  has,  since  said  suit,  been  so  deliv- 
ered, and  sold  and  shipped  by  the  defendant,  and  for  which,  and  the 
sales  thereof,  defendant  naa,  since  said  suit,  had  returns. 

The  complaint  also  contains  averments  to  the  effect  that  defendant  is 
indebted  to  plaintiffs  in  the  sum  of  two  thousand  two  hundred  and  fifty 
dollars,  for  six  hundred  cords  of  wood  cut,  split,  and  delivered  to  him 
by  them,  at  the  Ophir  dump,  upon  the  cars  of  the  Virginia  &  Truckee 


374  '  WEST  COAST  REPORTER.  [Sup.  Ct.  Nev. 

Hailroad;  that  defendant  promised  to  pay  the  same  upon  return  of  sale 
thereof,  and  that  return  has  been  had. 

Defendant  did  not  move  to  strike  out  any  portion  of  the  complaint. 
In  his  answer  he  denies  that,  after  the  former  suit  was  brought,  plaint- 
iffs, or  either  of  them,  under  said  contract,  or  any  contract,  either  cut, 
split,  or  delivered  any  wood  to  defendant  upon  the  cars  of  the  Virginia 
&  Truckee  Bailroad.  This  denial  may  be  considered  as  eliminated 
from  the  answer  by  the  stipulation  entered  into  between  plaintiffs  and 
defendant,  which  will  be  referred  to  hereafter. 

Defendant  also  denies  that  **  any  wood,  since  thef  action  and  judgment 
aforesaid,  and  not  included  therein,  and  not  at  the  time  of  said  action 
delivered  by  plaintiffs  to  defendant  at  the  Ophir  dump  and  upon  the 
cars  aforesaid,  has  been  either  cut,  split,  or  delivered  by  plaintiffs  to 
defendant,  or  that  any  wood  as  aforesaid  has  been  sold  or  shipped  to 
defendant,  or  that  he  has  had  returns  for  any  such  wood  or  the  sales 
thereof."  He  then  denies  plaiu tiffs'  allegations  of  indebtedness,  and  sets 
up  the  plea  of  estoppel  b}'  former  judgment,  in  due  form. 

The  stipulation  before  referred  to,  and  introduced  in  evidence  by 
plaintiffs,  is  as  follows:  **  We  stipulate  that  two  hundred  and  sixty-eight 
and  one  half  cords  of  wood  which  has  been  cut  under  the  contract  in 
suit  was  shipped  away  by  Price  from  the  Ophir  dump  since  the  former 
action,  and  said  wood  was  at  the  Ophir  dump  and  had  not  been  deliv- 
ered to  said  Price,  on  the  cars  of  the  Virf^inia  &  Truckee  Bailroad,  at 
the  time  of  said  former  suit  and  judgment."  Plaintiffs  had  verdict  and 
judgment  for  the  number  of  cords  stated  in  the  stipulation,  at  three  dol- 
lars and  seventy-five  cents  per  cord,  less  thirty-five  cents  per  cord  for 
loading  on  the  cars. 

This  appeal  is  from  an  order  overruling  defendant's  motion  for  a  new 
trial,  and  from  the  judgment.  The  record  shows  that  plaintiffs  offered 
in  evidence  the  judgment  roll  in  the  former  suit,  for  the  purpose  of  prov- 
ing that  the  causes  of  action  embraced  in  the  complaint  in  this  action 
were  not  identical  with  those  litigated  and  determined  in  the  former  one. 

Defendant  objected,  on  the  grounds  that  the  evidence  was  irrelevant 
and  immaterial  to  the  defendant's  case,  and  negatived  the  truth  of  the 
evidence  pleaded  by  him,  and  because  it  was  not  proper  evidence  iu  chief. 
The  court  overruled  the  objection,  on  the  ground  that,  under  the  form 
of  j^leading,  if  plaintiffs  wished  to  anticipate  the  defense  and  enter  upon 
their  rebuttal,  they  would  be  permitted  to  do  so. 

Plaintiffs  were  permitted,  also,  to  introduce  other  evidence,  against 
defendant's  objection,  tending  to  show  that  the  parties  to  this  and  the 
former  action  were  the  same,  and  that  the  alleged  causes  of  action  in  this 
suit  were  not  identical  with  those  determined  in  the  former  one. 

After  plaintiffs  rested,  defendant,  on  his  part,  introduced  documentary 
and  other  evidence,  tending  to  prove  that  the  claims  and  demands  of 
])luintiffs  in  the  present  action  were  identical  with  those  in  issue  and 
determined  in  the  former  action. 

Defendant  having  rested,  without  asking  or  getting  leave  to  reoi:)eli 
their  case,  plaintiffs  were  permitted  to  call  a  witness  to  contradict  the 
defendant,  who,  as  a  witness  in  his  own  behalf,  had  testified  that  at  the 
trial  of  the  former  action,  evidence  was  given  to  the  effect  that  the  wood 
remaining  at  the  Ophir  dump  had  been  sold,  and  the  money  or  returns 
of  sale  therefor  received. 

To  the  question  whether  any  such  evidence  was  given  at  the  former 
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trial y  defendant  objected^  on  tbe  ground  that  it  was  incompetent,  irrele* 
Tant,  and  immaterial,  and  not  in  rebuttal,  but  that  it  was  in  support  of 
plaintiffs'  main  case,  under  a  former  ruling  of  the  court.  The  objection 
was  overruled,  and  the  witness  answered  that,  to  his  best  recollection, 
no  such  evidence  was  given.  The  assignments  of  error  on  motion  for 
new  trial  were : 

1.  That  the  court  erred  in  permitting  plaintiffs  to  introduce  evidence 
in  chief  to  negative  the  estoppel  pleaded  by  defendant,  and  in  admitting 
the  rebutting  testimony  last  mentioned. 

2.  That  the  court  erred  in  giving  plaintiffs'  instructions  1  and  2,  and 
in  refusing  defendant's  first  instruction. 

It  is  not  urged  in  argument  that  plaintiffs'  first  instruction  was  erro> 
neous.  We  think  it  was  correct,  and  shall  not  notice  it  further.  De- 
fendant's defense  was  the  plea  of  estoppel.  His  denials  were  based  upon 
that  theory  of  the  case.  The  court  so  instructed  the  jury,  and  also 
charged  them  that,  if  tbey  found  from  the  evidence  that  the  matters  iu 
issue  in  this  action  had  been  litigated  and  determined  iu  the  former  one 
mentioned  in  the  pleadings,  they  should  find  for  the  defendant,  other- 
wise for  the  plaintiffs. 

On  behalf  of  defendant  the  jury  were  told  that  all  wood  which  defend- 
ant had  sold,  and  for  which  he  had  been  paid  prior  to  the  commence- 
ment of  the  former  action,  might  have  been  embraced  and  included 
therein;  and  if  they  found  from  the  evidence  submitted  to  them  that  the 
whole  or  any  part  of  the  wood  in  issue  had  been  sold,  and  the  money 
received  therefor  by  defendant,  prior  to  the  commencement  of  the  first 
action,  and  that  evidence  tending  to  establish  such  fact  was  given  before 
the  jury  on  that  trial,  then  the  former  suit  was  a  bar  to  any  recovery  in 
this  action  for  any  wood  so  in  issue;  that  it  did  not  matter  whether  the 
issue  in  the  former  suit,  if  there  was  one  as  to  the  wood  which  had  been 
sold,  was  properly  or  justly  decided  or  not;  that  the  only  question  for 
them  to  pass  upon  was  whether  such  issue  was  made  and  determined  iu 
said  suit  against  defendant. 

Defendant's  first  instruction,  refused  by  the  court,  was  to  the  effect 
that  before  plaintiffs  could  recover  at  all,  under  the  allegations  in  their 
complaint,  the  jury  must  find  that  since  the  former  suit  and  judgmeut 
plaintiffs  cut,  split,  and  delivered  at  the  Ophir  dump,  and  on  the  cars  of 
the  Virginia  &  Truckee  Eailroad,  the  wood  mentioned  in  the  stipula- 
tion. 

Defendant  insisted  in  the  court  below,  and  such  is  his  argument  here, 
that  under  the  contract  the  test  of  his  liability,  at  the  time  the  former 
action  was  brought,  was  whether  he  had  then  received  returns  of  sales  of 
wood,  although  it  had  not  been  shipped  or  delivered  on  the  cars.  At  his 
request,  the  court  so  charged  the  jury.  He  can  not  now  complain  be- 
cause the  court  adhered  to  that  construction  of  the  contract,  which  is 
undoubtedly  the  correct  one. 

Plaintiffs'  second  instruction  was  to  the  effect  that  the  burden  of  proof 
was  upon  defendant,  to  show  by  a  preponderance  of  evidence  that  the 
contract  price  for  the  wood  sued  for  was  recovered  in  the  former  action. 

Counsel  for  defendant  does  not  deny  that  immaterial  averments  need 
not  be  proved.  He  admits  that  it  was  not  necessary  for  plaintiffs  to  al- 
lege that  the  matters  in  issue  in  this  action  were  not  included  in  the 
former  one,  or  over  facts  showing  that  they  could  not  have  been..  He 
concedes  that  if  plaintiffs  had  alleged  only  what  was  neces&aiy  or  proper 
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to  constitute  their  cause  of  action,  defendant  would  bave  been  obliged 
to  allege  and  prove  the  facta  constituting  the  estoppel  claimed.  But  he 
contends  that  plaintiffs  undertook  to  avoid  the  effect  of  the  former  judg- 
ment by  their  form  of  pleading,  and  thereby  assumed  the  burden  of 
proof.     We  do  not  think  so. 

A  plaintiff  must  prove  allegations  that  are  essential  to  recovery:  Green- 
field V.  Life  Insurance  Co.,  47  N.  Y.  436;  but  he  is  not  bound  to  prove 
what  goes  merely  to  support  the  defense:  Morgan  v.  Waters,  69  lud. 
265. 

The  civil  practice  act  provides,  that  ^*  the  complaint  shall  contain  a 
statement  of  the  facts  constituting  the  cause  of  action  in  ordinary  and 
concise  language/'  and  if  the  complaint  be  verified,  the  answer  shall 
contain:  ''  1.  A  specific  denial  to  each  allegation  of  the  complaint,  con- 
troverted by  the  defendant,  or  a  denial  thereof  according  to  his  informa- 
tion and  belief: "  Sec.  39. 

This  evidently  means  material  allegations,  that  is  to  say,  allegations 
essential  to  the  plaintiff's  claim,  and  which  could  not  be  stricken  from 
the  complaint  without  leaving  it  insufficient;  allegations  which  the 
plaintiff*  must  prove  on  the  tiial  in  order  to  maintain  his  action:  Hubler 
V.  PuUen,  9  Ind.  275;  Baker  v.  Kistler,  13  Id.  63;  Canfield  v.  Tobias, 
21  Cal.  350;  Fry  v.  Bennett,  5  Sandf.  64;  Bliss  on  Code  Pleading,  359. 

The  answer  shall  contain:  ''2.  A  statement  of  any  new  matter  or 
counter-claim  constituting  a  defense  in  ordinary  and  concise  language:" 
Sec.  46. 

**  Every  material  allegation  of  the  complaint,  when  it  is  verified,  not 
specifically  controverted  by  the  answer,  shall,  for  the  purpose  of  the 
action,  be  taken  as  true.  The  allegation  of  new  matter  in  tbe  answer 
shall,  on  the  trial,  be  deemed  controverted  by  the  adverse  party:"  Sec.  65. 

''  A  material  allegation  in  a  pleading  is  one  essential  to  the  claim  or 
defense,  and  which  could  not  be  stricken  from  the  pleading  without  leav- 
ing it  insufficient:"  Sec.  66. 

Where  a  party  grounds  his  right  of  action  upon  a  negative  allegation, 
he  must  prove  it.  It  is  then  material,  and  a  denial  raises  a  material 
issue.  But  it  is  otherwise  if  he  inserts  in  his  complaint  a  negative  allega- 
tion, which  he  need  not  prove  in  order  to  make  out  cl  prima  fade  case. 
Plaintiffs  were  not  obliged  to  prove  that  this  wood  was  not  included  in 
the  former  action. 

If  a  plaintiff  in  an  action  upon  a  contract  should  allege  that  the  de- 
fendant, when  he  executed  it,  was  not  an  infant  or  a  lunatic,  he  need  not 
prove  the  allegation.  It  would  be  immaterial  to  his  cause  of  action.  A 
failure  to  deny  it  would  not  be  an  admission  of  its  truth,  and,  being  new 
matter,  its  mere  denial  would  neither  compel  the  2)lalntiff  to  prove  it  nor 
enable  the  defendant  to  establish  the  fact  that  he  was  one  or  the  other. 
Defendant's  plea  of  estoppel  was  new  matter,  and  he  was  bound  to  plead 
and  prove  it. 

Said  the  court,  in  Northrup  v.  The  Mississippi  Valley  Ins.  Co.,  47  Mo. 
444:  "Under  the  old  system,  by  pleading  the  general  issue,  everything 
was  open  to  proof  which  went  to  show  a  valid  defense.  But  the  prac- 
tice act,  which  has  substituted  for  the  general  issue  an  answer,  and 
requires  a  statement  of  any  new  matter  constituting  a  defense,  in  addi- 
tion to  a  special  denial  of  the  material  allegations  of  the  petition 
intended  to  be  controverted,  has  marked  a  complete  and  total  cbange 
in  the  principles  of  pleading.     The  defendant,  by  merely  answering  the 
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allegations  in  the  plaintifif 's  petition^  can  try  only  such  questions  of  fact 
as  are  necessary  to  sustain  'the  plaintiff's  case.  If  he  intends  to  rely 
upon  new  matter,  which  goes  to  defeat  or  avoid  the  plaintiff's  action,  he 
must  set  forth,  in  clear  and  precise  terms,  each  substantive  fact  intendcil 
to  be  so  relied  on.  It  follows,  that  whenever  a  defendant  intends  to  rest 
his  defense  upon  any  fact  which  is  not  included  in  the  allegations  neces- 
sary to  the  support  of  the  plaintiff's  case,  he  must  set  it  out  according 
to  the  statute,  in  ordinary  and  concise  language,  else  he  will  be  pre- 
cluded from  giving  evidence  of  it  upon  the  trial." 

To  the  same  effect,  see  Stevens  v.  Thompson,  5  Kan.  311;  Benedict  v. 
Seymour,  6  How.  Pr.  299;  Edson  v.  Dillaye,  8  Id.  274;  The  A.  &  N.  R. 
R.  V.  Vasbburne,  5  Neb.  124;  Coles  v.  Saulsby,  21  Cal.  50;  Catlin  v. 
Gunter,  1  Duer,  265;  Allen  v.  Reilly,  15  Nev.  453;  McKyring  v.  Bull,  16 
N.Y.  304;  Brazill  v.  Isham,  12  Id.  17;  Moak's  Van  Santvoord's  Plead- 
ings,  548,  559,  582;  Pomeroy's  Remedies  and  Remedial  Rights,  660; 
Paige  V.  Willett,  38  N.Y.  31;  Bedell  v.  Caril,  33  Id.  583;  Conaughty  v. 
Nichols,  42  Id.  87. 

If  plaintiffs  had  offered  no  evidence  that  the  contract  price  of  two  hun- 
dred and  sixty-eight  and  one  half  cords  of  wood  was  not,  and  could  not 
have  been,  included  in  the  first  action,  they  would  not,  for  that  reason, 
have  failed.  It  would  have  been  error,  therefore,  if  the  court  had  in- 
structed the  jury  that  the  plaintiffs  could  not  recover  unless  it  appeared 
by  a  preponderance  of  evidence  that  this  wood  was  not  included  in  the 
former  action,  or  to  have  granted  a  nonsuit  if  plaintiffs  had  failed  to 
prove  that  fact. 

If  defendant  had  simply  denied  that  the  contract  price  of  this  wood 
was  included  in  the  first  action,  plaintiffs  would  have  been  entitled  to 

i'udgment.  A  cause  of  action  would  have  been  conceded  on  the  record, 
^or  were  the  material  and  immaterial  averments  inserted  in  the  com- 
plaint so  interwoven  as  to  be  incapable  of  separation. 

We  think  the  court  properly  instructed  the  jury  as  to  the  burden  of 
proof.  Such  being  the  case,  we  must  consider  whether  the  court  erred 
in  permitting  plaintiffs  to  anticipate  the  defense,  by  adducing  evidence 
tending  to  show  that  the  cause  of  action  in  this  case  was  not  identical 
with  that  in  issue  and  determined  at  a  prior  date. 

Although  defendant's  defense  was  the  plea  of  estoppel,  and  though 
his  denials  of  the  material  allegations  contained  in  the  complaint  were 
based  upon  that  theory  of  the  case,  still,  by  reason  of  such  denials, 
plaintiffs  were  compelled  to  introduce  evidence,  in  order  to  make  out  a 
prima  facie  case.  , 

*'  If  the  record  contain  several  issues,  and  the  plaintiff  hold  the  affirm- 
ative in  any  one  of  them,  he  is  entitled  to  begin;  as,  if  in  an  action  of 
slander  for  charging  the  plaintiff  with  a  crime,  the  defendant  should 
plead  not  guilty,  and  a  justification.  For  whenever  the  plaintiff  is 
obliged  to  produce  any  proof  in  order  to  establish. his  right  to  recover, 
be  is  generally  required  to  go  into  his  whole  case,  according  to  the  rule 
above  stated,  and  therefore  is  entitled  to  reply.  How  far  he  shall  pro- 
ceed in  his  defense,  on  that  or  the  other  issues,  is  regulated  by  the  dis« 
cretion  of  the  judge,  according  to  the  circutnstances  of  the  case;  regard 
being  generally  had  to  the  question  whether  the  whole  defense  is  indi- 
cated by  the  plea  with  sufficient  particularity  to  render  the  plain tift''s  evi- 
dence intelligible:"  1  Greenl.  Ev.  94.  And  see  note  to  this  text,  where 
it  is  said:  '' In  Browne  v.  Murray,  Ry.  &  M.  254,  Lord  Chief  Justice 
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Abbott  gaye  tbe  plaintifT  bis  election,  after  proving  tbe  general  issue, 
eitber  to  proceed  witb  all  bis  proof  to  rebut  tbe  anticipated  defense,  or 
to  reserve  sucb  proof  till  tbe  defendant  bad  closed  bis  own  evidence — 
only  refusing  bim  tbe  privilege  of  dividing  bis  case  into  halves,  giving 
part  in  tbe  first  instance  and  tbe  residue  after  tbe  defendant's  case  was 
proved."  See  also  Cbadbourn  v.  Franklin,  5  Gray,  314;  Gommonweakh 
v.  Moulton,  4  Id.  40;  Morse  v.  Potter,  Id.  243;  Comstock  v.  Hndlyme, 
8  Conn.  261;  Scott  v.  Hull,  Id.  305;  Lick  v.  Diaz,  37  Cal.  445;  1  Pbill. 
on  Ev.  642,  note;  R.  R.  Co..  v.  Steinburg,  17  Micb.  111. 

Tbe  same  autborities  sustain  tbe  court  in  admitting  tbe  testimony  of 
witness  King.  Besides,  it  was  strictly  in  rebuttal,  and  could  not  bave 
been  given  until  after  tbe  defendant  bad  testified. 

We  find  no  error  in  tbe  record,  and  tbe  judgment  and  order  appealed 
from  are  affirmed. 


Cole  v.  Richmoni)  Miking  Company  op  Nevada. 

Filed  October  16, 1883. 

A  LrriGANT  is  Successful,  so  as  to  Render  Him  Liable  for  the  Fees  of  his 
Attorney,  which  were  contingent  upon  the  success  of  the  litigation,  if  he  gains  subatan- 
tially  everything  of  value  involved  in  the  controveray,  although  he  fails  to  gain  every- 
thing he  asked. 

An  Attorney  is  Entitled  to  the  Compensation  Agreed  upon  nnder  a  contract 
with  his  client,  by  the  terms  of  which  he  was  to  carry  on  several  cases,  and  be  paid  such 
fee  if  he  was  successful  in  one  case,  and  the  other  caaes  were  continued  to  await  the 
result  thereof  in  the  appellate  court,  where  he  wins  one  case,  and  the  other  cases  are 
continued,  although  the  reason  for  such  continuance  does  not  appear. 

Appeal  from  an  order  of  tbe  sixtb  judicial  district  court  for  Eureka 
couiitj,  granting  tbe  defendant  a  new  trial.     Tbe  opinion  states  tbe  facts. 

F.  W.  Cole,  for  tbe  appellant. 

Wj-en  &  Cheney,  for  tbe  respondent. 

Hawlet,  C.  J.  Appellant  recovered  judgment  against  respondent  for 
fifteen  bundred  dollars,  upon  a  contract  for  legal  services  rendered  in 
the  suit  of  Rose  v.  Richmond  M.  Co.  Tbe  district  court  granted  a  new 
trial.     Tbe  appeal  is  taken  from  tbat  order. 

Tbe  testimony  in  relation  to  tbe  contract,  as  given  by  appellant,  is  as 
follows:  "  Some  time  in  tbe  latter  part  of  May,  1881,  Mr.  Probert,  tbe 
managing  agent  of  tbe  defendant,  said  to  me  tbat  be  wisbed  to  employ 
me  in  tbe  Albion-Ricbmond  cases,  to  assist  in  tbeir  trial  in  tbe  district 
court.  *  *  *  He  said  be  was  willing  to  pay  a  small  fee,  but  would 
not  fix  tbe  amount.  He  told  me  to  consider  myself  engaged,  and  Mr. 
Foley  would  see  me  on  bebalf  of  tbe  Ricbmond  company  and  fix  my  fee. 
I  afterwards  saw  Foley.  Foley  asked  me  wbat  I  would  charge  to  assist 
in  tbe  trial  of  tbose  cases.  I  said  twenty- five  bundred  dollars.  He  said 
be  could  not  give  it.  '  Suppose  you  agree  to  take  one  tbousand  dollars 
now  and  fifteen  bundred  dollara  in  case  tbe  Ricbmond  company  is  suc- 
cessful in  tbe  district  court  ? '  I  said  tbere  are  tbree  cases  tbat  were 
tried  togetber  on  tbe  bearing  for  injunction,  and  tbat  tbe  same  questions 
were  involved  in  all;  tbat  tbe  cbances  were  tbat  only  one  case  would  be 
tried,  and  tbat  tbe  other  cases  would  be  postponed  to  await  tbe  result  of 
tbe  one  tried;  tbat  if  tbat  was  tbe  fact,  tbe  trial  of  one  would  'be  equiv- 
alent to  tbe  trial  of  all.    It  was  tben  agreed  between  Foley  and  myself 
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that  if  only  one  case  was  tried,  and  the  others  postponed  to  await  the 
result  of  the  one  tried  in  the  supreme  court,  I  was  to  have  the  fifteen  hun- 
dred dollars." 

In  repeating  the  conversation  appellant  testified  that  Foley  said: 
"  '  Suppose  you  agree  to  take  one  thousand  dollars  now,  and  one  thousand 
five  hundred  dollars  in  case  the  Eichmond  company  is  successful  in  the 
district  court.'  I  thought  over  the  matter  a  little  while,  and  agreed  to 
it.  Foley  said:  'Consider  that  the  contract.'  I  then  said:  'Mr.  Foley, 
there  are  three  cases  to  be  tried  in  the  district  court;  they  were  all  set- 
tled in  one  decision  by  Judge  Bising.  Now,  understand,  I  don't  thiuk 
there  will  be  but  one  case  tried  in  this  court,  and  if  the  other  cases  are 
removed,  or  are  continued  to  wait  the  issue  of  the  one  tried,  I  will  be  en- 
titled to  my  fee.'  He  said:  *  Certainly.'  I  said,  the  trial  of  one  of  them 
will  be  equal  to  the  trial  of  them  all,  and  that  if  the  Bichmond  company 
was  successful  in  the  case  that  was  tried,  I  should  consider  that  I  was 
entitled  to  the  one  thousand  five  hundred  dollars.  He  agreed  to  that. 
I  said:  '  Bemember,  this  agreement  only  relates  to  the  district  court;  if 
the  cases  are  removed  to  the  circuit  court,  or  are  appealed  to  tbe  su- 
preme court,  some  other  arrangement  is  to  be  made.'  He  said:  'Of 
course,  if  the  other  cases  are  taken  out  of  the  district  court,  or  the  one 
tried  is  appealed,  you  earn  your  money.'  *  *  *  A  few  days  afterwards 
he  came  into  my  office  and  gave  me  a  check  for  one  thousand  dollars,  in 
accordance  with  the  arrangement." 

M.  D.  Foley,  in  behalf  of  respondent,  testified  as  follows:  "I  was 
directed  by  Mr.  Probert  to  settle  the  fee  to  be  given  Mr.  Cole  in  the 
Eichmond-Albion  case.  Cole  demanded  two  thousand  five  hundred  dol- 
lars. I  said  I  could  not  give  it.  *  *  *  I  told  Cole  I  would  pay  him 
one  thousand  dollars,  and  one  thousand  five  hundred  dollars  additional 
iu  case  the  Bichmond  company  was  successful.  I  paid  him  one  thousand 
dollars.  Cole  said,  if  the  Bichmond  company  was  successful  in  the  dis- 
trict court  he  did  not  believe  that  the  Albion  company  would  try  the 
other  cases  before  Bives,  but  would  remove  them  to  the  circuit  court  of 
the  United  States,  and  if  the  Bichmond  company  won  the  Bope  case,  he, 
Cole,  would  be  entitled  to  his  contingent  fee.     I  said,  *  Yes.'" 

Bose  V.  Bichmond  Company  was  tried  at  the  June  term,  1881,  and  was 
the  only  one  of  the  Albion-Bichmond  cases  tried  at  that  term.  The 
other  cases  were  continued  for  the  term.  The  district  court,  iu  Bose  v. 
Bichmond  Company,  rendered  a  judgment  in  favor  of  the  defendant  for 
all  that  portion  of  the  mining  ground  in  controversy  "  lying  between  the 
end  Jines  of  the  Victoria  patented  claim  of  defendant,  extended  from  the 
quartzite  foot  wall  to  the  shale  hanging  wall,  and  lying  south-westerly 
of  the  line  '  K  L,' "  and  in  favor  of  plaintiffs  for  that  portion  of  the 
ground  "  lying  between  the  shale  hanging  wall  and  the  quartzite  foot 
wall,  to  the  north-west  of  said  line  *  K  L,'"  and  for  the  costs. 

The  Albion  company  appealed  from  this  judgment.  The  Bichmond 
company  did  not  appeal.  The  case  on  appeal  was  argued  in  the  supreme 
court  at  the  October  term,  1881,  and  a  decision  was  rendered  in  March, 
1882. 

At  the  September  term,  1881,  of  the  district  court,  the  other  cases 
were  continued  for  the  term  "  by  consent,"  and  at  the  February  term, 
1882,  were  passed  until  the  second  setting  of  the  calendar  **  by  consent." 
This  action  was  commenced  in  November,  1881,  and  was  tried  in  Febru- 
ary, 18^2. 


x' 
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Did  the  court  err  in  graDting  a  new  trial  ? 

Bespondent  seeks  to  justify  this  action  of  the  court  upon  two  grounds: 
1.  It  claims  that  it  was  not  successful  in  Bose  t.  Bicbmond  Company,  in 
the  district  court.  2.  It  claims  that  the  other  cases  were  not  postponed 
*'  to  await  the  result  of  the  one  tried  in  the  supreme  court." 

Neither  of  these  positions  can,  in  our  opinion,  be  legally  maintained. 
It  is  true  that  the  Bichmond  company  did  not  recover  all  it  claimed  in 
its  answer;  but  it  recovered  all  that  was  of  any  value.  The  result  of  the 
trial  was,  as  testified  to  by  appellant,  "  substantially  a  success  in  favor 
of  the  Bichmond  company."  The  judgment  "  gave  to  the  Bichmond 
company  all  the  mining  ground  that  was  of  any  value  which  was  in  con- 
troversy in  these  three  cases." 

The  president  of  respondent  testified  that  *'  the  Bichmond  company 
was  only  partially  successful  in  the  Bose  case,"  evidently  meaning  that 
it  was  only  partially  successful  because  it  did  not  gain  all  that  it  claimed. 
A  party,  however,  may  be  successful  in  a  suit  without  winning  everything 
that  is  asked  for.  The  question  whether  a  party  is  successful  or  not 
depends  upon  the  particular  facts  of  each  case — upon  the  issues  raised, 
upon  the  contest  made.  The  decision  of  the  district  judge  in  the  Bose- 
Bichmond  case  was  not  favorable  to  the  Albion  company.  The  trial 
resulted  in  a  success,  '*  a  favorable  termination,"  for  the  Bichmond  com- 
pany. The  condition  of  the  case  was  such  that  it  was  not  necessary  for 
the  Bichmond  company  to  gain  everything  it  prayed  for  in  order  to  be 
successful  in  the  litigation.  It  claimed  the  greater  portion  of  the  mining 
ground  in  controversy  by  virtue  of  the  St.  George  and  Victoria  patents. 
The  real  controversy  upon  the  merits  of  the  case  was  as  to  the  validity  of 
these  patents.  If  they,  or  either  of  them,  were  declared  valid,  it  would 
result  in  a  victory  for  the  Bichmond  company.  If  both  were  declared 
invalid,  it  would  be  a  victory  for  the  Albion  company,  although  it  would 
not,  on  that  account,  recover  all  the  ground  claimed  or  all  that  was  of 
any  value:  Bose  v.  Bichmond  M.  Co.,  17  Nev.  25. 

The  district  court  decided  that  the  St.  George  patent  was  void.  This 
part  of  its  decision  was  against  the  Bichmond  company.  But  it  held 
that  the  Victoria  patent  was  valid,  and  this  patent  embraced  all  the  min- 
ing ground  in  controversy,  under  these  patents,  that  was  of  any  value. 
The  Bichmond  company  was  successful  in  the  Bose  case,  in  the  district 
court,  within  the  meaning  of  the  word  ''  successful"  as  used  and  under- 
stood by  the  parties  to  the  contract  at  the  time  it  was  made. 

The  other  point  is  equally  without  merit.  The  other  cases  were  not 
tried.  They  were  continued.  These  facts  are  not  denied.  Why  were 
they  continued  ? 

Appellant  testified  that  at  the  June  term,  1881,  "  when  the  two  other 
cases  were  reached  and  called  on  the  calendar,  Mr.  Wren,  who  is  the 
president  and  attorney  for  the  defendant,  said  to  me  in  court:  '  Had  not 
we  better  continue  the  two  cases  up  til  the  Bose  case  is  decided  in  the 
supreme  court?'  I  said,  'Yes,'  and  thereupon  these  cases  were  con- 
tinued for  that  term,  and  have  been  continued  every  term  since."  The 
president  of  the  Bichmond  company  testified  that  these  cases  ''have 
never  been  continued  to  await  the  result  of  the  case  of  Bose  v.  Bichmond 
Mining  Company."  But  this  statement  was  based  upon  the  fact  that  no 
order  to  that  effect  was  made  by  the  district  court,  and  that  no  consent 
was  affirmatively  shown  to  have  been  given  for  such  a  continuance  by  the 
attorneys  for  the  Albion  company.     This  is  apparent  from  his  testimony 
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anil  from  his  argument.  He  testified:  *' There  has  never  been  an  agree- 
ment between  the  counsel  of  the  Eichmond  company  and  the  Albion 
Consolidated  *  "^  "^^  to  continue  them  to  await  the  result  of  the  Rose 
case.  At  the  setting  of  cases  for  trial  at  this  term  of  court,  the  cases 
were  passed  until  the  second  setting  of  the  calendar.'' 

Upon  this  testimony  he  argues  that  "  the  fact  that  no  order  of  court 
was  made  continuing  the  two  cases  to  await  the  decision  of  the  supreme 
court,  shows  that  if  such  a  suggestion  was  ever  made  by  counsel,  it  was 
never  acted  upon,  for  some  reason.  To  continue  the  two  cases  to  await 
the  decision  of  the  supreme  court  required  the  consent  of  counsel  for 
Hose  et  al.,  as  well  as  that  of  counsel  for  respondent,  and  it  does  not 
appear  that  consent  was  ever  obtained."  This  is  simply  be<rging  the 
real  question  at  issue.  Were  the  cases  continued?  Yes.  What  was 
the  reason  which  induced  counsel  upon  both  sides  to  "consent''  to  the 
postponement  of  these  cases?  None  is  given  by  respondent.  In  the 
absence  of  any  reason  given  by  respondent,  do  not  the  facts  of  this  case 
furnish  an  answer  to  the  question  ?  Was  not  the  postponement  of  the 
two  cases  the  natural  course  that  would  be  pursued  in  the  light  of  the 
history  of  the  Albion-Richmond  litigation  ?  But  one  case  would  be  tried. 
This  would  determine  the  questions  that  would  necessarily  control  the 
judgments  and  decisions  in  the  other  cases.  No  benefit  would  accrue  to 
either  party  by  the  trial  of  these  cases  until  the  one  tried  was  finally 
determined. 

The  contract  was  that  if  but  one  case  was  tried  appellant  would  be 
entitled  to  his  additional  fee.  This  was  the  plain  understanding  and 
agreement  of  the  parties.  At  the  time  the  agreement  was  made  both 
parties  anticipated  that  but  one  case  would  be  tried,  and  that,  of  course, 
the  others  would  be  continued  until  the  one  tried  was  determined  in  the 
appellate  court.  One  case  was  tried.  The  others  were  continued.  It 
was  not  necessary,  and  it  is  not  the  usual  practice,  in  cases  of  consent, 
for  the  record  to  show  why  a  case  is  continued  or  passed.  The  reasons 
often  go  without  stating.  The  merits  of  the  question  at  issue  is  disposed 
of  by  the  fact  that  the  cases  were  continued,  and  no  reason  has  been 
given  for  the  continuance,  except  the  one  mentioned  in  the  testimony  of 
appellant. 

Upon  the  undisputed  testimony  in  this  case  appellant  was  to  have  one 
thousand  five  hundred  dollars  as  an  additional  fee,  if  the  Eichmond  com- 
pany was  successful  in  the  district  court  in  the  Eose-Eichmond  case 
(that  being  the  case  tried),  and  the  other  cases  were  continued  to  await 
the  result  of  that  case  in  the  appellate  court.  The  Eichmond  company 
was  successful.  The  other  cases  were  continued.  The  verdict  of  the 
jury  was  in  accordance  with  the  evidence  and  the  law.  The  court  erred 
in  setting  it  aside. 

The  order  of  the  district  court  granting  a  new  trial  is  reversed. 
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PhIPPS   ET   AL.    V,   HULLT. 
Ftled  Novemher  12,  1883, 

Assay  Value  of  Ores. — ^In  an  action  to  recover  for  tlie  reduction  of  ores,  under  a 
contract  by  the  terms  of  which  the  defendant  agreed  to  pay  the  plaintiff  ''sixty-five  per 
cent,  of  the  assay  value  of  said  ores,  such  assay  to  be  made  from  said  ores  taken  from 
the  battery  samples,"  evidence  is  admissible  to  show  the  true  value  of  such  ores,  and 
that,  by  reason  of  fraud  or  mistake  on  the  plaintiff *s  part,  the  battery  samples  did  not 
correctly  show  such  value. 

The  Admission  of  Immaterial  Evidence,  Which  oould  not  have  Pbejitdiced 
the  beaten  party,  is  not  sufficient  to  warrant  a  reversal. 

Appeal  from  a  judgment  of  the  fii'st  judicial  district  court  for  Storey 
county,  entered  in  favor  of  the  plaintiffs.  The  plaintiffs  appealed.  The 
opinion  states  the  facts. 

if.  N,  Stone,  for  the  appellants. 

W,  E,  F,  Deal  and  B,  C.  Whitman,  for  the  respondent. 

Hawley,  C.  J.  This  action  was  brought  by  plaintiflTs  to  recover  two 
thousand  and  ninety-five  dollars  and  sixty  cents,  alleged  to  be  due  from 
the  defendant  on  a  contract  for  reducing  certain  ores  at  defendant's  mill. 
The  contract,  as  averred  in  the  complaint,  required  defendant  to  pay 
plaintiffs,  after  deducting  six  dollars  aud  fifty  cents  per  ton  for  expenses 
of  reduction,  **  sixty-five  per  cent,  of  the  assay  value  of  said  ores,  such 
assay  to  be  made  from  said  ores  taken  from  the  battery  samples  at  said 
mill."  It  is  alleged  that  the  ascertained  value  of  said  ores,  by  the  assays 
taken  from  the  battery  samples,  was  the  sum  of  one  hundred  and  thirty- 
four  dollars  per  ton. 

The  defendant  in  his  answer  alleges  that  **  he  was  to  pay  sixty-five  per 
cent,  of  the  battery  sample  assay,  less  six  dollars  and  fifty  cents  for 
working,  and  less  discount  on  the  bullion  produced."  He  avers  that  he 
reduced  twenty  tons  of  ore,  and  "admits  that  battery  samples  of  such 
workings  were  made,"  but  denies  that  they  were  duly  or  properly  made, 
aud  says  '*  that  either  by  fraud  of  plaintiff  Cizovich,  or  mistake  by  defend- 
ant's employees  they  failed  to  show  the  assay  value  of  such  ores."  He 
''  admits  that  such  assays  apparently  showed  the  value  of  such  ores  or 
matter  to  be  one  hundred  and  thirty-four  dollars  per  ton,  but  avers  that 
the  real  value  was  not  more  than  fourteen  dollars  and  sixty  cents  per 
ton."  He  also  avers  **  that  the  entire  product  of  such  ore,  *  *  *  by  him 
carefull;^  and  properly  worked  at  his  mill,  was  no  more  than  one  hundred 
and  eighty  dollars." 

The  cause  was  tried  before  the  court  without  a  jury,  and  judgment  was 
rendered  in  favor  of  plaintiffs  for  two  hundred  and  sixty-five  dollars,  or 
its  equivalent  in  gold  and  silver  bullion. 

1.  We  are  of  opinion  that  the  averments  in  the  answer  raised  an  issue 
as  to  the  terms  of  the  contract,  and  also  as  to  the  correctness  of  the  assays 
which  were  taken  from  the  battery  samples. 

2.  It  was  argued  by  plaintiffs  that  the  assays  taken  from  the  battery 
samples  were  the  only  tests  provided  in  the  contract  for  determining  the 
value  of  the  ore,  hence,  that  Ihe  court  erred  in  admitting  any  other  tes- 
timony for  the  purpose  of  establishing  its  value. 

By  the  terms  of  the  contract  the  assays  from  the  batteiy  samples  were  to 
be  taken  as  a  means  of  ascertaining  the  value  of  the  ore,  but  this  was,  of 
course,  upon  the  understanding  of  the  parties  that  the  aesays  would  be 
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correct.  It  never  was  the  intention  of  the  parties  that  they  should  be 
hound  by  the  assays  if  they  did  not  fairly  represent  the  value  of  the  ore. 
The  language  of  the  averments  in  the  pleadings,  when  interpreted  with 
reference  to  the  intention  of  the  parties,  is  not  susceptible  of  such  a  con- 
struction. It  was  the  true  value  of  the  pulp  from  the  battery  that  was  to 
be  taken  as  a  guide  for  the  settlement. 

Contracts  of  this  character  are  presumed  to  be  made  with  a  view  of 
protecting  both  parties.  The  owner  of  the  ore  is  guaranteed  a  certain 
per  cent,  of  its  true  value,  which  secures  to  him  a  fair  return.  If  the 
mill-owner  is  careful,  and  works  the  ore  closely,  he  may  be  able  to  save 
more  tban  the  per  cent,  agreed  upon,  and  thus  secure  to  himself  an  addi- 
tional profit  for  the  working  of  the  ore.  He  also  avoids  the  necessity  of 
a  clean-up  for  every  small  quantity  of  custom  ore  that  he  may  work,  and 
is  thereby  enabled  to  crush  and  reduce  the  ore  at  less  expeuse  than  if 
the  contract  called  for  the  bullion  produced  by  the  ore.  If  the  assays 
taken  from  the  battery  samples  are  correct,  the  parties  are  protected  and 
bound  by  them,  whether  the  clean-up,  if  made,  amounts  to  the  percent- 
age agreed  upon  or  not.  But  if  the  assays  are  not  correct  the  parties 
are  not  bound  by  them,  and  may  introduce  any  competent  testimony 
tending  to  establish  the  true  value  of  the  ore. 

3.  Upon  the  trial  plain tiflFs  introduced  two  assays  taken  from  the  bat- 
tery samples.  One,  taken  under  the  direction  of  the  defendant,  of  one 
hundred  and  thirty-four  dollars  and  eighly-two  cents  per  ton;  the  other, 
taken  under  the  direction  of  plaintiff  Cizovicb,  of  one  hundred  and 
twenty-eight  dollars  per  ton.  About  half  the  ore  had  passed  through 
the  battery  when  the  assay  of  one  hundred  and  thirty-four  dollars  and 
eighty-two  cents  was  obtained. 

It  is  argued,  on  behalf  of  plaintiffs,  that  defendant  was  negligent  in 
not  then  taking  the  necessary  steps  to  secure  himself  by  haviug  other 
samples  taken  from  the  battery  and  seeing  that  proper  and  correct 
assays  were  made  therefrom;  or  in  not  refusing  to  reduce  the  balance  of 
the  ore  unless  the  mistake  in  the.  assays  taken  was  corrected  in  some 
manner  that  might  be  agreed  upon  between  the  parties.  It  is  also 
claimed  that  the  testimony  introduced,  on  the  part  of  the  defendant, 
was  incompetent  to  prove  the  real  value  of  the  ore,  or  to  show  that  the 
assay  value  of  the  ore  was  less  than  shown  by  the  assays  taken  from  the 
battery  samples. 

It  would  have  been  proper  for  the  defendant  to  have  pursued  the 
course  suggested;  but  it  was  not  necessarily  the  only  course  to  be  pur- 
sued in  order  to  ascertain  the  facts.  The  defendant  seems  to  have  used 
due  diligence  in  notifying  plaintifiTs  that  something  was  wrong  about  the 
assays,  and  in  endeavoring  to  find  out  what  the  true  value  of  the  ore 
was.  He  testified  that  after  he  ascertained  from  the  assay er  what  the 
battery  samples  assayed,  he  asked  plaintiff  Phipps  for  time  to  settle, 
''because  the  amalgam  produced  by  the  ore  showed  that  the  ore  was  not 
of  the  value  that  the  assay  of  the  battery  samples  showed."  When  he 
showed  plaintiff  Cizovich  the  assay,  he  told  him  "it  was  too  high." 
Phipps  said:  **  HuUy  informed  me  that  the  assays  went  one  hundred  and 
thirty-four  dollars  per  ton,  and  he  then  expressed  some  surprise  that  it 
went  so  high,  and  asked  whether  I  was  not  surprised.  He  also  said  that 
if  we  were  not  in  a  hurry  he  would  like  to  have  us  wait  until  he  could 
make  a  clean-up  before  making  a  settlement  with  us."  '  It  does  not  ap- 
pear that  either  of  the  plaintiffs  objected  to  waiting  for  the  clean- up. 
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Neither  of  tliem  requested  that  any  other  assays  from  the  battery  samples 
should  be  made.  Both  parties  had  an  equal  opportunity  to  correct  the 
mistake  in  the  batteiy  sample  assays,  and  to  pursue  any  course  necessaiy 
to  preserve  their  respective  rights. 

After  the  assay  of  one  hundred  and  thirty-four  dollars  and  eighty-two 
cents  was  made,  defendant  took  a  pulp  assay  from  the  tank  '*  because 
evidences  were  cropping  out  that  the  battery  assays  were  too  high."  He 
testified  that  he  told  Gizovich  after  he  received  the  battery  sample  assays 
that  he  ''  did  not  believe  that  the  ore  was  of  a^y  such  value,  because  the 
gold  in  the  ore,  as  shown  in  the  battery  sample  assays,  predominated  in 
so  much  greater  proportion  than  the  gold  in  the  bullion  which  the  ore 
produced,  as  shown  by  the  assays  taken  from  the  tank.  The  pulp  from 
the  tank  assayed  sixteen  dollars  and  eighty-nine  cents  per  ton." 

The  defendant  worked  two  thousand  seven  hundred  pounds  of  ore  be- 
longing to  himself  with  plaintiffs'  ore,  and  the  entire  clean-up  at  the  mill, 
of  all  the  ore,  only  produced  a  bar  of  bullion  of  the  value  of  two  hun« 
dred  and  sixty-five  dollars.  Bossell  testified,  on  behalf  of  defendant,  that 
he  was  an  amalgamator  by  occupation,  of  fourteen  years'  experience;  that 
^he  had  charge  of  the  working  and  reduction  of  the  ore;  that  it  was  prop- 
erly worked;  t^iat  he  took  as  fair  a  sample  as  he  could  from  the  tanks; 
that  the  amalgam  out  of  the  pans  "  represented  the  entire  product  of  the 
ore  which  plaintiffs  sent  to  the  mill;"  that  he  '*  did  not  intend  to  clean 
up,  but  the  difference  between  the  assays  from  the  battery  and  the  assay 
from  the  tank  was  so  peculiar  that  Mr.  Hully  told  me  to  clean  up;"  that 
the  sample  taken  ^'  from  the  tank  had  the  results  of  no  other  ore  except 
plaintiffs';"  and  that  he  did  not  think  it  possible  that  they  "  could  have 
made  a  loss  in  milling  this  ore  of  the  difference  between  two  hundred 
and  sixty-five  dollars  and  two  thousand  dollars." 

This  testimony  was  competent,  as  it  tended  to  show  that  the  assays 
from  the  battery  samples  were  not  correct;  and  also  tended  to  show 
what  the  true  value  of  the  ore  was. 

It  is  claimed  that  the  court  erred  in  allowing  testimony  as  to  the  value 
of  ore  at  other  places  in  the  St.  John  mine  than  that  from  which  plaint- 
iffs' ore  was  taken.  We  deem  it  unnecessary  to  decide  whether  this  tes- 
timony was  competent  or  not.  It  certainly  was  of  but  little,  if  any, 
value  in  determining  the  fact  at  issue,  and  it  is  apparent  to  us,  from  the 
record,  that  plaintiffs  were  not  prejudiced  by  it,  and  that  the  judgment 
would  have  been  the  same  if  it  had  been  excluded.  The  error,  if  any, 
is  not  of  sufiScient  importance  to  justify  a  reversal  of  the  judgment: 
Merle  v.  Mathews,  26  Cal.  467;  Persons  v.  McKibben,  5  Ind.  263;  Will- 
iamsburg C.  I.  Co.  V.  Gary,  83  111.  454;  Albin  v.  Kinney,  96  Id.  216. 

The  judgment  of  the  district  court  is  affirmed. 


tloSENBORF   V.   MAin>EL  ET  AL. 
Piled  November  12, 1883, 

In  an  Action  against  Sureties  on  an  Injunction  Bond,  an  alle«ttion  of  dama^j^e  is 
sufficient  to  the  effect  that  by  reason  of  said  injunction  plaintiff  has  been  damaged  m  a 
certain  amount,  "no  part  of  which  has  been  paid." 

No   DEMAND    FOR  TaYMENT   IS   NkCESSARY  IN  OBDEB  TO  EnFOECE  THE    LIABILITY  OF 

SuBETiBs  on  an  injunction  bond,  conditioned  for  the  payment  to  the  plaintiff  of  what- 
ever damages  he  might  suffer  by  reason  of  the  injunction. 
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Where  a  Sheripf  is  Restrained  from  Applying  any  moneys  ♦''•>t  li»i  might  realize 
from  the  Bale  of  certain  property  of  a  judgment  debtor  to  the  satisfaction  of  the  judg- 
ment, and  upon  a  sale  thereof  he  consequently  refuses  to  credit  the  amount  of  such 
judgment  on  the  judgment  creditor's  bid,  whereby  the  latter  was  prevented  from  pur- 
chasing such  property,  the  damages  resulting  from  such  refusal  of  the  sheriff  may  be 
recovered  in  an  action  against  the  sureties  on  the  injunction  bond. 

Appeal  from  a  judgment  of  tbe  first  judicial  district  court  for  Storey 
county,  entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Kirhpalrick  <Jb  Stephens,  and  Naphtaly,  Freidenrich  &  Ackemian,  for  the 
appellants. 

W.  E.  F,  Deal,  for  the  respondent. 

Belknap,  J.  Flaintifif  recovered  a  judgment  at  law  against  the  firm 
of  Meyer  Brothers.  Thereafter  J.  Baum  &  Co.,  other  creditors  of  Meyer 
Brothers,  commenced  a  suit  in  eqnity  against  the  plaintiff  and  others  to 
set  aside  the  judgment,  and  obtained  an  injunction  against  the  sherifi"  of 
the  county  requiring  him  to  hold  all  moneys  he  might  realize  from  the 
sale  of  property  levied  on  in  the  case  of  Kosendorf  v.  Meyer  Brothers 
until  the  further  order  of  the  court.  Defendant  in  the  equity  suit  (plaint- 
"iff  here)  prevailed,  and  the  present  action  is  brought  upon  an  under- 
slanding  entered  into  upon  the  issuing  of  the  injunction.  Trial  was  had 
upon  the  merits,  and  judgment  rendered  in  favor  of  plaintiff. 

The  only  question  made  arises  upon  the  judgment  roll,  and  is  whether 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of  action.  It 
is  claimed  that  no  breach  of  the  condition  of  the  undertaking  is  assigned, 
in  that  the  complaint  does  not  state  that  the  complainants  in  the  equity 
suit  have  not  paid  the  damages  incurred  by  reason  of  the  injunction. 

The  complaint  alleges:  "  Plaintiff  has  been  damaged  by  reason  of  said 
injuuction  in  the  sum  of  three  thousand  dollars,  no  part  of  which  has. 
been  paid." 

This  averment  is  sufficient.  The  only  objection  that  can  be  suggested 
is  that  it  is  general,  and  does  not  expressly  state  complainants  have  not 
paid  the  damages;  but  the  suggestion  is  without  merit,  and  could  be 
raised  only  on  special  demurrer.  It  is  also  claimed  that  the  complaint  is.. 
defective  in  not  stating  a  demand.  Mr.  Chitty  says  that  a  demand  must; 
be  averred,  when  by  the  terms  of  the  contract  it  is  incumbent  on  the- 
plaintiff  to  request  the  defendant  to  perform  his  contract,  such  request 
being,  as  it  were,  a  condition  precedent:  Ch.  PI.  340. 

But  this  is  not  a  case  in  which  a  request  is  necessary  to  the  right  of  ac- 
tion. The' condition  of  tlSe  undertaking  is  that  the  complainants  in  the- 
equity  suit  will  pay  to  the  parties  enjoined  such  damages,  not  exceeding 
one  thousand  five  hundred  dollars,  as  they  may  sustain  by  reason  of  the 
injunction,  and  no  demand  or  other  act  upon  the  part  of  the  plaintiff 
here  is  contemplated.  Defendants'  covenanted  that  plaintiff  should  be 
paid.  They  were,  therefore,  in  default,  and  no  demand  was  necessary: 
Gibbs  V.  Southam,  5  Bam.  &  Adol.  911;  Dyer  v.  Eich,  1  Met.  190;  Nel- 
son V.  Bostwick,  5  Hill  (N.  Y.),  40. 

The  injunction  order  restrained  the  sheriff  from  applying  any  moneys, 
that  might  be  realized  upon  the  execution  sale  of  the  property  of  defend- 
antSy  in  the  case  of  Kosendorf  v.  Meyer  Brothers,  to  the  satisfaction  of' 
the  judgment,  and  directed  }/lm  to  hold  such  moneys  until  the  further 
order  of  the  court.  Upon  the  sale  the  sheriff  refused  to  credit  plaintiff's* 
judgment  with  his  bid;  and  thereby,  plaintiff  alleges,  he  was  prevented 
frpm  purchasing  the  prope*'^^'*'^ "  '"maged. 
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In  general,  the  law  does  not  require  the  ezecntion  creditor  to  pay  the 
amount  of  his  own  bid  in  money,  because  the  creditor  is  himself  entitled 
to  receive  the  money  recovered  upon  his  execution.  He  is  not,  therefore, 
required  to  pay  out  money  which  he  is  entitled  to  recover  back.  But  the 
purpose  of  the  injunction  was  to  preserve  the  moneys  that  might  be  real- 
ized from  the  sale  of  the  property  of  the  judgment  debtor  until  the  rights 
of  the  creditors  could  be  determined,  and  this  purpose  would  have  been 
disregarded,  and  the  order  of  the  court  violated,  had  the  sherifif  credited 
plaiutiff's  bid  upon  his  judgment.  The  sheriff  properly  refused  to 
deliver  the  property  until  he  received  the  money,  aud  his  refusal  was 
made  in  obedience  to  the  injunction.  The  damage  resulting  is  charge- 
able agaiust  defendants  upon  their  undertaking. 

Judgment  affirmed. 


Bebsb  V,  EiKEEAD,  Ex'r  etc.,  et  al. 

FtUd  November  IS,  1883. 

A  Vendor's  Lien  Exists  in  Favor  of  a  Partner  on  his  share  of  the  partnership 
real  estate  which  he  has  conveyed  to  his  copartner,  and  the  same  may  be  enforced  against 
the  estate  of  tiie  latter,  in  the  absence  of  fraud. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Washoe  county,  entered  in  favor  of  the  defendants.  The  opinion  states 
the  facts. 

William  Webster ^  for  the  appellant. 

R,  M,  Clarke^  for  the  respondents. 

Leonard,  J.  Plaintiff  appeals  from  the  judgment  rendered  herein  in 
favor  of  defendants  for  their  costs  of  suit.  It  is  assigned  as  error  that 
the  court  below  erred  in  sustaining  defendants'  demurrer  to  the  original 
complaint,  aud  also  in  sustainiug  the  demurrer  of  James  H.  Kinkead, 
executor,  to  plaintiff's  amended  complaint. 

By  the  amended  complaint,  plaintiff  alleges  that  the  partnership  of 
himself  and  Crocker  until  the  latter's  death;  that  he  owned  an  undivided 
one  half  interest  in  the  property  described  in  the  deed  before  mentioned, 
and  as  such  owner,  at  the  request  of  Crocker,  and  for  the  consideration 
of  seven  thousand  five  hundred  dollars,  sold  and  conveyed  to  said 
Crocker,  by  deed  duly  executed  by  plaintiff,  an  undivided  one  half  inter- 
est in  and  to  the  lands,  water  rights,  and  priirileges  described  therein; 
that  no  part  of  said  sum  has  been  paid,  and  the  whole  of  said  considera- 
tion is  now  due;  that  Crocker  died  in  September,  1879,  seised  of  said 
property;  that  defendant  James  H.  Kinkead  is  the  duly  appointed  and 
acting  executor  of  the  last  will  and  testament  of  said  Crocker,  deceased; 
that  within  the  time  allowed  by  law,  plaintiff  duly  presented  his  demand 
in  the  sum  of  seven  thousand  five  hundred  dollars  to  said  executor  for 
allowance,  and  that  the  same  was  rejected  and  disallowed;  that  the  other 
parties  defendant  are  legatees  and  heirs  at  law  of  said  Crocker,  deceased, 
and  have  and  claim  an  interest  in  said  estate  because  of  the  last  will  and 
testament  of  said  Crocker. 

Upon  these  facts,  plaintiff  prays  that  a  vendor's  lien  be  decreed  in  his 
fuvor,  and  against  all  the  defendants  named,  for  the  sum  of  seven  thou- 
sand five  hundred  dollars,  the  consideration  named  in  said  conveyance; 
that  an  order  of  sale  be  made  directing  the  sale  of  so  much  of  said  prem- 
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ises  as  may  be  necessary  to  pay  plaintiff's  demand  for  the  purchase  price 
of  said  property. 

The.amended  complaint  was  demurred  to,  on  the  ground  that  it  did 
not  state  a  cause  of  action.  The  demurrer  was  sustained.  Plaintiff  re- 
fusing to  amend  further,  judgment  for  defendants'  costs  was  rendered 
against  plaintiff,  as  before  stated.  We  think  the  averment  of  copartner- 
ship is  sufficient:  Beese  y.  Kinkead,  17  Ney.  447. 

Counsel  for  respondent  contends  that  if  a  partnership  existed,  and  the 
property  conveyed  was  partnership  property,  there  was  no  lien  for  the 
purchase  money;  that  the  property  would  still  be  subject  to  the  partner- 
ship debts,  and  the  equitable  lien  of  the  creditors  would  prevail. 

But  the  complaint  does  not  show  the  existence  of  any  partnership 
creditors,  and  if  such  there  are,  they  are  not  made  parties.  The  defend- 
ants have  the  right  to  protect  themselves,  but  not  the  creditors  of  the 
partnership. 

If  the  conveyance  was  fradulent,  the  fact  does  not  appear  in  the 
amended  complaint,  but  it  does  appear  that  plaintiff  sold  to  Crocker  the 
property  described  in  the  deed  for  seven  thousand  five  hundred  dollars, 
and  that  no  part  of  the  purchase  money  has  been  paid.  Upon  these 
facts,  in  the  absence  of  fraud,  which  can  not  be  presumed,  the  plaintiff 
is  a  creditor  of  Crocker's  estate  to  that  amount,  and  on  general  princi- 
ples has  a  lien  on  the  property  sold  as  security  for  the  debt:  Burt  v. 
Wilson,  28  Cal.  638;  Cahoon  v.  Robinson,  6  Id.  226;  Leman  v.  Whit- 
ney, 4  Buss.  427. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  plaintiff's 
amended  complaint. 

The  judgment  is  reversed,  with  instructions  to  the  court  below  to 
allow  defendants  a  reasonable  time  to  answer. 


BfiOWlf   V.   EVAKS. 
rUed  November  12,  188S. 

Granteb  of  Land  bt  Deed,  Which  Gives  Him  the  Right  to  Take  Sufficien^t 
Watek  from  certain  ditchoB,  "  to  irrigate  the  land  conveyed  and  for  domestic  purposes, 
to  an  amount  not  exceeding  two  hundred  inches,"  upon  condition  that  he  should  **pay 
pro  rata  as  the  amount  of  "water  he  uses  on  the  land  conveyed  shall  bear  to  the  whole 
amount  of  water  that  is  conveyed  in  said  ditches,  for  any  needed  repairs  of  said  ditches,  '* 
has  the  option  of  usinff  whatever  amount  of  water  he  deems  sufficient  for  these  purposes, 
and  is  not  liable  for  the  expenses  incurred  in  repairing  the  ditches  beyond  a  pro  rata 
proportion,  based  upon  the  quantity  of  water  actually  used  or  demanded  by  him. 

Where,  however,  Such  Grantee  Serves  the  Grantor  with  Notice  that  He 
Kequirbs  a  specific  quantity  of  water,  and  the  same  is  furnished  him,  he  is  estopped 
from  denying  that  he  did  not  need  the  same  and  did  not  use  it.  And  in  an  action 
against  him  to  recover  his  proportionate  share  of  such  expenses,  such  notices,  so  long  aa 
they  remain  unrevoked,  are  admissible  in  evidence  to  show  the  amount  of  water  used 
by  him. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for  Washoe 
county,  entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

0.  5.  Varian  and  P.  Evans,  for  the  appellant. 

B.  H,  Lindsay,  for  the  respondent. 

,  J.     Bespondent  recovered  judgment  against  appellant  for 

four  hundred  and  seventy-four  dollars  and  four  cents^  for  his  propor<- 
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tionate  part  of  tbe  expenses  of  keeping  certain  water  ditches  in  repair, 
under  and  by  virtue  of  a  clause  in  a  deed  executed  by  respondent's 
grantor  to  appellant,  as  follows:  "Said  first  party  also  hereby  conveys 
to  the  second  party,  his  heirs  and  assigns,  the  right  to  take  sufficient 
water  from  either  of  said  ditches  above  named,  to  irrigate  the  land  above 
conveyed,  and  for  domestic  purposes,  to  an  amount  not  exceeding  two 
hundred  inches,  under  a  six-inch  pressure,  upon  condition  that  the 
second  party,  his  heirs  or  assigns,  shall  pay  pro  rata,  as  the  amount  of 
water  he  or  the}'  use  on  the  land  conveyed  shall  bear  to  the  whole 
amount  of  water  that  is  conveyed  in  both  of  said  ditches,  for  any  needed 
repairs  or  enlaiigement  of  said  ditches,  or  either  of  them." 

In  respondent's  complaint  it  is  alleged:  "That  between  the  *  *  * 
first  day  of  August,  a.  d.  1879,  and  the  thirtieth  day  of  June,  a.  d.  1882; 
the  needed  repairs  of  both  of  said  ditches  amounted  to  the  sum  of  two 
thousand  four  hundred  and  eighty-eight  dollars  and  seventy-five  cents, 
which  amount  said  plaintiff  has  paid,  laid  out,  and  expended  for  said 
needed  repairs  on  both  of  said  ditches  during  said  period;  that  the 
quantity  of  water  run  in  both  of  said  ditches  continuously  during  the 
time  last  aforesaid  has  been  one  thousand  and  fifty  inches,  under  a  six- 
inch  pressure,  and  no  more;  that  during  the  time  last  aforesaid  de- 
fendant has  used  continuously  from  said  ditches  the  full  amount  of 
two  hundred  inches  of  water,  under  a  six-inch  pressure,  for  irrigating 
and  domestic  purposes." 

Appellant  in  his  answer  denies  that  the  needed  repairs  exceeded  the 
sum  of  one  thousand  seven  hundred  dollars,  and  denies  that  he  used 
"more  than  fifty  inches  of  water,  under  a  six-inch  pressure."  He  did 
not  deny  the  averment  in  the  complaint  as  to  the  quantity  of  water 
running  in  the  ditches. 

Upon  the  trial,  respondent  testified  that  the  expenses  of  repairing  the 
ditches  amounted  to  two  thousand  four  hundred  and  eighty-eight  dol- 
lars and  seventy-five  cents,  as  alleged  in  his  complaint,  and  there  was  no 
testimony  to  the  contrary.  Upon  the  issue  of  fact,  as  to  the  amount  of 
water  actually  used  by  appellant,  there  was  a  conflict  of  evidence.  Re- 
spondent testified  that  at  several  times,  during  the  period  mentioned  in 
the  complaint,  he  had  seen  two  hundred  inches  of  water  flowing  into 
appellant's  boxes  and  ditches.  Appellant  testified  that  during  the  period 
mentioned  **  he  never  used  for  irrigating  or  domestic  purposes  more 
than  fifty  inches  from  plaintiff's  ditches,"  and  that  that  quantity  was 
sufficient  to  irrigate  his  land. 

During  the  trial  respondent  offered  in  evidence  several  notices  and 
letters  written  by  appellant  to  respondent,  relative  to  the  use  of  the 
water,  the  amount  required  by  him,  etc.  Appellant  objected  to  their 
admission  in  evidence,  upon  the  ground  that  they  were  "incompetent, 
irrelevant,  and  immaterial;"  that  they  were  written  prior  to  a  settle- 
ment between  the  parties  in  1879,  and  prior  to  the  alleged  causes  of 
action ;  that  they  were  too  remote,  and  did  not  reflect  upon  the  present 
issues;  "that  the  deed  mentioned  in  the  complaint  fixed  the  rights  and 
duties  of  the  parties,  and  under  it  the  plaintiff  was  required  to  keep 
said  quantity  of  two  hundred  inches  flowing  in  the  ditches  ready  for  the 
defendant's  use,  and  that  no  act  or  declaration  of  the  defendant  could 
add  to  or  restrict  that  duty." 

Tbe  court  allowed  the  notices  and  letters  to  be  read  in  evidence,  "  for 
^he  purpose  only,  as  limited  by  the  court,  of  reflecting  upon  the  quantity 
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of  land  irrigated  by  defendant  and  the  quantity  of  water  used  by  him." 
At  tbe  close  of  the  testimony  the  court  gave  to  the  jury  the  following 
instruction:  **  If  you  believe,  from  the  evidence,  that  the  defendant, 
prior  to  August,  1870,  demanded  of  plaintiff,  and  notified  plaintiff  that 
Le  would  require,  two  hundred  inches  of  water  (and  that  said  demand  has 
not  been  altered  or  rescinded)  out  of  the  ditches  referred  to,  and  that 
plaintiff,  weather  and  unavoidable  accidents  permitting,  kept  the  said 
water  at  the  disposal  of  the  defendant  during  the  time  mentioned  in  tbe 
complaint  as  the  time  for  which  repairs  are  charged,  then  you  will  find 
for  tbe  plaintiff  for  such  sum  as  you  may  find  reckoning  as  1050  :  200:: 
2488.75  to  the  amount  to  be  found;  provided,  that  you  further  find,  from 
the  evidence,  that  the  plaintiff  made  the  repairs  charged  for,  and  that 
such  repairs  were  necessary  on  said  ditches,  and  that  the  charges  there- 
for are  correct." 

The  questions  whether  the  court  erred  in  admitting  the  notices  and 
letters,  or  in  giving  this  instruction,  will  be  considered  together. 

Appellant  contends  that,  under  the  language  in  the  deed,  it  is  the  duty 
of  respondent  to  keep  two  hundred  inches  of  water  running  in  the  ditches, 
and  that  appellant  may  use  as  much  or  as  little  of  that  amount  as  he 
pleases,  and  that  he  is  only  bound  to  pay  a  pro  rata  proportion  for  the 
amount  of  water  which  he  actually  uses.  Is  this  interpretation  correct? 
The  grantor  conveyed  as  much  water  as  is  sufficient  to  irrigate  certain 
land, and  for  domestic  purposes,  to  "an  amount  not  exceeding  two  hun- 
dred inches,  under  a  six-inch  pressure."  Under  this  provision  appellant 
did  not  acquire  any  title  to  any  greater  quantity  of  water  than  is  suffi- 
cient "  to, irrigate  the  land"  mentioned  in  the  deed,  "  and  for  domestic 
purposes."  If  ten  inches  is  sufficient,  that  is  all  he  is  entitled  to.  If  it 
takes  two  hundred  inches,  he  is  entitled  to  that  amount,  subject,  of  course, 
to  the  other  considerations  in  the  deed,  which  are  not  in  issue  in  this  case. 

Whatever  amount  is  required,  it  is  the  duty  of  the  respondent  to  keep 
running  in  the  ditches,  ready  for  appellant's  use.     But  respondent  is' 
only  required  to  furnish  the  quantity  of  water  sufficient  to  irrigate  the 
land,  and  for  domestic  purposes. 

Appellant  has  the  option  of  using  whatever  amount  is  deemed  suffi- 
cient for  these  purposes,  and  is  not  liable  for  the  expenses  incurred  in 
repairing  the  ditches  beyond  a  pro  rata  proportion,  based  upon  the  quan- 
tity of  water  actually  used  or  demanded  by  him. 

The  question  as  to  the  amount  of  water  required  by  appellant  would 
be,  primarily  at  least,  determined  by  himself.  If  he  notifies  respondent 
that  be  needs  and  requires  the  full  amount  of  two  hundred  inches,  re- 
spondent would  have  the  right  to  tui*n  on  that  amount  of  water  in  the 
ditches,  and  to  charge  him  for  that  proportion  of  the  expenses  incurred 
in  the  repairs  of  the  ditches,  whether  the  water  was  actually  used  or  not. 
After  giving  respondent  notice  that  he  requires  a  specific  quantity  of 
water,  appellant  could  not,  in  good  conscience  and  fair  dealing,  be  per- 
mitted to  say  that  he  did  not  need  the  amount  demanded  and  did  not 
use  the  same.  In  this  view  of  the  case,  the  notices  and  letters  were 
admissible  for  the  purpose  of  determining  the  quantity  of  water  required 
and  used  by  appellant. 

A  brief  statement  of  the  contents  of  the  notices  and  letters  will  show 
that  the  court  did  not  err  in  giving  the  instruction  complained  of. 

In  the  letter  dated  March  5, 1878,  appellant  called  respondent's  atten- 
tion to  the  fact  that  he  had  a  few  days  previously  notified  him  that  the 
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water  would  be  wanted  for  irrigation,  and  closes  by  demanding  that  the 
water  be  turned  on,  ''at  least  one  hundred  inches  in  each  ditch." 

In  the  notice  dated  March  11,  1878,  after  reciting  the  clause  in  the 
deed  with  reference  to  his  rights,  he  says:  '*  You  will  please  take  further 
and  particular  notice,  that  on  or  about  the  first  day  of  April,  a.  d.  1878 
(if  you  do  not  on  or  before  that  time  repair  said  ditches  yourself  and 
assess  pro  ra/a),  it  is  the  intention  of  the  undersigned,  as  the  grantee 
aforesaid,  by  virtue  of  his  ownership  of  said  two  hundred  inches  of 
water,  and  the  direct  and  implied  authority  granted  to  the  said  under- 
signed in  said  indenture  to  repair  said  ditches,  as  aforesaid,  sufficient  to 
obtain  said  two  hundred  inches  of  water  for  irrigation  and  domestic  pur- 
poses, and  any  interference  upon  your  part  with  the  full  and  direct  flow 
of  said  two  hundred  inches  of  water  in  either  of  said  ditches,  as  the  un- 
dersigned may  elect,  either  by  selling  the  same,  or  shutting  the  water 
off  at  the  head  or  any  intermediate  point  upon  said  ditches,  or  using  any 
other  means  whereby  the  undersigned  will  be  prevented  from  a  full  and 
uninterrupted  use  of  all  rights  granted  him  by  said  indenture,  *  *  ♦ 
will  be  fully  resisted  according  to  law  in  such  cases  made  and  provided." 

On  tho  twenty-fourth  of  January,  1879,  a  similar  notice  was  given,  in 
which  the  following  language  is  used:  ''You  are  hereby  notified  that 
I  am  ready  and  willing  at  all  times,  and  under  all  circumstances  and  con- 
ditions, to  perform  the  conditions  devolved  upon  me,  by  virtue  of  said 
deed  of  conveyance,  and  even  more  when  an  equitable  necessity  shall 
aiise,  that  by  virtue  of  my  rights  aforesaid  and  the  willingness  specified, 
to  fulfill  any  conditions  devolved  upon  me  thereby.  I  hereby  demand 
for  irrigation  and  domestic  purposes,  under  the  claim  in  my  deed  of  con- 
veyance, *  *  *  an  undivided  two  hundred  inches  of  water  for  irri- 
gation purposes  during  the  irrigating  season,  and  twenty-five  inches 
during  the  fall,  winter,  and  spring  seasons,  for  domestic  purposes.  You 
are  further  notified  that  if  said  twenty-five  inches  of  water  are  not  fur- 
nished forthwith  for  domestic  purposes  as  aforesaid,  and  two  hundred 
inches  for  irrigation  purposes  as  aforesaid,  in  due  and  proper  time,  with- 
out notice,  suit  will  be  commenced  against  you  to  compel  specific  per- 
formance of  all  conditions  and  rights  accruing  to  me  as  grantee  of 
Nevada  Land  and  Mining  Company,  limited." 

These  notices  are  clear,  positive,  and  explicit,  to  the  effect  that  appel- 
lant requires  two  hundred  inches  of  water  for  the  irrigation  of  his  land. 
He  demands  that  that  amount  be  furnished  him  for  that  purpose,  and 
threatens  to  bring  suit  if  any  portion  of  it  is  withheld.  By  the  giving 
of  these  notices  he  is  estopped  from  denying  that  he  "  continuously 
used  "  the  full  amount  required  and  demanded  by  him. 

The  other  objections  are  without  merit.  The  settlement  referred  to 
was  a  compromise  made  by  the  parties  (in  a  similar  action)  for  a  prior 
X^eriod  of  time.  Respondent  accepted  a  less  amount  than  he  sued  for, 
and  gave  a  receipt  for  the  amount  paid,  it  being  "  stipulated,  understood, 
and  fully  agreed  that  the  money  paid  aforesaid,  and  the  conditions  under 
which  it  was  paid,  there  having  been  a  dispute  as  to  the  exact  amount 
due,  and  the  above  amount  having  been  paid  as  a  compromise,  shall  in 
no  manner  or  way  affect  any  subsequent  settlement  that  may  be  made 
between  the  said  Evans  and  myself;  but  that  all  settlements  hereafter 
entered  into  shall  be  made  by  virtue  of  and  under  a  construction"  of  the 
deed.  The  fact  that  the  notices  were  given  prior  to  the  commencement 
of  this  action  is  immaterial. 
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The  demands  for  two  hundred  inches  of  water  have  never  been  with- 
drawn. The  requests,  demands,  and  threats  of  litigation  were  continu- 
ous in  their  nature.  Bespondent  had  the  right  to  act  uuder  these  no- 
tices, to  furnish  the  water  to  the  extent  required,  and  to  collect  that 
proportion  of  the  expenses  for  the  repairs  of  the  ditches,  as  loug  as  these 
requests  and  demands  remain  unchanged. 

He  might  have  submitted  his  case  upon  the  notices  and  letters  written 
by  appellant,  without  introducing  any  testimony  as  to  the  amount  of 
water  actually  used,  and  the  court  did  not  err  in  withdrawing  from  the 
consideration  of  the  jury  (as  it  did  in  the  instruction)  the  testimony  of 
appellant  to  the  effect  that  he  only  used  fifty  inches  of  water,  and  that 
that  amount  was  sufficient  to  irrigate  the  land. 

The  purposes  for  which  the  notices  were  admitted  in  evidence  were 
broad  enough  to  have  the  effect  of  an  estoppel  as  to  the  quantity  of  water 
needed  to  irrigate  the  land,  and  appellant  could  not  have  been  misled 
or  deceived  by  the  giving  of  an  instruction  to  that  effect.  If  he  had 
ever  withdrawn  his  demands,  or  changed  his  requests,  it  was  his  duty, 
and  he  had  the  opportunity,  to  testify  to  that  effect. 

There  is  no  error  in  the  record  prejudicial  to  the  appellant. 

The  judgment  of  the  district  court  is  affirmed. 


Smith  v,  Looak  et  al. 

Filed  November  U,  188S, 

One  in  the  Possession  of  Land  under  an  Unexecuted  Contract  for  the  Sale 
THEREOF  can  not  asserts  the  rights  of  a  riparian  proprietor  in  an  adjoining  stream. 

In  an  Action  between  Certain  Appropriators  of  Water,  to  Determine  their 
Relative  Rights  thereto,  another  appropriator,  higher  up  the  stream,  who  returns 
the  water  taken'by  him,  undiminished  in  quantity,  before  the  stream  reaches  the  appro- 
priator  whose  rights  are  interfered  with,  is  not  a  necessary  party. 

One  to  Whom  Lakds  are  Granted  for  the  Purpose  of  Maintaining  an  Action 
connected  with  the  ownership  thereof,  may  prosecute  such  action  in  his  own  name,  not- 
withstanding there  is  an  oral  agreement  between  him  and  his  grantors  that  upon  the 
termination  of  the  litigation  he  would  reconvey  such  lands  to  his  respective  grantors. 

Rights  of  a  Prior  Appropriator  of  Water  may  be  Lost  by  an  Adverse  Use 
thereof  by  an  another,  for  a  sufficient  length  of  time,  and  the  prior  appropriator's  ac- 
quieecence  therein. 

Appellants  can  not  Take  Advantage  of  the  Failure  of  the  Court  to  Make  Ad- 
ditional Findings  of  fact,  within  the  time  required  by  the  statute,  when  all  of  such 
findings  were  favorable  to  them. 

Rights  to  the  Use  of  Water  Acquired  by  Appropriation,  and  used  by  the  appro- 
priator for  the  purpose  of  irrigating  certain  lands  on  which  he  was  trespassing,  do  not 
become  appurtenant  to  such  lands,  and  pass  to  one  in  the  possession  under  a  contract  for 
the  sale  thereof  with  the  owner. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Wasboe  county,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendants  a  new  trial.    The  opinion  states  the  facta, 

A.  C.  Ellis,  for  appellants. 

Clarke  &  King,  for  respondent. 

Belknap,  J.  This  suit  is  brought  for  the  purpose  of  determining  the 
relative  rights  of  the  parties  hereto  to  the  waters  of  Steamboat  creek. 
Their  rights — whatever  they  may  be — are  based  upon  appropriations 
made  by  themselves  and  their  predecessors  in  interest.    No  claim  of  ri* 
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parian  proprietorBhip  is  made,  save  as  to  twenty  acres  of  land  owned  in 
fee  bj  the  Central  Pacific  Eailroad  Company,  and  which  the  company 
have  contracted  to  sell  defendant  Logan.  The  contract  is  unexecuted, 
and  the  conveyance  depends  upon  the  perfoimance  by  Logan  of  the  ob- 
ligations imposed  upon  him.  Since  he  has  not  acquired  the  fee,  it  is 
evident  that  the  doctrine  of  riparian  proprietorship  can  not  be  invoked 
in  his  behalf. 

The  joint  answer  of  the  defendants  sets  forth  that  a  corporation  known 
as  the  El  Dorado  Wood  and  Flume  Company  is  a  necessary  party  defend- 
ant to  the  action,  by  reason  of  the  fact  that  it  was  and  theretofore  had 
been,  under  claim  of  right,  diverting  permanently  away  from  the  natural 
channel  all  of  the  waters  of  the  creek.  The  corporation  was  made  a 
party  defendant,  and  answered  the  joint  answers. 

At  the  trial  of  the  cause,  and  after  the  introduction  of  testimony  touch- 
ing the  issues  raised  by  the  pleadings  of  the  defendants  and  the  corpor- 
ation, the  court  dismissed  it  as  a  party  defendant. 

It  was  shown  th^t  the  flume  company  diverted  a  portion  of  the  waters 
of  the  stream  at  a  point  several  miles  above  the  lands  owned  by  plaintiff 
or  defendants.  The  lands  of  defendants  are  situated  below  the  point  of 
diversion  and  above  the  lands  of  the  plaintiff.  The  waters  diverted  by 
the  flume  company  were  returned  to  the  channel  of  the  creek  at  a  x>oiut 
below  the  lands  of  the  defendants,  and  above  those  of  the  plaintiff. 
Testimony  was  introduced  in  behalf  of  the  plaintiff  and  the  flume  com- 
pany, tending  to  show  that  *'  the  water  was  not  diminished  by  the  flume 
company's  diversion  and  use,  and  that  as  much  water  was  returned  to 
the  plaintifl*'s  land  by  the  flume  company  as  would  have  reached  said 
land  if  none  were  diverted  by  the  flume  company.  Defendants  inti*o- 
duced  testimony  in  contradiction  of  this.  There  is  no  express  finding 
upon  this  issue,  but  as  the  judgment  was  for  the  plaintiff,  it  is  our  duty 
to  adopt  the  theory  of  facts  wbich  will  support  the  ruling  of  the  district 
court,  and  we  must,  therefore,  assume  that  no  water  was  lost  to  the 
plaintiff  by  the  flume  company's  diversion.  If  this  be  so,  why  should 
the  flume  company  have  been  a  party  to  the  litigation  ? 

The  suit  was  brought  upon  the  hypothesis  that  defendants  bad  inter- 
rupted plaintiff's  enjoyment  of  the  waters  of  the  creek.  The  object  in 
making  the  flume  company  a  party  to  the  suit  was  to  show  that  the 
grievances  complained  of  were  produced  by  its,  instead  of  defendant's, 
diversion  of  the  waters.  But,  as  the  diversion  by  the  flume  company 
did  not  diminish  the  volume  of  water  at  plaintiff's  land,  his  failure  to 
receive  water  could  not  have  been  attributable  to  its  acts.  It  was  not, 
therefore,  a  necessary  party  to  the  suit. 

Defendants  conceded  upon  the  trial  that  plaintiff  was  the  owner,  in 
his  own  right,  of  a  portion  of  the  land  described  in  the  complaint. 
Other  tracts  of  land  were  conveyed  to  him  immediately  prior  to  the 
commencement  of  this  suit,  by  grantors  claiming  to  have  acquired  rights 
by  appropriation  to  the  waters  of  the  creek,  in  connection  with  their 
ownership  of  the  land.  There  was  an  oral  agreement  between  grantors 
and  grantee  that  upon  the  termination  of  the  litigation  the  lands  should 
be  reconveyed  to  the  grantors  respectively. 

Upon  these  facts,  appellant  contends  that  plaintiff,  as  to  the  lands  so 
conveyed  and  the  water  rights  appurtenant  thereto,  is  not  the  real  party 
in  interest.  The  objection  is  founded  upon  the  provision  of  the  civil 
practice  act,  compiled  laws,  section  10G7,  which  requires  that  "every 
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action  shall  be  prosecuted  in  the  name  of  the  real  party  in  interest."  If 
the  transactions  between  the  plaintiff  and  his  grantors  created  any  trust, 
it  was  an  express  trust,  and  the  trustee  of  an  express  trust  may  sue 
without  joining  with  him  the  person  or  persons  for  whose  benefit  the 
action  is  prosecuted. 

But  the  evidence  introduced  at  the  trial  was  incompetent  to  establish 
an  express  trust.  Section  55  of  the  ''act  concerning  conveyances" 
requires  such  a  trust  to  be  established  by  deed  or  conveyance  in  writing. 

The  statute  is  as  follows:  *'  No  estate  or  interest  in  lands,  other  than 
for  leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered,  or  declared,  unless  by  act 
or  operation  of  law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering,  or  declaring  the  same, 
or  by  bis  lawful  agent  thereto  authorized  in  writing:"  Comp.  Laws,  sec. 
283. 

Again:  the  objection  may  be  satisfactorily  decided,  upon  the  ground 
that  the  pleadings  do  not  tender  the  issue  whether  the  plaintiff  holds  the 
property  in  his  own  right  or  that  of  another. 

True,  the  answer  denies  the  plaintiff's  ownership,  but  it  does  pot  set 
forth  a  state  of  facts  requiring  the  district  court  to  exercise  its  equitable 
jurisdiction,  and  examine  into  the  relations  of  trust  existing  between  the 
plaintiff  and  his  grantors.  This  suit  is  founded  upon  the  legal  title,  and 
when  plaintiff  showed  that  title  to  be  in  himself,  he  fully  answered  the 
issue  of  ownership  presented  ^  and  there  was  no  necessity  for  further  evi- 
dence upon  that  point. 

Objection  is  made  to  the  apportionment  of  the  waters  of  the  stream 
established  by  the  decree.  From  the  year  1861  down  to  the  year  18G8, 
the  predecessors  in  interest  of  defendant  Logan  used  the  waters  of  tbe 
creek  for  the  purpose  of  irrigating  ifrom  ten  to  thirty-five  acres  of  land. 
This  was  done  adversely  and  under  claim  of  right,  and  ripened  into  an 
absolute  title. 

Appellant  claima  that  this  right  is  ignored  by  the  decree.  The  find- 
ings show  that  during  the  years  1868,  1869,  and  1870,  there  was  no  cul- 
tivation or  irrigation  of  the  lands  of  Logan;  that  during  the  years  1871 
and  1872  but  five  acres  were  irrigated,  and  in  1873  eight  acres,  and 
that  this  use  was  by  permission  of  plaintiff  and  his  grantors.  During 
these  years  plaintiff  increased  his  use  of  the  waters,  and  the  court  found 
OS  a  fact^  "  that  at  all  times  since  1871,  whenever  plaintiff  or  his  grantors 
were  in  need  of  water  to  supply  their  needs  under  their  appropriations 
herein  decreed,  and  water  was  being  used  for  irrigation  upon  the  new 
lands  of  defendant  Logan,  plaintiff  and  his  grantors  would  and  did 
many  times  turn  off  from  said  Logan's  land  the  water  so  being  used 
thereon,  and  run  the  same  upon  their  own  lands,  all  under  claim  of  right 
to  said  water." 

Several  witnesses  testified  "  that  the  use  of  water  on  the  Logan  place^ 
prior  to  1878,  was  by  the  license  and  permission  of  plaintiff  and  plaint- 
iff's grantors,  and  that  such  use  was  interfered  with  and  broken  during 
the  irrigating  season  of  each  year,  and  whenever  plaintiff  or  his  grantors 
required  the  use  of  water;  and  that  Milne  and  Berger,  defendant  Logan's 
grantors,  asked  the  permission  of  plaintiff  and  plaintiff's  grantors  to  use 
the  water,  and  desisted  from  such  use  whenever  requested  to  do  so  by 
plaintiff  or  his  grantors." 
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All  of  the  evidence  upon  this  branch  of  the  case  has  not  been  brought 
here,  but  that  referred  to,  in  connection  with  the  finding,  is  sufiScient  to 
show  that  plaintiff  acquired  a  prespective  right  by  reason  of  an  adverse 
use,  and  defendants'  acquiescence  therein.  In  this  way  Logan  lost  the 
right  of  appropriation  acquired  by  his  grantors  in  1868. 

The  next  point  made  is  based  upon  the  delay  of  the  district  court  in 
making  additional  findings  of  facts.  The  findings  and  decree  were  en- 
tered upon  the  thirty-first  day  of  July.  Upon  the  fifth  day  of  August 
following,  appellant  requested  the  court  to  make  certain  additional  find- 
ings. The  record  recites  the  fact  that  upon  the  said  fifth  day  of  August 
the  court  failed  and  refused  to  make  any  additional  findings,  and  there- 
upon appellants  filed  their  exceptions  to  the  action  of  the  court.  After- 
wards, and  upon  the  fifteenth  day  of  August,  the  court  made  its  findings 
upon  the  issues  covered  by  the  exceptions.  ^ 

It  IS  claimed  that  the  court  erred  in  failing  to  make  the  additional 
findings  within  the  time  required  by  law.  The  statute  relating  to  de- 
fective and  insufficient  findings  provides,  section  1G69:  *'  lu  cases  tried 
by  the  court  without  a  jury,  no  judgment  shall  be  reversed  for  want  of 
a  finding,  or  for  a  defective  finding  of  the  facts,  unless  exceptions  be 
made  ip  the  court  below  to  the  findings,  or  to  the  want  of  a  finding;  and 
in  case  of  a  defective  finding,  the  particular  defects  shall  be  specifically 
and  particularly  designated;  and  upon  failure  of  the  court  to  remedy  the 
alleged  error,  the  party  moving  shall  be  entitled  to  his  exceptions,  and 
the  same  shall  be  settled  by  the  judge  as  in  other  cases;  provided,  that 
such  exceptions  to  the  finding,  or  want  of  a  finding,  shall  be  filed  in  the 
court  within  five  days  after  the  making  of  the  finding  or  decision  to  which 
exception  is  made."  The  exceptions  required  to  be  filed  in  the  court 
within  five  days  are  the  exceptions  of  the  party  dissatisfied  with  the  find- 
ings. Thereafter  the  court  may  **  remedy  the  alleged  error,"  but  it  will 
be  observed  that  the  statute  does  not  prescribe  the  time  within  which 
the  court  must  act. 

If  any  error  could  have  occurred  in  this  regard,  the  defendants  could 
not  have  been  prejudiced  thereby,  as  all  of  the  additional  findings  were 
favorable  to  them.  Appellant  assigns  as  error  the  failure  of  the  district 
court  to  award  defendant  Logan  the  right  to  use  sufficient  water  to 
irrigate  the  twenty-acre  tract  of  land  heretofore  referred  to. 

Plaintiff  Smith  and  defendant  Logan  each  endeavored  to  purchase 
this  tract  from  the  railroad  company.  In  the  year  1880  the  company 
entered  into  a  contract  of  sale  with*  Logan.  Pnor  thereto  Smith  had 
occupied  and  irrigated  the  land,  and  appellant  now  claims  that  the 
waters  of  the  stream  had  become  appurtenant  to  the  land  and  went  with 
it  when  Smith  lost  and  Logan  acquired  it.  We  can  not  admit  this 
claim.  Smith,  as  to  the  true  owner  of  the  land,  was  a  trespasser. 
Logan  has  not  connected  himself  with  Smith's  right  to  the  use  of  the 
water,  and  he  could  have  changed  its  use  to  other  lands. 

The  judgment  and  order  of  the  district  court,  overruling  defendants' 
motion  for  a  new  trials  are  affirmed. 
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LtON   CoUin'Y  V.  ESUERALDA  CoUNTT. 
FUed  November  24, 188S, 

Legislatitre  may  Enjoin  upon  a  Judge  the  Performance  of  Judiciai*  Functions 
in  matters  outside  of  actions  and  proceedings  in  courts,  and  in  such  cases  the  provisions 
of  the  practice  act  in  reference  to  appeals  to  the  supreme  court  are  inapplicable. 

No  Appeal  Lies  to  the  Supreme  Court  from  an  Order  of  the  District  Judge  re- 
quiring the  county  assessor  of  Esmeralda  county  to  file  in  the  district  court  a  statement 
of  taxes,  as  required  by  section  6  of  the  act  of  March  1,  1833»  although  such  order  was 
made  by  the  court  instead  of  by  the  judge. 

Appeal  from  an  order  of  tbo  tbird  judicial  district  court  for  Esmeralda 
county.  The  act  referred  to  in  the  opinion  was  approved  March  1, 1883. 
The  further  facts  appear  in  the  opinion. 

D.  J.  Lewis,  Wells  do  Taylor,  and  J.  F.  BoUer,  for  the  appellant. 

W.  E.  F,  Deal  and  J,  G.  Hazlett,  for  the  respondent. 

Leonabd,  J.  At  the  last  session  of  the  legislature  a  statute  was  passed 
entitled  '^An  act  to  detach  a  portion  of  Esmeralda  county,  and  to  annex 
the  same  to  Lyon  county/'  the  sixth  section  of  which  is  as  follows: 

'<  Sec.  6.  In  the  event  of  the  boards  of  county  commissioners  of  Es- 
meralda and  LyOn  counties  failing*  to  agree  upon  and  determine  the 
amount  due  Esmeralda  county  from  Lyon  county,  as  provided  in  section 
2  of  this  act,  the  district  judge  of  the  third  judicial  district  shall  order 
the  county  assessor  of  Esmeralda  county  to  file  in  the  district  court  of 
the  third  judicial  district  in  and  for  Esmeralda  county,  a  statement  set- 
ting forth  the  amount  of  the  entire  taxable  property  in  Esmeralda  county 
as  shown  by  the  assessment  roll  for  the  year  1882,  and  the  amount 
thereof  assessed  in  and  belonging  to  the  territory  detached  from  Es- 
meralda county  and  annexed  to  Lyon  county;  whereupon  the  district) 
judge  of  the  third  judicial  district  shall,  in  accordance  with  the  propor- 
tionate amount  contemplated  by  section  2  of  this  act  to  be  assumed  by 
Lyon  county,  determine  and  declare  the  amount  due  Esmeralda  county 
from  Lyon  county." 

The  second  section  provided  that  Lyon  county  should  assume  and  pay 
such  a  proportion  of  the  indebtedness  of  Esmeralda  county  as  the  taxable 
property  in  the  detached  and  annexed  territory,  for  the  year  1882,  boro 
to  the  payment  of  the  entire  indebtedness;  and  also  that  the  boards 
of  county  commissioners  of  the  counties  of  Lyon  and  Esmeralda  should, 
prior  to  the  first  Monday  of  July,  1883,  agree  upon  and  determine  the 
amount  so  due  Esmeralda  county  from  L^'on  county,  and  should  regu- 
late the  manner  and  time  of  paying  the  same. 

Prior  to  the  first  Monday  of  July,  1883,  the  board  of  county  commis- 
sioners of  Lyon  county  made  a  demand  upon  the  board  of  county 
commissioners  of  Esmeralda  county,  to  fix  a  time  and  place  of  meeting 
of  the  two  boards,  and  to  agree  upon  and  determine  the  amount  due 
from  L^'on  to  Esmeralda  county,  and  to  regulate  the  manner  and  time 
of  paying  the  same,  according  to  the  provisions  of  said  act  of  the 
legislature. 

The  board  of  county  commissioners  of  Esmeralda  county  failed  to 
comply  with  the  request  and  demand  of  the  Lyon  county  board,  and 
the  result  was  the  event  first  mentioned  in  section  6.  Thereupon,  on 
the  second  day  of  July,  18d3,  at  a  regular  meeting  of  the  Lyon  county 
boards  said  board  entered  upon  their  minutes  an  order  instructing  the 
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district  attorney  of  said  county  "  to  present  the  matter  to  the  district 
judge  of  the  third  judicial  district,  that  Le  might  proceed  in  the  premises 
as  required  by  the  act  of  the  legislature  aforesaid." 

In  pursuance  of  that  order,  the  district  attorney  of  Lyon  county  ad- 
dressed to  the  district  judge  a  communication,  styled  in  the  transcript  a 
*'  petition,"  wherein  he  set  forth  the  provisions  of  the  statute  referred 
to,  the  failure  of  the  Esmeralda  county  board  to  comply  with  the  re- 
quirements of  section  2,  the  consequent  failure  of  the  boards  to  agree 
upon  the  amount  due  Esmeralda  county  from  Lyon  county  as  provided 
in  said  section,  and  prayed  that  said  judge  might  make  such  orders  and 
take  such  action  in  tbe  premises  as  might  be  just,  and  to  carry  out  the 
provisions  of  the  act  of  the  legislature  before  mentioned. 

Thereupon  a  citation  was  issued  out  of  the  third  judicial  district  court 
in  and  for  Lyon  county,  directed  to  S.  B.  Hinds,  assessor  of  Esmeralda 
county,  commanding  him  to  show  cause  before  the  district  judge,  at 
the  time  and  place  mentioned  therein,  why  he  should  not  file  ia  the 
district  court  of  the  third  judicial  district  in  and  i(Tr  Esmeralda  county 
a  statement  setting  forth  the  amount  of  the  entire  taxable  property  of 
Esmeralda  county,  as  shown  by  the  assessment  roll  for  the  year  1882, 
and  the  amount  thereof  assessed  in  and  belonging  to  the  territory  de- 
tached from  Esmeralda  county  and  annexed  to  Lyon  county. 

At  the  hearing  the  district  attorney  of  Esmeralda  county  filed  a  de- 
murrer to  the  petition,  and  the  assessor  filed  an  answer  to  the  citation, 
setting  forth  certain  reasons  why  he  could  not  furnish  a  statement,  and 
why  he  should  not  be  required  to  do  so  by  the  judge.  The  demurrer 
was  overruled,  and  the  reasons  given  by  the  assessor  having  been  deemed 
insufficient,  he  was  ordered  by  the  judge  in  open  court  to  file  the  re- 
quired statement.  The  district  attorney  of  Esmeralda  county  filed  and 
served  a  notice  of  appeal,  wherein  it  is  stated  that  the  defendant  appeals 
from  the  order  and  judgment  of  the  district  court  overruling  defendant's 
demurrer,  and  from  the  judgment,  meaning,  of  course,  the  order  com- 
manding the  assessor  to  file  his  statement. 

It  is  urged  by  counsel  for  Lyon  county  that  no  appeal  lies  in  this  pro- 
ceeding. This  is  the  first  question  to  be  considered.  Section  4  of  arti- 
cle G  of  the  constitution  provides  that  "the  supreme  court  shall  have 
appellate  jurisdiction  in  all  cases  in  equity;  also,  in  all  cases  at  law  ia 
which  is  involved  the  title  or  right  of  possession  to  or  the  possession  of 
real  estate  or  mining  claims,  or  the  equality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  or  in  which  the  demand  (exclusive  of  in- 
terest) or  the  value  of  the  property  in  controversy  exceeds  three  hun- 
dred dollars;  also,  in  all  other  civil  cases  not  included  in  the  general 
subdivisions  of  law  and  equity." 

Tbe  statute  governing  appeals  in  civil  actions  provides,  that ''  an  appeal 
may  be  taken:  first,  from  a  final  judgment  in  an  action  or  special  ]Dro- 
ceeding  commenced  in  tbe  court  in  which  the  judgment  is  rendered, 
within  one  year  after  the  rendition  of  judgment."  Under  the  practice 
act  this  court  has  appellate  jurisdiction  only  in  cases  commeuced  ia 
and  tried  by  a  court.  Before  the  supreme  court  can  exercise  appel- 
late jurisdiction  in  this  case,  it  must  appear  that  a  final  judgment  has 
been  rendered  by  the  district  court  in  an  action  or  special  proceeding 
commenced  in  that  court,  and  that  the  judgment  appealed  from  was 
rendered  in  an  action  or  proceeding  which  the  court  had  power  to  try 
and  determine.  Tbis  court  has  not  autbority  to  consider  the  case  before 
us,  on  its  merits,  if  the  so-called  judgment  and  order  appealed  from  are 
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fiimply  chamber  orders,  or  if  the  proceediDg  before  the  district  judge 
"was  not,  in  any  proper  pense,  a  proceeding  in  coui-t.  Nor  does  it  alter 
the  case  that  the  orders  were  made  in  court,  if  the  duties  required  of 
the  judge  by  the  sixth  section  do  not  in  fact  constitute  court  proceedings. 

It  is  not  denied  that  the  legislature  may  enjoin  upon  a  judge  the  per- 
formance of  judicial  functions  in  matters  outside  of  actions  or  proceed- 
ings in  court.  In  such  cases  the  provisions  of  the  practice  act  are 
inapplicable,  and  there  is  nothing  in  the  statute  under  which  the  judge 
acted  in  this  case  that  authorizes  an  appeal  from  his  orders. 

Examining  the  sixth  section  of  this  statute,  it  is  patent  that  the  pro- 
ceedings thereby  authorized  are,  and  were  intended  to  be,  special  and 
summary.  In  a  certain  specified  event  the  district  judge  was  required  to 
do  two  things,  viz.,  he  was  to  order  the  county  assessor  to  file  in  the 
district  court  for  Esmeralda  county  the  statement  mentioned,  and  there- 
upon he  was  to  determine  and  declare  the  amount  due  Esmeralda  county 
from  Lyon  county.  The  assessor  might  have  been  required  to  file  his 
statement  without  an  order  from  the  judge,  and  in  that  case  the  latter *8 
duty  would  have  been  performed  by  a  mere  computation,  as  required  by 
section  2,  and  a  declaration  of  the  amount  found  due  to  the  pro[>ei 
authorities. 

The  order  to  the  assessor  was  intended  only  to  aid  the  judge  in  the 
performance  of  his  principal  duty.  No  pleadings  or  parties  were  con- 
templated or  required.  No  petition  from  the  district  attorney  or  board 
of  county  commissioners  of  Lyon  county  was  a  prerequisite  to  the  action 
of  the  judge.  The  law  ma^e  his  duty  plain.  No  citation  or  notice  to 
the  assessor  to  show  cause  was  intended  or  required. 

If  the  judge  had  examined  the  records  of  the  board,  and  thereby 
learned  that  the  two  counties  had  failed  to  determine  the  amount  due  to 
Esmeralda,  it  would  have  been  his  duty  to  order  the  assessor  to  file  his 
statement.  His  authority  in  the  x)remi8es  did  not  depend  upon  the  peti- 
tion or  citation. 

If  the  sixth  section  is  unconstitutional,  if  the  judge  had  no  lawful 
right  to  make  the  order  requiring  a  statement  from  the  assessor,  then 
the  latter  was  under  no  legal  obligation  to  obey  the  same,  and  he  would 
not  have  been  guilty  of  contempt  in  case  of  refusal.  He  could  have 
placed  his  own  construction  upon  the  legality  of  the  proceedings  and 
taken  his  chances  upon  its  correctness,  but  there  was  nothing  for  him  to 
demur  to.  He  might  have  said  to  the  judge  in  chambers,  *'  You  ought 
not  to  require  me  to  make  a  statement  for  the  following  reasons" — stating 
them  as  set  forth  in  the  so-called  demurrer  and  answer — and  the  result 
VFould  have  been  the  same  as  that  attained  by  the  proceedings  in  court. 

The  proceedings  required  by  the  statute  were  in  no  sense  court  pro- 
ceedings 08  such,  and  the  fact  that  the  orders  were  made  by  the  court, 
instead  of  the  judge,  does  not  change  their  character:  Marty  v.  Ahl,  6 
Minn.  34.  In  Hubbell  v.  McCourt,  44  Wis.  586,  it  appears  that  the 
legislature  passed  a  law  providing  for  appeals  to  the  supreme  court  from 
orders  made  by  circuit  judges  at  chambers. 

Said  the  court:  ''It  becomes  an  important  question,  and  one  which 
this  court  must  determine,  whether  the  legislature  has  power,  under  the 
constitution,  to  compel  this  court  to  take  jurisdiction  of  and  determine 
appeals  taken  from  orders  made  by  judges  or  other  officers  out  of  court;  in 
other  words,  whether  this  court  has  appellate  power,  under  the  constitu- 
tion, in  case  of  appeals  from  the  acts  of  persons  acting  as  judicial  ofiicers 
or  otherwise,  ^  distinguished  from  the  judgments  or  orders  of  courts 
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created  by  the  constitution  and  laws.  *  *  *  In  this  case  the  parties^ 
by  their  counsel,  have  not  seen  fit  to  question  the  power  of  this  court  to 
hear  and  determine  this  appeal;  but  we  are  not  disposed  to  usurp  a  power 
which  is  not  conferred  upon  us  by  the  constitution,  even  though  the  par- 
ties interested  may  waive  their  constitutional  rights,  and  agree  to  accept 
our  decision  as  final  in  the  pending  case.  The  court  has  an  abundance 
of  labor  to  perform  in  the  discharge  of  those  duties  which  are  conferred 
upon  it  by  the  constitution,  and  in  the  laws  made  in  conformity  there- 
with, without  assuming  other  burdens  not  sanctioned  by  the  constitu- 
tion, and  which  may  be  attempted  to  be  imposed  upon  it  by  legislation 
in  violation  of  the  constitutional  limitations  upon  its  powers.  *  *  * 
The  constitution  of  this  state  *  *  *  provides,  that '  the  supreme 
court,  except  in  cases  otherwise  provided  in  this  constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be  coextensive  with  the  state. 
The  supreme  court  shall  have  a  general  superintending  power  over  all 
inferior  courts."    ♦    ♦    * 

''  Without  stopping  to  make  any  extended  investigation,  it  is  safe  to 
say  that  it  will  be  difficult  to  find  that  any  court  of  last  resort  in  any  of 
the  states  had,  at  the  time  of  the  adoption  of  our  constitution,  ever 
exercised  an  appellate  jurisdiction  over  orders  made,  in  actions  or  other- 
wise, by  judges  at  chambers  or  out  of  court,  and  it  is  equally  safe  to  say 
.that  the  framers  of  our  constitution,  when  conferring  appellate  jurisdic- 
tion upon  this  court,  intended  such  jurisdiction  should  be  limited  to  the 
judgments  and  orders  made  by  the  courts  of  the  state." 

To  hold  that  the  power  exists  in  the  legislature  to  compel  this  court  to 
take  jurisdiction  of  appeals  from  orders  not  made  by  any  court,  would, 
by  indefinitely  extending  the  right  of  appeal,  greatly  embarrass  its  pro- 
ceedings, and  hinder  and  delay  it  in  its  determination  of  those  strictly 
judicial  matters  which  were  the  sole  object  of  its  creation.  We  must, 
therefore,  both  for  the  protection  of  this  court  and  in  the  interests  of  jus- 
tice, hold  that  the  constitution  limits  the  appellate  power  of  this  court 
to  the  judgments  and  orders  of  courts,  and  that  ''orders"  made  by 
judges  or  other  officers  out  of  court  can  not  be  the  subject  of  review  in 
the  first  instance  in  this  court.  And  see  Ex  Parte  Cosner,  4  Tex.  App. 
89;  Arberry  v.  Beavers,  6  Tex.  470;  Baker  ▼.  Chisolm,  3  Id.  157;  Center 
V.  St.  Paul  &  Sioux  City  R.  R.  Co.,  24  Minn.  313;  Hoffman  v.  Mann,  11 
Id.  3G6;  Schurmeier  v.  Railroad  Co.,  12  Id.  351;  McNamara  v.  Minn. 
Cent.  Railway  Co.,  Id.  389;  Sturges  v.  Rogers,  16  Ind.  18;  French  v. 
Lighty,  9  Id.  475;  Wilmington  &  Susquehanna  R.  R.  Co.  v.  Condon, 
8  Gill  &  J.  418. 

Without  further  discussion  of  the  question,  our  opinion  is  that  there 
is  no  right  of  appeal  in  this  case,  and  the  same  is  dismissed. 


Saoalabis  V,  EuBEEA  &  Palisads  R.  R.  Co. 

Filed  November  »4,  1883. 

Courts  will  Take  Judicial  Notice  of  the  Authority  of  the  Managing  Officer 
of  railway  corporations,  such  as  a  superintendent,  and  presume  that  such  officer  has  power 
to  conduct  its  ordinary  business  transactions. 

An  Agent  having  the  Oversight  and  Charge,  with  the  Power  to  Direct,  has  a 
general  and  discretionary  power  within  the  scope  of  his  agency. 

Declarations  of  an  Agent  Made  in  the  Course  of  the  Transaction  out  of  which 
the  action  arose  ai*e  admissible  in  evidence  against  his  principal. 
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Where  the  Evidence  in  Regard  to  a  Fact  in  Issue  is  Conflicting,  the  jury  should 
deterinine  Boch  fact,  and  with  their  determination  the  court  will  not  interfere. 

Owner  of  Personal  Property  is  not  Estopped  frou  Asserting  his  Rights 
THERETO,  as  agaiuBt  a  purchaser  from  one  having  the  ostensible  ownership,  if  such  pur- 
chaser had  notice  of  his  title. 

Appeal  from  a  judgment  of  the  sixth  judicial  court,  entered  in  favor  of 
the  plaintiff,  and  from  an  order  denying  the  defe9dant  a  new  trial. 
This  was  an  action  to  recover  the  posBession  of  certain  wood,  converted 
by  the  defendant  to  his  own  use,  or  the  value  thereof.  The  furtber  facts 
appear  in  the  opinion. 

Wren  &  Cheney,  for  the  appellant. 

G,  W,  Baker  and  B.  M,  BeaUy,  for  the  respondent. 

Belknap,  J.  Plaintiff  was  the  owner  of  a  quantity  of  cord-wood  in 
the  vicinity  of  the  town  of  Eureka.  He  contracted  with  one  Paquin  to 
haul  the  wood  to  the  town,  and  agreed  to  pay  him  one  half  of  the  wood 
he  should  haul  for  his  services.  Accordingly,  Paquin  hauled  four 
hundred  and  sixty-four  cords  of  wood.  Fifty  cords  of  this  wood  were 
deposited  in  the  immediate  neighborhood  of  the  depot  of  defendant, 
eighty -five  cords  at  a  point  in  the  town  called  '*  the  Chinese  wash-house," 
and  the  remainder  (with  which  we  are  not  concerned)  at  other  places. 

These  two  lots  of  wood  were  the  property  of  the  plaintiff,  but  defend- 
ant contends  that  it  purchased  them  from  Paquin  under  circumstances 
creating  an  equitable  estoppel  against  further  claim  of  ownership  upon 
the  part  of  plaintiff.  This  contention  is  resisted  as  to  the  eighty-fiTe 
cords,  upon  the  ground  that  defendant  had  notice  of  plaintiff's  claim  of 
ownership  to  this  lot  before  it  accepted  it. 

The  only  evidence  tending  to  show  that  defendant  had  not  accepted 
the  wood  were  the  declarations  of  Evarts,  its  superintendent,  alleged  to 
have  been  made  after  the  time  when  this  lot  of  wood  had  been  deposited 
at  *'  the  Chinese  wash-house,"  upon  a  demand  therefor  by  plaintiff  before 
the  commencement  of  this  action.  There  was  no  evidence  of  authority 
in  the  superintendent  to  make  the  declaration,  except  such  as  the  title 
to  his  of&ce  implies. 

Bailwuy  corporations  enter  so  largely  into  the  business  transactions  of 
the  country,  that  courts  should  take  judicial  notice  of  the  authority  of 
their  managing  of&cers,  upon  the  same  principle  that  judicial  notice  is 
taken  of  the  duties  of  of&cers  of  banks  and  other  agents,  whose  author- 
ity is  BO  generally  understood  as  not  to  be  tLe  subject  of  inquiry.  It  is 
a  matter  of  common  knowledge  that  the  superintendent  of  a  railroad 
corporation  is  empowered  to  conduct  its  ordinary  business  transactions. 
The  use  of  cord-wood  is  convenient,  and,  we  may  fairly  say,  indispensa- 
ble, to  the  operations  of  railroads  within  this  state.  To  receive  such 
wood,  and  to  declare  whether  it  has  been  received,  is,  consequently,  in- 
cident to  the  business  of  a  railroad  corporation,  and  the  authority  to  de- 
termine matters  of  this  nature  must  rest  with  some  of  its  agents  or 
officers.  We  assume  that  the  officer  charged  with  the  conduct  of  defend- 
ant's ordinary  business  has  the  authority  to  determine  so  commonplace 
a  matter  as  the  receipt  of  cord- wood. 

It  is  customary  with  railroad  corporations  to  confer  upon  their  officers 
and  agents  titles  indicating  and  suggesting  in  general  terms  their  author- 
ity to  persons  having  business  with  the  corporation.  When  an  agent  is 
clothed  with  a  title  implying  general  powers — ^as  superintendent — the 
business  public  and  courts  may  fairly  presume  he  is  what  the  corporation 
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holds  him  out  as  being.  Webster  says  a  superintendent  is  "  one  wbo 
bas  tbe  oversight  and  cbarge  of  something,  with  the  power  of  directing." 
An  agent  having  the  oversight  and  charge,  with  the  power  to  direct,  has 
a  general  and  discretionary  power  witbin  tbe  scope  of  his  agency.  Tho 
law  touching  the  liability  of  corporations  aiisiug  from  tbe  acts  of  their 
agents  bas  been  greatly  modified,  as  will  be  seen  by  reference  to  recent 
decisions. 

In  Adams  M.  Go.  v.  Senter,  26  Mich.  73,  tbe  court  said:  "  Tbe  next 
question  refers  to  the  extent  of  Frue's  autbority,  independent  of  specific 
and  expressly  granted  powers.  We  are  not  satisfied  tbat  any  testimony 
would  be  needed  to  sbow  the  extent  of  tbe  ordinary  powers  of  an  agent 
in  cbarge  of  such  a  mine.  Tbe  authority  of  such  officers  must,  witbia 
tbe  usual  range  of  business  at  least,  be  recognized  judicially,  like  tbat 
of  bank'casbiers,  vessel  captains,  and  other  known  agents.  The  mining 
law  recognizes  agents  by  name,  as  known  representatives  upon  whom 
process  may  be  served.  They  are  the  persons  who  have  the  charge,  per- 
sonaUy,  of  the  local  business  at  the  mines,  and  are  necessarily  to  be 
treated  as  general  agents,  to  do  all  tbat  is  fairly  witbin  the  scope  of  cor- 
porate business  in  conducting  the  operations  in  tbat  locality.  The  testi- 
mony of  Mr.  Palmer,  wbich  shows  the  usual  range  of  such  agencies, 
indicates  no  more  tban  sbould  be  inferred.  Tbe  business  could  not  be 
conducted  at  all  without  a  very  wide  discretionary  power.  There  is  no 
reason,  and  can  be  no  legal  principle,  wbich  will  put  the  agent  of  a  cor- 
2)oration  on  any  different  footing  tban  tbe  agent  of  an  individual,  in 
regard  to  the  same  business.  A  general  agent  needs  no  instructions 
witbin  tbe  range  of  his  duties,  and  any  limitations  in  his  usual  powers 
would  not  bind  others  dealing  with  him  and  not  warned  of  the  restric- 
tions." 

In  Grafins  v.  Land  Co.,  3  Pbil.'447,  the  president  of  an  incorporated 
company  was  intrusted  with  the  management  of  an  enterprise.  His  au- 
tbority  was  limited  by  the  directors,  and  did  not  authorize  him  to  render 
tbe  corporation  liable  for  the  services  of  tbe  plaintiff.  Tbese  facts  were 
establisbed  in  defense,  but  tbe  court  said:  '*  When  a  body,  incorporated 
avowedly  for  a  special  object,  intrusts  its  president,  or  other  principal 
officer,  with  tbe  management  of  the  business  for  which  its  powers  have 
been  conferred  upon  it  by  the  courts  or  the  legislature,  it  necessarily 
gives  bim  tbe  air  and  aspect,  and  clothes  him  with  tbe  functions,  of  a  gen- 
eral agent,  and  should  not  afterwards  be  allowed  to  say  that  bis  powers 
are  in  fact  special,  and  not  general,  to  the  injury  of  those  wbo  have 
trusted  him  in  the  faith  and  credit  of  the  assets  and  resources  of  tbe 
corporation.  In  general,  those  who  deal  with  an  agent  are  bound  to 
ascertain  tho  scope  and  extent  of  his  autbority,  and  can  not  go  beyond 
it,  for  tbe  purpose  of  charging  the  principal,  even  when  tbey  bave  been 
misled  by  tbeir  own  credulity  and  the  misrepresentations  of  the  agent, 
tbat  when  a  principal  puts  tbe  agent  forward  as  a  general  agent,  or 
places  bim  in  a  position  where  others  are  justified  in  the  belief  tbat  hia 
X>owers  are  general,  the  restrictions  wbich  may  be  imposed  x^nvately  on 
tbe  agent  will  be  immaterial,  except  as  betweeu  him  and  the  principal, 
and  can  have  no  effect  on  tbe  rights  or  remedies  of  third  persons." 

A  similar  question  arose  in  Lee  v.  Pittsburg  C.  &  M.  Co.,  66  How. 
Pr.,  and  was  discussed  by  the  court: 

**  Wbat  general  or  special  powers  were  by  tbe  board  expressly  con- 
ferred upon  Mr.  Mullin  as  such  president  and  manager,  or  what  power 
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iDbered  in  those  officers,  we  can  only  determine  (in  the  absence  of  posi- 
tive evidence)  by  inferences  from  such  facts  proved  as  throw  light  on 
this  point,  aided  by  the  presumption  that,  as  the  chief  executive  officer 
and  manager  of  the  company,  he  must  have  been  clothed  with  some 
powei's  and  duties  which,  of  necessity,  pertained  to  these  positions,  as  it  was 
shown  that  the  business  for  which  the  defendant  was  organized  was  the 
mining,  shipping,  and  selling  of  coal;  that  it  had  mines  in  Pennsylvania, 
and  large  quantities  for  sale,  which  it  sought  to  market  in  Buffiilo  and 
the  neighboring  province  of  Canada.  "We  may  fairly  presume,  further, 
tLat  the  defendant's  president  and  manager  had,  by  virtue  of  his  offices, 
authority  to  make  those  contracts  in  defendant's  behalf  which  it  was 
necessaiy  some  agent  should  make  for  the  prosecution  of  its  business, 
and  which  the  daily  exigencies  of  that  business  might  require.  The 
hiring  of  operatives  to  carry  on  the  work  of  mining  coal,  the  making  of 
contracts  for  the  shipment  of  coal  to  the  various  markets,  the  employ- 
ment of  agents  to  receive  and  take  care  of  coal  at  those  markets,  to 
attend  to  its  sale  and  to  collect  and  remit  the  proceeds,  were  necessary 
to  the  operations  of  the  corporation;  and  it  was  also  necessary  that  some 
agent  should  be  clothed  with  authority  to  make  such  agreements.  The 
public  would  have  the  right  to  assume  that  the  president  and  manager 
of  the  company,  claiming  such  authority,  and  exercising  it,  did  lawfully 
possess  it,  and  treat  with  him  accordingly. 

Upon  similar  presumptions  all  business  men  deal  with  the  executive 
officers  of  banking,  insurhnce,  railroad,  manufacturing,  and  other  cor- 
X)orations,  whose  operations  move  the  vast  and  complicated  machinery 
of  trade  and  commerce.  Their  boards  of  directors  may,  and  no  doubt 
often  do,  adopt  rules  and  regulations  defining  the  powers  and  duties  of 
the  various  officers  through  whose  agency  the  corporate  powers  and 
franchises  are  exercised.  But  such  rules  and  regulations  are  to  be  found 
only  in  the  minutes  of  the  directors'  proceedings,  or  other  private  records 
of  the  corporation.  They  are  not  published,  nor  do  the  public,  with 
whom  the  officers  of  the  corporation  transact  business,  know  or  have  the 
means  of  knowing  what  such  rules  and  regulations  are.  And  it  often 
happens — so  often  as  to  be  the  rule  rather  than  the  exception — that  the 
chief  officers  of  a  corporation  exercise  a  very  wide  range  of  powers,  vir- 
tually grasping  the  entire  direction  and  control  of  all  its  operations, 
with  the  tacit  consent  and  approval  of  the  corporation,  though  it  has 
never,  by  any  direct  vote  or  recorded  act,  defined  the  nature  or  extent  of 
their  authority. 

It  is  therefore  very  difficult,  if  not  impossible,  for  those  having  deal- 
ings with  corporate  bodies  to  determine,  except  by  circumstances  and 
inference,  what  authority  such  officers  have,  or,  in  case  of  litigation,  to 
prove  their  authority  by  positive  evidence.  Ought  not  the  same  evidence 
upon  which  prudent  business  men  ordinarily  infer  the  existence  of  the 
authority,  to  be  satisfactory  to  courts  and  juries?  And  would  not  the 
enforcement  of  more  stringent  rules  embarrass  and  hinder  the  operations 
of  trade  and  commerce,  and  prove  vexatious  and  injurious  to  the  inter- 
ests of  the  corporations  themselves  ? 

These  considerations  led  the  court  to  the  conclusion  that  defend- 
ant's president  and  manager  was  the  officer  who,  in  the  ordinary  course 
of  business,  would  be  expected  to  possess  authority  to  employ  the 
plaintiff,  and  plaintiff  had  the  right  to  presume  that  the  officer  was  so 
authorized:  F.  &  M.  Bank  v.  B.  &  D.  Bank,  28  N.  Y.  425;  T.  W.  &  W. 
No.  4— 6 
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R.  R.  Co.  V.  Rodrigaes,  47  111.  188;  McEierDan  v.  Leuzen,  5G  Cal.  Gl; 
Southgate  v.  A.  &  P.  R.  R.  Co.,  61  Mo.  89;  In  re  the  German  M.  Co., 
19  Eng.  L.  &  Eq.  591;  Walker  v.  G..W.  R.  R.  Co.,  2  L.  R.  228;  Field  t. 
N.  Y.  &  A.  S.  M.  Co.,  59  N.  Y.  644. 

Further  objection  is  made  to  the  introduction  in  evidence  of  the 
admission  of  the  superintendent,  upon  the  ground  that  it  was  the  state- 
ment of  a  past  transaction,  and  formed  no  part  of  the  res  gesfw. 

Plaintiff's  theory  is  that  the  lot  of  wood  of  eighty-five  cords  was  set 
apart  for  the  defendant,  but  that  defendant  had  not  accepted  it,  and, 
therefore,  the  transaction  was  incomplete  and  continuing.  In  this  view 
the  declarations  were  made  in  the  course  of  the  transaction,  and  were 
admissible.  Objection  is  also  made  that  the  evidence  is  insufficient  to 
support  tbe  verdict.  This  objection  is  based  upon  the  fact  that  plaintiff 
allowed  Paquin  to  deal  with  the  wood  in  such  a  manner  as  to  lead 
defendant's  agents  to  believe  he  owned  it.  This  fact  constitutes  the 
estoppel  pleaded  by  defendant. 

One  hundred  and  sixty  cords  of  wood  were  in  controversy.  Plaintiff 
recovered  judgment  for  the  return  of  ninety-five  cords  of  wood,  or  the 
value  thereof.  There  was  evidence  tending  to  show  that  plaintiff  was 
estopped  from  asserting  ownership  to  the  fifty-cord  lot;  that  the  corpora- 
lion  had  notice  of  plaintiff's  claim  of  ownership  before  it  accepted  the 
eighty-five-cord  lot.  The  evidence  upon  these  matters  was  conflicting. 
It  was  the  province  of  tbe  jury  to  determine  these  facts.  With  that  deter- 
mination we  can  not  interfere.  If  defendant  had  notice  of  plaintiff's 
claim  of  ownership  before  its  acceptance  of  the  eighty-five  cords  of  wood, 
plaintiff  was  entitled  to  recover  them  or  their  value.  There  was  no  con- 
troversy as  to  the  fact  that  ten  cords  of  other  wood,  belonging  to  the 
plaintiff,,  had  been  taken  by  defendant. 

There  being  testimony  to  sustain  each  of  these  matters,  it  is  evident 
that  the  evidence  is  not  insufficient  to  sustain  the  verdict. 

The  judgment  and  order  of  the  district  court  are  affirmed. 


State  ex  rel.  Newnham  v.  State  Boabd  of  Education. 

Filed  December  i,  1883. 

State  Board  of  Education,  aiter  It  has  Passed  a  Resolutiok  prescribing  a 
certain  series  of  text- books,  may  reconsider  its  action  and  rescind  such  resolution  at  any 
time  before  the  adoption  of  such  books  by  the  different  school  districts. 

Application  for  a  writ  of  mandamus.     The  opinion  states  the  facts. 
A.  C,  Ellis,  for  the  relator. 
Attorney  general,  for  the  respondent. 

Leonard,  J.  Eelator  prays  for  the  issuance  of  the  writ  of  man- 
damus commanding  respondent,  the  state  board  of  education,  to 
allow  his  child  and  all  other  children  in  the  public  schools  of  this  state 
to  use  Appleton's  school  readers  as  text-books,  and  to  take  such  steps  as 
may  be  requisite  for  the  introduction  and  use  of  said  Appleton's  school 
readers  as  text-books  in  the  public  schools  of  the  state,  and  for  the  ex- 
clusion therefrom  of  Sheldon's  readers.  '        . 

The  statute  provides,  that  *'  the  state  board  of  education  shall  have/  a 
seal.  *  *  *  It  shall  be  tbe  duty  of  said  board  to  hold  sejini- 
annual  sessions  for  the  purpose  of  devising  plans  for  the  improvew^cut 
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and  management  of  the  public-scbool  funds,  and  for  the  better  organ- 
ization of  the  public  schools  of  the  state,  and  such  special  sessions  as 
may  be  called  by  the  president.  A  full  record  of  the  proceedings  of 
the  board  shall  be  kept  by  the  secretary,  and  shall  be  embodied  in  the 
aunnal  report  of  the  superintendent  of  public  instruction:"  Comp. 
Laws,  3322. 

"  The  state  board  of  education  shall  have  power,  and  it  is  hereby  made 
their  duty,  to  prescribe  and  cause  to  be  adopted  a  uniform  series  of  text- 
books in  the  principal  studies  pursued  in  the  public  schools,  to  wit: 
Spelling,  reading,  *  *  ♦  physiology;  and  no  school  district  shall 
be  entitled  to  receive  its  pro  rata  of  the  public  school  moneys  unless  such 
text-books  as  prescribed  by  the  state  board  of  education  shall  be  adopted 
and  used  in  all  the  public  schools;  *  ♦  *  orthography,  reading, 
*  ^  *  and  geography  shall  be  taught  in  all  the  public  schools;  and 
in  each  school  above  the  grade  of  primary  there  sball  be  taught  English 
grammar,  *  *  *  chemistry;  and  in  such  schools  as  the  board  of 
trustees  may  direct,  algebra,  ♦  *  *  astronomy,  and  the  elements  of 
book-keeping,  or  such  other  studies  as  the  board  of  trustees  may  direct; 
provided,  that  the  text-books  shall  not  be  changed  oftener  than  once  in 
four  years:"  Comp.  Laws,  3361. 

It  will  be  seen  that  by  the  first  section  of  the  statute  quoted,  the  board 
of  education  has  power  to  do  at  a  special  session  any  act  that  it  may  do 
at  a  regular  or  semi-annual  session.  It  will  be  observed,  also,  that  un- 
der the  last  section  quoted  the  board  has  power,  and  it  is  its  duty  to  pre- 
scribe and  cause  to  be  adopted  a  uniform  series  of  text-books  in  the 
principal  studies,  including  reading.  No  school  district  can  receive  its 
proportion  of  public  moneys,  unless  it  adopts  and  uses  such  text-books 
as  are  prescribed  by  the  state  board,  and  the  text-books  shall  not  be  e-x- 
cbanged  oftener  than  once  in  four  years. 

The  only  facts  of  this  case  necessary  to  be  stated  are  these:  On  the 
first  day  of  December,  1879,  Sheldon's  readers  were  in  use  in  the  public  . 
schools  of  the  state.  It  is  not  shown  just  when  they  were  prescribed  as' 
text-books  by  the  state  board,  or  when  they  were  first  adopted  and  used 
in  the  public  schools.  It  does  appear,  however,  that  they  had  been  in 
use  six  years  prior  to  May  1,  1883,  and  also  that,  at  its  meeting  held  on 
the  first  day  of  December,  1879,  the  board  did  not  intend  any  change  in 
the  readers  used  in  the  public  schools  until  September  1,  1880.  It  is 
probable  that  the  four  years  provided  by  the  statute,  during  which  the 
Sheldon  readers  could  not  be  changed,  did  not  expire,  in  the  opinion  of 
the  board,  until  September  1,  1880. 

To  show  the  action  of  the  board,  we  quote  from  its  minutes: 

"Carson  Crrr,  December  1,  1879. 

"  The  board  met,  as  per  announcement  in  circular  issued  May  29, 
1879,  to  consider  the  matter  of  text-books.  Members  all  present.  *  *  * 
Mr.  Hatch  moved  to  make  a  change  of  readers.  Carried.  Messrs.  Kin- 
kead  and  Hatch  voted  in  the  affirmative,  and  Mr.  Sessions  in  the  nega- 
tive. 

"  Mr.  Hatch  next  moved  to  select  a  series  of  readers  for  use  in  the 
schools  of  Nevada  for  the  next  four  years,  beginning  September  1,  1880. 
Curried  by  the  same  vote  as  above.  The  vote  was  taken  by  means  of 
open  ballot,  and  Appleton's  readei-s  were  adopted.     *     *     * 

**  It  was  moved  by  Mr.  Hatch,  and  carried,  that  the  secretary  be  au- 
thorized to  enter  into  a  contract  with  D.  Appleton  &  Co.  for  furnishing 
readers  in  accordance  with  the  proposition  of  their  agent,  Mr.  White, 
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and  that  in  case  of  failure  to  fulfill  said  contract,  tbe  agreement  thus  en- 
tered into  shall  be  cull  and  void. 

''It  was  moved  and  carried  that  the  consideration  of  the  arithmetics 
be  postponed  until  the  nexfc  meeting  of  the  board,  December  15th; 
proximo. 

**  The  proposition  of  D.  Appleton  &  Co.  (which  was  accepted)  is  as 
follows.     *     *     *  John  H.  Kinkead,  President. 

*  D.  R.  Sessions,  Secretary." 

"  Carson  Cxty,  December  3,  1879. 

"  Special  meeting  called  to  reconsider  and  review  the  action  of  the 
board  at  its  previous  session.     Present,  lull  board. 

*'  Mr.  Hatch  moved  to  reconsider  the  action  had  in  adopting  the  Ap- 
pleton readers,  and  to  defer  any  further  consideration  of  a  change  of 
readers  until  next  meeting.     Carried  unanimously. 

"  The  board  then  adjourned  to  moet  again  on  Monday,  December  15th, 
proximo. 

*'  N.  B.  There  being  no  quoinim  present  December  16,  1879,  an  ad- 
joarnment  was  ordered,,  subject  to  call  of  the  president. 

**  D.  R.  Sessions,  Secretary." 

We  shall  concede,  for  the  purposes  of  this  decision,  that  on  tbe  first 
day  of  December,  1879,  respondent,  the  board  of  education,  prescribed 
Appleton's  readers  as  text- books  for  the  public  schools  of  the  state,  and 
that,  if  it  did  not  have  power  to  reconsider  its  action  then  had,  it  is  now 
its  duty  to  cause  those  readers  to  be  adopted  and  used  in  the  public 
schools  for  the  period  of  four  years. 

The  State  ex  rel.  Flowers  v.  Tbe  Board  of  Education  of  the  City  of 
Columbus,  35  Ohio  St.  368,  is  cited  by  counsel  for  relator  as  being  a 
case  on  all  fours  with  this,  and  we  are  urged  to  follow  the  decision  there 
made  as  authority  here. 

The  value  of  a  decision  of  another  state  court  depends  greatly  upon 
the  reasons  given  in  its  support;  but  beyond  this,  when  it  is  based  upon 
a  statute,  before  we  can  be  influenced  by  the  conclusion  arrived  at,  it 
must  appear  that,  as  to  material  points,  the  statute  there  construed  was 
similar  to  the  one  we  have  under  consideration. 

The  school  law  of  Ohio  provided  for  a  board  of  education  for  each 
district  or  city.  In  the  case  referred  to,  the  board's  powers  and  duties 
did  not  extend  beyond  the  city  of  Columbus.  These  boards  were 
required  to  hold  regular  meetings  every  two  weeks,  and  were  eiupowered 
to  hold  such  special  meetings  as  tbey  might  deem  uecessar}*:  70  Ohio 
Laws,  197. 

The  statute  also  provided,  that  *'  each  board  of  education  shall  deter- 
mine the  studies  to  be  pursued  and  tbe  text-books  to  be  usee]  in  the 
schools  under  their  control,  and  no  text-book  shall  be  changed  within  three 
y(*ars  after  iia  advption  without  the  covsent  of  three  fourths  of  the  members 
if  the  board  of  education  given  at  a  regular  meeting:"  70  Ohio  Laws,  209, 
bee.  52. 

The  italics  are  ours.  By  the  next  section  the  board  of  education  of 
each  school  district  was  given  the  management  and  control  of  the  public 
schools  of  the  district.  They  had  power  within  their  district  such  as 
our  law  gives  to  the  board  of  education  of  the  state  and  the  trustees  of  a 
district. 

Under  that  law  the  court  said:  "The  legal  effect  of  the  action  of  the 
board,  on  the  twelfth  of  August,  must  be  ascertained  from  a  construction 
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of  section  52  of  tbe  statute,  70  Ohio  Laws,  209,  under  wbich  its 
action  was  had.  The  first  clause  of  the  section,  which  alone  bears  on 
this  question,  reads  as  follows:  '  Each  board  of  education  shall  deter- 
mine the  studies  to  be  pursued  and  the  text-books  to  be  used  in  the 
schools  under  their  control;  and  no  text-book  shall  be  changed  within 
three  years  after  its  adoption,  without  the  consent  of  three  fourths  of 
the  members  of  the  board  of  education  given  at  a  regular  meeting,'  etc. 

*'The  clause  quoted  is  divisible  into  two  sentences,  each  complete  in 
itself.  The  first  confers  power  on  the  board  to  act  upon  two  sub- 
jects: the  studies  to  be  pursued,  and  the  text-books  to  be  used  in  the 
schools.  The  second  is  a  conditional  restriction  on  the  power  of  the 
board  over  the  latter  subject,  when  it  is  within  the  condition;  and  when 
the  restriction  is  inapplicable,  the  power  of  the  board  over  both  subjects  is 
equal  and  complete.  In  this  case  the  restriction  was  inapplicable  to  the 
action  of  the  board  on  the  twelfth  of  August,  for  the  reason  that  more 
than  twice  three  years  had  then  elapsed  since  the  board  had  adopted  the 
Cornell  geographies  as  the  text-book  to  be  used  in  the  schools.  Conse-. 
quently..  at  the  date  last  named,  the  board  could  legally  exercise,  with- 
out restriction,  all  the  powers  conferred  by  the  first  sentence  in  the 
clause  above  quoted.  Under  this,  the  board  is  to  determine  the  text- 
books to  be  used. 

"  "What  is  the  meaning  of  the  word  'determine/  as  here  used;  or  what 
operation  and  effect  ought  to  be  given  to  it  ?  When  taken  in  connection 
with  the  purposes  of  the  law  *  *  *  and  the  subject-matter  to  which 
it  relates,  ^  *  *  it  is  manifest  that  the  word  '  determine'  must  mean 
something  more  than  investigating  and  arriving  at  a  conclusion  by  men- 
tal processes,  although  these  are  embraced.  Official  action  is  contem- 
plated and  required  to  give  a  x>ractical  effect  to  the  word,  and  the  in- 
junction to  do  this  is  mandatory  upon  the  board;  and  in  order  that  those 
who  must  obey  may  know  the  will  of  the  board,  it  is  necessary  that  it 
should  be  declared  in  such  a  way  that  it  may  be  known. 

**  The  usual  mode  by  which  the  board  of  education  makes  known  its 
will  on  any  subject  over  which  it  has  control  is  either  by  motion,  or  by 
a  resolution  passed  by  the  board  at  an  official  meeting,  and  entered  upon 
the  record  of  its  proceedings,  where  it  may  be  seen  by  any  party  inter- 
ested. All  this  was  done  in  the  case  before  us.  On  the  fifteenth  of 
July,  1879,  the  committee  on  text-books  made  a  report  to  the  board  on 
the  subject;  among  others,  of  the  text-books  on  geography  then  in  use, 
find  those  which  they  recomniended  for  use  in  the  future,  in  which  they 
give  their  reasons  for  excluding  the  Cornell  series,  then  in  use,  and* sub- 
stituting in  their  stead  the  Intermediate,  or  No.  2,  and  the  primary  geog-  * 
rapbies  of^the  Eclectic  series.  If  the  report,  as  made,  had  been  adopted, 
its  operation  would  have  been  to  exclude  the  condemned  series  then  in 
use,  and  to  introduce  those  recommended  into  the  schools  to  be  thereafter 
used.  By  official  action,  that  part  of  the  report  referring  to  new  geogra- 
phies was  laid  over  for  two  weeks. 

**  On  the  twelfth  of  August,  1879,  at  a  regular  meeting  of  the  board, 
the  report  was  taken  up,  when  a  proposition  *  *  *  ^^as  pre- 
sented, stating  the  terms  upon  which  they  would  furnish  Harper's 
geog'raphies  for  use  in  the  schools.  On  motion  of  a  member,  the  name 
of  Harper's  geographies  was  substituted  in  the  report  of  tbe  committee 
for  that  of  the  Eclectic  series.  *  *  *  And  thereupon  the  report  of 
the  committee,  as  amended,  was  adopted.     *    *    ♦ 

*'  Whatever  the  legal  effect  of  this  action  may  be,  it  at  least  clearly 
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shows  that  the  board  thereby  intended  to  exercise  the  powers  conferred 
upon  it  by  law,  in  reference  to  the  text-books  to  be  used  in  the  schools 
on  the  subject  of  geography.  It  appears  tons  that  the  legal  effect  of  this 
action  of  the  board,  by  whatever  name  it  may  be  called,  was  the  adop- 
tion of  Harper's  geographies  as  the  text-books  on  that  subject,  to  bo 
thereafter  used  in  the  schools  under  its  control,  until  they  are  lawfully 
changed. 

"  When  the  action  of  the  board  was  consummated,  on  the  twelfth  of 
Aagust,  its  power  over  the  subject  was  exhausted  for  the  period  of  three 
years  from  that  date,  unless  the  text-book  so  adopted  should  be  changed 
within  that  time  by  the  consent  of  three  fourths  of  the  members  of  tho 
board,  given  at  a  regular  meeting  thereof.  The  three  years  begin  to  run 
from  the  date  of  the  official  adoption  of  a  text-book,  and  not  from  the 
time  such  book  is  introduced  and  brought  into  actual  use  in  the 
schools. " 

The  court,  therefore,  decided  that  the  bare  majority  vote,  on  the  twenfy- 
sixth  of  August,  1879,  reconsidering  the  vote  of  August  12th,  adopting 
Harper's  geographies,  was  a  nullity,  because  the  action  of  the  board  on 
the  twelfth  was  an  adoption  of  Harper's,  and  the  statute  declared  that 
they  should  not  be  changed  within  three  years  after  their  adoption.  The 
last  conclusion  necessarily  followed  the  first.  If  the  determination  by 
the  board,  that  a  text-book  should  be  used,  was  its  adoption,  then,  of 
course,  the  three  years  began  to  run  from  the  twelfth  of  August,  and  the 
power  of  the  board  over  the  subject  for  three  years  from  that  date  was 
exhausted,  for  the  law  so  declared.  If  the  action  of  the  board  on  the 
twelfth  of  August  constituted  an  adoption,  as  the  court  held,  it  is  plain 
that  it  could  not,  twelve  days  or  one  day  thereafter,  reconsider  its  former 
action,  and  substitute  some  geography  other  than  Harper's,  in  the  face  of 
a  law  declaring  that  no  text-book  should  be  changed  within  three  years 
after  its  adoption. 

But  there  is  an  important  difference  between  the  Ohio  statute  and  ours. 
The  reason  why  the  Ohio  court  said  the  board  could  not  reconsider  its  for- 
mer vote  or  adoption,  was  because  the  statute  prohibited  further  action 
for  three  years  after  August  12th,  tho  time  of  adoption.  There  is  no 
semblance  of  such  prohibition  in  ours.  Here  text-books  can  not  be 
changed  oftener  than  once  in  four  years.  There  they  could  not  be 
changed  within  three  years  after  their  adoption,  and  the  action  of  tho 
board  alone  constituted  an  adoption. 

Under  our  law,  it  is  the  board's  duty  to  prescribe,  and  cause  to  be 
adopted,  a  text-book  in  reading.  On  the  first  of  December,  1879,  let  us 
say,  it  prescribed  Appleton's  series  of  readers,  for  four  years,  commenc- 
ing September  1, 1880.  Nothing  further  was  done  prior  to  December  3d, 
when  the  former  action  was  reconsidered,  if  the  board  had  power  to  do  so. 

Before  the  reconsideration  the  board  did  nothing  fuiihering  their 
adoption,  which  must  be  done  by  the  districts,  and  not  by  the  board. 
The  board  can  prescribe  rules  governing  districts  in  the  matter  of  text- 
books. It  can  declare  a  time  when  the  different  districts  shall  discard 
the  old  series  and  adopt  and  use  the  new.  And  if  any  district  fails  to 
comply  with  a  reasonable  rule  in  this  respect,  it  must  pay  the  penalty 
prescribed  by  the  statute;  it  will  not  be  entitled  to  receive  its  pro  rata  of 
public  school  moneys  until  it  does  comply. 

The  different  districts  must  adopt  the  books  prescribed  by  the  board. 
But  if,  before  they  are  adopted,  the  board  concludes  that  it  has  made  an 
unwise  prescription,  we  know  of  nothing  in  the  law  forbidding  a  recon- 
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sideration.  In  saying  this,  we  have  no  reference  to  any  contract  made 
by  the  board  for  the  purchase  of  books  prescribed,  for  it  is  admitted 
that  such  contract  could  not  be  enforced  by  this  proceeding,  in  any 
eyent. 

The  only  statutory  limitation  upon  the  board's  power  is,  that  text- 
books shall  not  be  changed  of tener  than  once  in  four  years.  The  board's 
duty  is  to  prescribe,  and  cause  to  be  adopted,  a  uniform  series  of  text- 
books. The  statute  makes  the  last  duty  as  imperative  as  the  first.  The 
complaint  made  in  this  case  is,  that  the  board  fails  to  cause  the  adoption 
of  text-books  by  it  prescribed.  By  prescribing  a  text-book  simply,  the 
board's  duties  are  only  half  done.  It  must  also  see  that  the  prescribed 
book  is  adopted,  and  thereafter,  for  four  yeare,  it  can  not  be  changed. 
This  is  the  sensible  view  of  the  statute.  The  law  declares  no  means  by 
which  the  board  shall  cause  the  adoption  of  text-books,  but  the  duty 
being  enjoined,  a  power  is  given  to  use  such  reasonable  means  as  are 
necessary  for  its  proper  performance.  By  a  judicious  exercise  of  this 
power,  the  board  need  not  experience  much  difficulty  in  performing  their 
entire  duty. 

We  find  no  fault  with  the  Ohio  decision  under  the  statute  there  in 
force.    We  only  say  that  under  ours  it  is  not  in  point. 

Counsel  for  relator  refers  also  to  People  v.  The  State  Board  of  Edu-: 
cation,  49  Cal.  684,  where  it  was  held  that  the  board  could  not  change 
text-books  once  adopted  as  a  part  of  a  uniform  series  without  giving  six 
months'  notice  as  required  by  law.  The  question  there  decided  is  not 
iuvolved  in  this  proceeding,  but  an  examination  of  the  statute  there 
referred  to  shows  a  marked  difference  between  it  and  ours. 

The  eighty-eighth  section  of  the  California  statute  provided  that 
the  state  board  of  education  should  prescribe  and  adopt  a  uniform 
seides  of  text-books,  and  that  any  books  once  adopted  in  the  state  series 
should  be  continued  in  use  for  four  years.  Indeed,  the  substance  of  the 
statute  is  that  when  the  board  once  adopts  a  text-book,  it  should  not 
thereafter  change  the  same  for  four  years:  See  Cal.  Stat.  1869-70,  p.  847. 

There,  as  in  Ohio,  the  board  alone  adopts  the  text-books,  and  there- 
after they  can  not  be  changed  for  the  period  stated,  except,  in  Ohio,  by 
consent  of  three  fourths,  of  all  the  members  at  a  regular  meeting;  while 
here,  after  the  board  x>i^6scribes  the  book,  the  district  must  adopt  it  as 
directed  by  the  state  board;  and  until  both  are  done,  there  is  no  change 
in  the  text- books  in  the  sense  of  our  statute* 

Mandamus  denied. 


State  ex  reL  Truman  v.  MoEjbnnet,  Judge,  etc. 

Filtd  December  1, 1883. 

DiSTRic?r  Court  has  No  Jukisdiction  to  Try  an  Indian  Belonging  to  a  Tribe  which 
is  recognized  and  treated  with  as  such  by  the  federal  govemmenty  having  its  chief  and 
trilxd  laws,  for  killing  another  Indian  belonging  to  the  same  tribe. 

Neither  the  General  Laws  of  the  Tekritory  nor  of  the  State,  Defining 
Crimes  and  providing  for  their  punishment,  were  intended  to  apply  to  crimes  committed 
by  one  Indian  against  another  of  the  same  tribe. 

Policy  of  the  Federal  and  State  Governments  towards  the  Indian  Tribes  within 
their  borders,  and  the  status  of  such  Indians  stated  and  examined. 

Application  for  a  writ  of  mandamus.     The  oxnnion  states  the  facts. 
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Z>.  S,  Truman,  district  attorney  for  Nye  county, TF.  H.  Dav€nporfj  attor- 
ney general,  and  T,  Coffin,  United  States  district  attorney  for  Nevada^ 
for  the  relator. 

J".  T.  Lamb,  for  the  respondent. 

Leonard,  J.  Belator  seeks  by  mandamus  to  compel  respondent  to  pro- 
ceed to  the  trial  of  a  Shoshone  Indian,  named  Spanish  Jim,  for  the 
alleged  murder  of  an  Indian  girl  in  the  town  of  Belmont,  in  Nye  county, 
in  March,  1883.  Bespondent  admits  that  he  is  the  duly  elected  and 
qualified  judge  of  the  fifth  judicial  district  court;  that  said  alleged  crime 
was  committed  within  the  jurisdiction  of  said  court,  if  at  all;  that  the 
said  Spanish  Jim  has  been  indicted  by  a  lawful  grand  jury  of  Nye  county, 
charged  with  the  crime  of  murder;  and  that  such  indictment  is  now  of 
record  in  the  district  court  of  the  fifth  judicial  district  in  and  for  Nye 
county. 

Bespondent  refuses  to  accept  the  plea  of  said  Spanish  Jim,  or  to  try 
said  cause,  because  the  defendant  is  a  Shoshone  Indian,  born  in  subjec- 
tion and  obedience  to  his  own  tribal  laws,  and,  at  the  time  the  alleged 
offense  was  committed,  was  living  with  the  Shoshone  tribe  or  nation,  in 
subjection  to,  and  recognizing  the  authority  of,  the  chiefs  and  laws  of 
said  tribe;  and  the  Indian  girl  alleged  to  have  been  killed  was  a  Shoshone 
Indian,  born  in  subjection  and  obedience  to  said  tribal  laws,  and  was,  at 
the  time  of  the  alleged  killing,  living  with  said  tribe,  in  subjection  to, 
and  recognizing  tbe  authority  of,  the  chiefs  and  laws  thereof;  that  by 
reason  of  the  foregoing  facts  the  fifth  judicial  district  court,  or  judge 
thereof,  has  no  jurisdiction  of  crimes  committed  by  one  Indian  against 
another  when  botU  are  members  of  an  organized  tribe  having  laws  for 
tbe  government  of  their  own  iuterual  affairs.  Able  arguments  in  sup- 
port of  relator's  views  of  the  law  Lave  been  filed  by  the  district  attorney 
of  N^'e  county,  the  attorney  general  of  the  state,  and  the  United  States 
district  attorney  for  Nevada.  We  have  carefully  examined  all  the  au- 
thorities cited,  which  are  numerous,  as  well  as  all  others  which  an  ex- 
tended research  has  disclosed,  and  will  now  express  our  views  upon  the 
question  presented. 

Let  it  be  remembered  that  what  follows  is  intended  to  apply  to  the 
case  before  us,  where  one  Indian  belonging  to  a  tribe  which  is  recog- 
nized and  treated  with  as  such  by  the  government,  having  its  chief  and 
tribal  laws,  is  accused  of  killing  another  of  the  same  tribe;  and  let  it  be 
borne  in  mind  especially  that  what  we  say  does  not  refer  to  a  case  where 
one  Indian  injures  the  person  or  property  of  another,  not  an  Indian,  or 
trice  versa.  It  does  not  refer  to  a  case  where  an  Indian  leaves  his  tribe  and 
joins  the  whites.  We  entertain  no  doubt  that  the  state  courts,  if  any, 
have  exclusive  jurisdiction. 

In  18G4,  congress  passed  an  act  authorizing  the  inhabitants  of  that 
portion  of  the  territory  of  Nevada  described  therein  to  form  for  them- 
selves, out  of  said  territory,  a  state  government,  and  providing  that 
said  state,  when  formed,  should  be  admitted  into  the  Union  ''  upon  an 
equal  footing  with  the  original  states  in  all  respects  whatsoever: "  Enabling 
Act  of  Congress,  13  Stats,  at  Large,  30. 

The  stat6  was  formed  in  pursuance  of  the  provisions  of  the  enabling 
Act,  upon  an  equal  footing  with  the  original  states. 

Upon  these  facts  the  United  States  courts,  at  least,  have  not  jurisdic- 
tion: UnitedStatesv.  John  Ward,  McCahon,  199;  United  States  v.  Ward, 
1  Woolw.  21;  United  States  v.  Yellow  Sun,  1  Dill.  272;  United  States  v. 
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Cisna,  1  McLean,  254;  United  States  v.  Stahl,  1  Woolw.  192;  United 
States  V.  Martin,  8  Saw.  473;  United  States  v.  Bridleman,  7  Id.  243; 
United  States  v.  McBratnej,  14  Otto,  621;  United  States  v.  Leathers,  G 
Saw.  17. 

Nor  have  we  an  j  doubt,  should  such  a  course  be  deemed  advisable  by 
the  legislature,  that  the  state  courts  may  be  given  jurisdiction  over  crimes 
committed  by  one  Indian  against  the  person  or  property  of  another  In- 
dian, by  extending  the  criminal  laws  over  them:  Caldwell  v.  The  State, 
1  Stew.  &  P.  327;  State  v.  Foreman,  87  Yerg.  256;  United  States  v.  Yellow 
Sun,  1  Dill.  272;  State  v.  Tassels,  Dudley  (Ga.),  229. 

This,  then,  is  the  principal  question  presented  for  our  consideration: 
Do  our  general  laws  upon  crimes  and  their  punishments  apply,  or  were 
they  intended  to  apply,  to  Indians  in  the  situation  of  the  accused?  or  is 
it  true  that  Indians  so  situated  are  not  amenable  to  those  laws  until  they 
are  made  so  by  an  affirmative  act  of  the  state  legislature  ?  Although  a 
state  has  the  right  and  power  to  take  jurisdiction  in  a  given  case,  it  can 
not  be  exercised  by  courts,  except  in  pursuance  of  a  provision  of  the  con- 
stitution that  is  self-acting,  or  an  act  passed  by  the  legislature. 

The  duty  of  courts  is  to  expound  and  enforce  laws:  they  can  not 
make  them.  Is  there  any  law  of  this  state  to  which  the  accused  is  amen- 
able for  the  offense  charged  ?  There  is  no  statute  extending  the  criminal 
laws  over  the  Indian  tribes,  or  the  individuals  thereof.  The  statute  un- 
der which  the  indictment  was  found  is  the  general  act  concerning  crimes 
and  punishments,  Stat.  1861,  p.  58,  which  is  as  follows: 

*'  Murder  is  the  unlawful  killing  of  a  human  being  with  malice  afore- 
thought, eij^her  express  or  implied." 

"  Eveiy  person  convicted  of  murder  of  the  first  degree  shall  suffer 
death,  and  every  person  convicted  of  murder  of  the  second  degree  shall 
suffer  imprisonment  in  the  state  prison  for  a  term  not  less  than  ten  years, 
and  which  may  be  extended  for  life." 

An  Indian  is  a  human  being  and  a  person.  The  Indian  girl  alleged  to 
have  been  murdered  was  a  human  being,  and  the  accused  is  a  person. 
If  we  stick  to  the  letter  of  the  law,  we  must  find  that  the  fifth  judicial 
district  court  has  jurisdiction.  Our  duty,  however,  is  to  ascertain  the 
intention  of  the  legislature  in  passing  this  law. 

In  doing  this  we  must  follow  certain  well-settled  rules  of  construction 
that  are  peculiarly  applicable  to  the  present  case: 

"  The  court  should  put  itself  in  the  position  of  the  legislature — stand 
in  contemplating  the  statute  where  the  makers  stood — the  better  to  dis- 
cover the  reason  and  scope  of  the  provision.  They  who  voted  for  the 
measure  must  have  had  in  mind  a  meaning  for  the  enacted  words;  and 
the  meaning  thus  perceived  must  be  given  them  by  the  court.  If  the 
statute  is  old,  or  if  it  is  modern,  the  court  should  transport  itself  back  to 
the  time  when  it  was  framed,  consider  the  condition  of  things  then 
existing,  and  give  it  the  meaning  which  the  language,  as  then  used,  and 
the  other  considerations  require.  The  court  knowing  the  present  law 
knows  also  its  history  and  the  prior  law.  Such  prior  law,  the  legisla- 
ture, being  presumed  to  know  it,  must  have  had  in  mind  in  enacting  the 
statute;  therefore,  in  the  construction  the  court  should  take  it  into 
account." 

"  They  do  not  close  their  eyes  to  what  they  know  of  the  history  of  the 
country  and  the  law,  of  the  condition  of  the  law  at  the  particular  time, 
of  the  public  necessities  felt,  and  other  like  things:"  Bishop  on  the 
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"Written  Law,  sec.  75  et  seq.  "The  exercise  of  even  doubtful  power 
will  uot.be  attributed  to  the  legislature;  therefore  construction  will  lean 
agaiustit:"  Id.  82.  '*Tbe  courts  will  presume  the  legislature  intended 
its  acts  to  be  reasonable,  constitutional,  and  just;  and  when  possible,  con- 
sisteutlj  with  any  fair  rendeiing  of  the  words,  will  so  construe  them  as 
not  to  make  them  otherwise.  But  this  rule  will  not  be  carried  to  the 
extent  of  giving  the  enactment  a  meaning  plainly  repugnant  to  its 
terms:"  Id.  90. 

The  last  sentence  quoted  is  explained  by  the  author  under  section 
145,  where  he  says:  '*  Interpretation  can  not,  without  sufficient  indica- 
tions in  the  words  employed,  aided  by  such  surroundings  as  the  law 
permits  the  court  to  look  into,  import  words  into  the  statute." 

Says  the  court,  in  United  States  v.  Kir  by,  7  Wall.  482:  ''All  laws 
should  receive  a  sensible  construction.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed  that  the 
legislature  intended  exception  to  its  language  which  would  avoid  results 
of  this  character.  The  reason  of  the  law  in  such  cases  should  prevail 
over  the  latter.  The  common  sense  of  man  approves  the  judgment 
mentioned  by  Puffendorf,  that  the  Bologniau  law  which  enacted,  *  that 
whoever  drew  blood  in  the  streets  should  be  punished  with  the  utmost 
severity,'  did  not  extend  to  the  surgeon  who  opened  the  vein  of  a  person 
that  fell  down  in  the  street  in  a  fit.  The  same  common  sense  accepts 
the  ruling,  cited  by  Plowden,  that  the  statute  of  1  Edw.  II.,  which 
enacts  ihat  a  prisoner  who  breaks  prison  shall  be  guilty  of  felony,  does 
not  extend  to  a  prisoner  who  bre^iks  out  when  the  prison  is  on  fire — '  for 
he  is  not  to  be  hanged  because  he  would  not  stay  to  be  burnt.'  " 

Tested  by  the  above  and  other  well-settled  rules  of  construction,  let 
us  endeavor  to  ascertain  whether  in  the  passage  of  the  general  criminal 
statute,  under  which  the  accused  was  indicted,  the  territorial  legislature 
intended  to  include  within  its  scope  Indians  in  his  situation.  If  we  find 
that  such  intention  did  not  exist,  then  it  will  not  be  necessary  to  consider 
tbe  question  of  power  on  the  part  of  the  legislature  to  do  so,  except  so 
far  as  an  examination  of  the  latter  question  may  assist  us  in  arriving  at 
a  proper  solution  of  the  former. 

If  the  legislature  did  not  intend  to  legislate  concerning  acts  committed 
by  one  tribal  Indian  against  another,  then  the  courts  of  this  state  have 
not  jurisdiction  of  the  present  case,  unless  by  the  constitution  or  some 
subsequent  legislation  jurisdiction  has  been  extended  so  as  to  include  it. 
In  other  words,  unaffected  by  any  valid  subsequent  proceeding  giving 
jurisdiction,  if  the  legislature  of  1861  did  not  so  intend,  the  statute  must 
be  construed  as  though  Indians  like  the  accused  had  been  excepted  in 
terms. 

The  Indian  question  was  deemed  of  such  importance  by  congress,  when 
Nevada  was  admitted  as  a  territory,  in  March,  1861,  that  in  the  organic 
act  it  was  provided,  ''  that  nothing  in  this  act  contained  shall  be  con- 
strued to  impair  the  rights  of  person  or  property  now  pertaining  to 
tbe  Indians  in  said  territory,  so  long  as  such  rights  shall  remain  un- 
questioned by  treaty  between  the  United  States  and  such  Indians, 
*  *  *  or  to  affect  the  authority  of  the  government  of  the  United  States 
to  make  any  regulations  respecting  such  Indians,  their  lands,  property, 
or  other  rights,  by  treaty,  law,  or  otherwise,  which  it  would  have  been 
competent  for  the  government  to  make  if  this  act  had  never  been  passed." 
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It  also  provided  that  the  governor  of  the  territory  should  perform  the 
duties  and  receive  the  emoluments  of  superintendent  of  Indian  affairs; 
that  the  several  counties  should  have  representatives  in  the  legislature 
in  the  ratio  of  their  population,  ''  Indians  excepted."  Section  6  pro- 
vided that  the  legislative  power  of  the  territory  should  extend  to  all 
rightful  subjects  of  legislation,  consistent  with  the  ,'pro visions  of  that 
act;  and  by  section  16  it  was  provided  that  the  constitution,  and  al>  laws 
of  the  United  States  which  were  not  locally  inapplicable,  should  have 
the  same  force  and  effect  within  the  territory  as  elsewhere  within  the 
United  States. 

The  conditions  stated  in  the  organic  act  were  accepted  by  the  terri* 
tory,  and  the  legislature  had  no  right  to  pass  laws  in  violation  of  their 
spirit.  Courts  must  presume  there  was  no  intention  to  do  so.  Examin- 
ing the  organic  act,  we  call  attention,  first,  to  the  provision  retaining  the 
authority  in  the  government  to  make  any  regulations  respecting  the 
Indians  in  the  territory,  their  lands,  property,  or  other  rights,  by  treaty, 
law,  or  otherwise,  which  it  could  have  made  if  the  act  had  not  been 
passed;  or,  in  other  words,  if  the  territory  had  not  been  organized. 

Expressed  in  a  few  words,  the  government,  in  terms,  retained  the  right 
to  conduct  Indian  affairs,  among  themselves  at  least,  in  its  own  way,  as 
has  been  its  custom  in  forming  temporary  governments,  and  as  it  was 
bound  to  be  under  the  law:  B.  S.,  sees.  1830,  1840.  If  this  power 
i?vas  retained  as  stated,  it  need  not  be  said  that  the  territory  did  not 
possess  it.  It  could  not  be  in  both  governments  at  once :  The  Kansas 
Indians,  5  Wall.  756. 

It  is  not  necessary  to  restate  history  here  in  relation  to  the  Indian 
tribes.  It  is  enough,  perhaps,  to  say  that,  from  the  beginning,  the  gov- 
ernment has  pursued  a  policy  concerning  them  that  has  been  an  excep- 
tion to  all  other  people  of  the  earth.  We  may  admit  that  they  might 
have  been  subjected  to  the  same  laws  as  have  been  passed  for  the  gov- 
ernment of  other  persons,  but  such  has  not  been  the  policy  adopted. 
They  claimed  the  right  of  self-government  in  matters  appertaining  to 
themselves,  and  did  not  desire  to  become  a  part  of  the  body  politic. 
They  have  had  laws  and  chiefs  of  their  own  making  and  choosing,  and 
their  light  to  have  them  has  been  recognized  by  the  constitution,  the 
laws  and  treaties  of  congress,  and  the  decisions  of  the  courts. 

Such  was  their  condition  when  our  organic  act  was  passed;  and  under 
the  circumstances  stated,  if  congress  intended  to  permit  the  territory  to 
do  away  with  their  cherished  customs,  to  declare,  as  to  themselves,  what 
acts  should  constitute  crimes^  and  prescribe  punishments  for  the  same, 
then  it  inserted  in  a  most  important  document  words  which  utterly 
failed  to  express  its  meaning.  It  said  that  all  rights  of  persons  and 
property  then  pertaining  to  the  Indians  of  the  territory  should  not  be 
impaired  so  long  as  such  rights  should  remain  unextinguished  by  treaty, 
and  that  the  government  of  the  United  States  should  have  authority  to 
moke  any  regulations  respecting  such  Indians,  their  lands,  property,  or 
other  rights,  by  treaty,  law,  or  otherwise,  which  it  might  have  made  if 
the  territory  had  not  been  formed. 

"What  rights  of  person  and  property  did  congress  intend  to  preserve 
unimpaired?  Evidently  not  those  alone  which  had  been  established  by 
treaty,  because  all  the  Indians  in  the  territoiy  were  included  in  the  pro- 
tecting clause,  and  not  all  the  tribes  had  treaty  rights.  So  far  as  we  are 
advised,  the  first  treaty  with  the  Shoshones  in  Nevada  was  concluded  in 
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October,  18G3.  Congress  could  not  have  referred  to  treaty  rights  only. 
lb  did  not  intend  to  guard  Indians  against  lawlessness  on  the  part  of  the 
territory.  » 

Surely  it  could  not  have  been  considered  necessary  to  provide  against 
the  commission  of  acts  of  violence  upon  tbeir  persons  or  property,  for 
congress  was  dealing  with  a  free  people,  capable  of  governing  them- 
selves, possessing  intelligence  and  bum(inity,  which  are  prerequisites  in 
the  formation  and  sustainment  of  enlightened  governments. 

In  1870,  the  senate  judiciary  committee,  of  which  Mr.  Carpenter  was 
chairman,  were  instructed  by  resolution  **  to  inquire  into  and  report  to 
the  senate  the  effect  of  the  fourteenth  amendment  to  the  constitution 
upon  the  Indian  tribes  of  the  country,  and  whether,  by  the  provisions 
thereof,  the  Indians  are  not  citizens  of  the  United  States,  and  whether 
thereby  the  various  treaties  heretofore  existing  between  the  United  States 
and  the  various  Indian  tribes  are,  or  are  not,  annulled."  The  report  is 
No.  268,  and  is  found  in  senate  reports  of  the  third  session,  forty-first 
congress. 

It  commences  by' saying:  **  That  in  the  opinion  of  your  committee  the 
fourteenth  amendment  to  the  constitution  has  no  effect  whatever  upon 
the  status  of  the  Indian  tribes  within  the  limits  of  the  United  States, 
and  does  not  annul  the  treaties  previously  made  between  them  and  the 
United  States.  The  provisions  of  the  amendment  material  to  this  ques- 
tion are  as  follows:  '  All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  states  wherein  they  reside.  Bepresentation  shall  be 
apportioned  among  the  several  states  according  to  their  respective  num- 
bers, counting  the  whole  number  of  persons  in  each  state,  excluding 
Indians  not  taxed.'  The  question  is,  whether  the  Indians  are  subject  to 
the  jurisdiction  of  the  United  States,  within  the  meaning  of  this  amend- 
ment, and  the  answer  can  only  be  arrived  at  by  determining  the  status 
of  the  Indian  tribes  at  the  time  the  amendment  was  adopted." 

The  report  is  lengthy,  learned,  and  exhaustive;  but  we  must  content 
ourselves  with  short  and  unsatisfactory  extracts  therefrom.  The  com- 
mittee say:  **The  principle  must  now  be  recognized  and  acted  upon 
that  the  Indians,  after  the  European  discovery  and  settlement  of  their 
domain,  lost  all  sovereignty  over  it,  retaining  only  the  right  of  occupancy 
until  their  title  should  in  some  way  be  extinguished,  and  the  right  to 
regulate,  without  question,  their  domestic  affairs,  and  make  and  admin- 
ister their  own  laws;  provided,  in  the  exercise  of  such  right,  they  should 
not  endanger  the  safety  of  the  governments  established  by  civilized  man. 
Beyond  this  limit  the  pretensions  of  European  settlers  never  extended; 
but  to  this  extent  the  principle  referred  to  was  recognized  and  enforced; 
and,  although  the  Indians  were  thus  overshadowed  by  the  assumed 
sovereignty  of  the  whites,  it  was  never  claimed  or  pretended  that  they 
had  lost  their  respective  nationalities,  their  right  to  govern  themselves, 
the  immunity  which  belongs  to  nations  in  the  conduct  of  war,  or  any 
other  attribute  of  a  separate  political  community." 

They  then  quote  from  treaties,  acts  of  congress,  and  decisions  of 
United  States  and  state  courts,  to  prove  that  the  policy  of  our  government 
has  been  the  same,  and  say:  ''In  the  opinion  of  your  committee,  the 
constitution  and  the  treaties,  acts  of  congress  and  judicial  decisions 
above  referred  to,  all  speak  the  same  language  upon  this  subject,  and  ull 
point  to  the  conclusion  that  the  Indians,  in  tribal  condition,  have  never 
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been  subject  to  tbe  jurisdiction  of  tbe  United  States,  in  the  sense  in 
'wbicb  the  term  '  jurisdiction'  is  employed  in  the  fourteenth  amendment 
to  the  constitution.  The  government  has  asserted  a  political  supremacy 
over' the  Indians,  and  the  treaties  and  laws  quoted  from  present  these 
tribes  as  '  domestic,  dependent  nations/  separated  from  the  state  of  the 
Union  within  whose  limits  they  q,re  located,  and  exempt  from  the  opera- 
tion of  state  laws,  and  not  otherwise  subject  to  the  control  of  the  United 
States  than  is  consistent  with  their  character  as  separate  political  com- 
munities or  states.  Their  right  of  self-government,  and  to  administer 
justice  among  themselves,  after  their  own  fashion,  even  to  the  extent  of 
inflicting  the  death  penalty,  has  never  been  questioned;  and  while  the 
United  States  have  provided  by  law  for  the  punishment  of  crimes  com- 
mitted by  Indians  upon  white  men  lawfully  within  the  reservations,  the 
government  has  carefully  abstained  from  attempting  to  regulate  their 
domestic  affairs,  and  from  punishing  crimes  committed  by  one  Indian 
against  another  in  the  Indian  country.  Volumes  of  treaties,  acts  of  con- 
gress almost  without  number,  the  solemn  adjudications  of  the  highest 
tribunal  of  the  republic,  and  the  universal  opinion  of  our  statesmen 
and  people,  have  united  to  exempt  the  Indian,  being  a  member  of  a  tribe 
recognized  by  and  having  treaty  relations  with  the  United  States,  from 
the  operation  of  our  laws  and  the  jurisdiction  of  our  courts.  "Whenever 
we  have  dealt  with  them  it  has  been  in  their  collective  capacity  as  a  state, 
and  not  with  their  individual  members,  except  when  such  members  were 
separated  from  the  tribe  to  which  they  belonged;  and  then  we  have  as- 
serted such  jurisdiction  as  every  nation  exercises  over  the  subjects  of  an- 
other independent  sovereign  nation  entering  its  territory  and  violating 
its  laws." 

And  in  report  No.  367,  forty-third  congress,  first  session,  the  com- 
mittee on  Indian  affairs,  to  whom  was  referred  the  bill  conferring 
exclusive  jurisdiction  upon  the  United  States  courts,  and  for  the  punish- 
ment of  crimes  committed  by  and  against  Indians,  reported  as  follows: 
"  That  it  is  doubtful  whether  congress  has  power  to  confer  exclusive 
jurisdiction  upon  the  courts  of  the'United  States  over  Indian  reservations 
within  the  several  states  without  their  consent.  This  difficulty  does  not 
exist  in  the  territories,  where  the  authority  is  ample  and  undisputed. 
Your  committee  are  further  of  opinion  that  the  attempt  to  confer  juris- 
diction upon  the  courts  of  the  United  States  over  offenses  committed  by 
one  Indian  against  the  person  or  property  of  another,  might  lead  to  in- 
terminable litigation,  and  subject  the  government  to  great  difBculty  and 
expense  in  the  determination  of  disputes  which  could  more  readily  be 
adjusted  by  the  agents  and  superintendents  hf\ving  the  Indians  in  charge. 
The  Indians,  while  their  tribal  relations  subsist,  generally  maintain  laws, 
customs,  and  usages  of  their  own  for  the  punishment  of  offenses.  They 
have  no  knowledge  of  the  laws  of  the  United  States,  and  the  attempt  to 
enforce  their  own  ordinances  might  bring  them  in  direct  conflict  with 
existing  statutes  and  subject  them  to  i^rosecutions  for  their  violation." 
See  also  2  Story  on  Const.,  sec.  1933. 

Mr.  Wharton,  in  his  Conflict  of  Laws,  under  the  head  of  ''Adoption 
in  a  North  American  Indian  tribe,"  sec.  252,  says:  ''He  [the  person 
adopted]  may  be  indicted,  it  is  true,  in  state  or  territorial  courts  for 
crimes  committed  by  him  on  persons  not  of  his  tribe;  but  for  offenses 
against  members  of  his  tribe,  he  is  only  justiciable  before  the  tribal  au- 
thorities.   So  far  as  concerns  hi^j  domestic  relations,  he  is  governed  not  by 
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territorial,  but  by  tribal,  law.  *  *  *  In  short,  wbile  be  retains  his 
subjection  to  the  territorial  government  (state  or  federal,  as  the  case 
may  be),  in  all  that  relates  to  transactions  outside  of  the  tribe,  so  far  as 
concerns  transactions  within  the  tribe,  his  allegiance  is  to  the  tribe,  and 
he  is  governed  exclusively  by  tribal  law." 

The  organic  act  for  Idaho  territory  is  precisely  like  ours  upon  this  ques- 
tion. It  contains  the  same  provisos  for  the  protection  of  Indian  rights, 
the  retention  of  the  right  of  the  government  to  make  any  regulations 
respecting  the  Indians,  their  lands,  property,  or  other  rights;  and  also 
that  no  territory  shall  be  included  therein  which,  by  treaty  with  any  In- 
dian tribe,  is  not,  without  consent  of  the  tribe,  to  be  included  within  the 
territorial  limits  or  jurisdiction  of  any  state  or  territory. 

In  Langford  v.  Monteith,  12  Otto,  147,  after  referring  to  the  organic 
act,  the  court  said:  "  This  court,  in  Harkness  v.  Hyde,  98  U.  S.  476,  re- 
lying upon  an  imperfect  extract  found  in  the  brief  of  counsel,  inadvert- 
ently inferred  that  the  treaty  with  the  Shoshones,  like  that  with  the 
Shawnees,  contains  a  clause  excludiug  the  lands  of  the  tribe  from  terri- 
torial or  state  jurisdiction.  In  this,  it  seems,  we  were  laboring  under  a 
mistake.  Where  no  such  clause,  or  language  equivalent  to  it,  is  found 
in  a  treaty  with  Indians  within  the  exterior  limits  of  Idaho,  the  lands 
held  by  them  are  a  part  of  the  territory,  and  subject  to  its  jurisdiction, 
so  that  process  inay  run  there,  however  the  Indians  themselves  may  he  exempt 
from  that  jurisdiction."     The  italics  are  ours. 

In  Boyer  v.  Dively,  58  Mo.  529,  the  court  say:  "The  constitution  of 
the  United  States,  and  the  statutes  passed  in  pursuance  thereof,  undoubt- 
edly recognized  the  Indian  tribes  as  a  peculiar  pepple,  having  relatioiis 
to  the  government  totally  different  from  citizens  of  the  states.  Although 
located  within  the  state  lines,  yet  so  long  as  their  tribal  customs  are  ad- 
hered to,  and  the  federal  government  manages  their  affairs  by  agents, 
they  are  not  regarded  as  subject  to  the  state  laws,  so  far,  at  least,  as 
marriage,  inheritance,  etc.,  are  concerned.  ♦  *  *  The  customs  and 
laws  of  the  Indians,  then,  prevailed  among  the  remnants  of  tribes  iu 
1829  and  1830,  and  would  continue  unless  positively  changed  by  the 
legislature  of  the  state.  No  such  legislation  was  attempted,  and  it  is 
useless  to  inquire,  if  it  had  been,  whether  it  would  have  been  valid." 
To  the  same  effect  are  Wall  v.  Williamson,  8  Ala.  51;  Jones  v.  Laney, 
2  Tex.  348;  see  also  Fisher  v.  Allen,  2  How.  (Miss.)  611;  Dole  v.  Irish,  2 
Barb.  C42;  Morgan  v.  McGee,  5  Humph.  14. 

Again:  the  governor,  by  the  organic  act,  was  made  superintendent  of 
Indian  affairs  throughout  the  territory.  Under  the  law  he  performed 
such  duties  as  were,  or  might  be,  assigned  to  him:  B.  S.,  sec.  2050. 

There  were  Indian  agencies  in  the  territory.  The  limits  of  each 
agency  were  established  by  the  secretary  of  the  interior,  either  by  tribes 
or  geographical  boundaries:  E.  B.,  sec.  20G6.  It  was  each  agent's  duty, 
within  his  agency,  to  manage  and  superintend  the  intercourse  with  In- 
dians agreeably  to  law,  and  execute  and  perform  such  regulations  and 
duties,  not  inconsistent  with  law,  as  might  be  prescribed  by  the  president, 
secretary  of  the  interior,  the  commission  of  Indian  affairs,  or  the  super- 
intendent of  Indian  affairs:  Id.,  sec.  2058.  The  president  was  em- 
powered to  discontinue  any  agency,  or  transfer  it  to  such  other  place  or 
tribe  as  the  public  service  might  require:  Id.,  sec.  2059.  All  persona 
emploj-ed  in  Indian  affairs  were  prohibited  from  having  any  interest  or 
concern  in  any  trade  with  the  Indians,  except  for  or  on  account  of  the 
United  States:  Id.,  sec.  2078;  see  also  sec.  1840. 
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"Without  making  further  references  or  quotations,  we  have  shown,  we 
think,  that  upon  the  admission  of  Nevada  as  a  territory,  the  United  States 
did  not  intend  to  yield  or  divide  its  authority  over  the  Indians  in  their 
domestic  affairs;  that  the  territorial  legislature  had  no  right  to  exercise 
it,  and  the  presumption  is  that  it  did  not  intend  tp  do  so.  That  there 
was  no  such  intent  is  indicated  by  the  history  of  the  country  at  the  time 
and  subsequently.  In  1861  the  Indians  here  were  savages,  in  name  and 
fact.  They  were  entirely  unacquainted  with  the  laws  of  civilized  coun- 
tries; they  were  governed  by  their  own.  Their  wishes  were  not  con- 
sulted in  the  making  or  execution  of  the  laws.  They  eked  out  a  miserable 
existence  by  hunting,  fishing,  begging,  and  sometimes  stealing.  They 
neither  wanted  nor  had  intercourse  with  the  whites.  Some  were  peace- 
able, others  aggressive  and  warlike.  At  times,  subsequent  to  the  passage 
of  the  crimes  act,  they  stole  bands  of  cattle,  and  drove  them  away.  They 
killed  inoffensive  white  men.  For  these  acts,  even,  they  were  not  appre- 
hended and  dealt  with  according  to  our  laws,  so  far  as  we  know,  although 
they  might  have  been :  See  Memorial  to  Congress  by  the  Legislature  of 
1862,  Stat.  1862,  p.  196.  It  admits  of  serious  doubt,  at  least,  whether 
it  would  be  good  policy  even  now  to  subject  Indians,  as  to  their  own 
matters,  to  our  laws;  but  it  would  be  less  open  to  objection  now  than  it 
would  have  been  in  1861.  To  have  done  so  then  would  have  been  "  cruel 
and  fiibsurd:"  Wharton's  Confl.  L.,  sec.  9. 

Mr.  Otis,  in  his  book  on  the  Indian  question,  published  in  1878,  con- 
cludes that  we  should  sweep  away  the  tribal  organizations  and  subject 
the  Indians  to  territorial  law.  But  he  admits  that  the  codes  of  civilized 
states  will  not  answer  for  this  purpose.  Continuing  on  his  conclusions, 
Mr.  Wharton,  in  a  note  at  sec.  253,  says:  "  Waiving  the  question  of  our 
rights  to  destroy,  under  the  constitution,  tribal  sovereignty,  it  will  be  a 
task  exceedingly  difficult  to  frame  a  code  to  which  Indians  can  be  prop- 
erly subjected." 

It' is  a  well-known  fact  that  from  1861  to  the  present  time,  as  to  crimes 
committed  against  each  other,  Indians  have  not  been  subject  to  our  crim- 
inal laws.  Eleven  legislatures  have  met  without  endeavoring  to  change 
the  practice.  If  petitioner's  theory  is  correct,  is  it  not  strange  that 
during  all  these  years  courts  and  grand  juries  have  neglected  to  perform 
a  sworn  duty?  Is  it  not  rational,  at  least,  to  conclude  that  their  under- 
standing has  been  that  the  general  criminal  laws  were  not  intended  to 
apply  to  such  cases?  And  if  this  is  so,  should  not  the  contemporaneous 
and  continuous  construction  of  the  statute  by  courts,  grand  juries,  and 
legislatures  have  great  weight  with  courts  in  deciding  the  question  now 
before  us  ? 

The  Shoshone  Indians,  like  other  tribes,  had  and  have  their  own  laws 
and  customs  in  constant  exercise  in  relation  to  marriage  and  divorce. 
Polygamy  among  them  is  common.  If  so  inclined,  they  may  have  as 
many  wives  as  their  circumstances  justify:  Bancroft's  Native  Races,  vol. 
1,  p.  436.  Did  the  legislature  of  1861  intend  to  bring  them  within  the 
laws  of  marriage  and  divorce,  husband  and  wife,  and  bigamy  ?  We  can 
not  think  so. 

Our  opinion  is,  that  congress  intended  to  and  did  protect  the  Indians 
in  the  right,  there  pertaining  to  them,  of  self-government  in  their  do- 
mestic affairs.  At  any  rate,  as  to  any  follies  among  themselves,  or  crimes 
committed  by  one  against  another,  it  proposed  to  pursue  its  own  course 
in  its  own  way.     The  territory  had  a  right  to  subject  tribal  Indians,  like 
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other  persons,  to  punishment  for  crimes  against  its  own  citizens:  Whar- 
ton's Coufl.  L.  252.  Tbis  was  necessary  for  its  own  protection,  and  the 
organic  act  did  not  forbid  its  exercise.  Their  right  to  Belf-go?erumeat  did 
not  extend  beyond  acts  among  themselves. 

Undoubtedly,  as  before  stated,  the  words  of  the  statute  under  consid- 
eration are  broad  enough  to  include  tribal  Indians;  but  the  words  "  all" 
and  **  every"  are  often  restrained  in  meaning  by  their  context  or  by  the 
general  object  of  the  provision:  Bishop  on  the  Written  Law,  sec.  102. 

In  Phillips  V.  The  State,  15  Ga.  519,  it  is  said:  ''True,  it  [the  statute] 
says  tbat  in  all  cases  where  a  levy  is  made,  etc.  One  is  amazed,  in  east- 
ing a  glance  over  our  statute  book,  to  find  how  often  this  form  of  expression 
occurs,  frequently  signifying,  as  here,  not  absolutely  all,  but  all  of  a 
particular  class  only.  Indeed,  it  seems  to  be  common  to  all  writings, 
lay  as  well  as  legal,  sacred  as  well  as  profaii6.  And  the  generality  of  the 
phrase  is  frequently  to  be  restrained  in  the  act,  not  only  by  the  context, 
but  by  the  general  form  and  scheme  of  the  statute,  as  demonstrative  of 
the  intention  of  the  legislature.  Here  it  means  in  all  cases  where  the 
claimant  is  in  possession  of  the  property  he  sball  not  be  deprived  of  it, 
but  it  shall  be  left  with  him."  Without  quoting  therefrom,  we  make 
])articular  reference,  in  this  connection,  to  Kennedy  v.  Gris,  25  Mich. 
84;  and  see  Davis  v.  M.  O.  &  R.  R.  Co.,  27  Ark.  565. 

Here  the  word  **  every,"  as  used  in  the  general  crimes  statute  of  1861, 
as  to  their  domestic  affairs,  should  not  be  held  to  include  Indians  living 
in  tribes  recognized  by  the  government,  and  under  the  dominion  of  tribal 
laws. 

It  is  now  necessary  to  consider  whether  or  not  the  law  remained  the 
same  at  the  time  of  the  alleged  homicide  in  this  case.  We  have  seen 
that  the  statute  under  which  the  indictment  was  found  remains  as  it  was 
when  passed,  and  that  we  have  no  statute  extending  the  laws  of  the 
state,  civil  or  criminal,  over  the  Indians.  At  most,  to  the  above  state- 
ment, there  is,  so  far  as  we  know,  but  one  exception,  and  that  is  the 
statute  of  1881,  p.  29,  permitting  all  persons  of  sound  mind  to  become 
witnesses. 

It  must  be  true,  then,  that  prior  to  the  adoption  of  our  constitution 
the  criminal  laws  did  not  embrace  offenses  charged  against  Indians  in  the 
situation  of  the  accused.  Was  any  change  wrought  by  the  constitution  ? 
Section  2  of  article  17  provides,  that "  all  laws  of  the  territory  in  force  at  the 
time  of  the  admission  of  tbis  state,  not  repugnant  to  this  constitution, 
shall  remain  in  force  until  they  expire  by  their  own  limitation,  or  be 
altered  or  repealed  by  the  legislature."  The  laws  mentioned  were  to 
remain  in  force.  They  continued  as  they  then  were,  having  the  same 
scope,  force,  and  eflfect;  and  there  is  no  repugnancy  between  the  statute, 
as  we  interpret  it,  and  the  constitution. 

There  is  nothing  in  the  constitution  indicating  a  desire  on  the  part  of 
the  framers  to  bring  tribal  Indians  within  the  purview  of  the  crimes  act. 
They  knew  that  the  domestic  affairs  of  the  Indians  had  not  been  inter- 
fered with  under  the  territorial  government,  and  they  expressed  no 
dissatisfaction  tbereat;  but,  on  the  contrary,  they  said  this  statute  should 
remain  in  force  until  the  legislature  should  change  it.  And  should  we 
look  into  the  constitutional  debates  we  should  find  nothing  indicating 
such  a  desire.     But  see  Const.  Debates,  145. 

Nor  has  anything  been  done  by  the  state  legislature.  In  1873  the 
legislature  authorized  certain  state  ofiicers  to  contract  for  the  purchase 
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of  Bonnifield  and  Healy's  compilation.  The  object  and  effect  of  the 
compilation  was  merely  to  collect  and  arrange,  in  convenient  form,  the 
statutes  then  in  force.  No  legislative  action  was  taken  upon  each  law 
contained  therein,  or  upon  the  whole  as  collected  and  arranged.  This  is 
evident  from  the  compilers'  preface,  the  arrangement  of  the  statutes,  and 
the  law  authorizing  a  purchase:  Comp.  Laws,  4240.  Such  has  been 
the  understanding  of  courts  and  attorneys,  and  it  is  correct.  Coustaut 
reference  is  still  made  in  practice  to  dinerent  statutes  prior  to  1873,  as 
well  as  to  the  complied  laws. 

Before  closing  this  opinion,  it  is  proper  to  consider  certain  decisions 
relied  on  by  counsel  for  petitioner  in  support  of  this  application.  With 
one  exception,  none  of  them  will  be  found  to  conflict  with  this  opinion. 
The  many  cases  cited  wherein  Indians  were  accused  of  committing  crimes 
against  white  men,  or  the  reverse,  are  not  in  point,  of  course,  and  in 
reading  them  this  fact  must  be  kept  in  mind. 

In  passing,  let  us  remark  that  if,  under  the  facts  of  this  case,  the 
theory  of  petitioner  is  correct,  it  is  a  little  strange  that  in  all  the  books, 
in  the  multitude  of  cases  that  have  arisen  out  of  the  Indian  question, 
only  four  have  been  found  by  the  industry  of  court  and  counsel  where 
one  Indian  has  been  prosecuted  for  an  act  committed  against  the  person 
or  property  of  another.  The  first  is  an  able  and  exhaustive  opinion  in 
State  V.  Foreman,  8  Yerg.  256;  but  there  is  nothing  in  that  which  con- 
flicts with  the  views  here  expressed.  The  state  of  Tennessee  was  ad- 
mitted into  the  Union  in  1796,  "  on  an  equal  footing  with  the  original 
states,  in  all  respects  whatever."  In  1833  the  legislature  extended  the 
civil  jurisdiction  of  several  counties,  so  as,  by  the  extension  of  the  limits 
thereof,  to  include  the  country  within  the  occupancy  of  the  Cherokee 
Indians  which  lay  within  the  boundaries  of  the  state. 

The  statute  also  gave  the  courts  jurisdiction  of  three  crimes  committed 
within  the  Indian  territory — murder,  rape,  and  larceny — but  allowed  to 
the  Indians  their  usages  and  customiS  in  all  other  respects.  The  ques- 
tion before  the  court  was,  whether  the  state  legislature  had  power,  under* 
the  treaties  and  laws  of  the  United  States,  to  pass  the  statute,  and  the 
court  held  that  it  had. 

There,  there  was  a  state  law  which,  in  terms,  extended  the  state's  juris- 
diction over  the  Indians,  in  a  state  admitted  on  an  equal  footing  with 
the  original  thirteen,  without  any  restrictions  in  the  act  of  admission. 
Here,  there  is  no  such  law,  and  the  general  law  was  not  intended  to 
include  tribal  Indians,  like  the  accused.  That  case  would  be  authority 
if  our  state  legislature  had  extended  the  territorial  crimes  act,  and  the 
validity  of  the  extending  statute  was  now  questioned. 

In  State  v.  Tassels,  Dudley  (Ga.),  the  facts  were  the  same,  substan- 
tially, as  in  Foreman's  case.  It  simply  involved  the  validity  of  an  act 
of  the  state  of  Georgia,  one  of  the  original  thirteen,  extending  the  laws 
of  the  state  over  the  territory  inhabited  by  the  Cherokee  Indians  and 
the  Indians  themselves:  See  the  Cherokee  Nation  v.  Georgia,  5  Pet.  1; 
Worcester  v.  The  State  of  Georgia,  6  Id.  515. 

In  State  v.  Ta-cha-na-tah,  64  N.  C.  614,  the  defendant,  a  Cherokee, 
was  convicted  of  manslaughter,  in  1870,  for  killing  another  Indian,  and 
the  supreme  court  held  that  Cherokee  Indians  were  subject  to  the  criminal 
laws  of  the  state.  The  point  was  disposed  of  in  these  few  words:  *' Prima 
facie^  all  persons  within  the  state  are  subject  to  its  criminal  laws,  and 
within  the  jurisdiction  of  its  courts;  if  any  exception  exists  it  must  be 
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shown.  On  examination  of  the  treaty  of  New  Echotah,  Georgia,  on  the 
twenty-ninth  of  December,  1835,  between  the  United  States  and  the 
Cherokee  Indians,  we  find  that  by  article  12  it  was  provided  that  individ- 
uals and  families  who  were  averse  to  moving  west  of  the  Mississippi 
river  might  remain  and  become  citizens  of  the  states  where  they  resided. 
Our  civil  laws  have  been  extended  over  these  Indians,  at  least  ever  since 
1838:  Rev.  Code,  c.  50,  sec.  16;  and  this  statute  applies  as  well  where 
the  contract  is  between  tw^  Indians  as  where  one  of  the  parties  is  white: 
Lovingood  v.  Smith,  7  Jones,  601.  Unless  expressly  excepted,  our  laws 
apply  equally  to  all  persons,  irrespective  of  race." 

North  Carolina  was  one  of  the  original  thirteen.  When  the  revised 
code  of  that  state  was  passed  in  1838,  under  which  the  defendant  was 
convicted.  Rev.  Code,  203,  619,  the  state  had  power,  we  presume,  to  in- 
clude Indians  within  the  scope  of  its  laws.  No  facts  are  stated  showing 
that  the  legislature  did  not  intend  to  do  so;  but  on  the  contrary,  section 
16,  chapter  50,  referred  to  in  the  opinion,  shows  affirmatively  that  con- 
tracts with  Indians  and  between  Indians  might  be  enforced  if  made  in 
writing  and  subscribed  by,  two  witnesses.  In  1838,  the  state  was  old, 
and  the  Cherokees  were  iiftelligent  in  comparison  with  our  Indians  in 
1861  or  now. 

If  the  legislature  of  this-  state,  having  the  right  so  to  do,  should  now 
pass  a  crimes  act,  like  the  one  in  force,  we  might  hesitate,  at  least,  be- 
fore declaring  that  the  general  words  were  not  intended  to  include  all 
persons.  But  in  ascertaining  the  legislative  intent  in  enacting  a  law, 
there  is  a  marked  distinction  between  a  statute  passed  when  the  legisla- 
tive power  so  to  do  is  unrestricted,  and  a  similar  one  enacted  while  that 
]30wer  is  curtailed.  In  one  case  the  words  used  would  be  construed, 
ordinarily,  according  to  their  natural  import,  while  in  the  other  it  would 
be  presumed,  if  possible,  that  the  legislature  did  not  intend  to  violate 
in  spirit  or  letter  the  restricting  provisions.  The  organic  act  provides 
that  no  tax  shall  be  imposed  upon  the  property  of  the  United  States. 
•The  legislature  of  1861,  in  the  revenue  law,  exempted  such  property 
fix)m  taxation.  But  if  it  had  not  done  so,  courts  must  have  presumed 
that,  in  using  the  words,  '*all  property  *  *  *  shall  be  subject  to 
taxation,"  it  was  not  intended  to  tax  the  property  of  the  United  States, 
because  such  action  would  have  been  illegal. 

We  do  not  think  the  North  Carolina  decision,  rendered  under  the  cir- 
cumstances stated,  militates  against  our  views.  The  same  is  true  of  State 
V.  Doxtater,  47  Wis.  278.  Restrictions  substantially  like  those  in  our 
organic  act  concerning  Indians  were  placed  upon  Wisconsin  when  a  ter- 
ritory, but  they  were  taken  o£f  in  admitting  the  state  in  1846.  In  1849 
the  state  legislature  repealed  the  territorial  crimes  act,  and  passed  the 
one  contained  in  the  revised  statutes  of  Wisconsin  for  1849:  See  pp.  682, 
747.  Besides,  in  Doxtater's  case,  although  he  was  an  Indian,  the  woman 
with  whom  he  was  accused  of  committing  the  crime  charged  was  a  white 
person. 

It  must  be  conceded  that  the  conclusion  reached  by  the  court  in  Hunt 
V.  The  State,  4  Kan.  69,  decided  in  1866  (before  the  decisions  in  the 
Kansas  Indian  cases,  5  Wall.  735),  is  opposed  to  ours.  In  that  case, 
the  defendant,  a  member  of  the  Wea  tribe,  killed  another  member  of  the 
same  tribe.  This  tribe,  with  others  constituting  what  was  known  as  the 
"  United  Tribes,"  had  a  tribal  government  and  maintained  treaty  re- 
lations with  the  United  States.     The  organic  act  admitting  the  territory 
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of  ERiisas,  in  1854,  as  well  as  the  act  of  admission  as  a  state,  in  1861, 
contained  provisos  substantially  like  those  concerning  Indians  in  our 
organic  act;  although  the  last-named  act  also  declared  that  Kansas  was 
admitted  into  the  Union  on  ''an  equal  footing  with  the  original  states/^ 

The  statute  under  which  Hunt  was  convicted  was  a  general  law  enacted 
bj  the  territorial  legislature,  and  the  constitution  contained  a  provision 
continuing  territorial  laws  in  force  until  thej  should  expire  by  limitation 
or  be  repealed  by  the  state  legislature. 

In  1860  all  Indians  in  Kansas  territory,  to  whom  lands  had  been  set 
apart  in  severalty  or  by  families,  and  who  had  received  patents  therefor 
from  the  United  States,  were,  by  legislative  enactment,  declared  to  be 
citizens  of  the  territory;  provided  nothing  in  said  act  should  be  con- 
strued as  conferring  the  right  of  suffrage  on  any  Indian.  They  were, 
however,  authorized  to  sue  and  be  sued  in  all  courts  of  law  and  equity: 
Acts  of  1860,  c.  74.  The  Wea  Indians  held  their  lands  as  stated  in  this 
statute:  Kansas  Indians,  5  Wall.  757.  To  what  extent,  if  any,  the  stat- 
ute referred  to  influenced  the  court  we  are  unable  to  say.  But,  at  any 
rate,  the  decision  was  based  solely  upon  the  proposition  that  Indians, 
even  as  to  acts  affecting  themselves  only,  were  subject  to  the  general 
criminal  laws  of  the  state,  just  like  people  coming  from  foreign  countries 
like  France,  Spain,  and  Portugal. 

With  all  respect  to  the  learned  tribunal  that  rendered  the  decision, 
we  suggest,  that  whether  this  proposition  is  true  or  not  depends  upon 
many  facts  and  circumstances  before  referred  to,  which  apparently  were 
not  considered,  and  certainly  not  discussed. 

Id  the  case  of  Blue  Jacket  v.  The  Commissioners  of  Johnson  county, 
3  Kan.  299,  the  court  decided  that  lands  held  by  the  Kansas  Indians, 
including  the  Wea  tribe,  in  severalty,  under  patents  from  the  govern- 
ment, were  taxable.  The  case  went  to  the  United  States  supreme  court, 
where  the  judgment  of  the  state  court  was  reversed:  The  Kansas 
Indians,  supra.  This  decision  is  referred  to  in  Doxtater's  case,  47  Wis. 
243,  where  the  court  says:  ** There  is,  perhaps,  some  general  language 
used  by  Justice  Davis  in  his  opinion  in  the  case  of  the  Kansas  Indians 
which  seems  to  be  in  conflict  with  the  opinion  above  expressed,  but  this 
was  a  case  simply  involving  the  right  of  the  state  of  Kansas  to  tax  the 
lands  of  these  Indians;  and  the  only  point  decided  was  that  the  state 
had  no  right,  under  the  treaties  with  these  Indians,  to  te^x  their  lands, 
and  what  was  said  outside  of  this  question  was  obiter,  and  entitled  only 
to  that  respectful  consideration  which  the  opinion  of  the  learned  and 
experienced  judge  demands  of  the  court.  The  conclusion  that  Indian 
lands  are  not  subject  to  taxation  by  the  state  does  not,  by  any  means, 
prove  that  Indians  themselves  may  not  be  subject  to  its  criminal  laws." 

Wo  admit  that  the  only  question  before  the  court' was  whether  the 
lands  held  in  severalty  by  the  united  tribes,  under  patents  from  the  gov- 
ernment, could  be  taxed.  But  in  solving  this  question,  the  court  was 
compelled  to  consider,  and  did  consider,  the  condition  of  the  tribes,  their 
tribal  rights  under  and  outside  of  treaties,  and  the  rights  of  the  state 
under  the  act  of  admission.  What  the  court  said  of  the  status  of  tribal 
Indians,  p.  755,  regardless  of  the  guaranties  of  any  treaty,  was  by 
no  means  outside  of  the  case.  It  was  stating  a  second  reason  why  the 
Indians  in  Kansas  could  not  be  taxed. 

The  case  shows  that  there  had  been  two  treaties  with  these  Indians: 
that  of  1831,  which  provided  that  their  lands  should  never  be  included 
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within  the  bdundsties  of  any  state  or  territory,  or  subject  to  its  laws,  p. 
739;  and  that  of  1854,  which  was  silent  upon  this  point,  p.  753. 

We  quote  from  the  opinion:  "Prior  to  the  ratification  of  this  treaty 
[1854J,  although  not  before  it  was  signed,  the  organic  act  for  the  territory 
of  Kansas  was  passed,  and  on  the  twenty-ninth  of  January,  1861,  Kan- 
sas was  admitted  into  the  Union;  but  the  rights  of  the  Indians,  the 
power  of  congress  over  tbem,  their  lands  and  property,  and  the  stipula- 
tious  of  treaties,  were  fully  preserved  and  in  the  same  words,  both  in  the 
organic  act  and  the  act  of  admission  of  Kansas.  *  *  *  It  is  insisted, 
as  the  guaranties  of  the  treaty  of  1831  are  not,  in  express  words,  re- 
affirmed in  the  treaty  of  1854,  they  are  therefore  abrogated,  and  that  the 
division  of  the  Indian  territory  into  separate  estates  so  changes  the 
status  of  the  Indians,  that  the  property  of  those  who  hold  in  severalty  is 
liable  to  taxation.  It  is  concluded  that  those  who  hold  in  common  can 
not  be  taxed." 

The  court  then  expresses  the  opinion  that  it  could  not  have  been  in  the 
contemplation  of  the  parties  that  such  a  distinction  should  exist,  and 
says:  "  But  it  is  not  necessary  to  import  the  guaranties  of .  the  treaty  of 
1831  iuto  that  of  1854  in  order  to  save  the  property  of  the  entire  tribe 
from  state  taxation.  If  the  necessities  of  the  case  required  us  to  do 
so,  we  should  hesitate  to  declare  that,  in  the  uuderstandiug  of  the 
parties,  the  promises  under  which  the  treaty  of  1831  were  made,  and  the 
guaranties  contained  in  it,  were  all  abandoned  when  the  treaty  of  1854 
was  concluded.  The  tribal  organization  of  the  Shawnees  is  preserved 
intact  and  recognized  by  the  political  department  of  the  government  as 
existing;  then  they  are  a  people  '  distinct  from  others,'  capable  of  mak- 
ing treaties,  separated  from  the  jurisdiction  of  Kansas,  and  to  be 
governed  exclusively  by  the  government  of  the  Union.  If  under  the 
control  of  congress,  from  necessity,  there  can  be  no  divided  authority. 
If  tbey  have  outlived  many  things  they  have  not  outlived  the  protection 
afforded  by  the  constitution,  treaties,  and  laws  of  congress.  It  may  be 
that  they  can  not  exist  much  longer  as  a  distinct  people  in  the  presence 
of  the  civilization  of  Kansas,  but  until  they  are  clothed  with  the  rights 
and  bound  to  all  the  duties  of  citizens,  they  enjoy  the  privilege  of  total 
immunity  from  state  taxation.  * 

**  There  can  be  no  question  of  state  sovereignty  in  the  case,  as  Kansas 
accepted  her  admission  into  the  family  of  states  on  condition  that 
the  Indian  rights  should  remain  unimpaired,  and  the  general  govern- 
ment at  liberty  to  make  any  regulations  respecting  them,  tbeir  lands, 
property,  or  other  rights  which  it  would  have  been  competent  to  make, 
if  Kansas  had  not  been  admitted  into  the  Union.  *  *  *  While  the  gen- 
eral government  has  a  superintending  care  over  their  interests,  and  con- 
tinues to  treat  with  them  as  a  nation,  the  state  of  Kansas  is  estopped  from 
denying  their  title  to  it.  She  accepted  this  status  when  she  accepted  the 
act  admitting  her  into  the  Union.  Conferring  rights  and  privileges  on 
these  Indians  can  not  affect  their  situation,  which  can  only  be  changed 
by  treaty  stipulation  or  a  voluntary  abandonment  of  their  tribal  organi- 
zation. As  long  as  the  United  States  recognizes  their  national  character, 
they  are  under  the  protection  of  treaties  and  the  laws  of  congress,  and 
their  property  is  withdrawn  from  the  operation  of  state  laws." 

If,  by  reason  of  the  tribal  organization  of  the  Shawnees,  recognized 
by  the  government,  ELansas,  under  her  act  of  admission,  could  not  sub- 
ject their  property  to  taxation  because  she  accepted  her  admission  on 
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condition  that  the  existingf  Indian  rights  should  remain  unimpaired, 
iind  the  general  government  be  at  liberty  to  make  any  regulations  re- 
specting rights  of  person  and  property,  how  can  it  be  said,  that  under 
the  same  restrictions,  rights  of  far  greater  value  may  be  interfered  with  ? 

It  is  said  by  the  United  States  district  attorney,  that  the  first  section 
of  the  civil  rights  bill,  revised  Istatutes,  section  1977,  gives  the  state 
courts  jurisdiction  in  this  case,  independently  of  adjudicated  cases.  He 
admits  that  this  statute  was  passed  in  pursuance  of,  and  to  carry  out,  the 
provisions  of  the  fourteenth  amendment  to  the  constitution.  It  is  as 
follows:  "  All  persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  state  and  territory  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  bene- 
fits of  all  laws  and  proceedings  for  the  security  of  persons  and  property, 
as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like  puuishment, 
pains,  penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and  to  no 
other." 

It  has  never  been  decided,  and  probably  will  not  be,  that  within  the 
meaning  of  the  fourteenth  amendment,  Indians  are  "  subject  to  the  juris- 
diction of  the  United  States/'  and  consequently  citizens.  See  senate 
report  No.  268,  before  referred  to.  This  statute,  passed  for  the  purpose 
of  carrying  out  the  provisions  of  the  amendment,  was  not  intended  to 
include  persons  other  than  those  referred  to  in  the  constitution.  This  is 
a  Bufiicient  answer  to  the  claim  made,  regardless  of  the  recent  decision 
of  the  United  States  supreme  court  upon  the  civil  rights  bill,  which  is 
not  before  us. 

Our  opinion  is,  that  the  fifth  judicial  district  court  has  not  jurisdiction 
to  try  the  accused. 

Mandamus  denied. 


SUPREME  COURT  OF  OREGON. 
Davidson  v.  Obeoon  &  California  B.  B.  Co, 

Filed,  October,  188$, 

Assignment  of  Error  on  the  Ground  of  Variance  between  the  facts  alleged  and 
thoee  proved  mast  specify  the  grounds  of  objection. 

Every  Matter  Which  would  have  been  Admissible  in  Evidence  by  Way  of 
Amendment  to  the  complaint  wiU  be  deemed  to  have  been  added,  or  its  absence  waived 
or  cured,  after  verdict. 

Railroad  Company  must  Construct  its  Works,  Such  as  Ditches  for  Draining 
Water,  with  proper  skill  and  care,  having,  due  regard  to  the  features  of  the  ground 
over  which  it  passes,  and  must  keep  the  same  in  repair;  and  it  is  liable  for  injuries  re- 
snlting  to  an  adjoining  owner  of  land  from  failing  so  to  do,  although  such  injuries  do  not 
happen  immediately  after  the  completion  of  the  work. 

Appeal  from  a  judgment  of  tbe  circuit  court  for  Marion-couutj,  en-^ 
tered  iu  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Dolph  S  Simon,  for  the  appellant. 

Bonkam  &  Eamsey,  for  the  respondent. 

Lord,  J.  This  was  an  action  for  damages  alleged  to  have  been  oc- 
casioned to  plaintiff's  land  by  the  negligent  act  of  the  defendant.  The 
first  error  assigned  is  a  variance  between  the  facts  alleged  and  proved 
by  the  plaintiff.     This  variance  is  claimed  to  consist  m^the  want  of  an 
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allegation  of  previous  possession,  to  malie  the  complaint  conform  to  the 
facts  proved.  While  it  would  have  been  easy  to  have  avoided  the  crit- 
icism suggested,  by  a  more  specific  allegation  of  previous  possession,  yet 
"we  tbink,  construing  the  pleading  within  the  meaning  of  section  83  of 
the  civil  code,  such  previous  possession  is  clearly  indicated,  and  in  fact 
alleged.  It  is  the  lands  of  the  plaintifiT  during  the  past  six  years  which 
have  been  injured  by  the  alleged  negligent  acts  of  the  defendant.  But 
if  this  view  were  unsatisfactory,  the  form  in  which  the  objection  coines 
to  this  evidence  is  not  available — it  does  not  specify  any  ground  of  ob- 
jection. 

We  must  consider,  then,  the  question  of  variance  between  the  facts 
alleged  and  proved,  as  if  none  had  been  made.  Under  the  general  power 
of  amendment  provided  by  section  99  of  the  civil  code,  with  the  duty 
imposed  upon  the  couit  by  section  104,  to  disregard  errors  and  defects 
not  affecting  the  substantial  rights  of  the  parties,  no  judgment  will  be 
reversed  because  of  any  defect  so  amendable.  It  is  not  doubted  under 
these  sections  but  what  the  plaintiff  might  have  amended  his  pleading 
so  as  to  make  it  conform  to  the  facts  proved.  The  rule  in  such  case  is, 
that  every  matter  which  would  have  been  admissible  in  evidence  by 
way  of  amendment  to  the  complaint  will  be  deemed  to  have  been 
added,  or  its  absence  waived  or  cured,  after  verdict:  Bliss  on  Code  PI., 
sees.  438-442;  Pomeroy's  Eemedies,  sees.  435,  566,  576.  The  reason  of 
this  rule  is  obvious.  When  made  at  the  trial,  there  is  opportunity  for 
removing  it  at  once. 

The  next  alleged  ground  of  error  is  in  refusing  to  give  the  instructions 
to  the  jury  asked  for  by  the  defendant,  and  in  giving  the  instructions  ex- 
cepted to  by  the  defendant.  These  matters  maybe  considered  together. 
The  point  mainly  to  be  noticed,  and  upon  which  the  defendant  chiefly 
relies,  was  that  the  court,  by  the  instructions,  held  the  defendant  liable 
on  a  different  state  of  facts  than  was  alleged  in  the  complaint.  The  gist 
of  the  action  is  that  the  defendant,  in  the  construction  of  its  road-bed 
across  plaintiff's  land,  and  along  the  line  of  its  road,  so  carelessly  and 
negligently  constructed  its  ditches  and  drains  above  and  below  and 
across  plaintiff's  lands,  as  to  unnecessarily  and  wrongfully  turn  streams 
of  water  out  of  their  natural  channels  into  the  line  of  said  railroad, 
whereby  the  lands  of  the  plaintiff  were  overflowed,  to  his  damage,  etb. 

Without  incumbering  this  opinion  with  the  substance  of  the  evidence 
offered  by  the  plaintiff,  it  is  sufiicient  for  present  purposes  to  say  it 
tended  to  sustain  the  allegations  of  his  complaint,  although  it  appeared 
by  such  evidence  that  no  injury  by  overflow  had  occurred  to  the  lands 
of  the  plaintiff  for  several  years  after  such  ditches  had  been  dug.  To 
negative  and  obviate  the  effect  of  this  evidence,  to  show  that  other  causes 
than  those  alleged  had  contributed  to  increase  the  volume  of  water  flow- 
ing in  the  ditches,  the  defendant  introduced  evidence  tending  to  show 
that  Thomas  Cross  and  others,  whose  lauds  bordered  along  and  sloped 
toward  the  line  of  the  railroad,  constructed  dams  and  ditches  for  the 
purpose  of  draining  the  surface-water  lying  upon  their  lands  into  these 
ditches  of  the  railroad,  which  materially  contributed  to  produce  the 
result  or  overflow  complained  of.  Upon  this  state  of  the  evidence,  the 
defendant  claimed  exemption  from  liability^  by  the  instruction  asked, 
upon  two  grounds:  first,  that  if  the  water  which  caused  the  ditches  to 
overflow  and  flood  the  lands  of  the  plaintiff  was  occasioned  by  the 
ditches  of  other  persons  drained  into  the  company's  ditches,  the  defend- 
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ant  was  not  liable;  and,  second,  that  if  the  ditches  were  originally  prop- 
erly dug,  and  for  seven  or  eight  years  no  damage  was  caused  by  them 
from  overflows,  and  that  if  within  the  last  four  years  the  ditches  have 
been  cut  deeper  and  wider  by  the  action  of  Mill  creek  during  excessive 
floods,  whereby  the  lands  of  the  plaintiff  have  been  overflowed,  the  de- 
fendant is  not  liable. 

Probably  the  best  reasons  why  these  instructions  were  not  given  are 
furnished  by  those  portions  of  the  charge,  although  excepted  to,  appli- 
cable to  their  objections.  The  court  says:  If  in  the^  construction  of 
these  ditches  the  defendants  cross  a  natural  watercourse,  it  is  their  duty 
to  let  this  water  course  under  their  road,  and  if  they  do  not,  they  must 
take  care  of  the  water  so  that  it  will  not  result  in  injury  to  persons  along 
the  track  who  are  below.  They  i would  not  have  a  right  to  turn  water 
into  this  ditch  and  let'  it  come  along  the  track  and  injure  other  persons, 
because  it  was  their  duty  to  let  it  go  dowB|  the  natural  channel;  and 
whatever  water  comes  into  their  ditch,  it  is  ineir  duty  to  take  care  of  it 
in  an  ordinary  workmanlike  manner  so  it  will  pass  away  and  not  injure 
the  owners  of  land  along  the  ditch. 

If  they  caused  more  water  to  come  from  Mill  creek,  or  these  swales 
that  have  been  spoken  of,  than  naturally  belongs  there,  they  ought  to 
have  taken  care  of  that  water,  and  seen  that  it  did  not  do  damage.  It 
would  be  carelessness  to  let  such  water  flow  down  there  and  do  damage. 

This  is  a  question  raised  about  the  water  coming  from  Mill  creek  by 
the  action  of  Mr.  Cross,  by  which  it  is  claimed  that  more  water  is  turned 
there  out  of  Mill  creek  than  would  naturally  flow  there.  This  is  a  ques- 
tion of  fact  for  the  jury.  If  it  came  down  into  these  ditches  and  caused 
them  to  be  worn  out — to  become  larger  at  the  upper  end,  and  let  in  a 
larger  amount  of  water,  and  they  became  permanently  enlarged  in  that 
way,  so  that  more  water  came  down  the  ditch — this  ditch  belonged  to  the 
company,  and  it  was  their  duty  to  take  care  of  that  water.  But  if  these 
ditches  had  been  deepened  by  it,  so  as  to  carry  additional  water,  it  is  the 
duty  of  the  company  to  take  care  of  it  whenever  it  got  there,  or  became 
a  permanent  thing.  It  is  their  duty  to  take  care  of  the  race.  Davidson 
had  no  right  to  repair  this  race,  ai^d  it  is  their  duty  to  do  it. 

If  any  other  law  prevailed,  a  man  might  be  completely  ruined  in  his 
property  by  a  nuisance  brought  there  by  another  person's  ditch.  So  it 
is  the  duty  of  the  parties  owning  these  ditches  that  run  down  on  each 
side  of  their  road,  to  control  the  water  that  comes  through  these  ditches 
excepting  when  it  comes  in  an  extraordinary  flood. 

The  evidence  showed  the  road-bed  was  made  in  part  by  excavations 
along  the  line  which  formed  these  ditches,  which  approaches  within  a 
few  feet  of  Mill  Creek,  by  reason  whereof  a  portion  of  the  water  of  that 
creek  during  the  wet  season,  instead  of  flowing  in  its  channel,  was  di- 
verted into  these  ditches,  and  although  it  produced  an  increased  flow  of 
water  in  the  ditches,  the  injury  did  not  make  itself  apparent  until  some 
time  afterwards.  It  thus  appears  that  no  precaution  was  taken  at  the 
time  or  since  to  prevent  the  necessary  consequence  of  said  overflows 
from  the  creek  into  the  ditches,  which,  by  gradually  growing  larger  and 
deeper,  contributed  to  produce  a  greater  volume  of  water  than  the 
ditches  could  carry,  with  the  result  complained  of.  It  is  the  plain  duty 
of  a  railroad  company  to  construct  its  works  with  proper  skill  and  care, 
and  with  due  regard  to  the  features  of  the  ground  over  which  it  passes: 
Pittsburg  Jt.  R.  Co.  v.  Chicago  R.  Co.,  56  Pa.  St.  445.     The  fact  that 
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tbe  injuiy  from  turning  these  waters  into  the  ditches  did  not  occur  im- 
mediately, furnished  no  justification  or  exemption  from  liability,  and 
such  was  the  effect  of  the  instruction.  The  court  even  goes  to  the  ex- 
tent of  saying  that  although  water  from  the  creek  and  swales  may  have  been 
unnecessarily  diverted  into  the  ditches,  the  plaintiff  could  not  complain 
until  some  injury  resulted  from  it.  Reference  to  the  instruction  iix  re- 
spect to  other  parties  draining  their  land  in  these  ditches  is  alike  answered 
by  the  instruction,  and  needs  no  further  comment. 
The  judgment  must  be  affirmed. 


SUPREME  COURT  OF  UTAH. 

■Whtfmobk  V,  Harden. 

Filed  February  11,  1882. 

The  Act  of  the  Terrttortal  Legislatt7re  of  1852,  in  so  Far  as  It  Granted 
TO  the  Probate  Courts  jurisdiction  in  cases  of  divorce  for  statutory  causes,  is  valid. 

No  Judicial  Tribunal  in  This  Country  can  Take  Jurisdiction  of  Divorce 
Cases  without  the  authority  of  a  statute.  Such  cases  are  nui  generis,  and  are  neither 
intrinsically  actions  at  law  nor  suits  in  equity. 

The  Granting  of  Divorces  is  not  Necessarily  a  Judicial  Act,  and  conse- 
quently the  legislature  may  grant  divorces,  in  the  absence  of  express  constitutional 
Sro visions  to  the  contrary,  altliough  all  judicial  power  has  been  conierred  upon  another 
epartment  of  the  government. 

After  the  Happening  of  the  Contingency  upon  Which  the  Interest  of  a 
Divorced  Wife  in  the  property  of  her  husband  set  apart  to  her  has  ceased,  the  court 
can  not  so  modify  the  decree  of  divorce  as  to  cut  off  the  lien  of  a  mort;a;ace  which  has 
attached  against  the  property  of  the  former  husband,  subsequent  to  the  happening  of 
such  contingency. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  defendant.  Prior  to  1862,  Emma  Harden  and  John  W.  Jenkins  were 
husband  and  wife.  In  that  year  a  decree  of  the  probate  court  of  Salt 
Lake  county  was  rendered,  purporting  to  divorce  them,  and  granting  the 
wife  the  right  of  possession  of  part  of  the  homestead  premises  so  long 
AS  she  remained  single.  The  divorced  wife  again  married,  in  1873,  hav- 
ing meantime  abaudoncd  the  possession  so  decreed  to  her.  On  May  18, 
1875,  John  W.  Jenkins  and  another  wife,  Eliza,  mortgaged  the  said 
premises  to  plaintiff  Whitmore,  the  mortgage  being  duly  recorded  the 
nineteenth  of  May,  1875.  This  mortgage  is  sought  to  be  foreclosed  by 
the  suit  at  bar.  In  October,  1875,  said  Emma  Harden  applies  to  the 
probsite  court  for  further  relief  by  modified  decree  against  her  former 
husband,  Jenkins,  and  by  appeal  to  the  district  court  succeeded,  in  No- 
vember, 1877,  in  getting  a  judgment  for  one  thousand  five  hundred  dollars, 
personally,  against  said  Jenkins,  and  also  declared  a  lien  upon  said  ])rem- 
ises  in  lieu  of  her  former  allowance  as  alimony.  The  further  facts  ap- 
pear in  the  opinion. 

E.  D.  Eoge,  for  the  appellant. 

Sutherland  db  McBride,  for  the  respondent. 

Emerson,  J.  The  appeal  is  from  the  judgment,  and  only  the  judg- 
ment roll  is  before  this  court.  It  is  claimed  on  the  part  of  the  appel- 
lant that  the  conclusions  of  law  are  radically  wrong,  and  that  upon  the 
facts  found,  she  was  entitled  to  a  decree  of  foreclosure. 
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The  first  point  made  by  the  appellant  is  that  the  decree  of  the  probate 
court  of  August  30, 1862,  is  a  nullity,  and  John  W.  Jenkins  and  Emma 
Harden  are  yet  husband  and  wife.  This  decree  was  made  by  the  pro- 
bate court  in  the  exercise  of  a  jurisdiction  p^iven  to  it  by  an  act  of  the 
territorial  legislature  passed  in  1852,  to  grant  divorces  for  statutory 
causes.  For  more  than  twenty  years  the  courts  named  had  exercised 
this  jurisdiction.  It  was  many  years  before  their  authority  to  do  so  ^nraa 
even  questioned.  In  the  case  of  Kenyon  y.  KenyoD,  decided  in  this 
court  in  1861,  and  not  reported,  this  jurisdiction  was  recognized  and  af- 
firmed. In  Cast  V.  Cast,  1  Utah,  112,  the  real  question  before  the  court 
related  to  the  jurisdiction  of  the  district  courts  in  divorce  proceedings 
for  statutory  causes.  A  majority  of  this  court  as  then  constituted  de- 
cided that  they  had,  and  that  the  probate  courts  had  not,  and  that  as 
much  of  the  territorial  act  referred  to  as  attempted  to  confer  it  upon 
the  probate  courts  was  void. 

An  act  of  congress  entitled  ''An  act  in  relation  to  courts  and  judicial 
officers  in  the  territory  of  Utah,"  approved  June  23,  1874,  in  express 
terms  confers  this  jurisdiction  upon  the  probate  courts  concuiTently  with 
"Uhfi  district  courts,  so  that  now  the  question  is  no  longer  important,  only 
so  far  as  it  affects  marital  and  property  rights  arising  out  of  the  action 
of  the  probate  courts  in  such  cases  prior  to  its  passage.  Because  this 
jurisdiction  had  been  so  long  and  so  universally  exercised,  and  so  many 
marital  and  such  vast  property  rights  have  grown  up  under  it,  and  also 
for  the  reason  that  the  decision  of  this  court  in  Cast  t.  Cast  seems  to 
be  in  conflict  with  that  in  Kenyon  t.  Kenyon,  we  have  determined  to 
give  this  subject  more  consideration  than  we  otherwise  should. 

We  are  all  of  the  opinion  that  the  act  of  the  territorial  legislature  re- 
ferred to,  in  so  far  at  least  as  it  granted  to  the  ])robate  courts  jurisdiction 
in  cases  of  divorce  for  statutory  causes,  was  valid,  and  that  this  jurisdic- 
tion was  rightfully  exercised  by  those  courts. 

The  proposition  contended  for  in  Cast  y.  Cast,  that  the  idea  of  a  pro- 
bate court  necessarily  excludes  authority  in  matters  of  divorce,  sounds 
strangely  enough,  when  it  is  borne  in  mind  that  our  institutions  come  to 
us  from  a  country  where  jurisdiction  in  matrimonial  causes  has  always 
been  exercised  by  the  same  judges  to  whom  the  law  has  confided  author- 
ity in  probate  matters.  It  is  true,  the  ecclesiastical  courts,  which  until 
recently  have  been  the  probate  courts  in  England,  were  not  empowered 
to  grant  divorces  from  the  bonds  of  matrimouy,  but  neither  were  any 
other  courts;  and  so  far  as  divorce  was  a  matter  of  judicial  cognizance 
at  all,  it  was  left  exclusively  to  the  ecclesiastical  tribunals:  Bishop's  Mar. 
&  Div.,  c.  3.  Indeed,  Blackstone,  speaking  of  the  jurisdiction  of  these 
courts,  which  in  many  other  particulars  had  been  frequently  questioned, 
adds,  that  ''matrimonial  causes,  or  injuries  respecting  the  rights  of 
marriage,  are  another  and  much  more  undisturbed  branch  of  the  eccle- 
siastical jurisdiction;"  and  that  causes  matrimonial  are  now  so  peculiarly 
ecclesiastical  that  the  temporal  courts  will  never  interfere  in  controversies 
of  this  kind,  unless  in  some  particular  cases,  as  when  a  marriage  is  called 
in  question  after  the  death  of  the  parties,  and  when  it  would  tend  to 
bastardize  and  disinherit  the  issue:  3  Bla.  Com.  92,  93.  And  so  thor- 
oughly was  the  propriety  of  a  union  of  probate  and  divorce  jurisdiction 
fixed  in  the  English  mind,  that  when,  recently,  it  was  deemed  best  to 
confer  authority  to  grant  divorces  from  the  bonds  of  matrimony  upon 
the  courts,  the  probate  court  was  the  court  selected  to  exercise  that  juris- 
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quoted,  awarded  the  use  of  a  portion  of  the  property  included  in  the 
mortgage  which  it  is  now  sought  to  foreclose  to  the  respondent,  until 
the  happening  of  a  certain  contingency,  namely,  her  marriage.  This 
contingency,  it  is  found,  did  happen  on  the  first  day  of  December,  1873, 
and  which  without  further  proceedings  terminated  her  right  to  and  inter- 
est in  the  property.  No  change  in  the  distribution  made  on  the  granting 
of  the  divorce  was  sought  until  long  after  the  giving  of  the  mortgage 
to  appellant.  Then  a  judgment  was  obtained  against  John  W.  Jenkins 
for  a  definite  amount,  and  unless  paid  in  a  certain  time  this  property  was 
ordered  sold  to  satisfy  that  judgment.  This  could  not  and  ought  not  to 
have  the  effect  of  postponing  the  lien  created  by  the  mortgage  to  the 
appellant,  in  favor  of  this  judgment. 

It  is  true  the  court  is  authorized  to  modify  any  order  for  the  distribu- 
tion of  property,  but  this  does  not  necessarily  apply  to  the  identical 
property  held  at  the  time  of  granting  the  divorce,  but  generally  to  any 
property  held  by  the  party  against  whom  the  modification  is  sought,  or 
rather  to  his  ability  to  answer  any  such  modification.  Otherwise,  a 
decree  of  divorce,  and  any  distribution  of  property  thereon,  would  oper- 
ate as  a  perpetual  injunction  against  the  absolute  disposition  of  the 
remainder.  Whatever  real  estate  a  party  might  own  at  the  time  a  decree 
was  obtained  against  him,  modifying  a  former  order  in  divorce,  could  be 
subjected  to  any  such  decree,  the  same  as  in  the  case  of  any  other  decree 
or  judgment.  The  right  of  one  party  to  procure  the  modification  of  such 
an  order  against  another  does  not  create  a  lien  upon  the  property  of  the 
latter  without  the  proper  proceedings  in  court.  The  statute  giving  the 
right  to  have  the  order  modified  does  not  of  itself  create  a  lien. 

The  lien  arising  out  of  the  appellant's  mortgage  is  anterior  to  any  aris- 
ing out  of  the  proceedings  supplementary  to  the  divorce,  and  should  be 
first  satisfied.  If  any  right  of  dower  existed  prior  to  the  act  of  1872, 
which  declared  that  it  should  not  exist,  the  respondent's  right  was  barred 
by  the  absolute  divorce  from  her  husband. 

This  is  the  result  of  a  divorce  u  vinculo  by  the  common  law.  That  the 
common  law,  so  far  as  it  is  suited  to  our  condition,  and  is  consistent  with 
the  constitution  and  laivs  of  the  United  States,  is  in  full  force  here,  "  and 
that  it  is  to  be  resorted  to  as  furnishing  to  that  extent  the  measure  of 
personal  rights  and  the  rule  of  judicial  decision/'  has  been  repeatedly 
decided  by  this  court. 

Upon  the  facts  as  found  by  the  court  below,  the  appellant  is  entitled 
to  a  decree  of  foreclosure  against  all  the  defendants. 

The  judgment  of  the  third  district  court  is  reversed,  and  the  cause  is 
remanded,  and  the  third  district  court  is  hereby  directed  to  enter  a  de- 
cree of  foreclosure  in  favor  of  the  appellant  and  against  all  the  defend- 
ants for  the  amount  that  shall  then  be  found  to  be  due  on  said  note  and 
mortgage. 


YiOTOB  Sewing  Machinb  Co.  v.  Crockwell  et  als. 

lUed  March  14,  1882, 

An  Action  aoainst  Sureties  on  a  Bond  Given  to  Secure  the  faithful  perform- 
ance by  their  principals  of  a  wfitteu  contract,  by  the  terms  of  which  the  latter  agreed 
to  make  stated  returns  to  the  plaintiff  on  accoimt  of  certain  sewing  machines  consigDed 
to  them  for  sale,  is  an  action  founded  on  a  written  contract,  and  is  not  barred  by  the 
statute  of  limitations  until  four  years  have  elapsed  after  the  cause  of  action  accrued. ,' 
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SUBETIES  ON  A  BoND,   GiVEN    TO  SeCUBZ  AN  OBLIGATION    OF  TREIB  PeINCIPAL,  by 

which  the  hitter  agreed  to  pay  the  plaintiff  all  moneys  which  they  might  receive 
under  a  certain  contract,  ''or  which  should  arise  therefrom  by  notes,  renewals,  or 
extensions  of  notes,  acceptances,  indorsements,  or  otherwise,  hereby  waiving  present- 
ment for  payment,  notice  of  protest,  and  diligence,"  are  liable  upon  the  failure  of  their 
principals  to  pay  such  notes,  so  received  by  them  under  such  contract,  when  the  same 
became  due. 

Appeaii  from  a  judgment  of  the  third  district  court,  entered  in  fayor 
of  the  defendants,  and  from  an  order  denying  the  plaintiff  a  new  trial. 
On  the  first  hearing  in  this  court  the  judp^ment  of  the  district  court  was 
affirmed,  but  a  rehearing  was  granted.    The  opinion  states  the  facts., 

Bennett  &  Harkness^  for  the  appellant. 

Sutherland  db  McBride,  for  the  respondents. 

Twiss,  A.  J.  The  plaintiff  seeks  to  recover  judgment  upon  a  bond 
signed  by  the  defendants  Crockwell  and  Bassett  as  principals,  and  the 
other  defendants  as  sureties,  upon  the  breach  of  a  contract  between  the 
plaintiff  and  Crockwell  and  Bassett.  The  condition  of  the  bond  is, ''  that 
if  said  Crockwell  and  Bassett  shall  pay  unto  said  Victor  Sewii/g  Machine 
Company  all  moneys  due  or  which  shall  become  due  said  Victor  Sewing 
Machine  Company,  under  or  pursuant  to  the  within  contract,  whether 
by  notes,  renewals  or  extensions  of  notes,  or  accounts  or  acceptances, 
indorsements  or  otherwise,  hereby  waiving  presentment  for  payment, 
notice  of  non-payment,  protests  or  notices  of  protests,  and  diligence 
upon  all  notes  now  or  hereafter  executed,  indorsed,  transferred,  guaran- 
teed, or  assigned,  and  shall  well  and  truly  keep  and  perform,  in  all  re- 
spects according  to  its  true  intent,  the  contract  or  agreements  to  which 
this  obligation  is  attached,  ^  *  *  then  this  obligation  to  be  void* 
otherwise  to  remain  in  full  force  and  virtue." 

The  contract  is  voluminous,  containing  stipulations  directing  in  detail 
the  performance  of  the  business  therein  proposed  or  contemplated  by 
the  parties,  which  was  the  consignment  of  sewing  machines  by  the  plaint- 
tiff,  a  corporation  having  a  place  of  business  in  Chicago,  to  Crockwell  and 
Bassett  at  Salt  Lake  city,  and  the  sale  thereof  by  them  as  consignees,  who 
were  to  devote  their  entire  time  to  the  introduction  and  sale  of  the  Vic- 
tor sewing  machines,  for  cash  on*delivery  if  possible,  but  were  allowed, 
under  certain  restrictions,  to  sell  upon  time,  taking  notes  therefor,  payable 
to  the  plaintiff.  All  promissory  notes  so  taken  were  to  be  guaranteed  by 
the  consignees,  and  delivered  to  the  consignor.  The  blank  indorsement 
thereof  by  the  consignees,  before  delivery  to  the  plaintiff,  was  by  the  terms 
of  the  contract  made  and  understood  to  be  a  guaranty  of  the  payment 
of  such  notes.  That  the  consignees  were  to  report,  within  the  time  men- 
tioned, all  sales,  whether  for  cash  or  for  notes,  and  remit  all  moneys  re- 
ceived, and  that  the  plaintiff  should  sell  parts  of  machines  and  attach- 
ments to  Crockwell  and  Bassett,  which  were  to  be  settled  for  with  cash 
every  thirty  days,  unless  otherwise  mutually  agreed,  and  that  the  con- 
signees might  give  their  personal  notes  for  such  machines  as  they  might 
dispose  of  otherwise  than  for  cash  or  note. 

The  complaint  charges,  that  under  and  in  pursuance  of  said  contract 
the  defendants  Crockwell  and  Bassett  gave  their  orders  to  the  plaintiff 
for  machines  and  parts  of  machines,"  that  said  orders  were  received  and 
accepted,  and  the  machines  and  parts  of  machines  ordered  were  accord- 
ingly delivered,  and  that  Crockwell  and  Bassett  failed  and  refused  to  re- 
mit to  the  plaintiff  an  alleged  balance  of  the  proceeds  of  such  machines. 
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ancl  to  pay  an  alleged  balance  for  parts  of  machines  and  attachments, 
sold  and  delivered  by  plaintiffs  to  them  or  their  order.  The  plaintiff 
asks  for  judgment  for  the  aforesaid  balances,  as  shown  by  the  detailed 
and  itemized  accounts  referred  to  in  and  annexed  to  the  complaint. 

The  defendants  in  their  answers  pleaded  the  statute  of  limitations  as  a 
defense  to  that  part  of  the  plaintiff's  claim  arising  upon  a  breach  of 
bond  by  reason  of  the  failure  of  the  principals  thereof  to  remit  money  to 
the  plaintiff  for  machines  consigned  or  to  pay  for  parts  of  machines  or 
attachments  sold  by  plaintiff  to  Crockwell  and  Bassett.  This  plea 
raises  the  question  of  the  liability  of  the  defendants  upon  the  bond  for 
the  alleged  unpaid  balances  for  the  machines  consigned  and  parts  of 
machines  and  attachments  sold  by  the  plaintiff  to  Crockwell  and  Bassett. 
The  court  below  ruled  that  the  statute  was  a  bar,  of  which  the  appel- 
lant complains,  and  assigns  it  as  an  error. 

Under  the  statute,  an  action  upon  a  contract  obligation  or  liability  not 
founded  upon  an  instrument  in  writing  is  barred,  unless  commenced 
within  two  years  from  the  time  the  right  of  action  accrues,  but  if  founded 
upon  an  instrument  in  writing,  is  barred,  unless  commenced  within  four 
years. 

By  the  record  it  seems  to  be  admitted  that  the  right  of  action  accrued 
more  than  two  years  before  the  action  was  commenced.  Is  the  action  on 
the  bond,  charging  as  a  breach  of  contract  the  non-payment  of  the  item- 
ized accounts,  founded  upon  an  instrument  in  writing?  If  it  is,  the  stat- 
ute is  not  a  bar;  but,  on  the  contrary,  if  it  is  an  action  upon  a  contract 
obligation  or  liability  not  founded  upon  an  instrument  in  writing,  it  is 
barred. 

The  contract  was  not,  and  was  not  intended  to  be,  a  consignment  of 
machines  and  attachments,  and  no  indebtedness  on  the  part  of  Crockwell 
and  Bassett  was  created  by  its  execution  and  delivery.  But  it  did  con- 
template and  provide  that  Crockwell  and  Bassett  should  give  their  orders 
to  the  plaintiff  for  machines,  upon  which  plaintiff  was  ''to  ship,  from 
time  to  time,  such  machines  as  in  the  judgment  of  the  consignor  might 
be  necessary  for  the  consignees  to  do  a  satisfactory  business/'  and  that 
the  consignees  should  sell  the  same,  and  after  deducting  their  commis- 
sions, remit  the  money  or  proceeds  received  therefor  to  the  consignor.  All 
of  these  things  were  done  by  the  parties,  under,  in  accordance  with,  and 
pursuant  to  the  written  contract. 

Although  the  indebtedness  on  the  part  of  the  consignees  to  the  con- 
signor was  created  by  ihe  receipt  of  the  proceeds  of  the  order  for  the 
machines  consigned  and  delivered,  and  the  record  fails  to  show  any 
acknowledgment  by  the  consignees,  by  reports  or  otherwise,  in  writing, 
of  such  sale  and  receipt  of  proceeds,  yet  all  of  this  business  was  pro- 
vided for  and  directed  in  detail  by  the  contract,  which  contains  the  prom- 
ise in  writing  of  the  consignees  to  remit  to  the  consignor  the  proceeds 
of  all  sales  within  the  time  therein  named.  A  failure  on  the  part  of  the 
consignees  to  remit  the  proceeds  of  sales  of  machines  consigned,  and  to 
23ay  for  the  parts  of  machines  and  attachments  sold,  is  a  breach  of  the 
written  contract,  the  faithful  performance  of  which  the  bond  sued  upon 
was  given  to  secure.  The  accounts  annexed  to  the  complaint  for  ma- 
chines consigned,  and  for  parts  of  machines  and  attachments  sold,  are 
not  the  basis  or  the  meritorious  cause  of  action,  but  only  a  means  of  ascer- 
taining the  amount  of  indebtedness^  if  any,  due  from  one  party  to  the 
other  under  the  written  contract. 
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We  are  therefore  of  the  opinion  that  the  action  upon  the  bond,  alleg- 
ing as  a  breach  thereof  thatCrockwell  and  Bassett  failed  and  refused  to 
remit  the  proceeds  of  the  sales  of  the  machines  consigned  to  them  by 
the  plaintiff,  and  to  pay  for  the  parts  of  machines  and  attachments  sold 
to  them,  is  an  action  founded  upon  a  contract  or  obligation  in  writing, 
and  therefore  not  within  the  proYision  of  the  statute  barring  an  action 
bmught  upon  a  contract  or  obligation  not  founded  upon  a  written  con- 
tract or  obligation,  and  that  the  statute  of  limitation  is  not  a  bar. 

It  is  claimed  by  the  respondents  that  the  agreement  of  Crockwell  and 
Bassett  to  guarantee,  and  that  their  blank  indorsement  should  constitute 
a  guaranty  of  all  notes  taken  by  them,  is  not  an  agreement  that  such 
notes  shall  be  paid;  or  that  Crockwell  and  Bassett  guaranteed  the  notes 
in  the  very  terms  of  the  contract,  and  having  done  that,  their  obligations 
under  the  contract  ceased. 

The  contract  required  that  Crockwell  and  Bassett  should  in  certain 
cases  sign,  and  in  other  cases  guarantee,  the  notes  taken  by  them  for  the 
machines  consigned  to  and  sold  by  them;  in  this  respect  tbey  complied 
with  the  contract,  but  they  failed  to  pay  the  notes  thus  signed  or  guar- 
anteed. Is  this  failure  a  breach  of  the  bond  ?  I  am  of  tbe  opinion  that 
the  condition  of  the  bond  requiring  Crockwell  and  Bassett  to  pay  all 
moneys  which  should  become  due,  **  under  or  pursuant  to  the  within  con- 
tract or  which  shall  arise  therefrom  by  notea,  renewals  or  extensions  oi 
notes,  acceptances,  indorsements,  or  otherwise,  hereby  waiving  present- 
ment for  x:)ayment,  notice  of  protest,  and  diligence,  upon  all  notes  now 
or  hereafter  executed,  indorsed,  transferred,  guaranteed,  or  assigned," 
clearly  implies  if  not  expressly  asserts  an  undertaking  in  the  boud,  that 
the  failure  to  pay  any  note  made  or  guaranteed  to  the  plaintiff  by  Crock- 
well  and  Bassett,  under  or  in  pursuance  of  the  contract,  was  a  breach  oi 
the  bond,  and  that  the  obligation  of  the  bond  is  to  be  taken  and  con- 
strued together  with  the  contract,  and  when  so  >  construed  there  is  no 
doubt  as  to  the  obligation  of  the  sureties  on  the  bond,  to  the  obligee 
thereof,  upon  the  failure  of  the  makers  and  guarantors  to  pay  any  oi 
the  notes  made  or  guaranteed  by  Crockwell  and  Bassett  to  the  plaintifl 
under  and  by  virtue  of  the  contract.  For  these  reasons,  the  case  is  re- 
manded to  the  district  court  for  a  new  trial. 

Emebson,  a.  J.,  concurred,  and  Hukteb,  C.  J.,  dissented. 
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BOOK  REVIEWS. 

CoLEBBOOKE  ON  COLLATERAL  SECURITIES.  A  treatise  on  the  law  of  collateral  aecorities 
as  applied  to  negotiable,  quasi-negotiable,  and'  non-negotiable  choses  in  action.  By 
William  Colebrooke.    Chicago:  Callaghan  A  Co.     18S3. 

No  text-book  which  has  heretofore  been  published  on  the  law  of  the 
contract  of  pledge  discusses  in  so  exhaustive  a  manner  that  particular 
branch  of  the  subject  which  treats  of  the  pledge  of  negotiable  and  quasi- 
negotiable  instruments,  as  the  one  now  before  us.  Mr.  Colebrooke'a 
treatise  does  not  cover  so  large  a  field  as  the  well-known  work  of  Mr. 
Justice  Story  on  pledges,  nor  the  recent  book  of  Mr.  Jones  on  the  same 
subject.  Mr.  Colebrodke  confines  his  attention  exclusively  to  a  discus- 
sion of  the  contract  of  pledge,  where  the  thing  pledged  consists  of  nego- 
tiable or  quasi-negotiable  instraments,  or  of  non-negotiable  choses  in 
action.  To  contracts  of  this  nature  the  term  "  collateral  securities"  has 
been  recently  very  generally  applied.  At  the  time  Sir  "William  Jones 
wrote  his  admirable  essay  on  bailments,  such  contracts  formed  but  a 
small  part  of  the  subject-matter  of  his  discussion.  Even  Mr.  Justice 
Story  hardly  refers  to  such  contracts  in  his  work  on  pledges.  Since 
such  time  the  changes  which  have  taken  place  in  the  modes  of  transact- 
ing business,  and  especially  the  vast  increase  in  the  number  and  extensive 
operations  of  corporations,  have  rendered  such  contract  by  far  the  most 
important  of  any  kind  of  pledges.  Mr.  Golebrooke  has  divided  his  sub- 
ject into  three  general  classes.  The  first  class  includes  the  pledge  of 
negotiable  instruments,  bills  of  exchange,  and  promissory  notes,  bonds 
and  coupons,  notes  and  mortgage  securities,  and  the  rights,  duties,  and 
liabilities  of  the  holder,  creditor,  surety,  accommodation  acceptor  or  in- 
'  dorser,  or  guarantor,'  holding  collateral  securities  from  the  principal. 
The  second  class  discusses  the  pledge  of  documents  of^  title,  which  bj 
commercial  usage  are  quasi-negotiable,  including  cexlificates  of  stock, 
bills  of  lading,  and  warehouse  receipts.  Under  this  head  the  rights  and 
liabilities  of  the  parties  to  the  contract,  as  affected  by  the  local  usage  and 
customs  of  business  men,  are  considered  at  length.  The  third  class  in- 
cludes the  pledge  of  non-negotiable  choses  in  action,  and  equitable 
assignments  of  funds  as  collateral.  This  brief  synopsis  of  the  contents 
of  Mr.  Colebrooke's  work  will  furnish  some  idea  of  the  importance  of 
the  subject  of  which  he  treats.  The  manner  of  treatment,  and  the  facil- 
ities for  ready  reference,  such  as  the  index  and  head-lines  to  sections, 
are  admirable.  The  number  of  cases  cited  is  very  large,  amounting  to 
over  four  thousand,  and  includes  all  the  latest  authorities,  both  English 
and  American.  The  book  is  handsomely  printed,  and  reflects  credit  on 
its  enterprising  publishers. 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

Continued. 

It  has  already  been  shown  that  the  prior  appropriation  of  water 
wholly  upon  the  public  lands  of  the  United  States  is  good  against 
subsequent  grantees  or  patentees  of  tracts  upon  the  same  stream  or 
lake  deriving  their  titles  from  the  federal  government/    It  follows, 
by  necessary  implication  from  this  statute,  as  well  as  on  general 
principle,  that  if  a  person  has  acquired  title  from  the  United  States  to  a 
tract  bordering  upon  a  stream  or  lake  lying  within  the  public  domain, 
before  an  appropriation  has  been  made  of  its  waters,  any  subsequent 
appropriation  of  its  waters,  made  by  another  person,  in  pursuance  of 
the  local  customs  or  laws  recognized  by  the  legislation  of  the  state  and 
of  congress,  must  be  subject  to  such  prior  title,  and  to  the  riparian 
rights  belonging  to  the  holder  thereof.'    When  does  a  person  thus 
CM^quire  a  title  from  the  United  Stated,  within  the  meaning  of  this 
rule,  so  that  ai^  subsequent  appropriation  of  water  shall  be  subject 
thereto?     The  legislation  of  congress  provides  for  various  modes  of 
acquiring  title  to  public  lands  by  different  classes  of  persons — by  ordi- 
nary actual  purchasers,  by  pre-emptors,  by  homestead  settlers,  and  the 
like.    In  all  these  instances  the  claimant  is  required  to  do  certain  pre- 
liminary acts — 1#  file  a  declaration  or  notice,  to  make  a  location,  to  pay 
the  purchase  price,  and  the  like ;  and  after  all  these  acts  have  been 
duly  performed  by  him,  including  the  payment  of  the  price,  if  neces- 
sary, he  is  entitled  to  receive  a  patent  from  the  government,  which  is 
executed  and  delivered  to  him  by  the  proper  officer,  usually  after  some 
lapse  of  time.    In  all  cases  these  steps  must  be  taken  in  respect  to 
land  which  has  been  surveyed  by  the  government,  or  else  the  whole 
proceeding  is  nugatory.     Wherever  a  patent  is  required  by  the  legis- 

»  See  ante.  No.  3,  p.  181;  Act  of  Cong.  450;  Vansickle  v.  Haines,  7  Nev.  249;  and 

of  July  9,  1870.  see  Crandoll  v.  Woods,  8  Cal.  136;  Leigh  v. 

«  Union  Mill  &  M.  Co.  v.  Ferris,  2  Saw.  Independent  Ditch  Co.,  Id.  323. 
176;  Union  Mill  ft  M.  Go.  v.  Danberg,  Id. 
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lation,  no  legal  title  passes  to  and  vests  in  the  purchaser,  oecnpant,  or 
other  grantee,  until  the  patent  is  executed  and  delivered ;  the  patent 
alone  is  the  final  conveyance  of  the  legal  estate.  If,  however,  the 
settler,  pre-emptor,  or  purchaser  has  duly  complied  with  all  the 
requirements  of  the  statute,  including,  if  necessary,  the  payment  of 
the  purchase  price,  so  that  nothing  ia  left  to  be  done  by  him  in  order 
to  entitle  him  to  a  patent,  he  certainly  acquires  an  equitable  estate  in 
the  tract  of  land — an  equitable  estate  which  the  courts  will  and  do 
protect.  When  a  person  has  thus  done  all  that  he  is  required  to  do, 
and  all  that  he  can  do  to  perfect  his  title,  and  must  await  the  conven- 
ience or  leisure  of  the  proper  governmental  official  in  obtaining  the 
conveyance  which  clothes  him  with  a  complete  legal  estate,  it  would 
be  in  the  highest  degree  unjust  and  inequitable  if  his  rights,  as  a  prior 
purchaser  or  grantee  from  the  government,  could  be  postponed,  or 
endangered,  or  in  any  way  prejudiced  or  affected  by  a  delay  in  the 
actual  execution  and  delivery  of  the  patent  to  him.  We  thus  reiich  a 
conclusion  which  is  in  accordance  with  the  plainest  principles  of  equity, 
that  the  rights  of  a  prior  purchaser  or  grantee  of  public  land  from  the 
government,  as  against  any  subsequent  appropriator  of  water,  become 
vested  and  perfect,  at  least  from  the  time  when  he  has  duly  performed 
all  the  statutory  requirements,  including,  if  necessary,  the  payment  of 
the  purchase  price,  which  entitle  him  to  a  patent  or  other  final  convey- 
ance or  evidence  of  his  legal  title,  and  not  merely  from  the  time  when 
he  actually  receives  his  patent  or  other  final  conveyance.  Whether 
his  rights  are  not  even  more  extensive ;  whether,  after  he  has  duly 
performed  all  the  statutory  requirements,  and  has  perfected  his  title  by 
obtaining  a  patent — ^his  rights  as  a  prior  grantee,  purchaser,  or  owner 
do  not  relate  back  to  the  date  of  the  first  or  initiative  act  in  the  whole 
continuous  proceeding,  is  another  question  which  will  be  separately 
examined. 

The  above  proposition,  that  the  prior  rights  of  the  gtantee,  purchaser, 
or  private  owner  under  the  government  are  at  least  vested  and 
complete,  as  against  any  subsequent  appropriator  of  water,  by  the  due 
performance  of  all  the  preliminary  steps,  including  payment,  which 
entitle  him  to  a  patent,  and  do  not  originate  solely  from  the  patent 
nor  attach  only  from  the  date  of  its  delivery,  seems  to  be  fully  settled 
by  the  decisions.  In  Union  Mill  &  Mining  Co.  v.  Danberg,'  the  court 
held  that  one  who  has  entered  a  tract  of  the  public  lands,  under  the 
provisions  of  the  statutes  of  congress,  and  has  fully  paid  for  it,  and 
has  received  the  certificate  of  purchase  from  the  governmental  official, 

*  2  Saw.  450;  and  see  Union  MiU  &  M.  Co.  v.  Ferris,  2  Id.  176. 
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becomes  vested  with  the  equitable  title,  and  as  such  equitable  owner 
is  entitled  to  all  the  water  rights  of  a  riparian  proprietor,  even  though 
he  has  not  yet  received  a  patent.  Also,  that  one  who  has  duly  entered 
a  tract  of  land  in  conformity  with  the  requirements  of  the  homestead 
act,  and  continues  to  reside  thereon,  becomes  entitled  to  the  water 
rights  held  by  any  riparian  owners.  And,  in  general,  a  person  who 
entered  and  paid  for  a  tract  of  the  public  lands  before  the  act  of  1866, 
holds  his  land  unaffected  by  that  act,  since  his  patent  will  relate  back 
to  the  date  of  his  entry — ^the  inception  of  his  title. 

In  the  very  important  case  of  Vansickle  v.  Haines,*  the  supreme 
court  of  Nevada  decided  the  following  general  propositions:  As  the 
United  States  has  an  absolute  and  perfect  title  to,  and  unqualified 
property  in,  the  public  lands ;  and  as  running  water  is  an  incident  to 
or  part  of  the  soil  over  which  it  naturally  flows ;  a  patent  given  to  a 
private  person — ^in  the  absence  of  any  special  limitations  or  exceptions 
or  easements  contained  in  the  instrument  itself,  or  created  by  statute 
— carries  not  only  the  unincumbered  fee  of  the  soil,  but  the  stream 
naturally  flowing  through  it,  and  the  same  rights  to  its  use,  or  to  re- 
cover for  a  diversion  of  it,  as  the  United  States  or  any  other  absolute 
owner  could  have.    An  owner  of  land  over  which  a  stream  naturally 
flows  has  a  right  to  the  benefits  which  the  stream  aflbrds,  independ- 
ently of  any  particular  use ;  that  is,  he  has  an  absolute  and  complete 
right  to  the  flow  of  the  water  in  its  natural  channel,  and  the  right  to 
make  such  use  of  the  water,  when  he  chooses,  as  will  not  damage  others 
located  on  the  same  stream  and  entitled  to  equal  rights  with  himself. 
A  patent  to  land  from  the  United  States,  in  the  absence  of  any  stat- 
utory or  other  limitations,  .carries  with  it  a  natural  stream  running 
through  the  land  as  an  incident  thereto,  together  with  the  right  to 
have  it  returned  to  its  channel  if  diverted.    It  follows,  therefore,  in 
the  absence  of  special  legislation  to  the  contrary,  that  a  pre-emptioner, 
while  occupying  and  improving  one  quarter-section  of  the  public  land, 
has  no  right  to  enter  upon  another  quarter-section,  to  which  he  makes 
no  claim,  and  divert  from  it  a  valuable  stream  of  water  for  the  benefit 
of  the  land  which  he  is  claiming.     In  regard  to  the  general  doctrine 
of  riparian  rights  among  the  various  proprietors  of  private  lands  on 
the  borders  of  a  stream,  the  court  holds;  that  the  territorial  statute 
adopting  the  common  law  of  England  was  ratified  and  embraced  by 
the  state  constitution.     That  the  common-law  doctrine  as  to  running 
water  allows  all  riparian  proprietors  to  use  it  in  any  manner  not  in- 
compatible with  the  rights  of  others ;  so  that  no  one  can  absolutely 

*  7  Nev.  249. 
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divert  aU  the  water  of  a  stream,  but  must  use  it  in  such  a  maimer  as 
not  to  injure  those  below  him.  That  the  early  decisions  of  Nevada, 
and  those  of  California,  holding  that  priority  of  appropriation  gave  a 
right  to  the  use  of  water,  were  made  in  cases  where  there  was  no  title 
to  the  soil,  aTld  have  no  hearing  in  cases  where  absolute  title  has  been 
acquired. 

In  Leigh  Co.  v.  Independent  Ditch  Co.,*  the  complaint  alleged  that 
the  plaintiffs  were  owners  and  in  possession  of  a  certain  tract  of  min- 
ing land  through  which  a  natural  stream  flowed,  and  that  defendants 
had  diverted  the  waters  thereof  to  their  injury,  and  prayed  relief. 
Defendants  demurred  to  this  complaint,  on  the  ground  that  it  did  not 
allege  any  appropriation  or  use  of  the  waters  by  the  plaintiffs.  The 
court  said:  "  The  demurrer  was  properly  overruled.  The  allegation 
that  the  plaintiffs  were  the  owners  and  in  the  possession  of  the  mining 
claims  [the  tract  of  land],  was  sufficient  And  the  ownership  and  pos- 
session of  the  *  claims '  draw  to  them  the  right  to  the  use  of  the  water 
flowing  in  the  natural  channel  of  the  stream.  The  diversion  of  the 
water  was,  therefore,  an  injury  to  the  plaintiffs,  for  which  they  could 
sue.  The  principle  involved  in  this  case  was  expressly  decided  by  this 
court,  in  the  case  of  Crandall  v.  Woods.*  In  that  case  it  was  said : 
*  One  who  locates  upon  public  lands,  with  the  view  of  appropriating 
them  to  his  own  use,  becomes  the  absolute  owner  thereof,  as  against 
every  one  but  the  government,  and  is  entitled  to  all  the  privileges  and 
incidents  which  appertain  to  the  soil,  subject  to  the  single  exception  of 
rights  antecedently  acquired.' " 

The  conclusion  heretofore  reached,  that  the  rights  of  a  prior  grantee 
or  purchaser  from  the  United  States,  as  against  subsequent  appropria- 
tors  of  water,  must  be  regarded  as  complete  and  perfect,  at  the  latest, 
from  the  time  when  he  has  fully  perfoimed  all  of  the  statutory  re- 
quirements, including  payment,  which  entitle  him  to  a  patent,  and  not 
from  the  time  of  his  receiving  the  patent,  may  appear,  perhaps,  to 


»  8  Cal.  823  (1857). 

«  8  Cal.  136  (1857).  The  point  actually 
decided  in  this  case  is,  of  course,  athorita- 
tively  settled  by  the  later  utterance  of  the 
same  court  made  in  the  subsequent  case,  as 
quoted  above  in  the  text.  A  perusal  of  the 
opinion  in  Crandall  v.  Woods  would  leave 
it  doubtful,  to  say  the  least,  in  the  absence 
of  the  subsequent  interpretation,  whether 
such  a  point  was  decided.  Some  portions 
of  the  opinion  seem  to  intimate — even  if 
they  do  not  expressly  hold — ^that  the  mere 
prior  ownership  and  possession  of  a  tract  of 
land  upon  a  stream  do  not  render  the  pro- 


prietor's riffhts  to  the  waters  thereof  per- 
fect, or  at  least  do  not  entitle  him  to  any 
relief  against  a  diversion  of  such  waters  by 
another  person;  that  even  the  prior  ownrr 
of  the  land  must  have  made  some  actual 
appropriation  of  the  water  to  his  own  uses, 
before  he  can  maintain  an  action  against 
the  diversion  by  another  person  whose 
claim  is  subsequent  to  his  own.  In  other 
words,  that  mere  jyrior  ownership  of  rip^t- 
rian  lands  does  not^xonfer  full  and  perfect 
riparian  rights  to  the  water.  See  also  to 
the  same  effect,  Nevada  County  &  Sac. 
Canal  Co.  v.  Kidd,  37  Cal.  282. 
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conflict  with  the  recent  decision  in  Osgood  v.  El  Dorado  etc.  Co.;^  but 
a  careful  examination  of  that  case  shows  that  no  such  conflict  was  in- 
tended, and  none  could  legitimately  arise  upon  the  facts.  The  plaintifl 
relied  upon  the  doctrine  of  relation,  in  order  to  carry  his  right  back 
to  his  first  proceedings,  which  were  earlier  than  those  of  the  defend- 
ants, and  the  court  simply  held  that  on  the  facts  the  doctrine  of  rela- 
tion did  not  apply.  The  plaintiff'^s^rs^  step  was  taken  while  the  lands 
were  unsurveyed;  and  his  earliest  legitimate  proceeding  was  subse- 
quent to  the  date  at  which  defendants'  rights  of  appropriation  accrued. 

In  Farley  v.  Spring  Valley  Min.  eta  Co.,'  the  plaintiff*,  a  pre-emptor, 
had  settled  on  public  lands  of  the  United  States,  and  filed  his  declara- 
tory statement  on  February  27, 1871 ;  he  had  proved  up  and  paid  the 
purchase  price  in  1877;  and  he  received  his  patent  on  January  23, 
1879.  The  defendants  made  an  appropriation  of  water  after  1871, 
but  before  1877.  The  court  held  that  the  plaintiff"s  rights  as  a  private 
proprietor  only  accrued  in  1877,  when  he  had  proved  up  and  paid  the 
price;  and  he  was  therefore  a  subsequent  purchaser  as  against  a  prior 
appropriation  of  the  defendants.  This  case  clearly  recognizes  the 
doctrine  that  the  rights  of  a  grantee  or  purchaser  from  the  United 
States,  as  against  another  party  claiming  under  the  government,  do 
not  accrue  from  the  time  of  executing  and  delivering  his  patent  alone; 
but  are  complete  when  his  equitable  estate  is  perfected  by  his  perform- 
ing all  of  the  requisites  which  entitle  him  to  receive  a  patent. 

The  rights  of  the  prior  owner  of  a  tract  bordering  on  a  stream,  as 
against  a  subsequent  appropriator  of  its  waters  upon  the  public  domain, 


T  56  Cal.  571 »  57S.  My  reference  to  this 
decision  in  a  previoas  number  (ante.  No.  3, 
p.  1S2)  does  not  describe  it  with  perfect 
accuracy,  and  needs  some  correction.  It  is 
true  that  the  reporter's  head-note  repre- 
sents the  court  as  laying  down  the  follow- 
ing general  rule:  "In  a  question  of  priority 
of  right  between  an  appropriator  of  water 
on  the  public  lands  and  a  pre-emptor,  the 
rights  of  the  latter  date  from  the  issuance 
ot  his  patent.''  It  is  also  true  that  Mr. 
Justice  Ross  says,  in  his  opinion:  "The 
plaintiff's  rights  must,  therefore,  be  held 
to  have  attached  on  the  twenty -fifth  of 
October,  1871,  the  date  of  the  issuance  of 
his  patent."  But  this  language  can  not 
have  been  intended  to  lay  down  a  general 
rule  applicable  to  all  pre-emptors;  it  must 
have  referred  entirely  to  the  particular 
facts  of  that  case.  This  plainly  appears 
from  the  sentence  immediately  preceding, 
and  from  the  cases  whi^h  he  cites  in  sup- 
port of  his  conclusion — ^these  very  cases 


recognizing  the  rule  that  a  grantee's  richt 
may  relate  back  to  a  date  before  that  of  his 
patent.  He  says:  "The  plaintiff  seeks  to 
invoke  the  doctrine  of  relation;  but  for  ob- 
vious  reasons  no  case  was  made  for  the  ap- 
plication of  that  doctrine."  The  plaintiff 
took  possession  of  his  land  several  years 
before  it  was  surveyed.  It  was  surveyed 
in  1865.  In  June,  1868,  he  filed  his  first 
declaration  as  a  pre-emptor;  in  1870  he  had 
paid  up,  and  in  1871  he  received  his  patent. 
But  the  defendants  had  taken  their  first 
step,  from  which  their  rights  of  appropria- 
tion arose,  in  March,  1867.  It  thus  appears 
that  even  if  the  plaintiff's  title  did  relate 
back  to  the  date  of  his  declaration  in  1868, 
it  was  still  subsequent  to  defendants'  right 
of  appropriation,  which  accrued  in  1^7. 
The  remark  that  plaintiff's  title  attached 
at  the  date  of  his  patent  was  not,  there- 
fore, essential  to  the  decision  actually  made 
on  the  facts. 
8  68  CaJ.  142. 


4S8  WEST  COAST  REPORTER. 

are  impliedly,  even  if  not  expressly,  recognized  by  other  decisions. 
In  Gibson  v.  Puchta,"  the  court  held  that  when  the  title  of  two  parties 
to  public  mineral  lands  is  based  on  possession  alone,  the  older  posses- 
sion gives  the  better  title  as  between  the  two,  even  though  the  elder 
possessor  uses  his  land  for  agriculture  and  the  younger  for  mining. 
In  such  a  case,  their  rights,  as  against  each  other,  depend  upon  the 
common-law  doctrines  applicable  to  adjoining  land  owners.  The  agri- 
cultural occupant  has  a  right  to  use  the  water  for  the  purpose  of  irri- 
gating  his  own  land  in  a  proper  and  reasonable  manner,  and  no  cause 
of  action  can  arise  against  him  for  such  use,  even  though  the  mining 
occupant  may  sustain  some  injury  therefrom;  he  would  only  be  liable 
for  a  negligent  or  willful  injury  done  to  the  other  occupant  by  means 
of  his  irrigation.  What  is  thus  true  of  an  occupant  whose  title  to  a 
riparian  tract  of  the  public  lands  rests  wholly  upon  a  prior  possession, 
must  certainly  be  true  of  an  owner,  whose  title  to  such  a  tract  rests 
upon  a  prior  patent,  conveyance,  or  other  grant  from  the  United  States. 

J.  N,  P. 

(to  bb  gontihued.) 
•  33  Cal.  310. 
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XJIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

In  be  Eobb. 

FUed  January  19, 1884,. 

FromvES  frqbc  Juotice  Arbested  and  Returned  ttndeb  Laws  of  the  United 
States. -^The  governor  of  a  state  in  issuing  a  warrant  for  the  arrest  of  a  fugitive  from 
justice,  the  officer  who  makes  the  arrest,  and  the  party  commissioned  to  receive  the 
fugitive  and  deliver  him  to  the  authorities  of  the  state  where  the  offense  is  charge^l  to 
have  been  committed,  in  pursuance  of  the  {>rovisions  of  sections  5278  and  5279  of  the  re- 
vised statutes  of  the  United  States,  act  under  the  authority  of  the  laws  of  the  United 
Suites,  and  pro  hoc  vice  are  officers  or  agents  of  the  United  States. 

Writ  of  Habeas  Corpus — Jurisdiction. — Where  a  petition  for  a  writ  of  habeas  cor- 
pug  presented  to  a  state  judge  or  court  by  a  party  in  the  custody  of  one  claiming;  in 
good  faith,  to  be  authorized  to  deliver  him  to  the  authorities  of  another  state,  as  a  fugi- 
ttYe  from  justice,  in  pursuance  of  the  provisions  of  said  sections,  shows  upon  its  face  that 
the  petitioner  is  so  held  in  custody,  under  such  claim  made  in  good  faith,  the  state  judge 
or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdiction,  in  such  case,  is  exclu« 
sively  in  the  courts  of  the  United  States. 

Id. — ^DuTT  OF  Custodian. — Where  a  writ  of  habeas  carptu  has  been  issued  by  a  state 
judge  or  court,  and  been  served  on  the  party  having  the  custody  of  such  alleged  fugi- 
tive, it  is  the  duty  of  such  custodian  to  make  full  return  to  the  writ  as  to  the  authority 
under  which  he  holds  the  prisoner,  and  to  exhibit  to  the  court  the  original  papers  evi- 
dencing his  authority,  and  respectfully  decline  to  produce  the  body  of  the  prisoner;  and 
if  it  appears  from  said  return,  or  said  petition  and  return,  that  the  prisoner  is  claimed 
to  be  neld  in  good  faith,  in  pursuance  of  the  provisions  of  said  statute,  the  judge  or  court 
issuing  the  writ  has  no  jurisdiction  or  authority  to  proceed  further,  and  no  jurisdiction 
or  authority  to  compel  the  production  of  the  body  of  the  prisoner,  or  to  commit  the  party 
holding  him  for  contempt  in  thus  respectfully  declioing  to  produce  the  prisoner. 

The  Effect  of  the  Production  of  the  Prisoner  would  be  to  place  him  in  the  physi- 
cal control  of  the  court,  and  to  deprive  himself  of  all  power  to  execute  the  superior  com- 
mands of  the  laws  of  the  United  States,  to  which  he  owes  obedience. 

Appligation  for  a  writ  of  habeas  corpus.  The  opinion  states  the  facts. 
Before  Sawyer,  circuit  judge,  and  Sabin,  district  judge. 

Alfred  Clarke^  for  the  petitioner. 

c7.  D,  Sullivan,  district  attorney^  for  the  city  and  coanty  of  San  Fran- 
cisco, for  sheriff. 

W.  M,  FUsmiaurice,  of  counsel. 

By  the  Court,  Sawtbb,  C^cuit  Judge.  W.  L.  Bobb  filed  his  petition 
in  the  circuit  court  for  a  writ  of  habeas  corpus,  in  which  he  states  ''that 
he  is  unlawfully  imprisoned,  detained,  confined,  and  restrained  of  his 
liberty  by  P.  Connolly^  sheriff  pf  the  city  and  county  of  San  Francisco, 
at  the  city  and  county  of  San  Francisco,  in  the  state  of  California.  That 
the  said  imprisonment,  detention,  confinement,  and  restraint  are  illegal; 
and  that  the  illegality  thereof  consists  in  this,  to  wit:  that  petitioner  is 
the  duly  appointed  agent  of  the  state  of  Oregon  to  convey  to  said  state 
Charles  H.  Bayley,  a  fugitive  from  justice  from  said  state,  who  is  in  the 
custody  of  this  petitioner  under  a  warrant  issued  by  the  governor  of 
California,  a  copy  of  which  warrant  is  hereto  annexed  and  made  a  part 
of  this  petition.  That  on  the  twenty-first  day  of  November,  1883,  this  peti- 
tioner was  served  with  a  writ  of /la&eascorpt^  from  the  superior  court  of  the 
city  and  county  of  San  Francisco,  commanding  him  to  produce  in  said 
court  said  Charles  H.  Bayley.  That  petitioner  respectfully  informed 
said  court  by  his  return  that  he  held  said  Bayley  under  the  authority  of 
the  United  States,  and  refused  to  produce  said  Bayley,  and  said  superior 
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court  committed  petitioner  therefor  for  an  alleged  contempt  of  its 
authority.  Wherefore,  petitioner  is  in  custody  for  an  act  done  in 
executing  a  law  of  the  United  States,  and  for  refusing  to  do  an  act  con- 
trary to  a  law  of  the  United  States." 

The  warrant  annexed  to  the  petition,  and  made  a  part  thereof,  is  the 
same,  a  copy  of  which,  with  the  return  thereon,  is  hereinafter  set  out  in 
the  commitment  aa  a  part  of  the  judgment  for  contempt. 

A  writ  of  habeas  corpus  having  been  issued  according  to  the  prayer,  and 
duly  served,  P.  OonnoUy,  sheriff,  on  January  11, 1884,  made  return,  as 
follows: 

"  Now  comes  P.  Connolly  and  makes  this  his  return  to  the  within  writ, 
and  shows  that  he  holds  tbe  within  named  W.  L.  Bobb  under  a  commit- 
ment, a  copy  of  which  is  hereto  annexed  and  made  a  part  hereof. 

"P.  Connolly, 
''  Sheriff  City  and  County  of  San  Francisco. 
"  By  M.  F.  CuMMmos,  Under-sheriff. 
"Dated  January  11,  a.  d.  1884." 

The  following  is  a  copy  of  the  commitment  annexed  to  the  return: 

''  In  the  superior  court  of  the  city  and  county  of  San  Francisco,  state 
of  California,  Department  No.  1,  Wednesday,  November  the  21st,  a.  d. 
1883.  Present,  Hon.  T.  E.  Wilson,  judge.  In  the  matter  of  the  appli- 
cation of  Charles  H.  Bayley,  for  a  writ  of  habeas  corpus, 

''  The  application  of  Charles  H.  Bayley  for  a  writ  of  habeas  corpus 
coming  on  regularly  to  be  heard,  and  it  appearing  to  my  satisfaction  that 
a  writ  of  habeas  corpus  was  duly  and  regularly  issued,  directed  to,  and 
served  upon  one  W.  L.  Bobb,  commanding  him,  the  said  W.  L.  Bobb,  to 
have  and  produce  before  me,  the  undersigned,  one  of  the  judges  of  the 
superior  court  of  the  city  and  county  of  San  Francisco,  at  the  court-room 
of  Department  Number  One  of  said  court,  at  the  hour  of  half- past  one 
o'clock  p.  M.  of  said  day,  the  body  of  Charles  H.  Bayley,  and  at  the  time 
and  place  last  aforesaid. 

''The  said  W.  L.  Bobb  appearing  by  his  counsel  and  submitting  his 
return  to  said  writ, /rom  which  it  appears  that  the  said  W,  L,  Bobb  holds  the 
said  Charles  H.  Bayley  under  the  authority  of  the  United  States,  under  and 
by  virtue  of  the  following  warrant: 

"  '  State  of  California,  executive  departmeift.  [Vignette.]  The  people 
of  the  state  of  California,  to  any  sheriff,  constable,  marshal,  or  policeman 
of  this  state,  greeting: 

"  'Whereas,  it  has  been  represented  to  me  by  the  governor  of  the  state 
of  Oregon  that  C.  K.  Bayley  stands  charged  with  the  crime  of  embezzle- 
ment, committed  in  the  county  of  Clatsop,  in  said  state,  and  that  he  has 
fled  from  the  justice  of  that  state,  and  has  taken  refuge  in  the  state  of 
California;  and  the  said  governor  of  the  state  of  Oregon  having,  in  pur- 
suance of  the  constitution  and  laws  of  the  United  States,  demanded  of 
me  that  I  shall  cause  the  said  C.  H.  Bayley  to  be  arrested  and  delivered 
to  W.  L.  Bobb,  who  is  authorized  to  receive  him  into  his  custody  and 
convey  him  back  to  the  state  of  Oregon;-  and  whereas,  the  said  repre- 
sentation and  demand  is  accompanied  by  a  certified  copy  of  the  informa- 
tion filed  in  the  office  of  the  justice  of  the  peace  of  the  precinct  of  Asto- 
i-ia,  Clatsop  county,  state  of  Oregon,  whereby  the  said  C.  H.  Bayley 
stands  charged  with  said  crime  and  with  having  fled  from  said  state  and 


Cir.  Ct.  Cal.]  in  re  robr  441 

taken  refuge  in  the  state  of  California,  which  is  certified  by  the  gov- 
ernor of  the  state  of  Oregon  to  be  authentic; 

**  *  You  are,  therefore,  required  to  arrest  and  secure  the  said  C.  H.  Baj- 
ley  wherever  he  may  be  found  within  this  state,  and  to  deliver  him  into 
the  custody  of  the  said  W.  L.  Bobb,  to  be  taken  back  to  the  state  from 
which  he  lied,  pursuant  to  the  said  requisition,  he,  the  said  W.  L.  Bobb, 
defraying  all  costs  and  expenses  incurred  in  the  arrest  and  securing  of 
said  fugitive.  You  will  make  return  to  this  department  of  the  manner 
in  which  this  warrant  has  been  executed. 

*'  *■  In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
great  seal  of  the  state  to  be  affixed  this  the  twentieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-three. 
[Seal.]  '"George  Stoneman, 

**  •  Governor  of  the  State  of  California. 
"  *  By  the  governor: 

**  *  Thos.  L.  Thompson,  Secretary  of  State.' 

"  *San  Fbakciboo,  Cal. 

'* '  I  hereby  certify,  that  I  have  this  day  arrested  the  within-named 
C.  H.  Bayley,  and  delivered  him  to  W.  L.  Bobb,  as  herein  demanded. 

*'  *  November  20,  1883.  P.  Cbowley,  Chief  of  Police.' 

'*  And  the  said  W.  L.  Bobb  has  In  his  custody  and  possession  the  body 
of  the  said  Charles  H.  Bayley,  and  is  able  to  and  can  produce  the  said 
Charles  H.  Bayley  before  me  at  the  time  and  place  specified  in  and  in  ac- 
cordance with  the  directions  contained  in  said  writ;  and  it  further  appear- 
ing that  the  said  W.  L.  Bobb  willfully  neglects  and  refuses  to  obey  said 
writ  of  habeas  corpus,  or  to  have  or  produce  the  said  Charles  H.  Bayley 
before  the  undersigned  as  ab6ve  mentioned,  and  that  no  good  or  suffi- 
cient cause  has  been  shown  or  exists  for  said  refusal; 
^  ''It  is,  therefore,  ordered  and  adjudged  that  the  said  W.  L.  Bobb  is 
guilty  of  contempt  of  this  court,  in  refusing  to  obey  said  writ  of  habeas 
corpus,  and  refusing  to  have  and  produce  the  body  of  Charles  H.  Bayley 
before  me  at  the  time  and  place  specified  in  said  writ.  And  further  or- 
dered, that  the  sheriff  uf  the  city  and  county  of  San  Francisco  do  forth- 
with arrest  the  said  W.  L.  Bobb,  and  confine  him  in  the  county  jail  of 
the  city  and  county  aforesaid  until  he,  the  said  W.  L.  Bobb,  obeys  said 
writ  and  produces  the  body  of  the  said  Charles  H.  Bayley  before  me,  or 
until  he  be  legally  discharged. 

"  Given  under  my  hand  this  twenty-first  day  of  November,  1883. 

*'  T.  K.  Wilson, 
**  Judge  of  Superior  Court  of  the  City  and 
County  of  San  Francisco,  Cal.'' 

At  .the  hearing,  a  copy  of  the  record  of  proceedings  in  the  superior 
court,  in  which  the  judgment  and  commitment  for  contempt  were  had, 
-was  put  in  evidence,  and  it  was  agreed  by  counsel  that  this  was  the 
authority  under  which  petitioner  Bobb  is  restrained  of  his  liberty. 

The  record  shows:  1.  A  petition  to  T.  K.  Wilson,  judge  of  the 
superior  court  of  the  city  and  county  of  San  Francisco,  for  a  writ  of 
habeas  corpus  by  Charles  H.  Bayley,  in  which  he  alleges:  **That  he  is 
unlawfully  imprisoned,  detained,  confined,  and  restrained  of  his  liberty 
by  W.  L.  Bobb,  ai  the  old  city  hall  in  the  city  and  county  of  San  Fran- 
cisco, in  the  state  of  California.  That  the  said  imprisonment,  detention, 
confinement,  and  restraint  are  illegal;  and  that  the  illegality  Uiereof  con- 
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sista  in  this,  to  wit:  that  petitioner  t»  held  under  a  warrant  of  arrest,  a 
copy  of  which  is  hereto  annexed  and  made  a  part  hereof.  That  said  warrant 
is  issued  without  authority  of  law  and  against  the  law  in  this,  that  no 
copy  of  an  indictment  found,  or  affidavit  made  before  a  magistrate  charg- 
ing petitioner  with  any  crime,  has  been  produced  to  the  governor  of 
California." 

The  warrant  of  arrest  issued  by  the  governor  of  California,  annexed 
to  and  made  a  part  of  the  petition,  is  the  same  warrant  hereinbefore  set 
out  as  a  part  of  the  judgment  and  commitment  for  contempt,  and  the 
return  of  P.  Crowley,  chief  of  police,  indorsed  thereon,  and  need  not 
be  repeated. 

2.  A  writ  of  habeas  corpus^  in  the  usual  form,  addressed  to  W.  L.  Bobb, 
requiring  him  to  produce  the  body  of  said  Bayley,  etc. 

3.  The  return  to  the  writ  made  by  said  Bobb,  petitioner  herein,  which 
is  as  follows: 

"  In  the  superior  court  of  the  city  and  county  of  San  Francisco,  state 
of  California.    Ex  parte  Charles  H.  Bayley.     Habeas  corpus, 

''Now  comes  W.  L.  Bobb,  and  makes  this  bis  return  to  the  annexed 
writ,  and  shows  that  he  holds  the  within-named  prisoner  under  the  au- 
thority of  the  United  States,  as  will  more  fully  appear  on  inspection  of 
the  warrant  of  the  governor  of  California  and  a  commission  from  the 
governor  of  Oregon,  a  copy  of  which  is  hereto  annexed  and  made  a  part 
hereof,  and  the  originals  produced.  Bespondent  respectfully  refuses  to 
produce  said  C.  H.  Bayley,  on  the  ground  that  under  the  laws  of  the 
United  States  he  ought  not  to  produce  said  prisoner,  because  the  honor- 
able superior  court  has  no  power  or  authority  to  proceed  further  in  the 
premises.  •  W.  L.  Bobb. 

''Subscribed  and  sworn  to  before  me  this  twenty-first  day  of  Novem- 
ber, 1883.  J.  F.  CabpemteBi  Deputy  County  Clerk." 

The  warrant  of  the  governor  of  California,  annexed  to  said  return  and 
made  a  part  thereof,  is  the  same  hereinbefore  set  out  as  a  part  of  the 
judgment  and  commitment  for  contempt,  and  the  return  of  P.  Crowley, 
chief  of  police,  indorsed  thereon.  The  commission  of  the  governor  of 
Oregon,  also  annexed  to  said  return  and  made  a  part  thereof,  is  as 
follows: 

"  State  of  Oregon.  [Vignette.]  Executive  department.  To  all  to  whom 
these  presents  shall  come : 

"Know  ye,  that  I  have  authorized  and  empowered,  and  by  these 
presents  do  authorize  and  empower,  Walter  L.  Bobb  to  take  and  receive 
from  the  proper  authorities  of  the  state  of  California  one  C.  H.  Bayley, 
fugitive  from  justice,  and  convey  him  to  the  State  of  Oregon,  there  to  be 
dealt  with  according  to  law. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
great  seal  of  the  state,  at  the  city  of  Salem,  this  fifteenth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
three. 

"  [Seal.]  (Signed)  Z.  Z.  Moody, 

"  Governor  of  the  State  of  Oregon. 

"By  the  governor: 

'*  B.  P.  Eabhabt,  Secretary  of  State." 

The  original  of  said  commission  of  the  governor  of  Oregon  under  the 
seal  of  the  state  of  Oregon,  and  the  original  of  the  said  warrant  of  the 
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governor  of  California  tinder  the  seal  of  the  state  of  California,  were 
also  produced  and  exhibited  to  the  court  at  the  time  of  making  said  re- 
turn. 

The  constitution  of  the  United  States  provides,  that. ''a  person 
charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice  and  be  found  in  anoUier  state,  shall,  on  demand  of  the  ex* 
ecutive  authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of  the' crime:"  Art.  4,  sec  2. 

The  last  clause  of  section  8  of  article  1  confers  upon  congress  power 
"to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  *  *  all  *  *  powers  vested  by  this  constitution  in  the  govern- 
ment of  the  United  States/'    And  article  11  provides  that  '*  this  consti- 
tution and  the  laws  of  the  United  States  which  shall  be  made  in  pur- 
suance thereof    *    *    *    shall  be  the  supreme  law  of  the  land;  and 
judges  in  every  state  shall  be  bound  thereby,  anything  in  the  constitu- 
tion or  laws  of  any  state  to  the  contrary  notwithstanding."    Thus  any 
laws  passed  by  congress  under  those  constitutional  provisions  for  the  arrest 
of  fugitives  from  justice  found  in  any  state,  and  their  delivery  to  the 
state  from  which  they  fled,  are  a  part  of  the  supreme  law  of  the  land,  to 
which  all  state  laws  upon  the  subject  must  be  subordinate.     This  power, 
like  the  power  conferred  in  the  same  section  to  return  fugitives  from 
labor,  the  power  to  regulate  foreign  and  interstate  commerce,  to  declare 
war,  raise  armies,  provide  for  a  navy,  make  peace,  etc.,  it  was  thought 
ought  not  to  be  intrusted  to  the  states.     State  jealousies,  and  diverse 
state  interests  and  policies,  might  prevent  the  return  of  fugitives  from 
justice  and  labor,  and  to  guard  against  inconvenience  in  these  matters, 
the  power  was  conferred  upon  the  general  government  over  these  sub- 
jects, and  it  is  supreme.     So,  also,  the  constitution  provided  for  courts 
to  administer  the  laws  of  the  United  States.     In  pursuance  of  the  pro- 
visions cited  relating  to  the  return  of  fugitives  from  justice  and  labor, 
congress,  in  1793,  passed  an  act  for  the  return  of  both  classes  of  fugitives: 
1  Stat.  302.   Sections  1  and  2  of  that  act,  relating  to  fugitives  from  justice, 
have  been  carried  into  the  revised  statutes  of  the  United  States,  and  con- 
stitute sections  5278  and  5279,  which,  so  far  as  applicable  to  this  case, 
read  as  follows: 

"  Seo.  5278.  Whenever  the  executive  authority  of  any  state  or  ter- 
ritory demands  any  person  as  a  fugitive  from  justice  of  the  executive  au- 
thority of  any  state  or  territory  to  which  such  person  has  fled,  and  produces 
a  copy  of  an  indictment  found,  or  an  affidavit  made  before  a  magistrate  of 
any  state  or  territory,  charging  the  person  demanded  with  having  com- 
mitted treason,  felony,  or  other  crime,  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  state  or  territory  from  whence  the  person  so 
charged  has  fled,  it  shall  be  the  duty  of  the  executive  authority  of  the  state 
or  territory  to  which  such  person  has  fled  to  cause  him  to  be  arrested  and 
secured,  and  to  cause  notice  to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such  authority  appointed  to  re- 
ceive the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  be  shall  appear." 

"Sec.  5279.  Any  agent  so  appointed  who  receives  the  fugitive  into  his 
custody,  shall  he  empowered  to  transport  him  to  the  stole  or  territory  from 
which  he  has  fled.  And  every  person  who,  by  force,  sets  at  liberty  or 
rescues  the  fugitive  from  such  agent,  while  so  transporting  him,  shall  be 
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fined  not  more  than  five  hundred  dollarB,  or  imprisoned  not  more  than 
one  jear." 

When  the  governor  of  a  state,  acting  under  this  statute,  upon  the  de- 
mand of  the  authorities  of  another  state,  issues  his  warrant  for  the  arrest 
of  a  party  charged  with  a  crime,  and  that  party  is  arrested  by  any  proper 
officer,  and  delivered  over  to  the  party  empowered  by  the  state  where 
the  offense  was  committed,  to  be  carried  to  that  state  and  delivered  to 
its  proper  authorities,  we  have  no  doubt  that  the  governor  issuing  the  war- 
rant, the  officer  executing  it,  and  the  party  to  whom  he  is  delivered  are 
acting  by  virtue  and  under  the  authority  of  the  act  of  congress,  and  do 
other,  and  pro  hoc  vice  are  officers  or  agents  of  the  United  States:  Ex 
parte  Smith,  3  McLean,  129;  Prigg's  Case,  16  Pet.  639.  From  the  time 
of  arrest  till  he  is  delivered  to  the  authorities  of  the  state  demanding  his 
surrender,  the  party  is  in  the  custody  of  the  law — and  that  law  a  law  of 
the  United  States,  and  the  supreme  law  of  the  land.  In  this  case  Bayley 
had  been  arrested  upon  a  warrant  issued  by  the  governor  of  California, 
on  a  demand  by  the  governor  of  Oregon,  and  delivered  into  the  custody 
of  the  petitioner,  Robb,  who  was  duly  commissioned  and  authorized  by 
the  governor  of  Oregon  to  receive  him  and  convey  him  to  Oregon,  which 
duty  he  was  engaged  in  performing  in  pursuance  of  the  provisions  of  the 
ftct  of  congress,  when  he  was  served  with  the  writ  of  habeas  corpus  from 
the  superior  court,  to  which  he  made  the  return  hereinbefore  set  out, 
stating  that  he  held  Bayley  for  the  purpose  of  conveying  him  to  Oregon, 
under  and  in  pursuance  of  the  laws  of  the  United  States,  by  virtue  of  the 
commission  from  the  governor  of  Oregon,  and  the  warrant  of  arrest  of 
the  governor  of  California,  and  arrest  under  it,  annexing  thereto  copies 
of  said  documents,  and  exhibiting  the  originals,  and  respectfully  declined 
to  produce  the  body  of  Bayley  on  the  expressed  ground,  that  it  appearing 
to  the  court  that  Bayley  was  in  custody  under  the  laws  of  the  United 
States,  the  court  had  no  jurisdiction  to  proceed  further,  or  to  require  him 
to  produce  the  body  of  said  prisoner. 

The  court  took  a  different  view  on  this  point,  adjudged  petitioner  to 
be  guilty  of  contempt  in  declining  to  produce  the  body  of  Bayley,  and 
to  be  imprisoned  until  he  should  comply  with  the  commands  of  the  writ 
in  this  particular.  If  the  court,  after  being  informed  of  the  cause  of 
restraint,  had  jurisdiction  and  authority  to  proceed  further,  and  compel 
the 'production  of  the  body  of  Bayley,  notwithstanding  the.  facts  shown, 
then  the  judgment  for  contempt  is  lawful^  and  petitioner  must  be  re- 
manded; but  if  it  had  no  authority  to  proceed  and  compel  the  produc- 
tion of  the  body  of  Bayley,  then  it  had  no  power  to  punish  petitioner 
for  contempt,  and  he  could  not  be  in  contempt  in  not  producing  him, 
and  the  authority  of  the  court  to  proceed,  is  the  question  to  be  deter- 
mined. As  we  understand  the  decisions,  this  very  question  has  been 
distinctly  determined  by  the  supreme  court  of  the  United  States,  under 
circumstances  that  compelled  the  most  deliberate  and  mature  consider- 
ation, in  the  cases  of  Ableman  v.  Booth,  and  United  States  v.  Booth,  21 
How.  507.  In  the  first  case,  Booth  had  been  arrested  for  an  offense 
against  the  laws  of  the  United  States,  and  held  to  answer  by  a  court 
commissioner  and  committed  to  the  custody  of  the  marshal  of  the  district. 
A  justice  of  the  supreme  court  of  Wisconsin  discharged  Booth  from 
custody  on  habeas  corpus,  on  the  ground  that  the  act  under  which  Booth 
was  held  was  unconstitutional  and  void,  and  his  action  was  affirmed  by 
the  state  supreme  court.    Booth  was  then  indicted  and  tried  and  con- 
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victed  in  the  United  States  district  court  for  the  district  of  Wisconsin, 
and  sentenced  to  imprisonment,  whereupon  the  same  justice  of  the 
supreme  court  of  the  state  discharged  him  again  on  habeas  corpus,  on 
the  same  grounds  as  before;  which  action  was  also  affirmed  by  the 
supreme  court  of  the  state.  This  action  of  the  justice  of  the  supreme 
court,  and  of  the  supreme  court  of  the  state,  was  reversed  by  the 
supreme  court  of  the  United  States,  upon  the  ground  that  the  court  and 
justice  were  wholly  without  jurisdiction  to  consider  these  matters.  So 
earnest  was  the  supreme  court  of  Wisconsin  in  its  determination  to  main- 
tain its  authority,  that  it  even  disobeyed  the  writ  of  the  United  States 
supreme  court,  commanding  it  to  send  up  its  record,  and  peremptorily 
ordered  its  clerk  not  to  send  a  transcript  of  the  record,  which  order  was 
obeyed;  and  the  cases  were  heard  upon  copies  of  the  records,  permitted 
by  the  ^upreme  court  to  be  filed,  upon  affidavits  stating  the  facts. 

In  discussing  the  powers  of  the  state  and  national  courts,  the  court, 
speaking  by  its  chief  justice,  says:  *'  If  the  judicial  power  exercised  in 
this  instance  has  been  jesorved  to  the  states,  no  offense  against  the  laws 
of  the  United  States  can  be  punished  by  their  own  courts  without  the 
permission  and  according  to  the  judgment  of  the  courts  of  the  state  in 
which  the  party  happened  to  be  imprisoned;  for  if  the  supreme  court  of 
Wisconsin  possessed  the  power  it  has  exercised  in  relation  to  offenses 
against  the  act  of  congress  in  question,  it  necessarily  follows,  that  they 
must  have  the  same  judicial  authority  in  relation  to  any  other  law  of 
the  United  States;  and  consequently,  their  supervising  and  controlling 
power  would  embrace  the  whole  criminal  code  of  the  IFnited  States,  and 
extend  to  offenses  against  our  revenue  laws,  or  any  other  law  intended  to 
guard  the  different  departments  of  the  general  government  from  fraud 
or  violence.  And  it  would  embrace  all  crimes,  from  the  highest  to  the 
lowest,  including  felonies,  which  are  punished  with  death,  as  well  as  mis- 
demeanors, which  are  punished  by  imprisonment.  And  moreover,  if 
the  power  is  possessed  by  the  supreme  court  of  the  state  of  Wisconsin,  it 
must  belong  equally  to  every  other  state  in  the  Union,  when  the  prisoner 
is  within  its  territorial  limits;  and  it  is  very  certain  that  the  state  courts 
would  not  always  agree  in  opinion;  and  it  would  often  happen,  that  an 
act  which  was  admitted  to  be  an  offense,  and  justly  punished,  in  one 
state,  would  be  regarded  as  innocent,  and  indeed  as  praiseworthy,  in 
another. 

**  It  would  seem  to  be  hardly  necessary  to  do  more  than  state  the  re- 
sult to  which  these  decisions  of  the  state  courts  must  inevitably  lead.  It 
is,  of  itself,  a  sufficient  and  conclusive  answer;  for  no  one  will  suppose 
that  a  government  which  has  now  lasted  nearly  seventy  years,  enforcing 
its  laws  by  its  oum  tribunals,  and  preserving  the  union  of  the  states,  could 
Lave  lasted  a  single  year,  or  fulfilled  the  high  trusts  committed  to  it,  if 
offenses  against  its  laws  could  not  have  been  punished  without  the  con- 
sent of  the  state  in  which  the  culprit  was  found. 

**  The  judges  of  the  supreme  court  of  Wisconsin  do  not  distinctly  state 
from  what  source  they  suppose  they  have  derived  this  judicial  power. 
There  can  be  no  such  thing  as  judicial  authority,  unless  it  is  conferred 
by  a  government  or  sovereignty;  and  if  the  judges  and  courts  of  Wis- 
consin possess  the  jurisdiction  they  claim,  they  must  derive  it  either  from 
the  United  States  or  the  state.  It  certainly  has  not  been  conferred  on 
them  by  the  United  States;  and  it  is  equally  clear,  it  was  not  in  the 
power  of  the  state  to  confer  it,  even  if  it  had  attempted  to  do  so:  for 
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no  state  can  authorize  one  of  its  judges,  or  courts,  to  exercise  judicial 
power  by  habeas  corpus,  or  otherwise,  within  the  jurisdiction  of  another 
and  independent  government.  And  although  the  state  of  Wisconsin  is 
soTcreign  within  its  territorial  limits  to  a  certain  extent,  yet  that  sover- 
eignty is  limited  and  restricted  by  the  constitution  of  the  United  States. 
And  the  powers  of  the  general  government  and  of  the  state,  although 
both  exist  and  are  exercised  within  the  same  territorial  limite,  are  yet 
separate  and  distinct  sovereignties,  acting  separately  and  independently 
of  each  other,  within  their  respective  spheres.  And  the  sphere  of  action 
appropriated  to  the  United  States  is  far  beyond  the  reach  of  the  judicial 
process  issued  by  a  state  judge  or  a  state  court,  as  if  the  line  of  division 
was  traced  by  landmarks  and  monuments  visible  to  the  eye.  And  the 
state  of  Wisconsin  had  no  more  power  to  authorize  these  proceedings  of 
its  judges  and  courts  than  it  would  have  had  if  the  prisoner  h^d  been 
confined  in  Michigan,  or  in  any  other  state  of  the  Union,  for  an  offense 
against  the  laws  of  the  state  in  which  he  was  imprisoned:"  21  How.  514. 
Again:  "  Questions  of  this  kind  must  always  depend  upon  the  constitu- 
tion and  laws  of  the  United  States,  and  not  of  a  state.  The  constitution 
was  not  formed  merely  to  guard  the  states  against  danger  from  foreign 
nations,  but  mainly  to  secure  union  and  harmony  at  home;  for  if  this 
object  could  be  attained,  there  would  be  but  little  danger  from  abroad, 
and  to  accomplish  this  purpose  it  was  felt  by  the  statesmen  who  framed 
the  constitution,  and  by  the  people  who  adopted  it,  that  it  was  necessaiy 
that  many  of  the  rights  of  sovereignty,  which  the  states  then  possessed, 
should  be  ceded  to  the  general  government,  and  that  in  the  sphere  of 
action  assigned  to  it,  it  should  be  supreme  and  strong  enough  to  execute 
its  own  laws  by  its  own  tribunals,  without  interruption  from  a  state  or  from 
state  authorities.  And  it  was  evident  that  anything  short  of  this  would 
be  inadequate  to  the  main  objects  for  which  the  government  was  estab- 
lished; and  that  local  interest,  local  passions  or  prejudices,  incited  and 
fostered  by  individuals  for  sinister  purposes,  would  lead  to  acts  of  aggres- 
sion and  injustice,  by  one  state  upon  the  rights  of  another,  which  would 
ultimately  terminate  in  violence  and  force,  unless  there  was  a  common 
arbiter  between  them,  armed  with  power  enough  to  protect  and  guard 
the  rights  of  all,  by  appropriate  laws,  to  be  carried  into  execution 
peacefully  by  its  judicial  tribunals:"  21  How.  616,  617. 

After  showing  the  relation  of  the  state  and  national  courts  to  each 
other,  and  to  the  laws  of  the  United  States  passed  within  the  scope  of  the 
powers  of  the  national  government,  the  court,  in  language  so  clear  and 
precise  that  it  can  not  well  be  misunderstood,  lays  down  the  rule  directly 
applicable  to  this  case,  as  follows:  "  We  do  not  question  the  authority  of 
the  state  court,  or  judge,  who  is  authorized  by  the  laws  of  the  state  to 
issue  the  writ  of  habeas  corpus,  to  issue  it  in  any  case  where  the  party  is 
imprisoned  within  its  territorial  limits,  provided  it  does  not  appear,  when 
the  application  is  made,  that  the  person  imprisoned  is  in  custody  under  au- 
thority  of  the  United  States.  The  court,  or  judge,  has  a  right  to  inquire, 
in  this  mode  of  proceeding,  for  what  cause,  and  by  what  authority,  the 
prisoner  is  confined  within  the  territorial  limits  of  the  state  sovereignty. 
And  it  is  the  duty  of  the  marshal,  or  other  person  having  the  custody  of 
the  prisoner,  to  make  known  to  the  judge,  or  court,  by  a  proper  return, 
the  authority  by  which  he  holds  him  in  custody.  This  right  to  inquire 
by  process  of  habeas  corpus,  and  the  duty  of  the  o£Bicer  to  make  a  return, 
grows,  necessarily,  out  of  the  complex  character  of  our  government,  and 
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the  existence  of  two  distinct  and  separate  sovereignties  within  the  same 
territorial  space,  each  of  them  restricted  in  its  powers,  and  each,  within 
its  sphere  of  action  prescribed  by  the  constitution  of  the  United  States, 
independent  of  the  other.  But,  after  the  return  is  made,  and  the  niate 
judge  or  court  judicially  apprised  that  the  party  is  in  custody  under  the  au- 
thority  of  the  United  Slates,  they  can  proceed  no  further.  They  then  know 
that  the  prisoner  is  vrithin  the  dominion  and  jurisdiction  of  another  govern^ 
ment,  and  that  neither  the  writ  of  habeas  corpus,  nor  any  other  process  issued 
tinder  state  authority,  can  pass  o'ver  the  line  of  division  between  the  two  sov~ 
ereignties.  He  is  then  vnihin  the  dominion  and  exclusive  jurisdiction  of  the 
United  States.  If  he  has  committed  an  ofiTense  against  their  laws,  their 
tribunals  alone  can  punish  him.  If  he  is  wrongfully  imprisoned,  their  ju- 
dicial  tribunals  can  release  him  and  afford  him  redress.  And  although,  as 
we  have  said,  it  is  the  duty  of  the  marshal,  or  other  person  holding  him, 
to  make  Icnown,  by  a  proper  return,  the  authority  under  which  he  detains 
him,  it  is  at  the  same  time  imperatively  his  duty  to  obey  the  process  of  the 
United  States,  to  hold  the  prisoner  in  custody  under  it,  and  to  refuse  obedi^ 
ence  to  the  mandate  or  process  of  any  other  government.  And,  consequently, 
iiis  his  duty  not  to  take  the  prisoner,  nor  suffer  him  to  be  taken,  before  a  stale 
judge  or  court  upon  a  habeas  corpus  issued  under  state  authority.  No  state 
judge,  or  court,  after  they  are  judicially  informed  tliat  the  party  is  impris- 
oned under  the  authority  of  the  United  States,  has  any  right  to  interfere  with 
him,  or  to  require  him  to  be  brought  before  them.  And  if  the  authority  of 
a  state,  in  the  form  of  judicial  process,  or  otherwise,  should  attempt  to 
control  the  marshal,  or  other  authorized  officer  or  agent  of  the  United 
States,  in  any  respect,  in  the  custody  of  his  prisoner,  it  would  be  his  duty 
to  resist  U,  and  to  call  to  his  aid  any  force  that  might  be  necessary  to  main- 
tain  the  authority  of  law  against  illegal  interference.  No  judicial  process, 
whatever  form  it  may  assume,  can  have  any  lawful  authority  outside  of 
the  limits  of  the  jurisdiction  of  the  court  or  judge  by  whom  it  is  issued; 
and  an  attempt  to  enforce  it  beyond  these  boundaries  is  nothing  less  than  law* 
less  violence:"  21  How.  523. 

This  decision  was  fully  affirmed  nearly  twenty-fiye  years  afterward,  in 
Tarble's  Case,  13  Wall.  397.  Tarble  had  enlisted  in  the  United  States 
army,  deserted,  and  been  arrested;  and  he  was  restrained  of  his  liberty 
on  that  ground,  by  Lieutenant  Stone,  in  charge  of  the  station.  A  writ 
of  habeas  corpus  having  been  issued  by  a  state  commissioner  having  juris- 
diction to  issue  such  writs,  and  served.  Lieutenant  Stone  made  return 
that  the  petitioner  had  enlisted,  deserted,  and  been  captured,  and  he 
claimed  to  hold  him  rightfully  as  a  soldier  under  the  laws  of  the  United 
States.  It  was  replied  that  he  was  a  minor  under  eighteen  years  of  age; 
that  he  had  been  inveigled  into  enlisting  without  the  consent  of  his 
father,  and  that  the  enlistment  was  void,  on  this  and  other  grounds  set 
out,  and  it  was  claimed  that  the  petitioner  was  unlawfully  restrained  of 
his  liberty.  The  commissioner  took  testimony,  heard  the  case,  and  dis- 
charged him.  The  proceedings  of  the  commissioner  were  affirmed  by 
the  supreme  court  of  Wisconsin.  The  judgment  of  the  state  supreme 
court  was  subsequently  reversed  by  the  supreme  court  of  the  United 
States,  after  an  elaborate  review  of  the  questions  involved,  not  on  the 
g^round  that  the  state  commissioner  and  court  had  erred  on  the  facts,  or 
the  unlawfulness  of  the  imprisonment,  but  upon  the  ground  that  they 
had  no  right,  or  jurisdiction,  to  examine  or  determine  the  question  as 
to  the  lawfulness  of  the  imprisonment  at  all,  after  the  fact  was  brought 
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to  the  attention  of  the  court  issuing  the  writ  that  the  ofiSoer,  in  good 
faith,  claimed  to  hold  him  under  authority  of  the  lawa  of  the  United 
States — ^that  upon  these  facts  appearing  the  jurisdiction  "was  ousted. 
Said  the  court  upon  this  question:  *'  State  judges  and  state  courts, 
authorized  by  laws  of  their  states  to  issue  writs  of  habeas  corpus,  have, 
undoubtedly,  a  right  to  issue  the  writ  in  any  case  where  a  party  is  alleged 
to  be  illegally  confined  within  their  limits,  unless  it  appear  upon  his  appli' 
cation  that  he  is  confined  under  the  authority ,  or  claim  and  color  of  the 
authority,  of  the  United  States,  by  an  officer  of  that  government.  If  such 
fact  appear  upon  the  application,  the  writ  should  be  refused.  If  it  do  not 
appear y  the  judge  or  court  issuing  the  writ  has  a  right  to  inquire  into  the 
cause  of  imprisonment,  and  ascertain  by  what  authority  the  person  is  held 
within  the  limits  of  the  state;  and  it  is  the  duty  of  the  marshal,  or  other  officer 
having  the  custody  of  the  prisoner,  to  give,  by  a  proper  return,  irformation 
in  this  respect.  His  return  should  be  sufficient,  in  its  detail  of  facts,  to 
show  distinctly  that  the  imprisonment  is  under  the  authority,  or  claim  and 
color  of  the  authority,  of  the  United  States,  and  to  exclude  the  suspicion  of 
imposition  or  oppression  on  his  part.  And  the  process,  or  orders,  under 
which  the  prisoner  is  held,  should  be  produced  with  the  return,  and  sub- 
mitted to  inspection,  in  order  that  the  court,  or  judge,  issuing  the  writ, 
may  see  that  the  prisoner  is  held  by  the  officer  in  good  faith,  under  the 
authority,  or  claim  and  color  of  the  authority,  of  the  United  States,  and 
not  under  the  mere  pretense  of  having  such  authority.'' 

An  attempt  was  made,  upon  other  authorities  cited,  to  distinguish  the 
case  from  Booth's  cases,  and  to  limit  the  application  of  the  doctrines 
established  by  them;  but  the  court  emphatically  repudiated  any  such  lim- 
itation, as  appears  by  the  following  explicit  language:  '*  Some  attempt  has 
been  made  in  adjudications,  to  which  our  attention  has  been  called,  to 
limit  the  decision  of  this  court  in  Ableman  v.  Booth,  and  The  United  States 
V.  Booth,  to  cases  where  a  prisoner  is  held  in  custody  under  undisputed 
lawful  auihority  of  the  United  States,  as  distinguished  from  his  imprisonment 
under  claim  and  color  of  such  authority.  But  it  is  evident,  thai  the  c?e- 
cision  does  not  admit  of  any  such  liniitation.  It  would  have  been  unneces- 
saiy  to  enforce,  by  any  extended  reasoning,  such  as  the  chief  justice  uses, 
the  position  that  when  it  appeared  to  the  judge,  or  officer  issuing  the  writ, 
that  the  prisoner  was  held  under  undisputed  lawful  authority,  he  should 
proceed  no  further.  "So  federal  judge,  even,  could,  in  such  case,  release 
the  party  from  imprisonment,  except  upon  bail  when  that  was  allowable. 
The  detention  being  by  admitted  lawful  authority,  no  judge  could  set 
the  prisoner  at  liberty,  except  in  that  way,  at  any  stage  of  the  proceed- 
ing. All  that  is  meant  by  the  language  used  is,  that  the  state  judge,  or 
state  court,  should  proceed  no  further  when  it  appears,  from  the  application 
of  the  parly,  or  the  return  made,  that  the  prisoner  is  held  by  an  officer  of  the 
United  States  under  what,  in  truth,  purports  to  be  the  authority  of  the  United 
States ;  that  is,  an  authority,  the  validity  of  which  is  to  be  determined  by  the 
constitution  and  laws  of  the  United  States.  If  a  party  thus  held  be  ille- 
gally imprisoned,  it  is  for  the  courts  or  judicial  officers  of  the  United 
States,  and  those  courts  or  officers  alone,  to  grant  him  release."  The 
court  concludes:  "  It  follows,  from  the  views  we  have  expressed,  that  the 
court  commissioner  of  Dane  county  was  without  jurisdiction  to  issue  the 
writ  of  habeas  corpus  for  the  discharge  of  the  prisoner  in  this  case,  it  ap* 
pearing,  upon  the  application  presented  to  him  for  the  writ,  that  the  prisoner 
was  held  by  an  officer  of  the  United  States  under  claim  and  color  of  the  au* 
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ihorily  of  iheUnited  States,  as  an  enlisted  soldier  mustered  into  the  military 
service  of  the  national  government;  and  the  same  information  was  imparted 
to  the  commissioner  by  the  return  of  the  officer.  The  commissioner  was,  both 
by  the  application  for  the  wrU  and  the  return  to  it,  apprised  that  the  prisoner 
was  within  the  dominion  and  jurisdiction  of  another  government ;  and  that 
vo  writ  of  habeas  corpus  issued  by  him  could  pass  over  the  line  which  divided 
the  two  scvereigniies.  The  conclusion  we  have  reached  renders  it  unneces" 
sary  to  consider  how  far  the  declaration  of  the  prisoner  as  to  his  age,  in  the 
oath  of  enlistment,  is  to  be  deemed  conclusive  evidence  on  thai  point  on  the 
return  to  the  writ," 

Now  the  case  of  the  petitioner  in  this  proceeding,  except  that  the 
officer  or  agent  of  the  United  States  having  Bajley  in  charge  is  neither  a 
judge,  commissioner,  nor  military  officer,  acting  under  the  judiciary  or 
military  laws  of  the  United  States,  but  a  person  expressly  authorized  to 
act  by  other  statutes  of  the  United  States,  is  precisely  in  the  condition  of 
Tarble's  case.  The  petition  of  Bayley  on  its  face  showed  that  he  was 
claimed,  at  least,  to  be  held  in  custody  in  pursuance  of  the  laws  of  the 
United  States.  It  was  so  explicitly  stated  in  the  petition,  and  a  copy  of 
the  warrant  showing  the  authority  was  annexed  to  and  made  a  part  of 
the  petition  for  the  writ;  and  this  being  so,  if  the  doctrine  asserted  in  the 
Booth  and  Tarble  cases  is  correct — and* whether  correct  or  not  it  is  con- 
trolling in  this  court — then  in  the  language  of  the  court  in  Tarble's  case, 
already  quoted,  the  judge  who  issued  the  writ  to  the  petitioner  "was 
WfUhout  jurisdiction  to  issue  the  writ  of  habeas  corpus  for  the  discharge  of  the 
prisoner  in  this  case,  it  appearing,  upon  the  application  presented  to  him 
for  the  writ,  that  the  prisoner  was  held  by  an  officer,"  or  agent,  ''of 
the  United  States,  under  claim  and  color  of  authority  of  the  United 
States,"  as  a  fugitive  from  justice,  to  be  delivered  over  to  the  authorities 
of  the  state  of  Oregon.  But  if  it  were  necessary  to  go  further,  the  peti- 
tioner did  exactly  what  the  supreme  court  of  the  United  States  said  he 
was  bound  to  do  under  such  circumstances,  and  made  return  to  the  writ 
showing  his  authority,  giving  copies  of  his  commission  from  the  governor 
of  Oregon,  and  warrant  from  the  governor  of  California,  and  return  of 
the  chief  of  police;  and  exhibited  the  originals  under  the  seahi  of  the 
respective  ^states,  his  authority  thus  appearing  upon  the  representations 
of  both  the  petitioner  and  the  party  restraining  him  of  his  liberty;  and 
this  state  of  facts  satisfactorily  appeared  to  the  court,  for  the  court  itself 
6o  adjudged  in  its  judgment  for  contempt.  And  the  petitioner  further 
did  exactly  what  the  supreme  court  of  the  United  States  said  he  must  do, 
respectfully  declined  to  produce  the  body  of  the  prisoner.  Fortunately, 
be  did  not  have  occasion  to  go  further,  as  the  court  said  he  must  do,  if 
necessary,  and  resist  by  all  the  force  at  his  command  any  attempt  to 
compel  a  production  of  his  body,  other  than  to  defend  himself  in  the 
courts  in  response  to  the  writ  of  habeas  corpus  issued  to  and  served 
upon  him,  and  to  the  proceedings  for  contempt  now  under  consideration. 

Now  if  it  was  lawful  for  petitioner  to  decline  to  produce  the  body 
of  Bayley  upon  the  facts  disclosed  to  the  court  upon  the  face  of  the 
petition  itself,  or  upon  the  face  of  the  petition  and  the  return  made  to 
the  writ;  if  it  was  lawful  to  resist  by  force,  with  all  the  power  at  his  com- 
mand, any  attempt  to  compel  him  to  produce  the  body  of  the  prisoner; 
if,  upon  the  facts  of  the  case  appearing,  as  they  did  appear,  the  judge  had 
BO  jurisdiction  to  proceed  fuiiher  or  examine  at  all  into  the  regularity  of 
the  proceeding  under  which  Bayley  was  held — then  there  certainly  was  no 
No.  5—2 
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jurisdiction  or  lawful  authority  to  force  a  production  of  Bayley  througb 
proceedings  for  contempt.  The  two  propositions  are  incompatible,  and 
their  co-existence  legally  impossible. 

Dhere  is  strong  reason  for  maintaining  this  position.  If  a  judge  of  a 
state  court — another  sovereignty  as  distinct  from  the  national  sovereignty 
as  if  it  ruled  over  a  different  territory — can,  under  the  circumstances 
indicated,  compel  the  production  of  a  prisoner  held  under  the  laws  of  the 
United  States — the  supreme  law  of  the  land — he  has  the  physical  power  to 
discharge  him  when  produced,  however  lawless  the  discharge  may  be,  as 
was  done,  in  fact,  in  the  Booth  an4  Tarble  cases.  The  production  of  the 
body  in  court,  by  means  of  which  the  court  has  the  physical  power  to 
assume  control,  is  equivalent  to  a  surrender  of  a  prisoner.  And  if  one 
person  can  be  discharged  by  a  state  officer,  so  can  all,  and  it  would  be 
impossible  for  the  United  States,  in  some  contingencies,  to  discharge  the 
duty  imposed  upon  them  by  the  national  constitution  relating  to  fugitives 
from  justice,  as  well  as  to  fugitives  from  labor;  or  to  execute  the  laws  of 
congress  passed  to  give  effect  to  those  constitutional  rights  of  the  sev- 
eral states,  as  between  themselves.  It  would  be  as  difficult  to  perform 
their  duties  as  the  supreme  court  in  Booth's  cases  said  it  would  be  to 
execute  the  criminal  laws  of  the  United  States  under  similar  conditions. 

By  producing  the  body  as  required  by  the  writ,  the  petitioner  neces- 
sarily places  his  prisoner  within  the  control  of  the  court  issuing  it,  and 
deprives  himself  of  all  power  to  perform  the  requirements  of  his  com- 
mission, enjoined  by  the  superior  authority  of  the  laws  of  the  United 
States.  He  can  not,  and  he  does  not,  owe  a  divided  duty  to  two  distinct 
sovereignties.  He  can  not  serve  two  masters.  He  can  not  produce 
bis  prisoner,  which  is  equivalent  to  his  surrender,  in  obedience  to 
the  commands  of  the  writ  of  habeas  corpus,  and  at  the  same  time  retain 
power  to  obey  the  mandate  of  the  laws  of  the  United  States  and  deliver 
him  to  the  authorities  of  the  state  of  Oregon.  He  must  obey  one  com- 
mand or  the  other,  and  the  command  to  be  obeyed  is  the  one  which  is 
superior  or  supreme  in  its  authority. 

But  whether  these  reasons  and  others  given  are  sound  or  not,  the 
rule  as  to  the  jurisdiction  of  the  state  courts,  under  the  circumstances 
indicated,  appears  to  us  to  be  clearly  established  by  the  highest  tribunal 
in  the  land,  and  are  not  open  even  to  question  here,  and  can  not  be  dis- 
regarded by  us. 

We  are  of  opinion,  under  the  authoritative  decisions  cited,  that  the 
judge  of  the  superior  court  on  the  petition  of  Bayley,  as  presented,  had 
no  jurisdiction  to  issue  the  writ,  and  certainly,  upon  the  petition  and 
the  return  made  to  the  writ  by  Bobb,  that  neither  the  judge  nor  the 
court  over  which  he  presides  had  jurisdiction  or  authority  to  proceed 
further,  or  to  compel  the  production  of  the  body  of  Bayley,  or  to  pun- 
ish him  for  contempt  for  respectfully  declining  to  produce  the  body 
undqr  the  circumstances  of  the  case,  in  pursuance  of  the  commands  of 
the  writ. 

We  should  not  have  thought  it  necessary  to  go  into  the  case  so  fully, 
or  to  have  done  anything  beyond  referring  to  the  Booth  and  Tarble 
cases,  but  we  found  ourselves  in  the  delicate,  embarrassing,  and  very 
unpleasant  position  of  reaching  a  conclusion  different  from  that  attained 
by  the  supreme  court  of  the  state  in  this  case,  for  whose  judgment  we 
entertain  the  very  highest  respect.  That  tribunal  held,  on  a  writ  of  habeas 
corpus  heretofore  issued  on  petition  of  Bobb,  that  the  superior  court 
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bad  jarisdiction  and  authority  to  compel  petitioner,  by  imprisonment 
for  contempt,  to  produce  the  body  of  bis  prisoner.  Bay  ley:  In  re  Eobb, 
1  W.  C.  Bep.  255.  Had  there  been  no  decisions  of  the  supreme  court  of 
the  United  States  settling  the  question,  as  we  conceive  there  are,  we  cer- 
tainly should  have  hesitated  long  before  declining  to  follow  this  ruling 
of  the  supreme  court  of  the  state.  But  where  that  court  dijBfers  from 
the  supreme  court  of  the  United  States  as  to  rights  depending  upon  the 
statutes  of  the  United  States,  over  which  the  latter  court  has  final  juris- 
diction, and  we  must  follow  one  or  the  other,  as  we  must  do  in  this  case, 
our  duty  is  to  yield  obedience  to  the  latter. 

As  no  reference  is  made  to  the  Booth  and  Tarble  cases  in  the  opinion 
of  the  supreme  court  of  the  state,  those  cases  may  not  have  attracted 
the  attention  of  the  court. 

The  prisoner  is  entitled  to  be  discharged  from  imprisonment,  and  it  is 
so  ordered. 


CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 

Cbcesus  Mining,  Miluno,  and  Smelting  Company  v.  Colorado  Land  and 

Mineral  Company. 

FUed  January,  188J^ 

Location  op  Minino  Claim — End  Stakes. — The  statute  of  Colorado,  R.  S.  030, 
affords  no  support  to  one  who,  in  locating  his  claim,  fails  to  set  the  proper  stakes  at  the 
end  of  the  claim,  when  the  proper  position  for  them  was  not  inaccessible,  but  merely 
difficult  of  access,  or  approachable  by  a  circuitous  route.  In  such  case  the  title  will  only 
relate  to  the  time  when  the  stakes  are  subsequently  set. 

Same— Change  of  Lines. — The  locator  of  a  mining  claim  can  not,  after  the  location, 
change  the  lines  of  his  claim  so  as  to  take  in  other  ground,  when  such  change  will  inter- 
fere  with  the  previously  accrued  rights  of  others. 

Action  for  Realty — Defense. — A  defendant  in  an  action  for  the  possession  of  real 
estate,  when  he  claims  only  a  part  of  the  tract  sued  for,  must  show  what  part  he 
claims. 

Alien — Right  to  Locate  Minus  g  Claim. — Upon  declaring  his  intention  to  become  a 
citizen,  an  alien  may  have  advantage  of  work  previously  done,  and  of  a  record  previously 
made  by  him  in  locating  a  mining  claim  on  the  public  mineral  lands. 

Same — State  Court  may  Naturalize. — The  necessary  oath  declaratory  of  intention 
by  an  alien  to  become  a  citizen  of  the  United  States,  may  be  administered  in  the  courts 
of  record  of  the  state.  One  who  has  so  declared  his  intention  to  become  a  citizen  may 
make  a  valid  location  of  a  mining  claim. 

Motion  to  set  aside  a  terdict.     The  opinion  states  the  facts. 

■ 

L,  B,  Wheat,  for  the  plaintiff. 

TF.  P.  Thompson  and  T.  M.  Patterson,  for  the  defendant 

Hallett,  J.  This  controversy  arises  out  of  -conflicting  locations  of 
mining  claims  on  the  public  mineral  lands.  At  the  trial  plaintiff  had  a 
Terdict,  which  defendant  now  moves  to  set  aside,  on  various  grounds. 
The  errors  alleged  with  reference  to  defendant's  title  will  first  be  men- 
tioned. 

Defendant's  Title.— Maj  12,  1881,  D.  E.  Huyck  and  C.  M.  Collins 
located  the  Mazimus  lode,  in  Pollock  mining  district.  Summit  county, 
Colorado.  July  8th,  in  the  same  year,  they  filed  a  certificate  of  location. 
The  lode  was  discovered  on  the  eastern  or  south-eastern  slope  of  a  very 
steep  mountain,  and  about  one  hundred  and  sixty  feet  below  the  crest  of 
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tbe  mountain.  The  locators  intended  to  lay  the  claim  across  the  moun- 
tain, so  that  one  half  orYuore  should  be  on  the  north-western  slope.  At 
that  point  the  mountain  is  almost  impassable  at  any  season  of  the  year, 
and  on  the  eighth  of  July,  when  the  survey  was  made,  it  wus  thought  to 
be  wholly  so.  What  was  done  towards  setting  stakes  at  the  north-west- 
ern end  of  the  claim  is  described  by  the  surveyor  by  whom  the  work  was 
done  as  follows: 

'*  We  then  went  back  to  the  discovery  cut  and  chained  up  the  moun- 
tain some  distance,  when  we  came  to  a  perpendicular  precipice,  or  cliff 
of  solid  rock,  over  or  around  which  we  could  not  climb,  owing  to  its 
precipitous  nature,  and  the  fact  that  the  crevices  in  the  rock,  and  places 
where  a  foothold  might  have  been  had  by  one  active  enough  to  climb  up 
the  cliff,  were  filled  with  snow  and  ice,  and  it  was  both  impracticable 
and  dangerous  to  life  and  limb  to  get  at  the  points  where  the  stakes 
should  be  set.  The  side  posts  or  stakes  were  set  on  the  boundary  lines 
of  the  survey  somewhat  short  of  or  below  the  fniddle  of  the  claim,  and 
the  end  posts  were  placed  farther  on,  in  conspicuous  places,  as  near  the 
side  boundary  lines  as  we  could  find  places  to  put  them.  With  my  instru- 
ment I  took  the  direction  of  the  proper  places  of  the  upper  end  and  side 
posts,  and  calculated  the  distances  between  the  places  where  we  did  set 
them  and  their  proper  places,  and  marked  its  distance  and  direction 
from  its  proper  place  on  each  stake.  The  two  middle  side  stakes  and 
the  two  end  stakes  were  set  in  such  a  way  as  to  be  evident  and  most 
likely  to  attract  the  attention  of  any  one  going  up  the  gulch,  and  were 
within  plain  view  of  any  one  coming  to  the  edge  of  the  precipice  above 
and  looking  down." 

At  the  time  of  this  survey  there  was  a  practicable  trail  at  no  great 
distance  south,  and  a  wagon  road  some  miles  north,  upon  either  of  which 
it  would  have  been  possible  to  go  to  the^other  side  of  the  mountain  for 
tbe  purpose  of  setting  the  north-western  end  stakes.  And  later  in  the 
season  it  was  possible  to  pass  over  the  mountain  at  the  place  where  the 
Maximus  claim  was  located,  or  very  near  that  place.  The  same  surveyor 
surveyed  another  location,  called  the  Bernadotte,  which  covered  a  part 
of  the  Maximus  territory,  for  the  same  parties  on  the  thirtieth  day  of 
August  in  the  same  year.  With  reference  to  the  matter  of  getting  over 
the  mountain  at  that  time,  he  testified  as  follows:  ''This  survey  was 
made  much  later  in  the  season  than  the  other,  and  the  difficulties  of 
snow  and  ice  which  we  had  encountered  in  surveying  the  Maximus  did 
not  then  exist,  and  we  were  able  to  climb  up  to  the  top  of  the  ridge  and 
set  the  end  stakes  in  their  proper  places." 

Because  of  the  difficulty  or  impossibility  of  getting  over  the  moun- 
tain on  the  line  of  the  Maximus  claim  on  the  eighth  of  July,  when  the 
survey  was  made,  no  stakes  were  set  at  the  north-western  end  of  the 
claim.  In  lieu  thereof,  witness  stakes  were  placed  on  the  south-eastern 
slope  of  the  mountain,  as  described  by  the  surveyor  in  his  testimony 
quoted  above.  The  north-western  end  of  the  claim  was  not  inaccessible 
from  that  side  of  the  mountain.  The  stakes  were  properly  set  at  that 
end  of  the  claim  in  August,  1882,  and  it  is  not  claimed  that  the  point 
was  then  or  at  any  time  inaccessible,  except  as  to  the  matter  of  getting 
over  the  mountain  in  a  direct  line  from  the  discovery  cut.  Upon  these 
facts  a  question  was  presented  at  the  trial  whether  the  Maximus  claim 
was  properly  marked  on  the  surface  at  the  north-western  end  in  July, 
1881,  or  at  any  time  before  August,  1882,  when  a  survey  for  patent  was 
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made,  and  stakes  "were  properly  set.    Defendant  relies  on  a  statute  of 
the  state,  B.  S.  630,  in  these  words: 

<<  Where  in  marking  the  surface  boundaries  of  a  claim,  any  one  or 
more  of  such  posts  shall  fall  by  right  upon  precipitous  ground,  where 
the  proper  placing  of  it  is  impracticable,  or  dangerous  to  life  or  limb,  it 
shall  be  legal  and  valid  to  place  any  such  post  at  the  nearest  practicable 
point,  suitably  marked  to  designate  the  proper  place." 

But  the  act  affords  no  support  to  the  defendant's  position.  It  relates 
to  the  matter  of  setting  stakes  where  the  point  or  place  where  they  should 
be  set  is  inaccessible,  and  not  to  such  circumstances  as  were  shown 
in  the  evidence.  The  locators  of  the  Maxim  us  claim  could  have 
reached  the  north-western  end  of  the  claim,  at  the  date  of  the  location, 
by  routes  which,  although  circuitous,  were  entirely  practicable;  and 
later  in  the  season  they  could  have  passed  over  the  mountain  at  the  very 
place  where  the  claim  is  located.  To  hold  such  marking  of  boundaries 
to  be  sufficient  would  be  to  disregard  the  act  of  congress,  section  2324, 
and  of  the  state,  B.  S.  630,  which  manifestly  require  something  more. 
Upon  full  argument  and  mature  consideration,  the  ruling  at  the  trial  that 
the  Maximus  claim  can  not  have  effect  on  the  north-western  side  of  the 
mountain  before  the  date  of  the  patent  survey  in  August,  1882,  when  the 
stakes  were  properly  set,  seems  to  be  correct.  Defendant  also  asserts  ' 
title  to  some  part  of  the  ground  in  dispute  under  another  location  called 
the  Bemadotte,  made  in  the  latter  part  of  August,  1881.  No  question 
was  made  as  to  the  manner  of  setting  the  stakes  on  this  location,  bub 
there  was  a  controversy  as  to  the  situation  of  the  discovery  cut  with  ref- 
erence to  the  side  lines  of  the  claim,  the  existence  of  a  lode  therein,  aud 
perhaps  some  other  matters.  During  the  trial  but  little  attention  was 
bestowed  on  that  location,  but  at  the  close  counsel  for  defendant  pro- 
posed to  discuss  its  validity  before  the  jury,  and  to  ask  a  verdict  for  some 
part  of  the  ground  in  dispute  on  that  title,  and  he  now  complains  that 
he  was  not  permitted  to  do  so. 

The  ruling  of  the  court  in  respect  to  that  matter  was  founded  on  a 
change  in  the  location  at  the  time  of  the  survey  for  a  patent  in  August, 
1882,  which,  as  to  the  ground  in  dispute,  was  supposed  to  defeat  the 
earlier  location  in  1881.  In  the  first  location  of  the  Maximus  and  Ber- 
nadotte,  in  the  year  1881,  they  were  relatively  to  each  other  and  the 
crest  of  the  mountain  in  the  position  shown  in  diagram  A. 

In  the  survey  for  patent  m  August,  1882,  the  Maximus  was  carried 
something  like  one  hundred  and  ninety  feet  in  a  south-easterly  direqtion, 
so  as  to  give  it  greater  length  on  the  south-eastern  slope  of  the  mountain, 
and  less  on  the  north-western  slope;  and  the  general  direction  of  the 
claim  was  changed,  so  as  to  carry  it  over  on  plaintiff's  claim  a  distance 
of  thirty  feet  more  than  was  previously  covered  by  it.  The  Bernadotte 
claim  was  changed  to  the  north-easterly  side  of  the  Maximus,  and  paral- 
lel with  the  latter,  so  as  to  make  them  uniform  in  length  and  direc- 
tion. The  relative  position  of  these  claims  thus  changed  is  shown  in 
diagram  0. 

Aud  the  position  of  the  claims  as  originally  located,  and  in  the  survey 
for  patent,  together  with  plaintiff's  claim,  the  Nova  Scotia  Boy,  is  shown 
in  diagram  B.  * 

The  most  that  can  be  demanded  on  behalf  of  the  Bernadotte  claim  is, 
that  the  territory  embraced  in  the  original  and  amended  locations  of  tbat 
claim,  and  which  is  also  within  the  lines  of  plaintiff's  location,  shall  be 
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regarded  as  subject  to  and  held  by  defendant  under  the  first  location 
certificate.  Where  rights  have  accrued  to  others  in  respect  to  some  part 
of  the  territory  covered  by  the  location,  and  the  change  of  lines  is  rascal 
and  comrplete,  as  in  this  instance,  thai  proposition  may  be  open  to  dis- 
cussion. But  conceding  it  to  be  indisputable,  there  was  no  evidence  that 
any  part  of  the  ground  in  dispute  was  in  that  situation.  It  is  true  that 
in  some  of  the  plats  used  by  the  witnesses,  a  small  triangular  piece  of 
ground  appeared  to  be  covered  by  the  original  and  amended  locations 
of  the  Bernadotte,  and  in  plaintiff's  location  called  the  Nova  Scotia  Boy 
No.  2.  It  is  so  represented  in  the  diagram  last  above  mentioned.  But 
no  description  of  the  .place  was  given,  and  the  jury  would  not  have  been 
able  to  define  the  tract  if  required  to  do  so.  A  party  must  always  show 
the  nature  and  extent  of  his  demand,  and  where,  as  in  this  case,  it  is  real 
estate,  and  a  part  of  a  larger  tract  claimed,  he  must  show  what  part. 
Failing  in  that  respect,  defendant  was  not  entitled  to  go  to  the  jury  on 
the  first  location  of  the  Bernadotte;  nor  on  the  first  location  of  the  Max- 
imus  for  want  of  boundary  stakes,  as  already  explained. 

The  jury  was  correctly  instructed  that  the  Maximus  and  Bernadotte 
locations  could  have  no  earlier  date  than  that  of  the  survey  for  patent  in 
August,  1882,  and  the  question  to  be  determined  was,  whether  the 
plaintiffs  title  to  the  Nova  Scotia  Boy  No.  2  had  then  accrued  by  the 
previous  performance  of  all  acts  necessary  to  a  valid  location. 

Plaintiff's  Title. — The  first  work  on  the  Nova  Scotia  Boy  No.  2  was 
done  in  1879  by  Benjamin  T.  Vaughn,  the  locator  of  the  claim,  who  was 
an  alien.  A  discovery  shaft  or  cut,  as  required  by  the  statute,  was  not 
made  in  that  year,  however,  and  it  became  a  question  throughout  the 
trial  whether  such  work  was  done  at  any  time  before  suit.  Plaintiff 
offered  evidence  tending  to  prove  that  the  work  was  completed  in  1880, 
and  annual  work  was  done  on  the  claim  in  the  years  1881  and  1882.  This 
was  denied  by  witnesses  for  defendant,  and  the  matter  was  contested 
before  the  jury  in  the  usual  way.  As  already  stated,  Vaughn,  who 
located  the  claim,  was  an  alien,  and  it  was  shown  tlrat  he  declared  his 
intention  to  become  a  citizen  in  a  district  court  of  the  state,  May  30, 
1881.  Defendant  objected  that  he  was  not  qualified  to  make^  a  location 
in  the  year  1880,  when  the  claim  was  said  to  have  been  located;  nor  was 
he  so  qualified  at  any  time  before  the  discovery  of  the  Maximus  lode  by 
defendant's  grantors  on  the  twelfth  day  of  May,  1881.  As  to  the  declara- 
tion of  Vaughn  of  his  intention  to  become  a  citizen,  a  court  of  the  state 
was  not  competent  to  receive  it.  Defendant  maintained  that  authority 
to  naturalize  an  alien  could  not  be  exercised  by  any  state  tribunal,  and 
it  resides  only  in  the  federal  courts.  To  this  plaintiff  replied,  that  any 
one,  citizen  or  alien,  may  make  a  location,  and  the  competency  of  the 
latter  can  not  be  questioned  except  by  the  government.  A  location  by 
aq  alien  who  has  not  declared  his  intention  to  become  a  citizen  shall  be 
maintained  until  the  government  avoids  it.  These  propositions,  renewed 
with  some  energy  on  the  motion  for  new  trial,  do  not  demand  much  con- 
sideration. If  Vaughn  was  not  qualified  to  make  a  location  before  May 
80,  1881,  his  declaration  of  that  date  made  him  so.  And  as  defendant's 
right,  whatever  it  may  be,  to  the  ground  in  controversy,  accrued  long 
after  that  time,  Vaughn's  prior  incompetency  can  not  avail.  The  only 
doubt  touching  that  matter  is  whether,  on  declaring  his  intention  to  be- 
come a  citizen,  Vaughn  could  have  advantage  of  what  he  had  previously 
done  towards  locating  the  claim;  and  as  to  that,  assuming  that  no  other 
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claim  to  the  ground  had  intervened,  no  reason  is  perceived  for  denying 
his  right  to  the  fruits  of  his  labor.  Indeed,  it  may  be  contended  that  he 
should  hold  from  the  first  act  done,  his  qualification  to  locate  a  claim 
beginning  with  his  declared  purpose  to  enjoy  the  bounty  of  the  govern- 
ment. But  we  are  not  concerned  with  that  inquiry  in  this  case.  It  is 
enough  to  say  that  Vaughn  became  qualified  under  the  act  of  congress 
in  May,  1881,  and  that  what  he  had  then  done  towards  locating  the  claim 
should  accrue  to  him  as  of  that  date. 

The  authority  of  courts  of  record  in  the  several  states,  under  the  act 
of  congress,  B.  S.  2165,  to  confer  the  right  of  citizenship,  has  been 
accepted  in  practice  and  recognized  without  discussion  by  courts  since 
the  act  was  passed:  Campbell  v.  Gordon,  6  Granch^l76;  Stark  v.  Chesa- 
peake Ins.  Co.,  7  Id.  420;  Lanz  v.  Bandall,  4  Dill.  425. 

A  discussion  of  the  question  in  a  court  of  original  jurisdiction  at  this 
time  would  seem  to  be  unnecessary.  If  defendant  wishes  to  deny  the 
power  of  congress  to  confer  such  jurisdiction  on  courts  of  states,  the 
supreme  court  is  a  more  appropriate  forum  for  the  discussion.  The  po- 
sition of  the  plaintiff,  tbat  an  alien  who  has  not  declared  his  intention  to 
become  a  citizen  may  make  a  valid  location  of  a  mining  claim,  finds  no 
support  in  the  statute:  B.  S.  2319.  But  this  also  was  an  immaterial 
question  at  the  trial,  since  Vaughn  was  held  to  be  qualified  after  his 
declaration  of  intention  to  become  a  citizen,  in  May,  1881,  and  the  jury 
supported  his  title  as  having  become  full  and  complete  prior  to  August, 
1882. 

The  motion  will  be  overruled. 
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Filed  January  ^  I884. 

Injtbt  Caused  bt  Negligence  ov  Fellow>servants. — The  mle  first  snggested  in 
Priestly  v.  Fowler,  3  Mee.  &  W.  (1837)  1,  that  a  master  who  has  exercised  due  care  and 
skill  in  the  employment  and  retention  of  his  servants  is  not  responsible  for  an  injury 
sustained  by  one  of  them  in  the  course  of  his  employment  by  the  negligence  of  another, 
however  distinct  the  grade  or  different  the  labor  01  such  servants,  or  how  widely  sepa- 
rated the  locality  of  their  several  employments,  is  being  modified  by  the  course  of  judi- 
cial opinion  and  decision,  so  as  to  meet  the  ends  of  justice  in  cases  since  arising  of  cor- 
porations and  others  engaged  in  varied  and  widely  extended  operations  under  one  nominal 
and  invisible  head,  but  in  reality  divided  into  separate  parts  or  divisions,  under  the  di- 
rection and  control  of  local  bosses,  superintendents,  or  heads  of  departments,  who,  to 
all  intents  and  purposes,  represent  and  stand  for  the  corporation  with  practically  un- 
qualified power  to  employ,  direct,  and  discharge  workmen,  and  to  provide  the  necessary 
material  and  appliances  for  their  convenient  and  safe  employment. 

Wu£y  Fellow-sebvant  Stands  vor  Master. — It  seems  well  established  that  a 
master  is  responsible  to  his  servant  for  an  injury  sustained  by  liim,  without  his  fault,  in 
consequence  of  the  negligence  of  a  fellow-servant:  1.  When  the  latter,  having  authority 
over  the  former,  orders  him  to  do  an  act  not  within  the  scope  of  his  employment, 
whereby  he  is  exposed  to  a  danger  not  contemplated  in  his  contract  of  service,  and  he  is 
injured  in  so  doing.  2.  Where  the  master  has  charged  the  latter  with  the  duty  of  pro- 
viding proper  material  and  appliances  for  carrying  on  a  work  in  which  ho  is  personally 
enfinigea  with  the  former  or  not,  and  by  the  neglect  to  do  so  he  is  injured. 

Case  in  Judgment. — In  February,  1883,  the  Northern  Pacific  Railway  was  engaged  in 
constructing  its  road  through  western  Montana,  and  had  many  gangs  of  men,  numbering 
not  less  tiian  fifty  each,  at  work  on  the  line  of  the  route,  at  £rc«i  three  to  five  miles 
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apart,  under  the  control  and  direction  of  foremen  or  local  bosses,  with  the  power  to  em- 
ploy  and  discharge,  subject  themselves  to  the  control  of  a  general  superintendent  and 
assistant,  who  passed  along  the  route  and  inspected  the  camps  at  certain  periods;  some 
of  these  gangs  used  giant-powder  for  blasting  the  rocks  and  frozen  earth,  and  in  such 
case  the  foreman  was  charged  specially  with  the  duty  of  handling  the  powder  and  tliaw- 
ing  it  when  frozen;  the  general  superintendent  was  aware  of  the  danger  of  thawing 
powder  before  a  tire,  and  had  given  general  notice  not  to  do  it»  and  provided  a  safe  ap- 
pliance,  called  a  "  heater,'*  for  the  purpose,  subject  to  the  requisition  of  the  local  boss; 
the  plaintiff  was  employed  as  a  common  laborer  in  one  of  these  gangs  where  powder  was 
always  thawed  without  a  **  heater"  before  the  fire,  and  while  assistinff  in  so  thawinff 
powder  by  direction  of  the  local  boss,  was  injured  by  its  explosion.  Hudf  that  the  locJ 
boss,  so  far,  stood  in  the  place  of  the  defendant,  and, that  the  neglect  of  the  former  to 
obtain  and  use  the  proper  appliance  for  thawing  powder,  and  his  directing  the  plaintiff 
to  assist  in  thawing  powder  without  the  security  of  such  appliance,  were  wrongful 
acts,  for  which  the  defendant  is  responsible  to  the  plaintiff  so  far  as  he  was  injured 
thereby. 

Action  for  injuries  to  the  person.     The  opinion  states  the  facts. 
WiUiam  H,  Effinger  and  Arthur  C,  Emmons,  for  the  plaintiff. 
Evfus  MaUory,  for  the  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of  Oregon, 
against  the  defendant,  a  corporation  formed  under  a  law  of  the  United 
States,  to  recover  the  sum  of  twenty-five  thousand  dollars  damages,  for 
serious  bodily  injuries,  sustained  by  him  on  February  13, 1883,  at  Horse 
Plains,  Missoula  county,  Montana,  while  in  the  employ  of  the  defendant 
as  a  laborer  in  and  about  the  construction  of  its  railway,  by  reason  of 
the  negligence  and  unskillful ness  of  the  defendant  in  attempting  to  thaw 
a  quantity  of  giant-powder  before  an  open  fire,  whereby  the  same  was 
suddenly  exploded;  and  without  any  negligence  or  fault  on  the  part  of 
the  plaintiff. 

The  answer  of  the  defendant  contains  a  denial  of  all  the  allegations 
of  the  complaint,  and  a  plea  or  defense  that  the  injury  suffered  by  the 
plaintiff  *'  was  caused  and  occasioned"  by  his  own  '*  fault,  carelessness, 
and  negligence,"  and  that  of  ''his  co-laborers  and  fellow-servauts; " 
and  without  the  fault  of  the  defendant.  The  case  was  tried  with  a  jury 
on  November  2l8t,  and  there  was  a  verdict  found  for  the  plaintiff  in  the 
sum  of  four  thousand  five  hundred  dollars. 

The  defendant  now  moves  for  a  new  trial,  on  the  grounds:  1.  Insuffi- 
ciency of  the  evidence  to  justify  the  verdict;  and,  2.  Error  in  law  occur- 
ring at  the  trial. 

On  the  urgument  of  the  motion,  the  first  ground  was  abandoned,  it 
being  admitted  that  the  injury  to  the  plaintiff  was  tbe  direct  result  of  the 
negligence  of  the  foreman,  and  the  ouly  point  made  in  support  of  it  is 
that  the  court  erred  in  not  instructing  the  jury,  as  requested  by  the 
defendant,  that  if  the  defendant  exercised  reasonable  care  in  the  em- 
ployment and  retention  of  Gortin  as  foreman,  and  provided  him,  or  placed 
at  his  control,  a  safe  appliance  for  thawing  giant-powder,  of  the  most 
approved  kind,  and  one  that  is  in  general  use  for  that  purpose,  the 

E  lain  tiff  is  not  entitled  to  recover;  or  in  other  words,  that  Gortin,  the 
OSS  of  the  gang  in  which  the  plai/itiff  was  at  work,  was  only  his  fellow- 
servant,  and  therefore  the  defendant  is  not  responsible  for  any  injury 
sustained  by  the  plaintiff  through  or  by  means  of  such  foreman's  fault 
or  negligence. 

On  the  trial  it  appeared  from  the  evidence  that  the  plaintiff  is  a  man 
about  forty-three  years  of  age,  accustomed  to  labor  with  a  pick  und 
shovel,  and  that  he  was  in  the  employ  of  defendant  as  such  laborer  from 
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April  7,  1882,  to  the  date  of  bis  injury;  that  a  i^eat  many  ^angsof  men, 
numbering  fifty  or  more  each,  were  at  this  time  in  the  employ  of  the  de- 
fendant, in  this  region,  engaged  in  the  construction  of  its  road,  at  points 
from  three  to  five  miles  apcurt,  under  the  direction  and  control  of  local 
bosses,  who  had  the  power  to  employ  and  discharge  the  men  as  they 
saw  proper;  that  the  whole  line  of  work  was  in  the  charge  of  a  general 
superintendent,  Mr.  J.  L.  Hallett,  and  assistants,  who  traveled  along  the 
route  at  intervals  and  inspected  the  condition  of  the  gangs  or  camps, 
and  the  character  of  the  work  being  done  by  them,  and  gave  such 
directions  to  the  several  bosses  concerning  the  same  as  were  needed;  that 
by  some  of  these  gangs  giant-powder  was  used  for  blasting  rock  and  frozen 
earth,  and  that  in  such  case  the  handling  of  this  powder,  and  particularly 
the  thawing  of  it,  was  committed  to  the  special  charge  of  the  local  boss, 
who  was  supposed  to  have  some  special  qualifications  for  the  trust,  and 
received  extra  compensation  for  the  skill  and  risk  involved  therein;  that 
it  being  known  to  the  superintendent  that  it  was  dangerous  to  thaw  giant- 
powder  by  placing  the  sticks  or  canisters  before  an  open  fire,  notice  was 
given  generally  to  the  bosses  not  to  do  it,  but  to  use  a  ''  dug-out"  or  drift 
in  the  ground,  in  which  the  powder  was  placed  and  subjected  to  a 
gradual  and  uniform  heat  from  a  fire  at  the  mouth  of  the  cave,  which 
warmed  the  air  within;  or  a  device  called  a  **  heater"  or  **thawer" — the 
same  being  a  galvanized  iron  kettle  weighing  from  fifty  to  seventy-five 
pounds,  with  double  walls — whereby  the  powder  placed  in  the  body  of 
this  vessel  and  hung  over  a  fire — the  space  between  the  walls  being  filled 
with  water — was  subjected  to  a  gradual  and  uniform  heat,  so  as  to  pre- 
vent a  partial  or  unequal  thawing  or  softening  of  the  mass,  and  thereby 
setting  a  portion  of  the  nitro-glycerine  in  its  composition  free  from 
the  earthy  or  other  non-explosive  matter,  wherein  it  was  held  in  absorp- 
tion, ib  which  state  it  was  very  liable  to  explode  from  handling  or  any 
slight  disturbance  or  concussion;  that  these  **  heaters"  were  provided  by 
the  superintendent  and  stored  at  a  convenient  place  at  the  end  of  the 
road,  from  whence  they  could  be  obtained  by  a  local  boss  whenever  he 
desired  one;  but  none  was  ever  furnished  to  or  used  in  the  camp  or  gang 
where  plaintiff  was  employed,  and  Cortin  always  thawed  his  powder  before 
an  open  fire;  that  on  the  morning  of  February  13th,  Gortin's  gang  were 
engaged  in  cutting  a  ditch  about  a  half  mile  from  the  line  of  the  road 
for  the  purpose  of  taking  water  to  the  tank,  when  Coiiin  said  to  the 
plaintiff,  "  Jack,  we  have  to  thaw  some  powder,"  to  which  he  answered, 
"Where  is  'Old  Billy,'  the  powder  thawer?"  when  Cortin  replied, 
••  I  forgot  that;  do  you  get  some  wood  and  make  the  fire;"  and  there- 
upon the  plaintiff  cut  and  carried  wood  from  the  vicinity  and  made  and 
kept  up  the  fire,  while  '*  Old  Billy"  and  Cortin  attended  to  the  thawing 
of  the  powder  until  some  time  in  the  afternoon;  and  just  as  the  plaintiff 
was  walking  away  from  the  fire  in  the  direction  of  where  the  rest  of  the 
gang  were  working  on  the  ditch,  Cortin  picked  up  a  stick  of  the 
powder,  and,  as  he  turned  his  face  from  the  fire,  said,  "  Is  this  anyway 
near  thawed?"  when  it  exploded  in  his  hand,  killing  himself  and 
•*  Old  Billy"  outright,  and  injuring  the  plaintiff  severely,  as  by  breaking 
his  ribs,  severely  lacerating  the  muscles  of  his  arm,  breaking  the  drum 
of  his  ear,  injuring  the  sight  of  one  of  his  eyes,  and  otherwise  affecting 
him,  so  that  be  is  reduced  from  the  condition  of  a  strong,  well  man  to 
that  of  an  invalid,  who  will  probably  never  be  able  to  labor  again,  or  be 
altogether  free  from  physical  pain  and  inconvenience;  that  a  short  time 
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before  the  explosion  Thomas  Finnegan,  an  assistant  superintendent, 
passed  along  the  route,  and,  as  he  testifies,  *'  saw  the  powder  being 
thawed  before  the  fire,  and  told  Oortin  to  have  it  removed;  that  he  knew 
it  was  contrary  to  orders,  and  he  would  discharge  him  in  the  morning," 
and  then  passed  on  without  stopping  to  see  that  the  powder  was  removed, 
or  taking  any  other  measures  to  have  it  done. 

The  court  instructed  the  jury,  as  requested  by  the  defendant,  that 
if  the  foreman,  Gortin,  and  the  plaintiff  were  both  employed  in  the  same 
gang,  in  a  common  employment  or  service,  under  the  same  or  a  common 
boss  or  superintendent,  they  were  fellow-servants,  and  the  defendant  is 
not  liable  for  the  negligence  of  Cortin,  in  the  course  of  this  employment, 
causing  injury  to  the  plaintiff ;  and  the  fact  that  Cortin  was  foreman  of 
the  gang  does  not  make  the  defendant  responsible  for  his  acts  as  to 
the  plaintiff  or  other  employees  in  such  gang;  and  added: 

*'  If  Gortin  was  simply  the  foreman  of  the  gang  in  which  the  plaintiff  was 
employed,  both  working  together  side  by  side,  the  former  merely  lead- 
ing in  the  work  and  giving  the  immediate  direction  to  it,  in  the  presence 
or  near  vicinity  of  a  common  boss  or  superintendent,  then  Gortin  and 
the  plaintiff  were  fellow-servants,  and  the  defendant  is  not  responsible 
for  an  injury  to  either  caused  by  the  negligence  of  the  other.  But  if  the 
work  which  this  gang  of  men  was  engaged  at  was  under  the  practical 
direction  and  control  of  Gortin,  subject  only  to  the  directions  received 
by  him  personally  from  time  to  time,  as  the  local  boss,  from  an  absent 
or  distant  superintendent  and  the  occasional  and  casual  oversight  of  his 
traveling  assistants;  if  Gortin  had  the  authority  to  employ  and  discharge 
the  men  in  his  gang  and  direct  and  control  their  movements,  so  far  as 
the  work  in  his  charge  was  concerned;  and  ordinarily  there  was  no  one 
else  present  and  authorized  to  superintend  or  direct  the  workjor  the 
laborers — then  he  represented  the  company  for  the  time  being.  He 
stood,  so  far  as  it  or  they  are  concerned,  for  the  defendant,  and  his  negli- 
gence is  so  far  the  negligence  of  the  defendant;  and  the  latter  is 
responsible  to  the  plaintiff  therefor  to  the  extent  he  was  injured  in  con- 
sequence thereof." 

Upon  this  statement  of  the  law,  the  case  was  submitted  to  the  jury,  to 
say  whether  Gortin  was  a  mere  fellow-servant  of  the  plaintiff  or  not, 
with  the  further  instruction  that  if  they  found  he  was,  their  verdict  must 
be  for  the  defendant,  but  if  not,  then  it  should  be  for  the  plaintiff,  in 
such  sum  as  they  might  find  he  was  entitled  to  upon  the  evidence,  under 
the  instructions  and  suggestions  of  the  court. 

Beginning  with  Priestly  v.  Fowler,  3  Mee.  &  W.  (England,  1837)  1 ;  and 
Murray  v.  Railway  Go.,  1  McMull.  (South  Carolina,  1845)  385;  and  Far- 
well  V.  Boston  E'y  Go.,  4  Met.  (Massachusetts,  1842)49,  the  rule  was 
established  that  a  master  or  employer  was  not  respoDsible  for  an  injury 
sustained  by  his  servant  or  employee  in  consequence  of  the  negligence  of 
a  fellow-servant,  as  to  the  employment  and  retention  of  whom  the  former 
had  exercised  due  diligence  and  care;  but  that  the  liability  to  injury  by 
such  means  was  one  of  the  risks  incident  to  the  employment,  and  that  a 
"fellow-servant,"  within  the  meaning  of  the  rule,  were  all  persons  em- 
ployed or  engaged  in  the  same  common  service,  from  the  highest  to  the 
lowest,  and  who  are  subject  to  the  same  general  control:"  Wood's  Master 
and  Servant,  sec.  427. 

But  in  the  progress  of  society,  and  the  general  substitution  of  ideal 
and  invisible  masters  and  employers  for  the  actual  and  visible  ones  of 
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former  times,  in  the  form  of  corporations  engaged  in  varied,  detached, 
and  wide-spread  operations,  as  in  the  construction  and  working  of  long 
lines  of  railway,  it  has  been  seen  and  felt  that  the  universal  application 
of  the  rule  often  resulted  in  hardship  and  injustice. 

Accordingly,  the  tendency  of  the  more  modern  authorities  appears  to 
be  in  the  direction  of  such  a  modification  and  limitation  of  the  rule  as 
shall  eventually  devolve  upon  the  employer,  under  these  circumstances, 
a  due  and  just  share  of  the  responsibility  for  the  lives  and  limbs  of  the 
persons  in  its  employ. 

In  the  supreme  court  of  the  United  States  the  rule  has  not  only  been 
materially  limited  but  sharply  questioned :  Packet  Go.  v.  McCue,  17  Wall. 
608;  Bailway  Co.  v.  Fort,  Id.  553.  And  in  several  of  the  states  it  has  been 
much  relaxed:  Louisville  R'y  Co.  v.  Collins,  2  Duv.  114;  Flike  v.  The  B.  & 
A.  R'y  Co.,  53  N.  Y.  549;  Lanning  v.  N.  Y.  C.  R'y  Co.,  49  Id.  521;  Brick- 
ner  v.  N.Y.  C.  E'y  Co.,  5  Lans.  506;  S.  C,  49  N.Y.  672;  Lalor  v. 
Chicago  etc.  E'y  Co.,  52  111.  401;  Nashville  etc.  R'y  Co.  v.  Carroll,  6 
Heisk.  348;  Ford  v.  Fitchburg  B'y  Co.,  110  Mass.  240;  CleveLind  R'y 
Co.  V.  Keary,  3  Ohio  St.  201;  Mullen  v.  Steamship  Co.,  78  Pa.  St.  26. 

By  reference  to  these  and  other  like  cases  it  will  be  seen  that  at  least 
two  points  in  qualification  of  this  rule  may  be  considered  well  established : 
1.  That  when  a  servant  is  directed  by  a  fellow-servant,  having  authority 
over  him,  to  do  an  act  beyond  the  scope  of  his  employment,  which  ex- 
poses him  to  a  danger  not  contemplated  in  the  contract  of  service,  and 
while  so  doing  he  is  injured  without  fault  of  his  own;  or,  2.  Where  a 
servant  is  authorized  and  required  by  his  employment  to  furnish  or  pro- 
vide suitable  material  or  appliances  for  the  work  in  which  his  fellow* 
servants  are  engaged,  whether  under  his  special  direction  or  otherwise, 
and  one  of  them  is  injured  by  reason  of  his  neglect  or  omission  in  this 
respect,  the  common  master  or  employer  is  responsible  in  either  case. 

The  evidence  in  this  case  shows  that  the  defendant  had  committed  to 
Cortin  the  authority  to  employ,  direct,  and  discharge  the  men  in  his 
gang,  and  had  also  conferred  on  him  the  authority  and  trusted  him  to 
perform  the  duty  of  procuring  or  ordering  from  its  stores  of  material  a 
"  heater"  for  the  purpose  of  thawing  giant-powder  in  his  camp  whenever 
needed.  The  evidence  also  tends  to  show  that  it  was  known  to  the  gen- 
eral superintendent  and  his  assistants  that  it  was  highly  dangerous  to 
thaw  giant-powder  before  a  £re  in  this  way,  where,  from  the  irregular 
application  of  the  heat,  it  was  liable  to  soften  and  relax  unequally,  and 
that  therefore  notice  had  been  given  to  the  local  bosses  generally  not  to 
attempt  to  thaw  it  in  such  manner. 

It  is  not  clear  that  this  notice  ever  directly  reached  Cortin ,  but  it  is  quite 
certain  that  no  "  heater"  was  ever  seen  or  used  in  his  camp,  and  that  the 
powder  used  there  was  always  thawed  before  a  fire,  as  on  this  occasion. 

The  plaintiff  is  comparatively  an  unskilled  man,  from  the  humbler 
walks  of  life,  and  appears  to  have  been  altogether  ignorant  of  the  danger 
incident  to  thawing  giant-powder  in  this  manner.  And,  indeed,  it  is 
safe  to  say,  that  the  occult  eccentricities  of  this  material,  when  frozen  or 
being  thawed,  are  not  well  understood,  by  even  the  scientific  world :  Am. 
Cycle,  Explosives. 

It  is  not  clear  that  Cortin  had  a  right,  under  the  circumstances,  to 
order  the  plaintiff,  a  common  pick  and  shovel  laborer,  to  assist  in  thaw- 
ing powder,  even  with  the  aid  of  an  appliance  like  this  "  heater;"  but 
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to  do  60  without  it  was  clearly  wroDg,  because  it  subjected  him  to  a 
serious  danger,  not  within  the  scope  of  his  employment,  and  not  con- 
templated in  his  contract  of  service.  And,  for  the  injury  sustained  by 
the  plaintiff,  by  means  of  this  wrongful  act,  by  one  who,  according  to 
the  better  rule  of  law,  stood,  so  far,  in  the  place  of  the  defendant,  the 
latter  is  liable  to  respond  to  the  former  in  damages. 

Again:  the  work  in  which  Cortin  was  engaged  involved  the  use  of 
giant-powder  for  blasting,  and  as  incident  to  this,  in  that  climate,  the 
operation  of  thawing  it  when  frozen.  The  evidence  of  the  defendant 
tends  to  show  that  the  handling  of  this  powder,  including  the  thawing 
of  the  same,  was  generally  committed,  as  a  sort  of  personal  trust,  to  the 
local  boss,  who  was  supposed  to  be  selected  with  some  reference  to  his 
qualifications  therefor;  and  who  might  select  some  persons  from  the' 
gang  to  assist  him  thereabout.  In  selecting  persons  for  this  purpose,  as 
a  rule,  only  those  who  were  willing  were  thus  employed.  But,  if  any 
one  refused,  as  he  might,  he  was  liable  to  be  discharged,  and  probably 
would  be.  A  part  of  the  duty  of  the  local  boss,  in  this  respect,  was  to 
provide  the  appliance  of  a  *'  heater''  wherein  to  thaw  this  powder.  In 
this  matter,  also,  he  stood  in  the  place  of  the  defendant,  and  the  latter  is 
responsible  to  the  plaintijBf  for  the  injury  caused  by  his  negligence 
therein. 

If  Cortin  was  not  aware  of  his  duty  in  the  premises,  as  he  may  not 
have  been,  he  was  not  qualified  for  the  employment,  and  if  he  was 
aware  of  it,  he  willfully  disregarded  it;  and  being,  in  either  case,  so  far 
the  representative  of  the  defendant,  it  is  equally  responsible  for  his 
conduct,  whether  attributable  to  ignorance  or  willfulness. 

On  the  argument  it  was  further  contended  by  counsellor  the  defend- 
ant that,  admitting  the  plaintiff's  theory  of  the  law  as  to  the  local  boss 
being  the  representative  of  the  defendant,  yet  while  the  assistant  super- 
intendent was  at  the  camp  on  the  day  of  the  explosion,  he  superseded 
such  boss  as  such  representative,  and  that  said  assistant  having  then  and 
there  rebuked  Cortin  for  attempting  to  thaw  powder  before  the  fire,  and 
at  the  same  time  gave  him  an  order  to  remove  it,  accompanied  by  a  threat 
that  he  would  discharge  him  on  his  return  the  next  morning,  the  defend- 
ant did  its  duty  in  the  premises,  and  is  not  responsible  for  the  conse- 
quences of  Cortin's  disobedience  or  neglect  to  obey  its  order  made  through 
the  assistant  superintendent. 

Granting  that  the  assistant  was  the  representative  for  the  time  being 
of  the  defendant,  he  should  not  have  left  the  camp  until  he  saw  the 
powder  removed  from  the  fire  and  the  threatened  danger  averted;  instead 
of  which  he  went  his  way,  leaving  the  powder  before  the  fire  in  charge 
of  Cortin,  as  before  he  came.  If  he  had  even  warned  the  plaintiff  of  the 
danger,  it  might  have  been  sufficient,  but  his  communication  with  Cor- 
tin appears  to  have  been  out  of  the  hearing  of  the  men,  and  only  occu- 
pied a  moment  or  two  as  he  passed  by. 

Besides,  it  is  not  to  be  forgotten,  that  on  account  of  the  improbability 
of  some  material  elements  of  this  statement,  and  the  manner  of  the  wit- 
ness while  making  it,  the  jury  may  well  have  doubted  its  correctness,  and 
probably  did. 

In  my  judgment,  the  presence  or  conduct  of  the  assistant  did  not  affect 
the  character  of  the  transaction,  so  as  to  change  or  modify  the  right  of 
the  plaintiff  or  the  liability  of  the  defendant. 
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If  be  stood  for  the  defendant  while  at  the  camp,  he  was  as  negligent 
then  as  Cortin  was  before  and  afterward,  so  that  instead  of  relieving  the 
defendant  from  responsibility  for  the  plaintiff's  injury,  he  probably  en- 
Lanced  it  by  adding  the  weight  of  his  negligence  to  that  of  the  local 

1)0SS. 

The  motion  for  a  new  trial  is  denied. 
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Flkd  January  9,  I884, 

Defense  or  Question  not  Made  to  Jxtby. — Where  a  party  has  a  defense  to  an  ac- 
tion arising  out  of  the  testimony  in  the  case,  and  omits  to  present  it  to  the  jury,  but  re- 
lies upon  a  defense  involving  a  different,  if  not  inconsistent,  conclusion  from  the  testi- 
mony, a  new  trial  will  not  be  granted  to  enable  him  to  submit  the  case  to  another  jury 
upon  this  untried  question,  unkss  it  clearly  appears  from  the  evidence  that  he  is  entitled 
to  a  verdict  on  that  ground,  and  then  only  upon  the  payment  of  the  costs  of  the  first  trial. 

Motion  for  a  new  trial  in  an  action  for  injuries  to  the  person.  The 
opinion  states  the  facts. 

William  H,  Effinger  and  Arthur  C,  Ernmona,  for  the  plaintiff. 

Bufus  Mallory,  for  the  defendant. 

Deaby,  J.  The  plaintiff,  a  citizen  of  Indiana,  brought  this  action 
against  the  defendant,  a  corporation  formed  under  a  law  of  the  United 
States,  to  recover  ten  thousand  dollars  damages,  for  an  injury  to  his  per- 
son occasioned  by  a  fall  from  an  unfinished  bridge,  on  ivhich  he  was  at 
work  for  the  defendant,  which  fall  was  caused  by  the  negligence  of  the 
defendant  in  providing  the  scaffolding,  whereon  the  plaintiff,  in  the 
course  of  his  employment,  was  required  to  work;  and  without  any  negli- 
gence on  the  part  of  the  plaintiff.  The  answer  of  the  defendant  contains 
a  denial  of  any  negligence  in  the  premises  on  its  part,  and  a  plea  or 
defense  that  the  injury  complained  of  was  caused  by  the  negligence  of 
the  plaintiff. 

The  cause  was  tried  with  a  jury  on  November  15th  and  16th,  and  there 
was  a  verdict  for  the  plaintiff  for  two  thousand  five  hundred  dollars. 
And  now  the  defendant  moves  the  court  for  a  new  trial  on  the  grounds: 
1.  That  the  evidence  is  insufficient  to  justify  the  verdict;  and  2.  For 
errors  of  law  occurring  at  the  trial. 

On  the  argument  of  the  motion  the  second  ground  was  not  pressed, 
and  the  on]y  point  relied  on  is  that  the  verdict  should  have  been  for  the 
defendant  because  the  testimony  did  not  warrant  the  conclusion  that  the 
injury  to  the  plaintiff  was  caused  by  the  negligence  of  the  defendant; 
but  that  upon  the  whole  evidence  the  reasonable  conclusion  is,  that  the 
injury,  if  not  caused  by  the  plaintiff's  carelessness,  was  the  result  of  ac- 
cident, for  which  no  one  is  to  blame. 

The  evidence  given  on  the  trial  goes  to  show  that  the  plaintiff  was  injured 
while  working  on  the  defendant's  bridge  at  the  second  crossing  of 
Clarke's  fork  of  the  Columbia  river,  in  Missoula  county,  Montana,  on 
March  2,  1883;  that  he  had  been  in  the  employ  of  the  defendant  for 
nearly  three  years  prior  thereto — most  of  the  time  with  the  engineers — 
and  about  half  a  month  on  the  bridge,  during  which  period  he  had,  by 
overwork,  put  in  nineteen  days*  labor;  and  that  two  bents  of  the  bridge^ 
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of  two  stories  each,  of  about  twenty  feet  across,  and  the  same  distance 
apart,  were  then  raised  on  the  west  bank  of  the  river. 

When  the  two  lower  of  these  bents  were  raised,  they  were  kept  in  position 
by  means  of  a  gang-plank  and  three  or  four  pieces  of  timber,  called  stay- 
laths,  laid  across  from  bent  to  bent,  and  spiked  down  k)  the  caps.  This 
plank  was  four  by  sixteen  inches  in  size,  and  placed  somewhat  to  the  left 
of  the  middle  of  the  caps,  while  the  stays  were  laid  on  either  side  of  the 
plank,  and  about  three  feet  apart. 

These  stays  were  poles  or  green  fir-trees,  from  four  to  six  inches  in 
diameter,  and  had  been  cut  in  the  woods  near  by,  within  two  weeks,  by 
the  plaintiff  and  others,  under  the  direction  of  the  foreman  of  the  work. 
Both  they  and  the  plank  were  intended  primarily  to  hold  the  lower  bents 
in  position  while  the  upper  ones  were  being  raised  and  the  girders  put 
in  place;  but  they  were  also  necessarily  used  as  scaffolding  during  these 
operations,  particularly  the  plank,  and  none  other  was  furnished. 

When  the  plank  and  stays  were  spiked  upon  the  lower  bents,  the  top  ' 
bents  were  then  raised  upon  them — ^the  cap  of  the  former  serving  as  the 
sill  of  the  latter.  The  top  bents  consisted  of  a  cap  and  four  posts,  each 
about  twelve  inches  square.  When  the  bents  were  in  position  and  stayed, 
two  girders  were  laid  across  the  lower  story,  from  cap  to  cap,  next  to  the 
outer  post,  and  spiked  down  as  a  permanent  stay  or  tie. 

On  the  occasion  in  question,  the  first  girder  was  being  placed  on  the. 
two  bents  next  to  the  river.  Several  men  were  engaged  at  the  work,  in- 
cluding the  plaintiff.  The  girder  was  put  upon  a  dolly  and  pushed 
along  from  the  direction  of  the  bank  on  the  gang-plank  until  the  farther 
end  was  pretty  well  across  the  space  between  the  bents,  when  it  was 
swung  diagonally  around  and  turned  over  on  its  edge — the  men  standing^ 
on  either  side  of  it  on  the  gang-plank,  cap,  and  stays,  as  they  could  or 
was  convenient — then  taking  hold  of  it  with  their  cant-hooks  and  launch- 
ing it  along  in  the  direction  required.  When  the  farther  end  of  the 
girder  was  upon  the  farther  cap,  and  just  to  the  left  of  the  post  next  to 
the  outside  one,  the  plaintiff,  who  was  on  the  right  of  the  girder,  and 
the  farthest  man  forward  on  that  side,  stepped  from  the  cap  around  and 
outside  of  the  inner  post,  onto  the  end  of  the  stay,  which  projected  be* 
yond  th(B  cap  some  three  or  four  feet,  for  the  purpose  of  making  room 
for  the  man  immediately  behind  him,  and  taking  hold  of  the  girder 
near  the  end  with  his  hook,  and  helping  put  it  into  place.  As  he  stepped 
upon  it,  and  before  he  put  his  hook  to  the  girder,  the  stay  broke  and  let 
him  fall  onto  the  stones  and  frozen  ground  beneath,  a  distance  of  about 
twenty  feet,  whereby  his  left  hip  was  temporarily  injured,  and  his  left 
arm  permanently  disabled  by  the  fracture  of  the  olecranon,  or  elbow. 

The  case  was  tried  by  the  defendant  upon  the  theory  that  the  stays 
were  not  sufficient  for  scaffolding,  and  were  not  intended  to  be  so  used, 
and  that  the  plaintiff  was  guilty  of  negligence  in  stepping  upon  the 
stay,  as  he  did,  which  negligence  was  the  cause  of  his  injury.  But  the 
weight  of  the  evidence  is  directly  contrary  to  this  theory.  Nor  is  it  ap- 
parent how  the  defendant  could  escape  the  charge  of  negligence  in  the 
matter  of  providing  sufficient  scaffolding  whereon  to  do  this  work,  unless 
these  stays  were  fit  for  the  purpose.  No  proof  was  offered  on  either  side 
as  to  the  probable  strength  of  such  timbers,  but  I  think  it  common 
knowledge,  upon  which  the  court  and  jury  may  act  without  further  evi- 
dence, that  a  sound  fir-tree,  from  four  to  six  inches  in  diameter,  would 
support  the  weight  of  the  plaintiff  (one  hundred  and  sixty-five  pounds). 
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and  much  more.  The  only  apparent  danger  in  using  these  stays  as 
scaffolding  arose  from  their  shape,  and  not  their  want  of  strength. 
Being  round  and  comparatively  small,  a  person  was  liable  to  lose  his 
balance  and  fall  from  them,  and  if  any  one  had  been  injured  by  such 
means  it  is  not  apparent  how  the  defendant  could  have  escaped  liability 
therefor  on  the  ground  of  not  having  provided  sufficient  scaffolding. 
And  in  my  judgment  there  ought  to  have  been  at  least  three  planks 
thrown  across  the  opening  between  the  bents — one  in  each  space  between 
the  posts — before  any  work  was  attempted  thereon.  On  his  examination 
in  chief,  the  plaintiff  said  that  after  his  fall  he  examined  the  broken  stay 
at  a  distance  of  twenty  feet  from  it,  meaning,  as  I  suppose,  from  the 
the  ground  where  he  fell  to  the  top  of  the  bent  where  it  broke,  and  that 
it  broke  nearly  square  off,  and  appeared  to  be  a  fresh  break;  but  upon 
re-examination  by  his  counsel,  and  in  answer  to  a  direct  question,  he 
said  that  he  looked  at  it  *'  afterward  "  and  he  thought  *'  it  had  a  crack  on 
top." 

It  does  not  appear  from  the  evidence  whether  this  impression,  that 
the  stay  was  cracked  on  top,  was  received  at  the  examination  when  he 
thought  it  was  a  fresh  break  or  **  afterward,"  and  if  so,  how  long;  nor 
does  it  appear  whether  the  end  of  the  stay  fell  to  the  ground  with  the 
plaintiff,  as  it  would  if  it  had  broken  square  off,  or  whether  it  was  sim- 
ply split  down  and  remained  attached  to  the  stay  at  the  bent. 

The  plaintiff  appears  to  ^ave  been  removed  from  the  locality  to  a 
hospital  immediately  after  the  injury,  and  it  does  not  appear  that  he  was 
ever  on  the  ground  again.  And  supposing,  as  is  probable,  that  his  only 
examination  of  the  break  in  the  stay  was  a  cursory  glance  upward,  as  he 
lay  on  the  ground,  to  the  top  of  the  bent,  where  the  fracture  occurred, 
I  do  not  think  much  reliance  can  be  placed  on  his  impression  as  to 
whether  the  break  was  altogether  a  fresh  one  or  not.  The  defendant 
was  in  the  possession  of  the  stay  when  it  broke  and  ought  to  be  able  to 
prodace  it  or  account  for  it,  or  produce  a  witness  who  had  examined  it 
carefully  and  could  testify  as  to  its  condition.  But  it  offered  no 
evidence  on  the  subject  nor  any  excuse  for  not  doing  so. 

The  foreman  was  on  the  ground  at  the  time  of  the  occurrence,  and  in 
justice  to  both  parties,  ought  to  have  looked  into  the  circumstances  of 
the  case  with  a  view  of  ascertaining  how  the  casualty  occurred  and  who 
was  to  blame  for  it,  if  any  one;  and  presumably  he  did  so.  But  although 
he. was  called  as  a  witness  by  the  defendant,  no  question  was  asked  him 
on  the  subject.  No  question  was  made  on  the  trial  but  that  Mr.  Ander- 
son, the  foreman  or  superintendent  of  this  work,  stood  in  the  place  of 
the  defendant,  and  that  his  negligence,  if  any,  was  the  negligence  of 
the  defendant;  but  the  same  was  tacitly  conceded,  and  the  court  so 
instructed  the  jury.  The  defendant  did  not  ask  for  any  special  instruc- 
tion to  the  jury,  nor  take  any  exceptions  to  the  charge  a&  given  them  by 
the  court,  but  was  content  with  the  presentation  and  argument  of  its 
case  to  the  jury  upon  the  question  of  fact,  that  the  stay-laths  were  not 
used  nor  intended  to  be  used  for  scaffolding,  and  therefore  the  plaintiff 
was  guilty  of  negligence  in  attempting,  as  he  did,  to  use  one  of  them 
for  that  purpose. 

And  in  this  connection  the  court  said  to  the  jury:  ''This  case  must 
turn  upon  the  question,  Was  the  negligence  in  regard  to  the  stay-lath  the 
negligence  of  the  defendant  or  the  plaintiff,  or  was  the  injury  the  result 
of  an  accident  for  which  neither  party  is  to  blame  ?    If  you  find  that  the 
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injury  sustained  by  the  plaintiff  was  caused  by  the  negligence,  in  this 
respect,  of  the  defendant,  your  verdict  should  be  for  the  plaintiff ;  but 
if  you  find  that  such  injury  was  caused  by  the  negligence  of  the  plaintr 
iff,  or  that  it  was  the  result  of .  accident,  then  your  verdict  should  be  for 
the  defendant." 

On  the  proposition  that  the  stays  were  not  used  or  intended  to  be 
used  as  scaffolding,  the  case,  on  the  evidence,  was  clearly  against  the  de- 
fendant, and  a  verdict  for  the  plaintiff  on  that  issue  ought  not  to  be  dis- 
turbed by  the  court.  But  it  appears  to  me  that  the  question  of  whether 
this  injury  was  the  result  of  accident,  is  iiot  so  clear.  And  if  the 
defense  had  been  made  to  the  jury  on  that  ground,  the  verdict  might 
have  been  different. 

But  in  the  consideration  of  the  question,  weight  must  be  given  to  the 
fact  |.hat  the  defendant,  with  the  apparent  ability  to  show  the  actual  con- 
dition of  the  sta}'  at  the  time  of  the  fall,  failed  to  do  so,  or  give  any 
excuse  therefor.  And  then,  ought  the  court  to  grant  a  new  trial  to  en- 
able the  defendant  to  submit  the  case  to  another  jury  upon  the  proposi- 
tion that  the  injury  was  the  result  of  accident,  notwithstanding  it  might 
have  done  so  on  the  former  trial  ?  It  may  be,  if  there  was  no  room  for 
doubt  or  difference  of  opinion  on  this  question,  that  the  court  ought  to 
grant  a  new  trial  upon  the  condition  that  the  defendant  pay  the  cost  of 
the  former  one,  in  which  it  was  fairly  cast  upon  the  case  as  then  pre- 
sented by  it. 

But  it  does  not  appear  that  the  case  is  so  clearly  one  of  accident  that 
it  would  be  the  duty  of  the  court  to  instruct  the  jury  to  find  a  verdict 
for  the  defendant  on  that  ground. 

For,  if  possible,  it  is  highly  improbable  that  a  fir  pole  or  tree,  at  least 
four  inches  in  diameter,  broke  off  or  split  down  close  to  the  cap  of  the 
bent  simply  with  the  plaintiff's  weight,  unless  it  was  originally  defective 
or  had  since  been  injured  in  some  way;  and  in  either  case,  the  injury 
might  be  the  result  of  accident,  or  the  negligence  of  the  plaintiff  or  de- 
fendant. For  instance,  if  the  defective  condition  of  the  stay  could  not 
have  been  known  and  provided  against  by  the  defendant,  by  the  exercise 
of  ordinary  prudence  and  diligence,  the  fall  of  the  plaintiff  therefrom 
was  so  far  an  accident,  for  which  the  defendant  is  not  responsible.  But 
if  the  defendant  could  by  such  means  have  prevented  the  injury,  then  it 
is  liable  therefor.  And  if  the  defect  was  so  apparent  that  the  plaintiff, 
by  the  exercise  of  ordinary  prudence  and  diligence,  under  the  circum- 
stances, ought  to  have  observed  it  and  not  gone  upon  the  stay,  then  his 
negligence  contributed  to  the  result,  and  the  defendant,  however  negli- 
gent, is  not  liable  to  him  for  the  injury. 

So  that  it  can  not  be  said  upon  the  evidence  that  this  is  a  clear  case  of 
accident.  The  most  that  can  be  said  is,  that  a  jury  might  find  it  so,  but 
probably  would  not.  And  upon  the  consideration  of  the  defense  of 
accident,  the  further  question  would  arise,  Ought  not  the  defendant  to 
have  provided  a  safer  and  better  kind  of  scaffolding  than  it  did  ?  In  my 
judgment,  there  ought  at  least  to  have  been  a  timber  or  plank,  like  the 
one  called  the  gang-plank,  laid  across  from  bent  to  bent  in  each  of  the 
three  spaces  between  the  posts,  instead  of  only  one,  and  those  few  round 
poles  or  stays.  This  would  have  given  only  four  feet  in  width  of  scaf- 
fold to  twenty  feet  in  width  of  operation. 

I  know  the  witnesses  said  that  this  bridge  was  scaffolded,  in  this  respect^ 
in  the  same  way  that  the  other  bridges  were  that  were  built  on  the  road. 
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But  that  does  Dot  settle  the  question,  by  any  means,  of  what  is  stlfficient 
scaffolding.  And  in  as  simple  a  matter  as  this,  the  court  and  Jury  can 
see  for  themselves  that  the  scaffolding  in  this  case  was  insufficient  in 
both  character  and  quantity. 

The  only  ground  upon  which  this  motion  can  be  allowed  was  correctly 
stated  on  the  argument  by  the  counsel  for  the  defendant.  It  is  this: 
The  motion  must  be  allowed,  if  upon  the  trial  the  court,  at  the  request 
of  the  defendant,  would  have  been  bound  to  instruct  the  jury  to  find  for 
it  for  the  reason  that  it  appeared  beyond  a  question,  from  the  evidence, 
that  the  injury  to  the  plaintiff  is  the  result  of  accident,  and  not  the 
negligence  of  the  defendant.  But  in  my  judgment  the  case  is  open  to 
question  on  this  point,  and  the  court  must  have  refused  the  instruction 
and  submitted  the  question  to  the  jury. 

The  defendant  having  chosen  to  put  the  case  to  the  jury  on  the  ground 
that  the  plaintiff  was  guilty  of  negligence  in  attempting  to  use  the  stay- 
lath  as  a  scaffold  under  any  circumstances,  and  it  not  appearing  certain 
that  a  different  result  would  follow  from  a  trial  in  which  the  defense 
would  rely  on  the  proposition  that  the  injury  to  the  plaintiff  was  the 
result  of  accident,  the  motion  for  a  new  trial  is  denied. 


SUPREME  COURT  OF  CALIFORNIA. 
Jokes  v.  Snow  et  al. 

Department  Two,   Filed  January  19,  I884. 

Evidence  of  Payment  of  a  Promissobt  Note  in  a  Manner  Agreed  upon  by  the 
maker  and  payee  at  the  time  of  the  execution  thereof,  is  admissible  in  an  action  thereon 
by  a  transferee,  under  a  plea  of  payment.  Such  agreement  as  to  the  manner  of  payment 
is  not  void  for  want  of  consideration. 

Where  the  Record  Shows  that  the  Lower  Court  Excluded  Evidence  Which 
SHOULD  have  been  ADMITTED,  an  appellate  court  will  not  presume  that  it  was  consid- 
ered by  such  court  in  arriving  at  its  decision. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendants 
a  new  trial.     The  opinion  states  the  facts. 

Van  Ness,  Gardiner,  and  Stephenson,  for  the  appellant. 

Bohert  W.  Scott,  for  the  respondents. 

Thornton,  J.  This  action  was  brought  by  the  assignee  of  the  payee  on 
a  promissory  note  dated  January  20, 1880,  for  one  thousand  and  seventy- 
eight  dollars  and  twenty  cents^  payable  one  day  after  date,  without 
grace,  with  interest  at  Uie  rate  of  one  and  one  quarter  per  cent,  per 
month  until  paid.  The  defendants,  who  are  the  makers  of  the  note, 
pleaded  payment  in  full  before  its  assignment,  which  assignment  was 
made  after  its  maturity.  Judgment  was  rendered  for  plaintiff  for  five 
hundred  and  seventy  dollars  and  fifty  cents,  and  costs,  whereupon  de- 
fendants moved  for  a  new  trial,  which  was  denied.  Defendants  there- 
upon appealed  from  the  order  denying  their  motion  and  from  the  judg- 
ment. 

A  bill  of  exceptions  found  in  the  record  shows  that  the  plaintiff  made 
out  a  prima  fade  case,  whereupon  the  defendants,  to  establish  their  plea 
No.  6— 3 
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of  payment,  offered  in  evidence  the  deposition  of  defendant  H.  W.  Snow, 
regularly  taken,  to  wbicb  plaintiff's  counsel  objected,  on  tbe  ground  tbat 
it  was  irrelevant  and  immaterial,  and  on  tbe  furtber  ground  tbat  tbe 
answers  were  evasive.  Tbe  court  admitted  tbe  deposition  in  evidence, 
witb  tbe  exception  of  wbat  follows  bere : 

"  Question.  State  wbat  if  any  payments  you  made  upon  tbat  note; 
to  wbicb  witness  answered:  Wben  tbe  second  note  was  given  [meaning  the 
note  on  wbicb  this  action  was  brougbt],  it  was  agreed  between  Jones  and 
myself  tbat  I  sbould  pay  tbe  interest  and  such  principal  as  I  could,  by 
orders  on  me,  and  by  paying  tbe  premium  due  from  Jones  on  certain  in- 
surance policies.  Tbis  I  did  by  paying  orders  drawn  on  me  by  Jones, 
and  paying  premiums  upon  insurance  policies  held  by  Jones.  Tbe  total 
amouDt  of  payments  so  made  by  me  was  five  hundred  and  twenty-two 
dollars  and  forty-seven  cents." 

Tbis  ruling  is  assigned  for  error,  and  we  are  of  opinion  tbat  tbe  point 
is  well  taken.  We  can  not  see  by  what  canon  of  evidence  tbe  ruling 
could  be  sustained.  It  did  not  in  any  manner  vary  the  contract  as  em- 
bodied in  tbe  note.  Tbe  note,  in  all  its  terms,  was  admitted  by  it  as  ex- 
isting and  effectually  binding  tbe  makers.  It  was  not  offered  to  show 
tbat  tbe  payment  of  tbe  note  was  to  be  postponed  until  it  was  made  in 
tbe  way  stated  in  the  agi*eement. 

It  was  offered  in  connection  with  testimony  tending  to  show  actual 
payment  of  five  hundred  and  twenty-two  dollars  and  forty- seven  cents. 
The  agreement  was  made  witb  Jones,  tbe  payee,  and  was  substantially 
tbis:  tbat  payments  made  in  tbe  mode  designated  should  be  regarded  as 
payments  made  on  the  note,  as  long  as  the  note  remained  unpaid  and 
under  the  control  of  Jones,  the  payee,  and  assignor  of  the  plaintiff. 
Without  such  agreement,  the  sums  making  up  tbe  five  hundred  and 
twenty-two  dollars  and  forty-seven  cents,  when  disbursed  even  at  the 
request  of  Jones,  tbe  payee,  only  created  the  relation  of  debtor  and 
creditor,  and  did  not  constitute,  as  between  tbe  payee  and  defendants, 
payments  on  the  note.  In  an  action  brought  against  defendants  by  the 
X)aye6,  they  might  have  been  set  up  as  a  counter-claim;  and  if  they 
might  have  been  set  up  in  the  same  manner  against  the  plaintiff,  they 
were  not  so  pleaded.  But  they  were  admissible  in  evidence  under  the 
defense  of  payment,  and  ruling  them  out  was  error. 

But  it  is  urged  that  as  there  was  no  proof  that  they  were  made  before 
assignment  to  the  plaintiff,  there  sbould  be  no  reversal.  We  can  not  con- 
cur in  this  view.  The  very  ground  on  which  they  could  be  sustained  as 
payments,  viz.,  tbe  agreement,  was  put  out  of  the  case  by  the  ruling  of 
the  court  below,  and  proving  that  they  were  made  at  any  time  would 
not  have  sustained  tbe  plea  of  payment,  for  the  reasons  above  given. 

It  is  further  urged  that  tbe  agreement  was  void  by  reason  of  want  of 
consideration.  This  we  do  not  admit,  for  there  was  promise  for  promise; 
but  conceding  that  the  agreement  was,  in  its  inception,  without  consider- 
ation, Jones  had  the  benefit  of  it  wben  tbe  money  was  paid  by  Snow, 
and  ought  not  now  to  be  heard  to  say  tbat  there  was  no  consideration. 
If  A.  proposes  to  B.  that  if  he  will  render  a  certain  service  for  him  in  a 
given  period  be  will  pay  him  a  sum  of  money,  and  B.  makes  no  promise 
to  render  it,  yet  if  he  does  render  the  service  within  tbe  period,  we  do 
not  think  that  A.'s  plea  of  nudum  pactum  would  or  sbould  receive  much 
consideration  in  a  court  of  law. 

A  still  further  contention  is  put  forth  why  there  should  be  no  reversaL 
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It  is  said  that  the  court  allowed  payments  amounting  to  nine  hundred 
and  thirty  dollars;  and  as  every  intendment  must  be  made  to  sustain 
the  rulings  of  the  court  a  qua,  therefore  it  must  be  presumed  in  this 
court  that  the  five  hundred  and  twenty-two  dollars  and  forty-seven  cents 
were  included  in  the  sum  allowed.  But  we  are  powerless  to  persume 
anything  which  would  contradict  the  record.  And  as  the  record  shows 
that  these  payments  were  excluded  from  its  consideration  hj  the  court, 
we  could  hardly  be  justified  in  presuming  that  they  cut  any  figure  in  the 
conclusions  reached  by  it.  We  should  go  far  astray,  to  hold  that  the 
trial  court,  in  making  up  its  judgment,  considered  evidence  which  it 
excluded. 

It  follows  from  the  above,  that  the  judgment  and  order  must  be 
reversed  and  the  cause  remanded  for  a  new  trial,  and  it  is  so  ordered. 

Mtbick  and  Shabpstein,  JJ.,  concurred.  ^ 


Estate  of  Curtis. 

Department  One,    FUed  Jantutry  19, 1884^ 

An  Appeal  will  be  Dismissed  where  No  T&anscsipt  is  Filed  in  accordance  with 
the  rales  and  practice  of  the  supreme  court. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  superior  court 
for  Yolo  county.    The  opinion  states  the  facts. 

Freeman  A  Bates,  for  the  appellant. 

Charles  F,  Hanlon,  for  the  respondents. 

The  CouBT.  No  transcript  on  appeal  having  been  filed  in  this  cause 
according  to  the  rules  and  practice  of  the  court,  the  motion  made  by  re- 
spondents G-.  L.  Curtis  and  W.  G.  Curtis,  to  dismiss  the  appeal  from 
the  judgment  is  sustained;  and  as  to  them,  the  appeal  from  the  judgment 
is  dismissed. 


Habbis  v.  Cabeaoa. 

Department  One,    Hied  January  19, 1884* 

Notice  op  Motion  fob  a  New  Taial  in  an  Action  Tbied  by  a  <ItEnsBBE,  and 
subeequent  proceedings  instituted  thereon,  are  ineffectual  for  any  purpose  if  made  before 
the  date  of  filing  the  decision  and  judgment  of  the  referee. 

Appeal  from  an  order  of  the  superior  court  for  Santa  Barbara  county, 
granting  the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Metcalfdh  Metcalf,  for  the  appellant. 

R,  B,  Canfield,  for  the  respondent. 

McKee,  J.  The  appeal  in  this  case  is  from  an  order  granting  a  new 
'  trial.  The  motion  for  a  new  trial  was  heard  and  determined  upon  an 
authenticated  statement  of  the  case.  At  the  hearing  appellant's  attorney 
objected  to  the  motion,  and  moved  to  dismiss  it,  upon  the  ground  that 
no  notice  of  it  had  been  given  according  to  law.  The  objection  was 
overruled. 

It  appears  that  the  case  arose  out  of  an  action  for  the  dissolution  of  a 
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partnership  and  a  settlement  of  the  partnership  affairs.  Bj  an  order  of 
the  court  the  case  "was  sent  to  a  referee  to  take  the  testimony  and  an 
account,  and  report  the  same  with  his  decision  and  judgment  to  the 
court.  On  January  9,  1882,  the  referee,  after  having  taken  the  testi- 
mony and  stated  an  account,  which  showed  a  balance  due  to  the  plaintiff, 
prepared  his  finding  of  facts  and  conclusions  of  law  and  a  judgment 
thereon,  which  he  presented  with  his  report  to  the  clerk  of  the  court,  to 
be  filed  under  the  provisions  of  section  644,  code  of  civil  procedure.  But 
the  attorney  for  the  defendant  appeared  and  objected  to  the  filing  of  the 
same,  and  at  the  same  time  applied  to  the  court  for  time  to  prepare  and 
serve  objections  to  the  decision  and  judgment.  The  court  granted  him 
until  January  23,  1882,  to  prepare  and  file  such  objections,  and  ordered 
the  clerk  to  retain  the  custody  of  the  report,  decision,  and  judgment,  and 
not  to  file  the  same  until  the* further  order  of  the  court.  Eight  months 
thereafter,  namely,  on  September  8, 1882,  the  court  ordered  that  the 
report,  decision,  and  judgment  of  the  referee  be  filed,  and  the  same  were 
indorsed  by  the  clerk  and  filed  on  that  day.  After  filing,  no  notice  of 
inteution  to  mpve  for  a  new  trial  was  served  or  filed;  but  nearly  seven 
mouths  before  the  filing,  namely,  on  February  13,  1882,  the  defendant 
served  and  filed  such  a  notice,  and  preceded  it  by  service  of  a  document 
styled  "  Statement  of  evidence  introduced  and  proceedings  had  before 
the  referee  herein,  with  exceptions  taken  on  the  trial  before  him,  pro* 
posed  by  defendant  to  be  made  part  of  the  report  of  the  referee  herein- 
after to  be  filed." 

And  on  the  twenty-third  day  of  February,  1882,  the  attorneys  of  the 
jDarties  stipulated  in  writing  to  the  effect  that  the  statement,  with  excep- 
tions taken  on  the  trial  before  the  referee,  and  served  February  8, 1882, 
stand  also  as  a  proposed  statement  on  motion  for  a  new  trial,  and  that 
the  motion  shall  be  heard  April  25th,  unless  defendant's  attorney  shall 
be  absent  on  that  day  from  the  county  of  Santa  Barbara;  the  plaintiff's 
ottorney  ''reserving  the  right  to  make  any  legal  objection  and  exception 
to  the  proposed  statement."  On  March  13th  an  extension  of  time  for 
thirty  days  from  that  date  was  obtained  for  presentation  of  the  statement 
for  settlement.  In  fact,  however,  the  statement  was  not  presented  until 
May  1, 1882;  and  on  that  day  the  attorney  for  the  plaintiff  objected  to 
the  settlement,  on  the  ground  that  the  statement  had  not  been  presented 
in  time.  It  was  settled,  however,  over  his  objections,  and  as  settled  and 
engrossed  it  was  ordered  to  be  filed,  and  was  filed  on  September  8, 1882, 
"with  the  decision  and  judgment  reported  by  the  referee. 

On  that  day  the  case  was  considered  as  tried  to  a  legal  intent:  Hastings 
V.  Hastings,  31  Cal.  95;  the  decision  and  judgment  were  then  rendered, 
and  for  the  first  time  had  a  legal  existence  upon  which  the  right  to 
move  for  a  new  trial  could  be  put  in  motion.  But  the  attempt  to  exercise 
the  right  before  the  decision  was  ineffectual  for  any  pupose,  and  the 
proceedings  under  it  were  wholly  insufficient  as  a  basis  for  the  motion. 
In  Mahoney  v.  Caperton,  15  Id.  314,  it  was  so  held  of  a  notice  of  in« 
tention  given  one  day  before  the  rendition  of  the  judgment.  And  in 
Flateau  v.  Lubeck,  24  Id.  364,  it  was  held  that  a  stipulated  statement 
could  not  be  made  the  foundation  of  a  motion  for  new  trial  where  no 
notice  of  intention  to  move  had  been  served  and  filed.  So  in  Bear  Biver 
and  A.  W.  &  M.  Co.  v.  Boles,  Id.  654,  it  is  said:  "  Where  no  notice  of 
intention  to  move  for  a  new  trial  is  given  or  waived,  the  making  and 
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filing  of  a  statement  does  not  give  the  court  jurisdiction  over  thcBubject- 
matter  of  a  new  trial,  and  an  order  granting  a  new  trial  will  be  reversed." 
To  the  same  effect  will  be  found  Ellsbassar  v.  Hunter,  26  Id.  279,  and 
Calderwood  v.  Brooks,  28  Id.  162. 
Order  reversed. 

McKursTBY  and  Boss,  JJ.^  concurring.    We  <soncur  in  the  judgment. 


Appeloabth  v.  AsBon. 

Department  One,    Filed  January  19y  188J^ 

The  Protest  of  a  Notary  Public  is  Only  Prima  Facie  Evidence  of  the  facts  recited 
therein,  and  evidence  is  admissible  to  overcome  and  contradict  the  same. 

A  Holder  of  a  Note  is  not  Excused  from  Presenting  It  for  Payment,  so  as  to 
charge  the  indorsers,  by  the  fact  that  tile  maker  of  the  note,  before  its  maturity,  notified 
the  president  of  the  bank  in  which  it  was  left  for  coUection  that  he  wonld  not  be  able  to 
pay  it  at  maturity. 

Appeal  from  a  judgment  of  the  superior  court  for  Merced  county,  en- 
tered in  favor  of  the  defendants,  and  from  an  order  denying  the  plaintiff 
a  new  trial.    The  opinion  states  the  facts. 

E,  L  Jackson,  for  the  appellant. 

John  L.  Law,  for  the  respondents. 

McKee,  J.  The  question  in  this  case  involves  the  liability  of  the  in- 
dorsers of  a  promissory  note.  The  note  upon  which  the  question  arises 
was  made  in  Merced  county,  and  was  left  in  the  Merced  Bank  for  col- 
lection. The  president  of  the  bank  acted  as  a  notary  public.  As  notary 
be  protested  the  note,  at  its  maturity,  for  non-payment,  and  served  no- 
tice of  its  dishonor  by  mail  upon  each  of  the  indorsers.  In  his  protest 
he  certified  that  he  had  demanded  "  personally,  in  writing,  of  the  maker, 
payment  of  the  said  note,  which  was  refused.''  But  on  his  examination 
as  a  witness  he  testified  that  the  note  had  not  been  presented  at 
maturity  to  the  maker  for  payment,  nor  had  payment  thereof  been  de- 
manded. What  he  had  done  was  to  write  a  letter  to  the  maker  of  the 
note  on  the  night  of  the  fourteenth  of  August,  1879,  the  day  the  note 
became  due,  demanding  of  him  payment  of  the  same.  This  letter  he 
inclosed  in  an  envelope  addressed  to  John  Appelgarth,  Brooklyn,  Cal. 
(the  reputed  place  of  residence  of  the  maker),  and  mailed  it  that  night  to 
go  by  mail  the  next  day.  He  further  testified,  that  two  or  three  days 
before  the  maturity  of  the  note  the  maker  of  it  came  to  him  as  president 
of  the  bank  and  told  him  he  would  not  be  able  to  take  the  note  up  at 
maturity.  The  court  found  that  the  note  had  not  been  presented  at  its 
maturity  to  the  maker  for  payment,  and  payment  thereof  had  not  been 
demanded,  and  that  the  indorsers  were  not  liable. 

Two  objections  are  made  to  the  judgment:  1.  That  it  was  error  for  the 
court  to  let  the  notary  contradict  and  falsify  his  notarial  certificate;  2. 
That  the  findings  are  contrary  to  the  evidence,  because  the  evidence 
proved  that  presentment  had  been  excused. 

The  protest  of  the  notary  was  only  prima  facie  evidence  of  the  facts 
contained  in  it:  Pol.  C,  sec.  795;  and  the  admission  of  evidence  to  con- 
tradict and  overcome  its  recitals  was  not  erroneous:  C.  C.  P.,  sec.  1833. 

The  fact  that  the  maker  of  the  note  before  its  maturity  notified  the 
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president  of  the  bank  in  wbicfa  it  was  left  for  collection  tbat  he  would 
not  be  able  to  pay  it  at  maturity,  did  not  excuse  the  holder  from  present- 
ing it  for  payment  in  order  to  charge  the  indorsers. 

Non-presentation  under  the  circumstances  was  excused  as  to  the  maker 
himself;  and  he  was  not  entitled  to  notice  of  the  dishonor  of  the  not«: 
O.  C,  sec.  3156.  But  no  arraugement  between  the  maker  and  the 
holder  could  change  the  contract  of  the  indorsers  so  as  to  affect  their 
rights  or  liabilities,  or  to  excuse  performance  of  the  conditions  of  the 
law  of  their  contract,  unless  they  were  parties  toit,  or  on  beiug  informed 
of  it  consented  to  it:  Story  on  Prom.  Notes,  291.  The  question  raised 
has  been  settled  by  the  supreme  court  of  Massachusetts  in  Lee  Bank  ▼. 
Spencer,  6  Met.  309.  That  was  a  suit  against  indorsers  of  a  promissory 
note  made  payable  at  the  bank.  It  was  not  presented  to  the  bank  for 
payment  at  maturity,  because  the  promisor  had  formally  called  on  the 
holders  and  informed  them  that  it  would  be  useless  to  present  the  note 
at  the  bank,  as  he  could  not  pay  it.  But,  said  Shaw,  C.  J.,  "however 
this  might  affect  the  rights  of  the  promisor,  we  think  it  did  not  alter  the 
conditional  obligation  of  the  indorsers  and  make  them  responsible  with- 
out any  presentment  whatever."  So  in  Pierce  v.  Whitney,  29  Me.  888, 
it  was  held  that  the  fact  that  the  maker  of  a  note  had  addressed  a  letter 
to  the  holder,  informing  him  that  he  would  not  be  able  to  pay  it  at  ma* 
turity,  and  requesting  an  extension,  would  be  no  excuse  for  non-presen- 
tation of  the  note  at  its  maturity  to  the  maker. 

There  is  no  error  in  the  record. 

Judgment  and  order  affirmed. 

Boss  and  McKinstby,  JJ.,  concurred. 


Calxforkia  Southebn  B.  B.  Co.  v,  Colton  Laitd  Aim  Water  Co. 

Department  One,    Filed  January  19,  I884, 

The  Cobtplaint  in  an  Action  against  a  Corporation  for  the  Condemnation  op  a 
Strip  of  Land  for  the  rislit  of  way  for  a  railroad  sufiicicntly  complies  with  the  require- 
ments of  the  code  of  civiiprocedure,  section  1244,  subdivision  2,  wnen  it  states  the  name 
of  the  defendant,  and  shows  that  it  M'as  the  known  owner  and  claimant  of  the  land  sought  to 
be  condemned. 

The  Compensation  to  Which  the  Owner  op  Land  is  Entitled,  in  a  proceeding  to 
condemn  the  same  for  the  use  of  a  niilroad,  is  the  market  value  of  such  land  at  tlie  time 
of  making  the  assessment,  and  not  such  valae  at  the  time  of  issuing  the  summons. 

Appeal  from  a  judgment  of  tbe  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the*  plain  tiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

Gibson  db  Belhune,  for  the  appellant. 

Waters  db  Cooper ^  for  tbe  respondent. 

McEee,  J.  It  is  contended  that  the  court  below  erred:  1.  In  over- 
ruling the  demurrer  to  tbe  complaint  in  tbe  proceeding;  and,  2.  In  ex- 
cluding evidence,  offered  by  the  defendant,  to  prove  the  yaJue  of  the 
land  in  controversy  at  tbe  time  of  tbe  trial. 

Tbe  object  of  tbe  proceeding  was  condemnation  of  a  strip  of  land  for 
the  right  of  way  for  a  railroad.  By  a  general  demurrer  tbe  defendant 
objected  tbat  tbe  complaint  did  not  contain  facts  sufficient  to  entitle  the 
plaintiff  to  exercise  the  right  of  eminent  domain,  because,  as  was  urged 
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on  the  argument,  it  did  not  contain  "  the  names  of  all  owners  and  claim- 
ants of  the  property,  if  known,  or  a  statement  that  they  were  unknown," 
as  required  by  subdivision  2,  section  1244,  code  of  civil  procedure. 

But  the  complaint  contains  the  name  of  the  defendant,  as  a  corpora- 
tion duly  organized  and  acting  under  the  laws  of  the  state  of  California, 
and  the  following  allegations : 

f '  That  plaintiff  is  constructing  a  railroad  from  the  said  National  City 
northward  to  a  connection  with  the  railroad  of  the  Atlantic  and  Pacific 
Bailroad  Company,  at  or  near  the  thirty-fifth  parallel  of  north  latitude, 
in  the  state  of  California;  that  in  the  construction,  maintenance,  and 
operation  of  its  railroad  the  plaintiff  needs,  and  by  this  action  seeks  to  ac- 
quire, a  right  of  way  one  hundred  feet  in  width  through  the  lands  of  the 
defendants.  Said  right  of  way  being  more  particularly  described  as  fol- 
lows: Being  a  strip  of  land  one  hundred  feet  in  width,  located  and  in- 
cluded between  lines  on  each  side  of,  parallel  to,  and  fifty  feet  distant 
from  the  center  line- of  location  of  plaintiff's  railroad,  as  the  same  is  lo- 
cated through  the  lands  of  the  defendants,  said  center  line  being  located 
as  follows,"  etc. 

These  averments  sufficiently  show  that  the  defendant  was  properly 
named,  and  that  it  was  the  known  owner  and  claimant  of  the  land  which 
plaintiff  sought  to  condemn  for  the  right  of  way  in  the  construction  of 
its  road.     There  was,  therefore,  no  error  in  overruling  the  demurrer. 

Under  section  1248,  code  of  civil  procedure,  testimony  was  taken  in 
the  proceeding  on  June  23,  1883 — more  than  five  months  after  the  date 
of  the  summons  issued  in  the  proceeding. 

At  the  taking  of  testimony  the  defendant  offered  to  prove,  by  witnesses 
then  present,  the  value  of  the  land  proposed  to  be  condemned  at  that 
time.  To  this  ofier  plaintiff's  counsel  objected,  on  the  ground  that  the 
date  of  the  summons  was  the  date  at  whicn  the  value  must  be  estimated. 
The  court  sustained  the  objection;  and,  on  submitting  the  case  to  the 
jury,  at  plaintiff's  request  instructed  the  jury  as  follows: 

"  The  jury  are  instructed  that  the  actual  market  value  of  the  property 
Bought  to  be  condemned  on  the  day  of  issuing  the  summons  [which  in 
this  case  was  the  fourth  day  of  January,  1883]  is  the  amount  of  compen- 
sation to  be  assessed  for  the  property  to  be  taken,  irrespective  of  pro- 
spective or  speculative  value." 

The  rulings  of  the  court  were  doubtless  based  upon  section  1249,  code 
of  civil  procedure.  That  section  declares,  that  **  for  the  purpose  of 
assessing  compensation  and  damages,  the  right  thereto  shall  be  deemed 
to  have  accrued  at  the  date  of  the  summons;  and  its  actual  value,  at 
that  date,  shall  be  the  measure  of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damages  to  property  not  actually  taken 
but  injuriously  affected,"  etc.  But  by  the  constitution  of  1879,  it  is 
provided,  that  "private  property  shall  not  be  taken  *  *  *  for 
public  use  without  just  compensation  having  been  first  made  to  or  paid 
into  court  for  the  owner;  and  no  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation,  other  than  municipal,  until  full  compensa- 
tion be  first  made  in  money,  or  ascertained  and  paid  into  court  for  the 
owner:  Constitution,  art.  1,  sec.  14. 

Ascertainment^  of  compensation  for  land  proposed  to  be  taken  for 
public  use,  or  "appropriated  for  a  right  of  way,"  is  therefore  the  con- 
stitutional rale.  The  assessment  of  such  compensation  is  concomitant 
with  the  right  to  take,  and  payment  of  the  sum  assessed  with  the 
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actual  takings  or  appropriation.  Upon  assessment  being  made  according* 
to  law,  the  right  to  take  may  be  exercised.  Then  the  obligation  to  pay 
arises  and  must  be  performed  within  thirty  days  after  the  date  of  the 
assessment,  else  the  proceeding  is  annullable:  C.  G.  P.,  sec.  1252;  and 
upon  payment  the  property  of  the  owner  passes  to  the  public  use. 

One  of  the  principal  objects  of  condemnatory  proceedings  is  the  ascer- 
tainment and  assessment  of  such  compensation;  and  the  chief  element 
in  the  compensation  is  the  value  of  the  land  required  by  the  public  neces-^ 
sity.  Upon  proof  of  that  necessity,  the  value,  according  to  the  consti- 
tutional requirement,  must  be  ascertained  at  the  time  of  making  the 
assessment,  for  up  to  the  moment  of  making  the  assessment  the  land  or 
its  equivalent  value  belongs  to  the  owner;  and  it  is  not  subject  to  be 
taken  for  public  use  until  the  compensation  has  been  first  made;  the 
owner  is,  therefore,  entitled  to  receive  its  market  value  at  that  time. 

**  The  fact  to  be  ascertained,"  said  the  late  supreme  court,  in  S.  &  G. 
B.  B.  Go.  V.  Galgiani,  49  Gal.  139,  '*  is  the  value  of  the  land  at  the  lime  of 
the  taking,*'  And  Mr.  Justice  Sanderson  says,  in  Fox  v.  W.  P.  B.  B.  Go., 
81  Id.  556,  it  can  not  be  said,  in  any  legal  sense,  that  the  land  has  been 
taken  until  the  act  has  transpired  which  divests  the  title  or  subjects  the 
land  to  the  servitude.  So  long  as  the  title  remains  in  the  individual,  or 
the  land  remains  unchanged  by  the  servitude,  there  can  have  been  no 
taking.  ''It  is  a  mistake  to  suppose,"  says  Mr.  Justice  Baldwin,  in 
Bensley  v.  Mountain  Lake  Water  Go.,  13  Id.  317,  "  that  any  title  comes 
from  mere  appropriation  of  another's  property,  or  from  the  taking  of  the 
legal  proceeding  to  condemn  it.  The  constitution  is  express.  Private 
property  shall  not  be  taken  for  public  use  without  compensation.  The 
compensation  precedes  the  title.  The  compensation  must  be  adequate. 
But  adequate  when?  Of  course  when  the  property  is  so  taken.  See 
also  S.  F.  &  S.  J.  B.  B.  Go.  v.  Mahoney,  29  Id.  112,  and  0.  P.  B.  B.  Go, 
V.  Pearson,  No.  2654,  not  reported. 

The  court  below  erred  in  excluding  the  evidence  as  to  the  value  of  the 
land  at  the  time  of  the  trial. 

Judgment  and  order  reversed  and  cause  remanded  for  further  pro* 
ceedings. 

McEiNSTBY  and  Boss,  JJ.,  concurred. 


Bailet  v.  Sloan. 

DepaHment  One.    Filed  January  19, 1884, 

A  Uependaih'  has  a  Statutoky  Right  to  have  the  Place  of  Trial  Changed 
to  the  county  of  his  residence,  where  the  county  designated  in  the  complaint  is  not  the 
proper  county  for  the  trial  of  the  action. 

Appeal  from  an  order  of  the  superior  court  for  Kern  county,  refusing 
to  grant  a  change  of  venue.     The  opinion  states  the  facts. 

Robert  Harrison^  for  the  appellant. 

«7.  W,  Freeman,  for  the  respondent. 

McKee,  J.  In  the  superior  court  of  Eern  county  the  plaintifi  com- 
menced an  action  to  recover  judgment  upon  three  promissory  uotes  made 
and  delivered  to  him  in  that  county  by  the  defendant  in  the  action. 

After  service  of  summons,  the  defendant  moved  for  a  change  of  the 
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place  of  trial  of  the  action,  on  the  ground  that  be  was,  at  and  before  the 
commencement  of  the  action,  a  resident  of  the  city  and  county  of  San 
Francisco.  The  motion  was  based  upon  affidavits  which  established  tbe 
fact  of  defendant's  residence  in  the  city  and  county  of  San  Francisco. 
The  fact  was  not  controverted  by  the  counter  affidavits  filed  by  the 
plaintiff,  nor  was  any  counter  motion  made  by  him  to  retain  the  cause 
in  Kern  county  on  the  ground  of  convenience  of  witnesses;  but  the  court 
denied  the  motion. 

As  the  county  designated  in  the  complaint  was  not  the  proper  county 
for  the  trial  of  the  action,  the  defendant  had  a  statutory  right  to  have  tho 
place  of  trial  changed  to  the  county  of  his  residence.  The  order  of  the 
court  denying  the  right  was  therefore  erroneous:    C.  G.  P.,  sees.  395, 397. 

Order  reversed  and  cause  remanded. 

McEiNSTBY  and  Boss,  JJ.,  concurred. 


People's  Drron  Co.  v.  Kino's  Biveb  and  Fresno  Canai*  Co. 

Department  One,    FUed  Jcmuary  19,  1884' 

Ak  AcnoN  FOK  THE  DivERaioN  ov  Water  from  the  Plaintiff's  Bitch  maisf  be 
brought  in  either  of  the  counties  in  which  sach  ditch  is  situated,  although  the  de^nd- 
ant's  place  of  business  is  in  the  other  county,  where  the  act  complained  of  is  committed. 

Appeal  from  an  order  of  the  superior  court  for  Tulare  county,  denying 
the  defendant's  motion  for  a  change  of  venue.  This  action  was  brought' 
for  the  diversion  of  water  from  the  plaintiff's  ditch,  situated  partly  in 
Tulare  and  partly  in  Fresno  county.  The  defendant's  place  of  business 
was  in  Fresno  county,  where  the  acts  complained  of  were  committed. 

H,  8,  Dixon,  for  the  appellant. 

Brown  db  Daggett  and  Jacobe,  for  the  respondent. 

The  CoTTBT.  This  case  is  analogous  to  the  case  of  The  Lower  King's 
River  Water  Ditch  Co.  v.  The  King's  River  and  Fresno  Canal  Co.,  60 
Cal.  408;  and  upon  the  authority  of  that  case  the  order  appealed  from 
is  affirmed. 


Hynes  v.  Nelson. 

Department  One,    Filed  January  19,  1884* 

As  Order  of  a  Trial  Court  Sktttng  Asidb  a  Verdict  ts  Reviewable  upon  a 
statement  on  appeal,  in  the  same  manner  as  an  order  made  on  motion  for  a  new  trial. 
Such  order  is  within  the  legal  discretion  of  the  court  mtdung  it,  and  an  appellate  court 
will  not  interfere  with  it,  unless  the  circumstances  of  the  case  and  tho  principles  of  law 
applicable  to  them  show  an  abuse  of  discretion. 

Question  as  to  the  Want  of  I^obable  Cause,  in  an  Action  for  Malicious  Pros- 
XCimoN,  is  a  mixed  question  of  law  and  fact:  of  fact  for  the  jury,  if  there  is  a  conflict  of 
evidence,  under  proper  instructions  by  the  court;  and  of  law  for  the  court,  if  the  under- 
lying facts  are  admitted  or  uncontroverted. 

Probable  Cause  for  an  Arrest  Exists  where  the  Defendant  Believed  thb 
Facts  Charged  against  the  Plaintiff,  and,  acting  upon  such  belief,  consulted  his 
counsel  and  was  advised  by  bim  that  such  facts  constituted  a  crime,  and  that  he  might 
and  ought  to  have  the  plaintiff  arrested. 

Appeal  from  an  order  of  the  superior  court  for  Alameda  county,  setting 
aside  a  verdict  against  the  defendant.    The  opinion  states  the  facts. 
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Castello,  Allen  d;  Levm^  for  the  appellant. 
Vrooman  &  Davis^  for  the  respondent. 

MoKeb,  J.  The  case  in  hand  arises  out  of  an  action  for  malicious 
prosecution.  There  was  a  verdict  for  the  plaintiff  for  five  thousand  dol- 
lars damages,  which  the  court,  of  its  own  motion,  set  aside  under  section 
622,  code  of  civil  procedure.  By  the  provisions  of  that  section  a  court 
is  authorized,  of  its  own  motion,  to  set  aside  a  verdict,  "when  there 
has  been  such  a  plain  disregard  by  the  jury  of  the  instructions  of  the 
court,  or  the  evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  the^nstructions,  or  under  the 
influence  of  passion  or  prejudice."  The  ord^made  in  the  exercise  of 
that  power  is  reviewable,  upon  a  statement  on  appeal,  in  the  same  man- 
ner as  an  order  made  on  motion  for  a  new  trial.  An  order  exmero  rru^u, 
vacating  a  verdict,  is  therefore  the  equivalent  of  an  order  granting  a 
new  trial;  and  as  either  is  a  matter  within  the  legal  discretion  of  the 
court  that  makes  the  order,  this  court  will  not  interfere  with  it,  unless 
the  circumstances  of  the  case  and  the  principle  of  law  applicable  to 
tbem  show  that  there  has  been  an  abuse  of  discretion. 

It  appears  by  the  order  entered  that  the  verdict  was  set  aside  because 
it  *'  was  not  supported  by  the  evidence  given  on  the  trial,"  and  because 
it  "  was  contraiy  to  the  instructions  of  the  court  given  to  the  jury." 
Either  of  these  was  good  ground  for  setting  the  verdict  aside,  and  the 
presumption  is  in  favor  of  the  ruling  of  the  court. 

The  controlling  questions  in  the  case  were  the  existence  of  malice  in 
the  prosecutor,  and  want  of  probable  cause  for  the  prosecution  com- 
plained of.  It  was  necessary  for  the  plaintiff  to  prove  each  of  these 
things  in  order  to  recover.  But  the  primary  question  was,  whether  the 
prosecution  was  with  or  without  probable  cause:  Grant  v.  Moore,  29 
Cal.  644.  That  was  a  mixed  question  of  law  and  fact:  of  fact  for  the 
jury,  if  there  was  a  conflict  of  evidence,  under  proper  instructions  by 
the  court;  and  of  law  for  the  court,  if  the  underlying  facts  were  admitted 
or  uncontro verted:  Potter  v.  Seal,  8  Id.  217;  Harkrader  v.  Moore,  44 
Id.  144;  Anderson  v.  Coleman,  63  Id.  183. 

To  prove  a  want  of  probable  cause,  it  appears  by  the  statement  on 
appeal  the  plaintiff  gave  proof  of  the  circumstances  of  the  prosecution, 
of  her  arrest  and  imprisonment  under  it  for  Ave  days,  and  of  the  dis- 
missal of  the  charge  against  her  on  motion  of  the  district  attorney;  and  in 
giving  testimony  in  her  own  behalf,  she  stated,  ''There  was  no  founda- 
tion in  fact  for  the  charge  made  against  me." 

To  rebut  that  evidence,  the  defendant  called  a  witness  who  gave  testi- 
mony tending  to  prove  the  truth  of  the  charge,  and  that  she  had  given 
to  defendant  information  of  all  the  facts  within  her  knowledge  as  to  the 
truth  of  it.  Her  statements  the  defendant  testified  he  believed,  and 
that  believing  them,  he  fully  and  fairly  laid  them,  "just  as  the  witness 
told  him,"  before  his  own  counsel  and  the  district  attorney  of  the  county, 
and  that,  acting  under  the  advice  of  his  counsel,  he  had  the  plaintiff 
arrested  for  the  offense  complained  of,  and  appeared  in  court  to  testify 
against  her;  but  the  district  attorney  dismissed  the  case,  without  his 
procurement  or  consent,  and  without  the  examination  of  any  witnesses. 

This  testimony  of  the  defendant  appears  to  have  been  uncontroverted, 
and  «with  reference  to  it  the  court  instructed  the  jury  that  if  the  defend- 
ant, from  the  information  given  to  him,  believed  that  the  plaintiff  was 
.threatening,  or  about  to  commit  a  crime  against  him,  "  and  acting  upon 


Sup.  Ct.  CaJJ  HuERSTAL  V.  MunL  473 

that  belief  consulted  bis  couusel,  and  bis  counsel  advised  bim  tbat  it  was 
a  crime  and  tbat  be  migbt  and  ougbfc  to  bave  ber  arrested,  and  if  acting 
on  tbat  advice,  and  upon  bis  belief  that  she  was  the  person,  be  caused 
this  warrant  to  be  issued  and  this  arrest  to  be  made,  then  if  you  iind 
these  facts  to  be  true,  that  would  in  law  constitute  probable  cause." 

Tbat  was  the  law  of  the  question:  Harkrader  t.  Moore,  supra;  Ander- 
son T.  Coleman,  supra  ;  and  the  jurors  were  bound  to  take  it  as  the  law 
from  the  court  and  apply  it  to  the  facts  in  the  case.  If  the  defendant 
bad  probable  cause,  the  plaintiff  was  not  entitled  to  recover;  and  as  the 
verdict  appeared  to  the  court  contrary  to  its  instruction,  we  are  not  pre- 
pared to  say  there  was  error  or  abuse  of  discretion  in  setting  it  aside  ex 
mero  motu.    It  is  the  duty  of  a  court  to  set  aside  a  perverse  verdict. 

Order  affirmed. 

McEiNSTBT  and  Boss,  JJ.,  poncurring.    We  concur  in  the  judgment. 


HuEBSTAL  V.  Mum. 

Depcartment  One,    Filed  January  19, 1884* 

Wife  of  a  Defendant  in  an  Action  of  Ejectment,  against  Whom  a  Judgment  is 
Kendeked,  who  was  in  possession  of  the  premises  at  the  commencement  of  the  action,  in 
the  absence  of  proof  of  a  separate  property  in  her,  will  be  presumed  to  be  in  possession 
under  her  husband,  and  can  be  evicted  under  the  judgment  against  him. 

A  Mortgagee  of  Growing  Crops  Pendente  Lite  in  an  Action  of  Ejectment  is 
bound  by  the  judgment  against  the  morteaeor,  and  may  be  evicted  under  the  writ  issued 
on  such  judgment.  As  between  him  and  the  successful  plaintiff,  such  growing  crops  are 
part  of  the  realty,  and  pass  to  the  plaintiff,  and  conseauently  the  mortgagee  is  not 
entitled  to  a  restitution  of  the  premises  for  the  purpose  of  harvesting. such  crops. 

Appeal  from  an  order  of  the  superior  court  for  Contra  Costa  county. 
The  opinion  states  the  facts. 

A.  H.  Griffith,  for  the  appellants. 

C.  T,  Emmett,  for  the  respondent. 

McKee,  J.  This  is  an  appeal  from  an  order  subsequent  to  judgment. 
The  record  of  the  case  shows  that  Hugh  Muir  bad  been  dispossessed  of 
a  parcel  of  land  in  Contra  Costa  county,  .by  a  writ  of  restitution  issued 
upon  a  judgment  of  the  late  district  court  of  tbat  county,  rendered  in 
favor  of  L.  Uuenstal  against  the  said  Hugh  Muir  and  one  William  Hard- 
ing, for  recovery  of  possession  of  said  land  and  costs  of  suit.  Aiter 
Muir  bad  been  dispossessed  by  the  writ  be  re-entered  upon  the  land; 
and  in  proceedings  against  him  for  the  re-entry,  be  was  adjudged  guilty 
of  contempt  of  court,  and  punished,  and  an  alias  writ  of  restitution  was 
ordered  and  issued,  commanding  the  sheriff  to  put  the  plaintiff  in  the 
quiet  and  peaceful  possession  of  the  land.  The  sheriff  executed  the  writ 
by  again  dispossessing  Muir;  but  finding  Elizabeth  Muir  and  Peter 
Baker,  parties  not  named  in  the  writ,  in  possession — one  asserting  ad- 
Terse  r%ht  to  the  land,  and  the  other  the  crops,  partly  cut  and  in  part 
standing,  on  the  land — ^he  made  a  "  requisition "  upon  the  plaintiff  to 
apply  to  the  court  for  an  order  for  bis  protection  in  executing  the  writ 
against  those  persons.  And  upon  motion  of  the  plaintiff's  attorney, 
based  upon  an  afiSdavit  of  the  plaintiff,  the  court  ordered  said  Elizabeth 
Muir  and  Peter  Baker  to  show  cause  why  they  should  not  be  ejected 
from  said  premises,  and  why  the  plaintiff  should  not  be  put  in  possession 
of  the  crop.     Upon  their  answers  the  court  made  the  following  order: 
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''It  is  ordered  that  an  alias  writ  issue  upon  tlie  judgment  herein  to 
put  tbe  plaintiff  in  the  possession  of  the  land  in  said  judgment  described; 
that  the  said  sheriff  is  hereby  instructed  and  directed  under  the  same, 
to  remove  from  off  said  lands  the  said  Hugh  Muir  and  his  wife,  the  said 
Elizabeth  Mui|^  and  his  family,  and  give  the  plaintiff  the  full  possession 
of  said  lands,  and  every  part  {hereof  as  against  them  and  each  of  them; 
that  said  sheriff,  under  said  writ,  deliver  to  tbe  plaintiff  herein  the  crop 
of  hay  taken  under  the  said  first-mentioned  writ." 

Appellants  attack  the  order  as  erroneous,  on  two  grounds:  1.  Because 
it  was  made  in  a  proceeding  which  was  not  authorized  by  law;  2.  Be* 
cause  a  writ  of  restitution  can  not  be  euforced  against  persons  in  pos- 
session of  the  lands  who  are  not  named  in  the  writ  nor  were  parties  to 
the  judgment  upon  which  it  was  issued. 

It  is  true,  as  a  general  rule,  that  one  who  is  not  a  party  to  the  action, 
or  privy  to  the  defendant  therein,  can  not  be  dispossessed  of  land  by  a 
writ  issued  upon  a  judgment  for  recovery  of  possession.  In  Tevis  v. 
Ellis,  25  Cal.  515,  where  a  plaintiff  in  possession  of  land  applied  for  an 
injunction  to  restrain  a  sheriff  from  turuiug  him  out  of  possession  under 
a  writ  of  restitution  issued  upon  a  judgment  to  which  he  was  not  a  party 
or  privy,  the  supreme  court  denied  his  right  to  an  injunction,  upon  tbe 
grounds  that  he  had  no  relation  to  the  writ  of  restitution  nor  the  writ  to 
him;  ♦  *  ♦  and  "  if  the  sheriff  should  interfere  with  his  possession, 
the  writ  would  not  only  fail  as  a  justification,  but  would  be  pertinent  to 
convict  the  sheriff  of  an  act  of  official  oppression." 

When,  therefore,  a  sheriff  is  called  upon  to  execute  such  a  writ,  if  he 
finds  other  persons  in  possession  than  those  named  in  the  writ,  wbo 
claim  that  they  are  rightfully  in  possession,  not  in  privity  with  the  de- 
fendant, and  the  circumstances  are  such  that  a  reasonaMe  doubt  exists 
whether  tbe  sheriff  has  a  right  to  turn  them  out,  the  sheriff  may  refuse 
to  execute  the  writ  against  them:  Long  v.  Neville,  86  Cal.  455.  But 
tbe  court  from  which  the  writ  issued  may,  by  virtue  of  its  power  over 
its  process,  order  the  sheriff  to  execute  tbe  writ  against  such  persons. 
And  on  the  bearing  of  a  motion  upon  notice  to  them  ^for  such  an  order, 
tbe  court  will  act  upon  the  presumption  that  they  entered  into  possession 
under  tbe  defendant,  unless  they  overcome  the  presumption  by  reason- 
ably satisfactory  proof  by  affidavits  or  evidence  of  an  adverse  title  to  that 
of  tbe  plaintiff  in  tbe  judgment:  Leese  v.  Clarke,  29  Id.  664.  **  Prima 
facie,  all  wbo  come  into  possession  after  action  brought  must  go  out,  for 
tbe  presumption  is,  notbing  to  tbe  contrary  appearing,  that  tbey  came 
in  under  the  defendant;  but  this  prima  facie  case  is  rebutted  when  it 
appears  that  some  person  other  than  tbe  defendant  is  in  possession  under 
a  tUle  adverse  to  his;  for  the  right  to  tbe  possession  flowing  from  such  a 
title  has  not  been  determined  by  the  judgment:"  Long  v.  Neville,  Id. 
136. 

In  the  proceedings  under  review,  appellants  offered  no  testimony 
tending  to  show  an  adverse  title  to  the  land.  Baker  claimed  none,  and 
Elizabeth  Muir,  upon  her  answer  to  the  order  to  show  cause,  offered  no 
.evidence  of  an  adverse  title  in  herself.  By  her  answer  she  admitted  that 
she  was  tbe  wife  of  tbe  defendant  Hugh  Muir;  asserted  that  she  was  on 
tbe  premises  in  possession  of  tbe  same  at  the  commencement  of  the 
action,  to  which  she  was  not  made  a  party;  thaf  she  had  not  entered 
into  possession  under  her  husband  or  any  of  tbe  defendants  to  the  action; 
and  that  ''  she  was  at  tbe  time  of  tbe  execution  of  said  writ  by  the  sheriff, 
and  is  now,  in  possession  of  the  said  premises  in  her  own  right." 
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CSoncediog  ihat  that  was  a  sufficient  allegation  of  a  claim  of  title  to 
the  land,  it  was  not  proved  nor  attempted  to  be  proved.  The  mere 
assertion  of  such  a  claim  is  no  evidence  of  the  title,  if  any,  upon  which 
it  is  founded.  Being  in  possession  at  the  commencement  of  the  action 
as  the  wife  of  the  defendant,  the  presumption  is,  in  the  absence  of  proof 
of  a  separate  property  in  her,  that  she  was  in  possession  under  her  hus- 
band; and  being  in  under  him,  she  must  go  out  with  him.  The  plaint- 
iff can  not  enforce  his  judgment  otherwise  than  against  the  defendanl^ 
and  his  family  in  possession:  Valencia  v.  Couch,  32  Cal.  329;  Skinner  v. 
Beatty,  16  Id.  156;  Gray  v.  Nunan,  11  Pac.  C.  L.  J.  108;  Saunders  v. 
Webber,  39  Cal.  287.  ' 

In  his  answer.  Baker  averred  that  at  the  time  of  the  execution  of  the 
first  writ  he  was  on  the  land  harvesting  the  standing  crop  of  hay,  as 
mortgagee  of  the  defendant,  Hugh  Muir,  under  a  chattel  mortgage, 
which  had  been  executed  and  delivered  to  him  in  February,  1881,  and 
which  entitled  him  to  the  crop  as  personal  property.  The  crop  was 
partly  cut  and  partly  uncut,  and  while  in  the  act  of  harvesting,  tbe 
sheriff  executed  the  writ,  removed  him  from  possession,  and  placed  the 
plaintiff  in  possession  of  the  land  and  crop;  therefore  he  asked  restitu- 
tion of  the  premises  for  the  purpose  of  harvesting  the  crop. 

But. having  entered  as  mortgagee  of  tbe  defendant  pendente  lite,  Baker 
was  bound  by  the  judgment  and  removable  by  the  writ;  and  as  he  was  in 
fact  removed,  and  the  plaintiff  was  put  in  possession,  the  latter  was  law- 
fully in  possession,  not  only  of  the  land  described  in  the  writ,  but  of  all 
fixtures  and  improvements  attached  to  the  premises,  and  to  all  crops 
growing  or  standing  thereon.  For  some  purposes  growing  crops  are  re* 
yarded  as  personal  property,  but  as  between  the  successful  plaintiff  in 
an  action  of  ejectment  and  the  evicted  defendant,  they  are  part  of  tbe 
realty:  Adams  on  Eject.  347;  Brother  v.  Hnrdel,  10  Ired.  49;  King  v. 
Fowler,  14  Pick.  238;  Shode  v.  Swan,  1  A.  K.  Marsh.  366. 

How  much,  if  any  portion,  of  the  crop  had  been  made  chattel  by  a 
severance  from  the  soil  does  not  appear,  for  no  testimony  upon  the  sub- 
ject was  offered  or  given.  If  he  had  any  right  to  chattel  property  wrong- 
fully taken  or  detained  by  the  sheriff,  the  plaintiff,  or  his  agent,  he  had 
legal  remedies  of  which  he  could  have  availed  himself  to  recover  the  pos- 
session or  value  thereof;  but  he  had  no  legal  right  to  a  restitution  of  the 
premises  for  the  purpose  of  harvesting  the  crop. 

Order  affirmed. 

Boss  and  MoKinstby,  JJ.,  concurred. 


Patbigk  V,  Morse. 

J)epartment  One,    Filed  January  22, 1884> 

Whebs  thebb  is  Nothing  ik  the  Tbanscbipt  to  Show  that  Ant  Objection  was 
Madb  in  the  lower  court  to  the  hearing  of  a  motion  for  new  trial  on  the  ground  that  the 
motion  waa  made  too  late,  the  appellate  court  will  presume  that  the  time  was  extended 
by  consent  of  the  parties. 

Appeal  from  an  order  of  the  superior  court  for  Alameda  county,  grant- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts^ 

J,  B.  Hart,  for  the  appellant. 

Irvine  &  Le  Breton^  for  the  respondent. 
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The  CouBT.  This  is  an  appeal  bj  defendant  from  an  order  granting  a 
new  trial.  Judgment  was  ordered  in  favor  of  defendant  August  19, 1879. 
The  cause  was  tried  without  a  jury,  and  no  notice  of  the  decision  of  the 
court  was  given  to  the  plaintiff  prior  to  service  by  him  of  notice  of 
intention  to  move  for  a  new  trial,  on  the  seventh  day  of  November,  1879. 
August  29,  1879,  plaintiff  had,  however,  served  notice  of  a  motion  to 
vacate  and  set  aside  the  judgment,  and  the  point  made  by  appellant  is, 
that  the  plaintiff's  right  to  move  for  a  new  trial  expired  in  ten  days  after 
August  29,  1879,  when,  as  appears  by  the  record,  he  had  actual  knowl- 
edge of  the  decision  of  the  court  and  the  entry  of  judgment  thereupon. 

Section  1054  of  the  code  of  fiivil  procedure  reads:  "  When  an  act  to  be 
done,  as  provided  in  this  code,  relates  to  the  pleadings  in  the  action,  or 
the  undertakings  to  be  filed,  or  the  justification  of  sureties,  or  the  prepa- 
ration of  statements  or  of  bills  of  exceptions,  or  of  amendments  thereto, 
or  to  the  service  of  notices,  other  than  of  appeal,  the  time  allowed  by  this 
code  may  be  extended,  upon  good  cause  shown,  by  the  court  in  which 
the  action  is  pending  or  the  judge  thereof;  ♦  *  *  but  such  extension 
shall  not  exceed  thirty  days,  without  the  consent  of  the  adverse  party." 

There  is  nothing  in  the  transcript  to  show  that  any  objection  was  made 
below  to  the  hearing  of  the  motion  for  new  trial  on  the  ground  that  the 
motion  came  too  late,  and  we  must  presume  that  the  time  was  extended 
by  consent  of  the  parties. 

Order  affirmed. 


People  v.  McDowell. 

In  Bank,    Filed  January  22,  I884. 

Evidence  ih  Admissible  in  a  Pkosecution  for  Mubder  that  the  Defendant  had 
IN  HIS  PossKSSioN  such  an  instramexit  as  might  have  caused  the  wounds  inflicted  on 
the  body  of  the  deceased. 

Evidence  as  to  the  Place  where  the  Deceased  was  Supposed  to  have  been 
Killed  is  admissible,  merely  for  the  purpose  of  locating  the  spot  as  a  foundation  for 
further  examination. 

Judgment  will  not  be  Reversed  because  Certain  Portions  of  the  Charge 
are  Objectionable,  if  such  charge  as  a  whole  is  unobjectionable. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  convicting  the  defendant  of  murder,  and  from  an  order  denying 
him  a  new  trial.     The  further  fa^ts  appear  in  the  opinion. 

Byron  Waters  and  Q,  8.  Sparks,  for  the  appellant. 

R.  E,  Bledsoe,  for  the  respondent. 

Mybick,  J.  The  testimony  of  the  witness  Hicks,  as  to  the  slung-shot  ^ 
in  the  possession  of  the  defendant,  and  as  to  the  statement  made  by  de- 
fendant, was  relevant  and  material,  because  there  was  evidence  tending 
to  show  that  the  wounds  inflicted  upon  the  persoti  of  deceased  might  have 
been  caused  by  such  an  implement.  The  statements  of  the  witnesses 
Wixon  Bice  and  Cheatham,  as  to  the  place  where  the  deceased  was  sup- 
posed to  have  been  killed,  were  for  the  purpose,  merely,  of  locating  the 
spot  as  foundation  for  further  examination,  as  was  so  stated.  While 
there  are  certain  portions  of  the  charge  of  the  court  below  which,  segre- 
gated, areobjectionable,  still,  when  taken  in  connection  with  the  context, 
as  they  must  be,  we  think  it  can  not  be  fairly  said  that  there  was  on  the 
part  of  the  court  any  inva.sion  of  the  province  of  the  jury. 

Judgment  and  order  affirmed. 
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MoBRisoN,  0.  J.,  and  MgEee,  Boss.  McKikstby,  and  Thobittpn,  JJ., 
concurred. 

Shabpstein,  J. ,  dissenting.  I  dissent.  In  one  part  of  tbe  charge  of 
tbe  court  this  language  occurs:  '*  The  guilt  of  the  prisoner  rests  upon 
evidence  of  his  own  declarations,  also  eyidence  tending  to  show  that  the 
dead  body  of  the  deceased  was  found  with  marks  of  violence  and  wounds 
upon  it,  and  other  circumstances  tending  to  connect  the  defendant  with 
the  cause  of  her  death.  The  conclusion  that  the  prisoner  is  the  person 
who  committed  the  murder,  from  all  the  facts  and  circumstances  sur- 
rounding the  killing,  is  a  result  of  a  process  of  reasoning  which  men 
exercise  in  almost  every  department  of  society,  and  in  the  practical  afiairs 
of  life  and  experience." 

If  we  assume,  as  I  think  we  must,  that  the  jury  attached  to  this 
language  the  meaning  which  men  ordinarily  attach  to  it,  I  can  not  see 
how  we  can  escape  the  conclusion  that  the  appellant  is  entitled  to  a  new 
trial. 

Tbe  constitution,  article  7,  section  19,  declares  that  "judges  shall  not 
charge  juries  with  respect  to  matters  of  fact,  but  may  state  the  evidence 
and  declare  tbe  law." 

In  this  case  the  jury  were  told  that  the  guilt  of  tbe  prisoner  rested 
upon  evidence  of  bis  own  declarations,  and  upon  evidence  tending  to 
show  otber  material  facts  and  circumstances.  And  then  the  jury  were 
informed  that  tbe  conclusion  tbafc  the  prisoner  was  the  person  who  com- 
mitted the  murder,  from  all  tbe  facts  and  circumstances  surrounding  tbe 
killing,  was  the  result  of  a  certain  process  of  reasoning.  The  jury  were 
certainly  warranted  in  inferring  from  this  that  tbe  court  knew  that  some- 
body had  arrived  at  that  conclusion  and  was  familiar  with  tbe  process  by 
which  it  had  been  reached. 

Tbe  court  stated  conclusions,  not  facts.  It  told  tbe  jury  what  the 
guilt  of  tbe  prisoner  rested  on,  and  by  what  process  of  reasoning  tbe  con- 
clCision  that  he  was  tbe  person  who  committed  tbe  murder  was  reached. 

If  an  error  of  this  kind  could  be  cured  by  giving  otber  instructions 
which  were  free  from  error,  it  would  seem  to  follow  that  no  judgment 
could  be  reversed  for  errors  in  the  charge  of  tbe  court,  unless  tbe  entire 
charge  was  erroneous,  which  would  rarely,  if  ever,  occur  in  trials  for 
murder,  as  tbe  greater  part  of  tbe  chnrge  usually  given  in  such  cases  has 
become,  as  it  were,  stereotyped. 

I  think  tbe  judgment  should  be  reversed. 


McQttilein  V,  Centbal  Pacific  R.  R.  Co. 

DepartmeTit  Two,    Filed  Jcmuary  S2, 1884* 

Whbb^  a  Railboad  Company  has  Pbovided  a  Platform  on  One  Side  op  its 
Track  on  which  passengers  may  alight,  an  attempt  of  a  passenger  to  get  off  on  the  other 
side  is  not  negligence /Ter  se. 

The  Act  or  Omission  on  the  Part  of  a  Passenger,  Claimed  to  have  Contrib- 
UTED  to  the  Injury  complained  of,  must  have  direct  relation  to  the  act  or  omission 
charged  to  be  negligence  on  the  part  of  the  carrier.  Whether  such  act  or  omission  was 
negligence,  and  whether  such  negligence  was  to  any  extent  an  immediate  concurring 
cause  of  the  injury,  are  matters  to  be  decided  by  the  jury. 

If  the  Negligence  of  the  Passenger  Contributed  Directly  or  Proximately 
TO  THE  Injury  Complained  of,  no  recovery  can  be  had  against  the  carrier,  whatever 
may  have  been  bis  negligence.    It  is  not  giving  the  defendant  the  benefit  oi  this  rule  as 
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to  contribntory  negligence  to  charge  the  jury  that  the  negligence  of  the  plaintiff  which 
contributed  as  a  proximate  cause  to  the  injury  will  prevent  a  recovery,  provided  the 
defendant  has  not  been  guilty  of  negligence. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county,  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant 
a  new  trial. 

Cope,  d  Boyd,  for  the  appellant. 

Montgomery  and  Montgomery  d^  Martin,  for  the  respondent. 

The  Court.  1.  We  can  not  say  that  the  court  below  ought  to  have 
granted  a  nonsuit  on  the  ground  that  plaintiff's  evidence  showed  the 
negligence  of  the  mother  of  the  infant  plaintiff  proximately  contributed 
to  the  injury.  The  position  of  defendant's  counsel  is,  that  where  a 
railroad  company  has  provided  a  platform  on  one  side  of  its  track,  on 
which  passengers  may  alight,  an  attempt  of  a  passenger  to  get  off  on 
the  other  side  is  negligence  per  se.  We  think  that  the  fact,  if  proved, 
that  the  mother  of  plaintiff  attempted  to  alight  on  the  side  where  there 
was  no  platform  is  to  be  taken  in  connection  with  the  other  physical 
conditions  proved;  the  question  whether  she  was  guilty  of  contributory 
negligence  to  be  determined  by  the  jury  upon  all  the  evidence  bearing 
on  that  question. 

The  act  or  omission  on  the  part  of  a  plaintiff  claimed  to  have  ,con- 
tributed  to  the  injury  must  have  direct  relation  to  the  act  or  omission 
charged  to  be  negligence  on  the  part  of  a  defendant.  Whether  the 
attempt  to  get  from  the  platform  at  the  rear  of  the  car  to  the  ground 
was,  under  the  circumstances  proven,  negligence,  and  whether  such  neg- 
ligence was,  to  any  extent,  an  immediately  concurring  cause  of  the 
injury,  were  matters  to  be  decided  by  the  jury. 

The  cases  cited  by  appellant  do  not  sustain  its  position — ^in  view  of 
the  facts  proved  in  this  case.  In  Pennsylvania  Bailroad  v.  Zebe,  33  Pa. 
St.  318,  it  appeared  that  a  passenger  got  off  "on  the  wrong  side,"  and 
stepped  upon  another  track,  where  he  was  injured  by  a  moving  train. 
There  was  a  platform  on  each  side  of  the  tracks  within  the  depot,  and 
trains  frequently  met  at  that  point.  It  was  said  that  the  passenger  who 
voluntarily  got  off  his  car,  and  on  the  track  on  the  inner  side,  could  not 
recover  in  an  action  against  a  railroad  company,  unless  there  was  gross 
negligence  on  the  part  of  the  latter  in  permitting  the  passenger  thus  to 
leave  the  car.  The  question  did  not  arise  upon  nonsuit,  but  upon  a 
request  of  the  trial  court  to  declare  the  law,  or  **  state  the  point,"  that 
if  the  plaintiff  "  voluntarily  and  negligently  "  placed  himself  where  he 
did,  when  there  was  a  safe  mode  of  exit,  and  full  opportunity  to  use  it, 
the  defendant  was  not  liable  as  a  common  carrier:  Id.  323,  324.  A 
second  judgment  for  the  plaintiff  in  the  same  action  seems  to  have  been 
reversed  for  error  in  permitting  two  witnesses  to  testify  that  they  were 
in  the  habit  of  getting  off  on  the  same  side  the  train  as  did  plaintiff: 
Id.  423.    It  is  plain  such  evidence  was  inadmissible. 

In  Michigan  it  has  been  held  that  the  mere  failure  of  a  railroad  com- 
pany to  have  a  platform  on  each  side  of  a  station  is  not  to  be  regarded 
as  of  itself  negligence.  There  it  appeared  the  plaintiff  arrived  at  a  sta- 
tion before  the  cars  came  in,  and  deliberately  walked  on  the  side  most 
distant  from  the  platform,  etc.,  and  was  there  injured  in  attempting  to 
board  the  train.  The  court  held  plaintiff  could  not  be  said  to  have 
affirmatively  proved  that  she  was  free  from  all  contributory  negligence — 
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by  the  law  of  Michigan  the  harden  of  proof  being  on  the  plaintiff  to 
show  that  there  was  no  contributory  negligence  on  her  part:  Michigan 
Central  Bailroad  v.  Ooleman,  28  Mich.  &0.  In  California  contributory 
^negligence  is  a  defense  to  be  established  by  defendant,  unless  the  evi- 
dence on  the  part  of  the  plaintiff  shall  prove  a  want  of  reasonable  care 
on  his  part:  Robinson  v.  W.  P.  R.  R.  Co.,  48  CaL  428. 

Bancroft  v.  Boston  etc.  R.  R.,  97  Mass.  275,  was  a  case  in  which  the 
plaintiff's  intestate  was,  under  the  circumstances  proved,  held  guilty  of 
contributory  negligence  in  attempting  to  cross  a  track  from  which  he 
was  hurled  by  an  engine. 

The  English  case,  Siner  v.  Great  Western  Railway,  L.  R.,  3  Ex.  150, 
L.  R.,  4  Ex.  117,  is  a  case  unlike  the  one  at  bar  in  every  respect,  except 
that  in  that  case,  as  in  this,  the  platform  was  not  as  long  as  the  train. 

2.  The  court  below  charged  the  jury  in  effect,  that  the  plaintiff  was 
entitled  to  recover,  although  the  evidence  showed  that  her  mother  was 
guilty  of  negligence  contributing  proximately  to  the  injury,  unless  the 
defendant  was  guiltless  of  any  negligence  in  a  certain  particular. 

The  following  instruction  embodies  the  idea  repeated  in  other  portions 
of  the  charge:  *'  If  you  believe  from  the  evidence  that  there  was  at  the 
time  of  the  injury  complained  of  a  safe  platform  at  Market-street  station 
for  the  use  of  passengers  in  getting  on  and  off  the  cars,  it  was  the  duty 
of  any  passenger  desiring  to  leave  the  train  to  get  off  on  the  platform; 
and  if  the  n^other  of  the  plaintiff  disregarded  this  duty  and  attempted  to 
get  off  with  the  plaintiff  on  the  other  side  of  the  train  where  there  was 
no  platform,  and  thereby  caused  or  coTitributed  to  the  injury,  the  action 
can  not  be  maintained,  and  you  must  find  for  the  defendant;  provided, 
you  believe  from  the  evidence  that  the  train  stopped  loDg  enough  to 
enable  the  mother  and  child  with  reasonable  diligence  to  have  landed 
upon  the  platform." 

At  the  trial  the  plaintiff  claimed  the  defendant  was  negligent  in  start- 
ing the  train  too  soon,  and,  as  said  by  counsel  for  appellant,  ''  the  legal 
proposition  embodied  in  the  instruction  is  that  defendant  must  have 
been  free  from  negligence  in  that  respect  in  order  to  prevent  a  recovery 
by  reason  of  the  negligence  of  the  mother." 

But  if  the  negligence  of  the  mother  of  plaintiff  contributed  directly 
or  proximately  to  the  injury,  she  ought  not  to  have  recovered,  whatever 
the  negligence  of  the  defendant.  It  is  not  giving  the  defendant  the 
benefit  of  the  rule  as  to  contributory  negligence  to  say  that  the  negli- 
gence of  the  plaintiff  which  contributed  as  a  proximate  cause  to  the  in- 
jury will  prevent  a  recoveiy,  provided  the  defendant  has  not  been  guilty 
of  negligence. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 


Wilcox  v,  Haxjsoh  et  als. 

Department  One.    Fikd  January  f ;?,  X884» 

A  BiPASiAK  Pbofbubtob  may  Rbstkain  the  DivERSioir  OF  Airr  Water  from  his 
Btbeam,  on  the  part  of  one  who  has  condacted  water  into  it  by  artificial  means,  unless 
the  latter  show  that  he  has  not  taken  from  the  stream  more  water  than  he  led  into  it. 

Appeal  from  a  judgment  of  the  superior  court  for  Tulare  county,  en- 
tered in  favor  of  the  plaintiff,  and- from  an  order  denying  the  defendants 
No.  &-4 
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a  new  trial.  This  was  an  action  brought  by  a  riparian  proprietor  to 
restrain  the  defendants  for  maintaining  a  dam  in  a  stream  running 
through  his  land,  the  effect  of  which  was  to  cause  an  entire  diversion  of 
the  water  of  such  stream.  The  defendants  denied  that  such  stream  was 
a  natural  watercourse,  and  alleged  that  the  water  was  conducted  into 
the  same  by  them.  The  court  found  that  such  stream  was  a  natural 
watercourse,  and  granted  the  plaintiff  a  perpetual  injunction.  The 
further  facts  appear  in  the  opinion. 

Brown  <&  Daggett^  for  the  appellants. 

Alwell  &  Bradley,  for  the  respondent. 

The  CouBT.  There  was  evidence  to  sustain  the  findings  of  the  court. 
If  it  be  conceded  that,  as  against  a  riparian  owner  below,  a  person  not 
such  may  turn  into  a  natural  stream  water  which  would  not  naturally 
flow  therein,  and  again'  divert  the  quantity  of  water  which  he  led  to 
the  stream,  the  fact  that  he  has  conducted  some  water  to  it  will  not  au- 
thorize him  to  divert  all  the  water  of  the  stream;  and  it  is  for  him  who 
has  thus  interfered  with  the  natural  flow  to  show  that  he  has  not  taken 
from  the  stream  more  water  than  he  led  to  it.  Otherwise  the  plaintiff, 
riparian  proprietor,  is  entitled  to  an  injunction  prohibiting  the  diversion 
of  any  water. 

Judgment  and  order  afi&rmed. 


Times  PuBLisniNa  Co.  v,  Couimr  of  AtjAVRda. 

Department  One,    Filed  January  23,  I884, 

The  Power  op  Contbactinq  for  County  Printing  is  Given  by  the  Poutigal 
Code,  sections  3766,  4046,  and  4047,  to  the  boards  of  supervisors  of  the  respective  coun- 
ties, and  not  to  a  county  or  township  officer. 

The  Publication  op  the  Delinqoent  Tax  List  op  a  County  is  Part  op  the  County 
pRiNTiNQ  required  to  be  published  by  the  tax  collector,  and  is  included  in  a  contract 
made  by  the  ooard  of  supervisors  providing  for  the  publication  of  '*  all  notices  required 
to  be  published  by  the  board,"  and  "all  notices  that  are  required  to  be  published  by 
any  county  or  township  officer  that  may  be  ordered  by  the  board." 

When  a  Contract  has  been  Awarded  according  to  Law,  work  required  by  law 
to  be  done  in  performance  of  it  is  in  legal  effect  done  by  order  of  the  board  of  super- 
visors who  let  the  contract  for  it,  and  is  a  charge  against  the  county,  enforceable  accord- 
iDg  to  the  terms  of  the  contract. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

22.  A.  Redman^  for  the  appellant. 

S.  P.  Eall^  district  attorney ^  for  the  respondent. 

McKee,  J.  Upon  declining  to  amend  the  complaint  in  this  case,  after 
a  demurrer  thereto  had  been  sustained  .by  the  court,  a  judgment  of  dis- 
missal was  entered  against  the  plaintiff,  from  which  it  has  taken  this 
appeal.  The  complaint  contains  a  complete  statement  of  a  cause  of 
Action  to  recover  for  work  done  in  publishing  the  delinquent  tax  list  of 
the  county  of  Alameda,  for  the  fiscal  year  1879-80,  in  performance  of  a 
contract  for  the  county  printing  alleged  to  have  been  awarded  to  the 
plaintiff  by  the  board  of  supervisors. 

According  to  the  averments  of  the  complaint,  the  contract  was  "  to 
publish  the  proceedings  of  the  board  of  supervisors  of  said  county,  the 
quarterly  reports  of  the  auditor  and  treasara*,  all  notices  required  to  be 
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published  by  the  board,  and  all  notices  that  are  required  to  be  published 
by  any  county  or  township  officer  that  may  be  ordered  published  by  the 
board." 

It  will  be  observed  that  publication  of  the  delinquent  tax  list  is  not, 
€0  nomine,  enumerated  in  the  contract;  therefore  it  was  not  provided  for, 
unless  it  be  included  within  the  terms  "  all  notices  required  to  be  pub- 
lished by  the  board,"  or  '*  all  notices  that  are  required  to  be  published 
by  any  county  or  township  officer  that  may  be  ordered  by  the  board." 
The  question  therefore  arises,  whether  the  board  of  supervisors  of  the 
county  had  authority  to  provide  for  the  publication  of  the  delinquent  tax 
list  of  the  county,  and  to  contract  for  its  printing  and  publication. 

Sections  3764  and  3765  of  the  political  code  declare  what  shall  consti- 
tute a  delinquent  tax  list;  section  3766  prescribes  the  mode  of  its  publi- 
cation, and  section  3764  requires  the  tax  collector,  in  each  of  the  coiinties 
of  the  state  other  than  San  Francisco,  to  make  publication  of  the  delin- 
quent tax  list  of  his  county  on  or  before  the  first  Monday  of  February 
of  each  year.  The  duty  of  preparing  the  delinquent  tax  list  for  publi- 
cation and  of  causing  it  to  be  published  therefore  devolved  upon  the 
tax  collector;  but  he  could  not  provide  for  its  publication,  unless  it  had 
been  let  to  the  lowest  bidder  by  sealed  proposals,  after  ten  days'  publio 
notice:  Pol.  C,  sec.  3766;  and  he  had  no  authority  to  let  such  a  contract, 
because  the  publication  was  part  of  the  county  printing,  for  which  boards 
of  supervisors  in  their  respective  counties  were  authorized  to  contract: 
Id.,  sec.  4046,  subd.  21. 

It  is  claimed,  however,  that  as  sections  3765  and  3766,  political  code, 
required  the  tax  collector  to  make  the  publication,  he  was  the  proper 
officer  to  contract  for  it  according  to  law.  But  section  4047  of  the  same 
code  declares: 

*'  The  supervisors  must  contract  for:  1.  All  county  printing;  2.  All 
books  and  stationery;  3.  All  supplies  for  county  institutions.  And  all 
contracts  must  be  made  with  the  lowest  bidder,  and  after  ten  days'  pub- 
lic notice  that  such  contract  will  be  let.  The  bidding  must  be  by  sealed 
proposals." 

This  section  went  into  effect  on  the  same  day  that  section  3766,  svpra, 
took  effect,  namely,  on  April  1, 1878.  Sections  3766,  4046,  and  4047  are 
therefore  in  pari  materia,  and  should  be  read  together  in  order  to  arrive 
at  the  intention  of  the  legislature  upon  the  subject  to  which  they  relate. 
Beading  them  together,  it  seems  to  be  manifest  that  the  legislature  in- 
tended to  give  the  power  of  contracting  for  the  county  printing  to  the 
boards  of  supervisors  of  the  respective  counties,  and  not  to  a  couniy  or 
township  officer.  And  as  the  publication  of  the  delinquent  tax  list  of  a 
county  is  part  of  the  county  printing  required  to  be  published  by  the  tax 
collector  of  the  county,  it  follows  that  in  this  instance  it  was  provided 
for  by  the  contract  awarded  to  the  plaintiff. 

When  a  contract  has  been  awarded  according  to  law,  work  required  by 
law  to  be  done  in  performance  of  it  is  in  legal  effect  done  by  order  of 
the  board  of  supervisors  who  let  the  contract  for  it,  and  is  a  charge 
against  the  county,  enforceable  according  to  the  terms  of  the^ontract: 
Pol.  C,  sec.  3704. 

Judgment  reversed,  and  cause  remanded;  and  the  court  below  is  di- 
rected to  overrule  the-^emurrer  and  permit  the  defendant  to  answer. 

Boss  and  McEinstbt,  JJ.,  concurred. 
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FOWLEB  v.  HeIMRATH  ET  AJJd. 
jbepartmmt  Ontt.    FUed  January  23, 1884, 

An  Osdeb  Dissolyiko  an  Injunction  Issued  upon  an  Ex  Parte  Application  re- 
strainiiig  the  defendants  in  an  action  of  ejectment  from  interfering  with  the  crops  grow- 
ing on  the  premises  sought  to  be  recovered,  on  the  ground  that  such  defendants  were 
insolvent  and  a  judgment  against  them  for  the  value  of  the  crops  would  bo  unavailing, 
will  not  be  reversed  where  there  is  nothing  in  the  record  to  show  upon  what  the  court 
below  acted  in  the  hearing  and  determination  of  the  motion  to  dissolve. 

Appeal  from  an  order  of  the  superior  court  for  Merced  county^  dissolv- 
iug  an  injunction.     The  opinion  states  the  facts. 

Frank  H.  Farrar,  for  the  appellant. 

S,  W.  Geis,  for  the  respondents. 

McEee,  J.  The  appellant,  plaintiff  in  the  court  below,  commenced  an 
act  of  ejectment  for  recovery  of  possession  of  a  tract  of  land.  In  addi- 
tion to  a  statement  of  the  cause  of  action  in  ejectment,  the  complaint 
contained  averments  to  the  effect  that  at  the  time  of  the  alleged  entry 
and  ouster  by  the  defendants  there  was  upon  the  land  a  crop  of  grain 
which  had  been  planted  by  the  plaintiff,  a  portion  of  which  the  defend- 
ants, since  their  entry,  had  cut  and  stacked  upon  the  land;  that  they 
threatened  to  cut  the  remainder  and  to  remove  the  entire  crop  from  the 
premises  and  convert  in  it  to  their  own  use;  and  that  they  were  insolvent, 
and  a  judgment  against  them  for  the  value  of  the  grain  would  be  un- 
availing. 

The  complaint  was  verified,  and  upon  filing  it,  together  with  an  in- 
junction bond  conditioned  according  to  law,  a  temporary  injunction  was 
issued  restraining  the  defendants  from  disposing  of,  removing,  or  injur- 
ing any  of  the  grain,  whether  uncut,  or  cut  and  stacked  upon  said  prem- 
ises. But  the  court  afterwards,  on  motion  of  defendants'  counsel,  and 
after  argument  of  counsel  of  the  respective  parties,  dissolved  the  injunc- 
tion. 

In  the  record  which  the  plaintiff  brings  before  us,  on  his  appeal  from 
the  order,  there  is  no  bill  of  exceptions,  no  statement  on  appeal,  no 
papers  properly  certified  or  identifiable  as  the  papers  used  on  the  hear- 
iDg  of  the  motion — nothing,  indeed,  to  show  upon  what  the  court  below 
acted  in  the  hearing  and  determination  of  the  motion  to  dissolve. 

Assuming  that  the  verified  complaint  was  a  sufficient  basis  upon  which 
to  issue  the  injunction,  and  that  it  was  properly  issued  thereon:  Natoma 
Water  Company  v.  Glarkson,  14  Cal.  544;  yet  the  court  may  have  had 
good  cause  to  dissolve  it.  The  court  may  have  been  satisfied  that  the 
defendants  were  entirely  solvent  and  able  to  respond  in  damages,  and 
that  the  plaintiff  had  an  adequate  remedy  at  law  against  them  for  the 
recovery  of  the  grain,  or  for  damages  for  its  taking  or  detention.  Upon 
such  a  showing  the  injunction  would  have  been  properly  dissolved;  and 
the  presumption  is,  that  the  court  did  dissolve  it  upon  good  cause  shown. 
Every  intendment  is  in  favor  of  the  yalidity  of  the  order. 

Besides,  the  order  was  made  upon  notice  given  to  dissolve  an  injunc- 
tion issued  ex  parte — the  retention  or  dissolution  of  which  is  a  matter 
within  the  sound  discretion  of  the  court,  and  this  coui*t  can  not  interfere 
with  that  discretion  upon  a  record  which  discloses  no  abuse  of  discretion. 

Order  affirmed. 

Boss  and  MgEinstby,  JJ.^  concurred. 
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People  v.  Lee  Huna. 

Department  One,    FUed  January  fSS^  1S84> 

Judgment  will  be  Affirmed  where  No  Points  and  Authorities  are  Filed  witliiii 
the  required  time. 

Appeal  from  an  order  of  tbe  superior  court  for  Sacramento  couoty, 
BUBtaining  a  demurrer  to  an  indictment.    The  opinion  states  the  facts. 

Attorney  general^  for  the  appellant. 

Jones  &  Carter,  for  the  respondent. 

The  Court.  Ko  points  and  authorities  have  been  filed  in  this  case, 
although  the  time  extended  for  that  purpose  has  long  since  elapsed.  It 
is  therefore  ordered  that  the  judgment  be  affirmed. 


Ex  parte  Bailey. 
In  Bank    FUed  January  ftJ^  I884. 

Where  the  Return  to  a  Writ  of  Habeas  Corpus,  Sued  out  by  a  Prisoner  held 
under  requisition  proceedings,  shows  a  substantial  compliance  "^ith  the  act  of  congress 
concerning  fugitives  from  justice,  the  prisoner  will  be  remanded. 

Application  for  a  writ  of  lidbeas  corpus.  The  facts  oat  of  which  this 
proceeding  arose  are  stated  in  Ex  parte  Bobb,  1  W.  G.  Bep.  255,  and 
anley  page  439. 

Frank  O'Connor^  for  the  petitioner. 

Alfred  Clarke,  for  the  respondent. 

.  The  CoxTRT.  Without  passing  on  the  question  whether  this  court  has 
power  to  go  behind  the  retarn  herein,  we  say  that  it  clearly  appears  to 
us,  from  the  papers  produced,  on  which  the  governor  of  this  state  acted, 
that  his  action  was  regular,  and  that  it  substantially  complied  with  the 
act  of  congress  concerning  fugitives  from  justice.  The  petitioner  is 
therefore  remanded. 


Palaohs  et  als.  v.  HuiTT,  Judge,  etc. 

In  Bank.    Filed  January  f^4,  I884. 

Ak  Appeal  Lies  to  the  Supreme  Court  from  a  judgment  of  the  superior  court  grant- 
ing ot  denyins  an  application  for  a  writ  of  mandamus;  and  an  undertaking  in  the  sum  of 
three  hunored  dolUu^  executed  and  conditioned  according  to  the  provisions  of  section 
941  of  the  code  of  civil  procedure,  stays  the  execution  of  such  judgment  pending  the 
appeal. 

.  Application  for  a  writ  of  mandamus.  The  original  case  was  a  proceed- 
ing for  mandamus  to  try  the  title  to  an  office,  and,  incidentally,  determine 
the  right  of  possession  of  real  property.  The  judgment  of  the  superior 
court  was,  that  the  defendants  in  the  proceedings,  the  present  petition- 
ers, had  no  right  to  tbe  office,  and  directed  them  to  turn  over  the  same 
and  its  incidents  to  the  plaintiffs  in  the  proceeding.  Tbe  defendants 
thereupon  appealed,  and  filed  a  three-hundred-dollar  bond,  and  also 
applied  to  the  judge  of  the  superior  court  to  fix  the  amount  of  a  bond,  as 
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for  a  case  involving  the  possession  of  real  property.  This  the  judge  re- 
fused to  do,  whereupon  the  appellants  applied  to  this  court  for  a  vrrit 
of  mandamua  to  compel  him  so  to  do. 

Stanly,  Sloney  d  Hayes  and  B.  Y.  Hayne,  for  the  petitioners. 

Ben  Morgan,  for  the  respondent. 

Shabpstein,  J.  There  is  not  in  the  present,  nor  was  there  in  the  late 
constitution  any  provision  conferring  appellate  jurisdiction  in  cases 
of  mandamus,  certiorari,  prohibition,  or  quo  warranto.  And  yet  this 
court  has  repeatedly  exercised  such  jurisdiction.  In  People  v.  Carmen, 
18  Gal.  693,  it  declined  to  do  so  in  a  case  of  certiorari.  But  that  case 
was  expressly  overruled  in  Winter  v.  Fitzpatrick,  35  Gal.  273,  which  has 
since  been  followed  in  a  large  number  of  cases,  a  majority  of  which 
arose  under  the  late  constitution,  which  in  this  respect  did  not  differ 
materially  from  the  present  one.  And  we  must  presume  that  the  fram- 
ers  of  the  present  constitution  copied  into  it  the  provision  of  the  late  o«e 
on  this  subject,  with  knowledge  of  the  interpretation  which  this  court 
had  given  to  it,  and  thereby  adopted  such  construction.  In  other  words, 
this  court  having  repeatedly  held  that  it  had  appellate  jurisdiction  in 
such  cases  under  the  late  constitution,  the  framers  of  the  present  consti- 
tution, if  they  had  intended  to  effect  a  change  in  that  respect,  would 
have  made  such  intention  clear. 

We  are  therefore  of  opinion  that  an  appeal  may  be  taken  to  this  court 
from  a  judgment  of  a  superior  court,  granting  or  denying  an  application 
for  a  writ  of  mandamus,  and  that  an  undertaking  in  the  sum  of  three 
hundred  dollars,  executed  and  conditioned  according  to  the  provisions 
of  section  941,  code  of  civil  procedure,  stays  the  execution  of  the  judg- 
ment pending  the  appeal. 

The  application  for  a  writ  of  mandamus  to  compel  the  court  to  fix  the 
amount  of  an  additional  undertaking  to  be  given  by  appellants  is 
denied,  as  the  undertaking  already  filed  stayed  the  execution  of  the 
judgment  pending  the  appeal. 

MoRBTsoN,  C.  J.,  and  Thornton,  McKinstbt,  Mtbice,  and  McE£B,^J., 
concurred. 


McLaughlin  v.  Del  Be  et  als. 

Department  One,    IHed  January  24t  ISSJ^ 

An  Action,  thb  Main  Pub  pose  of  Which  is  to  Obtain  a  Decree  Kestratnino  the 
commiasion  of  contiuuing  trespasses,  of  a  character  to  produce  irreparable  injury,  is  an 
equitable  action,  and  issues  of  fact  raised  therein  should  be  tried  by  the  court,  unless  it 
saw  fit  to  order  any  or  all  of  them  to  be  submitted  to  a  jury. 

Appeal  from  a  judgment  of  the  superior  court  for  Calaveras  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend- 
ants a  new  trial.  This  was  an  action  for  damages  and  an  injunction. 
The  jury  found  a  verdict  for  the  plaintiff  for  four  hundred  and  eeveuty 
dollars  damages,  whereupon,  without  any  findings  by  the  court,  a  judg- 
ment for  that  amount,  and  for  a  perpetual  injunction,  was  entered.  The 
further  facts  appear  in  the  opinion. 

J.  B,  Beddick,  TF.  T,  Leuns,  and  C  F.  Grey,  for  the  appellants. 

Ira  H,  Beed,  for  the  respondent. 


\ 
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McKiNSTfiT,  J.  The  action  is  neither  to  recover  specific  property,  nor 
for  money  claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  nor  "  for  injuries"  simply.  The  issues  of  fact  ought,  therefore, 
to  have  been  tried  by  the  court,  unless  the  court  saw  fit  to  order  any^or 
all  of  them  to  be  submitted  to  a  jury:  C.  C.  P.,  sec.  592. 

The  action  is  in  equity,  the  main  purpose  of  it  being  to  obtain  a  final 
decree  restraining  the  continuance  or  repetition  of  the  trespasses  alleged, 
which  are  of  a  character,  as  claimed,  to  produce  irreparable  injury:  G. 
O.  P.,  sec.  526.  The  facts  alleged  appeal  to  a  court  of  equity,  for  pre- 
yeniive  relief,  on  the  grounds  that  pecuniary  compensation  would  not 
afford  adequate  relief,  and  that  restraint  is  necessary  to  prevent  multi- 
plicity of  suits:  C.  0.,  sec.  3422. 

Judgment  and  order  reversed,  and  cause  remanded,  with  direction  to 
the  court  below  (on  the  testimony  already  taken  and  such  further  testi- 
mony as  may  be  taken  under  order  of  the  court)  to  find  the  facts  and 
enter  appropriate  judgment  thereon. 

MoEee  and  Boss,  JJ.,  concurred. 


Sahta  ANA-^VALLET'lBBiaATiKa  CoMPAi^r  V.  Anahexm  Wateb  CoMPAmr. 

In  Bank,    I%led  January  g5,  I884. 

JUDOMISNT  ReVZBSED  ON  THE  AUTHOBITT  OF  AnAHEDC  WATEB  Co.  Y.  SkMI-TeOPIO 

Watek  Co.,  12  Pac  C.  L.  J.  158. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  superior  court  for  Los 
Angeles  county.  This  was  an  action  to  determine  the  rights  of  the 
respective  parties  to  the  waters  of  the  Santa  Ana  river.  The  plaintiff 
derived  its  rights  thereto  as  grantee  of  the  Semi-Tropic  Water  Co.  The 
facts  are  stated  in  the  opinion  delivered  in  Anaheim  Water  Co.  v.  Semi- 
Tropic  Water  Co. ,  12  Pac.  C.  L.  J.  158. 

GlasseU,  Smith  do  Smith  and  Bicknell  db  White,  for  the  appellants. 

Howard,  Brousseau  S  Howard  and  Thos,-  H,  Smith,  for  the  respondents. 

The  CouBT.  These  appeals  are  by  different  parties  from  the  same  judg- 
ment and  were  submitted  upon  the  same  record.  On  the  authority  of 
Anaheim  Water  Co.  v.  Semi-Tropio  Water  Co.,  12  Pac.  C.  L.  J.  158, 
tbe  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 
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SUPREME  COURT  OF  COLORADO. 
ComncLL  ET  AL.  V,  Gavitt. 

FiUd  December  4^  1883, 

Judge  of  the  CotTNrr  Coukt  Who  has  been  of  Counsel  for  the  Defendant  in  & 
former  trial  is  disqualified  from  acting  as  judge  in  a  subsequent  trial  of  such  case.  It 
is  his  duty  to  certify  such  case  up  to  the  district  court  for  further  proceedings,  either 
upon  his  own  motion  or  that  of  a  party  desiring  the  same,  without  imposing  as  a  condi- 
tion to  such  removal  that  the  party  so  desiring  shall  pay  all  the  accrued  costs. 

Appeal  from  the  county  court  of  Pitkin  county.  The  opinion  states 
the  facts. 

T.  A,  Bucker  and  B,  E.  Shear ^  for  the  appellants. 

No  appearance  for  the  appellee. 

'  Stone,  J.  From  the  record  and  bill  of  exceptions  brought  up,  it  ap- 
pears that  suit  was  brought  by  appellee  against  appellant  in  a  justice's 
court,  and  from  the  judgment  rendered  therein  the  defendants  appealed 
to  the  county  court,  where  the  case  was  again  tried,  resulting  in  a  ver- 
dict against  defendants,  and  upon  their  motion  a  new  trial  was  granted. 
Before  the 'second  trial  came  on  a  new  county  judge  was  elected,  in  the 
person  of  J.  H.  King,  Esq.,  who  had  acted  as  counsel  for  defendants  at 
the  former  trial,  and  who  was  now  presiding  as  judge  of  the  county 
court  when  the  case  came  on  for  the  new  trial  granted.  Whereupon, 
when  the  case  was  called  up,  defendants  moved  the  court  to  certify  the 
case  up  to  the  district  court,  ip  accordance  with  the  statute,  on  account 
of  the  disqualification  of  the  judge  by  reason  of  his  having  been  of 
counsel  in  the  cause.  The  plaintiff  waived  objection  and  consented  to 
trial  in  the  county  court,  but  the  defendants  refused  to  consent,  where- 
upon the  court  offered  to  allow  the  motion  on  the  condition  that  defend- 
ants pay  all  the  costs  which  bad  accrued  in  the  former  trials  of  the  case. 

The  defendants  refused  to  comply  with  this  condition,  and  thereupon 
the  court  set  the  case  down  for  hearing.  Defendants  then  prayed  a 
change  of  venue  to  the  district  court,  setting  up  by  affidavit  the  disqual- 
ification of  the  county  judge  as  in  the  former  motioo.  The  court  con- 
sented to  grant  the  change  on  condition  only  as  before,  that  defendants 
pay  the  accrued  costs;  and  upon  the  refusal  of  defendants  to  comply 
with  this  condition,  the  court  proceeded  to  the  trial  of  the  case  and  ren- 
dition of  judgment  therein.  Defendants  duly  excepted  and  appealed  to 
this  court,  and  the  only  grounds  of  error  presented  are:  first,  the  dis- 
qualification of  the  judge  to  try  the  case;  and,  second,  the  refusal  of  the 
court  to  certify  the  case  to  the  district  court  except  upon  the  condition 
named. 

The  ground  of  disqualification  rests  upon  the  provisions  of  sectioii  431 
of  the  code,  which  reads  as  follows:  "A  judge  shall  not  act  as  such  in 
any  of  the  following  cases:  In  an  action  or  proceeding  to  which  he  is  a 
party  or  in  which  he  is  interested;  when  he  is  related  to  either  party  by 
consanguinity  or  affinity  within  the  third  degree;  or  when  he  has  been 
attorney  or  counsel  for  either  party  in  the  action  or  proceeding,  unless 
by  consent  of  all  the  parties  to  the  action." 

The  judge,  having  been  of  counsel  for  the  defendants  in  the  previous 
trial  of  the  action,  was  under  this  statute  clearly  disqualified  from  acting 
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as  judge  in  the  trial  of  the  case,  and,  the  disqualification  not  having 
been  waived  by  consent  of  the  defendants,  had  no  authority  to  act  judi- 
cially therein. 

Section  442  of  the  code  is  as  follows:  ''If  the  county  judge  be  dis- 
qualified  for  any  cause  from  sitting  on  the  determination  of  any  action 
or  proceeding  pending  before  him,  the  cause  shall  be  certified  with  the 
original  papers  to  the  district  court  of  the  same  county,  which  shall  pro- 
ceed thereon  to  final  determination  and  judgment/' 

In  accordance  with  this  provision,  it  was  the  duty  of  the  judge  to  cer- 
tify tho  case  up  to  the  district  court  for  farther  proceedings,  upon  his 
own  motion,  or  up6n  the  suggestion  merely,  or  motion  of  the  party  not 
desiring  to  waive  the  disquftlification  without  requiring  such  party  to 
petition  for  a  change  of  venue,  under  the  provisions  of  the  chapter  relat- 
ing to  change  of  venue.  The  provisions  of  section  442,  quoted  above, 
are  special  ia  relation  to  judges  of  county  courts,  and  when  not  waived 
by  all  the  partieg  to  the  action,  are  imperative. 

As  to  the  second  ground  of  error  respecting  the  accrued  costs,  we  think 
there  was  no  authority  for  imposing  the  condition  of  payment,  for  there 
was  no  law  imposing  such  condition,  under  the  law  as  it  stood  before  the 
adoption  of  the  code;  the  expenses  of  a  change  of  venue  in  courts,  other 
than  justiced  of  the  peace,  were  not  to  be  taxed  as  part  of  the  costs,  but 
were  to  be  paid  by  the  party  procuring  the  change  of  venue.  The  code 
repealed  all  former  law  upon  this  subject,  and  none  relating  to  costs  upon 
a  change  of  yenue  Jias  been  subsequently  enacted.  In  the  absence,  there- 
fore, of  any  statutory  provision  upon  tne  subject,  the  general  rule  that 
costs  abide  the  event  of  the  suit  must  apply:  Sudam  v.  Swart,  20  Johns. 
476. 

In  this  case  there  was  no  apparent  reason  outside  of  statutory  law  for 
requiriniry  the  condition  imposed,  since  the  appellants,  in  appealing  the 
case  to  tne  county  court,  had  given  the  required  appeal  bond,  which  was 
ample  security  for  all  costs  which  should  be  adjudged  against  them. 

For  these  reasons  we  must  hold  that  the  trial  and  judgment  in  the 
court  below  "were  void,  and  the  judgment  will  accordingly  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law. 

Judgment  reversed. 


Bbown  et  al.  v.  Tucker. 

Filed  December  4, 188X 

QUSSnON  AS, TO  THE  SUFFICIENCY  IN  LaW  OF  AN  ANSWER  IS  RAISED  by  the  filing  of  a 
demurrer  to  a  replication. 

^  Whebs  Service  of  a  Summons  by  Publication  is  Relied  on,  as  conferring  jurisdic- 
tion on  a  court,  the  material  requirements  of  the  statute  must  be  strictly  complied  with; 
and  although  the  court  acquires  jurisdiction  of  the  defendant  at  the  expiration  of  ten 
days  after  tiie  expiration  ot  the  time  prescribed  for  publication,  it  is  error  to  render 
judgment  against  him  until  after  forty  days  after  such  service  is  complete.  Such  error 
may  be  taken  advantage  of  on  a  direct  proceeding  to  review  the  judgment,  but  not 
collaterally. 

Judgment  against  a  Non-resident  Debtor,  Rendered  on  a  Service  of  Sctmmons 
BY  Publication,  is  not  void  where  property  of  the  debtor  was  taken  under  attachment 
after  the  institution  of  tho  action,  although  the  judgment  is  entered  inform  as  a  personal 
jud^menfa  against  the  defendant.  Such  judgment  need  not  contain  an  order  as  to  tho 
application  of  tho  attached  property,  as  the  statute  expressly  authorizes  the  sheriff  to 
subject  such  property  to  the  satisfaction  of  the  judgment  lien. 
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SUPREME  COURT  OF  COLORADO. 
ComncLL  ET  AL.  V,  Gavitt. 

FiUd  December  4,  1883, 

Judge  op  the  CotTNTT  Coubt  Who  has  been  of  Counrel  for  the  Defendant  in  a 
former  trial  is  disqualified  from  acting  as  judge  in  a  subsequent  trial  of  such  case.  It 
is  his  duty  to  certify  such  case  up  to  the  district  court  for  further  proceedings,  either 
upon  his  own  motion  or  tiiat  of  a  party  desiring  the  same,  without  imposing  as  a  condi- 
tion to  such  removal  tiiat  the  party  so  desiring  shall  pay  all  the  accru&d  costs. 

Appeal  from  the  county  court  of  Pitkin  county.  The  opinion  states 
the  facts. 

T.  A,  Backer  and  B.  E.  Shear ^  for  the  appellants. 
No  appearance  for  the  appellee. 

'  Stone,  J.  From  the  record  and  bill  of  exceptions  brought  up,  it  ap- 
pears that  suit  was  brought  by  appellee  against  appellant  in  a  justice's 
court,  and  from  the  judgment  rendered  therein  the  defendants  appealed 
to  the  county  court,  where  the  case  was  again  tried,  resulting  in  a  ver- 
dict against  defendants,  and  upon  their  motion  a  new  trial  was  granted. 
Before  the 'second  trial  came  on  a  new  county  judge  was  elected,  in  the 
person  of  J.  H.  King,  Esq.,  who  had  acted  as  counsel  for  defendants  at 
the  former  trial,  and  who  was  now  presiding  as  judge  of  the  county 
court  when  the  case  came  on  for  the  new  trial  granted.  Whereupon, 
when  the  case  was  called  up,  defendants  moved  the  court  to  certify  the 
case  up  to  the  district  court,  ip  accordance  with  the  statute,  on  account 
of  the  disqualification  of  the  judge  by  reason  of  his  having  been  of 
counsel  in  the  cause.  The  plaintiff  waived  objection  and  consented  to 
trial  in  the  county  court,  but  the  defendants  refused  to  consent,  where- 
upon the  court  offered  to  allow  the  motion  on  the  condition  that  defend- 
ants pay  all  the  costs  which  had  accrued  in  the  former  trials  of  the  case. 

The  defendants  refused  to  comply  with  this  condition,  and  thereupon 
the  court  set  the  case  down  for  hearing.  Defendants  then  prayed  a 
change  of  venue  to  the  district  court,  setting  up  by  affidavit  the  disqual- 
ification of  the  county  judge  as  in  the  former  motion.  The  court  con- 
sented to  grant  the  change  on  condition  only  as  before,  that  defendants 
pay  the  accrued  costs;  and  upon  the  refusal  of  defendants  to  comply 
with  this  condition,  the  court  proceeded  to  the  trial  of  the  case  and  ren- 
dition of  judgment  therein.  Defendants  duly  excepted  and  appealed  to 
this  court,  and  the  only  grounds  of  error  presented  are:  first,  the  dis- 
qualification of  the  judge  to  try  the  case;  and,  second,  the  refusal  of  the 
court  to  certify  the  case  to  the  district  court  except  upon  the  condition 
named. 

The  ground  of  disqualification  rests  upon  the  provisions  of  sectioii  431 
of  the  code,  which  reads  as  follows:  "A  judge  shall  not  act  as  such  in 
any  of  the  following  cases:  In  an  action  or  proceeding  to  which  he  is  a 
party  or  in  which  he  is  interested;  when  he  is  related  to  either  party  by 
consanguinity  or  affinity  within  the  third  degree;  or  when  he  has  been 
attorney  or  counsel  for  either  party  in  the  action  or  proceeding,  unless 
by  consent  of  all  the  parties  to  the  action." 

The  judge,  having  been  of  counsel  for  the  defendants  in  the  previous 
trial  of  the  action,  was  under  this  statute  clearly  disqualified  from  acting 
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as  judge  in  tbe  trial  of  the  case,  and,  tbe  disqualification  not  Laving 
been  waived  by  consent  of  the  defendants,  had  no  authority  to  act  judi- 
cially therein. 

Section  442  of  the  code  is  as  follows:  ''If  the  county  judge  be  dis- 
qualified for  any  cause  from  sitting  on  the  determination  of  any  action 
or  proceeding  pending  before  him,  the  cause  shall  be  certified  with  the 
original  papers  to  the  district  court  of  the  same  county,  which  shall  pro- 
ceed tbereoQ  to  final  determination  and  judgment/' 

In  accordance  with  this  provision,  it  was  the  duty  of  the  judge  to  cer- 
tify tho  case  up  to  the  district  court  for  further  proceedings,  upon  his 
owii  motion,  or  up6n  the  suggestion  merely,  or  motion  of  the  party  not 
desiring  to  waive  the  disquftlification  without  requiring  such  party  to 
petition  for  a  change  of  venue,  under  the  provisions  of  the  chapter  relat- 
ing to  change  of  venue.  The  provisions  of  section  442,  quoted  above, 
are  special  ia  relation  to  judges  of  county  courts,  and  when  not  waived 
by  all  the  partieg  to  the  action,  are  imperative. 

As  to  the  second  ground  of  error  respecting  the  accrued  costs,  we  think 
there  was  no  authority  for  imposing  the  condition  of  payment,  for  there 
was  no  law  imposing  such  condition,  under  the  law  as  it  stood  before  the 
adoption  of  the  code;  the  expenses  of  a  change  of  venue  in  courts,  other 
than  justioed  of  the  peace,  were  not  to  be  taxed  as  part  of  the  costs,  but 
were  to  be  paid  by  tbe  party  procuring  the  change  of  venue.  The  code 
repealed  all  former  law  upon  tbis  subject,  and  none  relating  to  costs  upon 
a  change  of  venue  Jias  been  subsequently  enacted.  In  the  absence,  there- 
fore, of  any  statutory  provision  upon  the  subject,  the  general  rule  that 
costs  abide  the  event  of  the  suit  must  apply:  Sudam  v.  Swart,  20  Johns. 
476. 

In  this  case  there  was  no  apparent  reason  outside  of  statutory  law  for 
requirinc;  tbe  condition  imposed,  since  tbe  appellants,  in  appealing  the 
case  to  the  county  court,  had  given  the  required  appeal  bond,  which  was 
ample  security  for  all  costs  which  should  be  adjudged  against  them. 

For  these  reasons  we  must  hold  that  the  trial  and  judgment  in  the 
court  below  "were  void,  and  the  judgment  will  accordingly  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law. 

Judgment  reversed. 


Bbown  et  al.  v.  Tuceeb. 

FUed  December  4, 188X 

Qtn&moN  AS,  TO  the  Sufficiency  in  Law  of  an  Answeb  is  Raised  by  the  filing  of  a 
demurrer  to  a  replication. 

Where  Sebvice  of  a  Summons  by  Publication  is  Relied  on,  as  conferring  jarisdic- 
tion  on  a  court,  the  material  requirements  of  the  statute  must  be  strictly  complied  with; 
and  although  the  court  acquires  jurisdiction  of  tbe  defendant  at  the  expiration  of  ten 
days  after  Uie  expiration  ot  the  time  prescribed  for  publication,  it  is  error  to  render 
judgment  against  him  until  after  forty  days  after  such  service  is  complete.  Such  error 
may  be  taken  advantage  of  on  a  direct  proceeding  to  review  the  judgment,  but  not 
collaterally. 

Judgment  against  a  Non-resident  Debtor,  Rendered  on  a  Service  of  Summons 
BY  Publication,  is  not  void  where  property  of  the  debtor  was  taken  under  attachment 
after  the  institution  of  the  action,  although  the  judgment  is  entered  inform  as  a  personal 
judfi^menb  against  the  defendant.  Such  judgment  need  not  contain  an  order  as  to  tho 
application  of  tho  attached  property,  as  the  statute  expressly  authorizes  the  sheriff  to 
subject  such  property  to  the  satisfaction  of  the  judgment  lien. 
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Ebbob  to  the  district  court  of  Lake  county.  The  opinion  states  the 
facts. 

Decker  S  Touley,  for  the  plaintiffs  in  error. 

Markham^  FaUer9on  db  Tliomaa,  for  the  defendant  in  error. 

Beck,  0.  J.  The  questions  presented  by  this  record  arise  upon  the 
pleadings,  and  involve  the  sufficiency  of  the  answer  and  replication.  A 
demurrer  to  the  answer  was  overruled  by  the  court,  and  a  demurrer  to 
the  replication  sustftined.  The  foundation  of  the  action  is  a  judgment  of 
the  district  court  of  Arapahoe  county  in  favor  of  Brown  &  Brother, 
plaintiffs  in  error,  against  one  A.  H.  Collins,  which  judgment  is  alleged 
to  have  perfected  a  lien  in  favor  of  said  plaintiffs  upon  a  stock  of  goods 
owned  by  the  defendant  Collins.  Tucker,  the  defendant  in  error,  and 
who  was  also  defendant  below,  was  sheriff  of  Lake  county,  and  as  such 
officer  seized  the  goods  upon  a  writ  of  attachment  issued  by  the  district 
court  of  Arapahoe  county  in  the  case  of  Brown  &  Brothei:  against 
Collins,  and  duly  levied  said  writ  thereon.  After  judgment  in  the  latter 
action.  Tucker  sold  the  goods  upon  a  special  execution  issued  from  the 
county  court  of  Arapahoe  county,  and  to  him  directed  as  sheriff  of  Lake 
county,  upon  a  junior  Judgment  rendered  in  said  county  court  in  favor  of 
the  German  National  Bank  of  Denver  against  said  Collins.  Subsec^ently 
he  returned  an  execution  afterwards  issued  upon  the  judgment  of  Brown 
&  Brother,  nulla  bona. 

The  defense  set  up  by  Tucker,  in  his  answer  to  the  complaint  in  the 
present  action,  is,  substantially,  that  the  iudgment  in  favor  of  Brown  & 
Brother  is  void,  because  it  is  a  judgment  in  personam  rendered  upon  con- 
structive service  only,  and  also  because  it  was  entered  prematurely. 
The  defendant  likewise  justifies  under  the  special  execution  in  favor  of 
the  German  National  Bank  of  Denver.  So  far  as  the  replication  is  con- 
cerned, we  have  only  to  say  that  it  is  certainly  a  remarkable  pleading, 
and,  in  our  opinion,  fully  warrants  the  criticism  passed  upon  it  by  coun- 
sel for  defendant  in  error,  who  say:  *'  The  demurrer  [to  the  answer]  was 
argued  at  length  and  overruled,  upon  which  our  learned  friends  reduced 
their  argument  of  the  demurrer  to  writing,  filed  it  in  the  cause,  and  called 
it  a  replication."  ' 

The  replication  is  clearly  bad,  but  we  can  not  agree  with  defendants' 
counsel,  that  this  conclusion  terminates  our  investigation,  and  nothing 
remains  but  to  affirm  the  judgment  of  the  court  below. 

The  errors  assigned  are:  1.  The  sustaining  of  the  demurrer  to  the 
replication;  2.  Giving  judgment  upon  said  demurrer  ^or  the  defendants 
in  error,  when  upon  the  whole  record  judgment  thereon  should  have 
been  for  the  plaintiff  in  error. 

A  rule  applicable  to  every  system  of  pleading  is,  that  a  demurrer  runs 
through  the  whole  series  of  pleadings,  and  will  be  sustained  to  the  first 
defective  pleading.  The  objections  to  the  answer,  therefore,  are  not 
waived,  as  supposed,  by  the  fact  that  a  replication  thereto  has  been  filed, 
since  a  demurrer  was  subsequently  filed  to  the  replication.  On  the  con- 
trary, the  sufficiency  in  law  of  the  answer  was  legitimately  raised  by  the 
filing  of  the  last-mentioned  demurrei;'. 

We  will  therefore  proceed  to  test  the  sufficiency  of  the  answer.  This 
involves  an  inquiry  as  to  the  validity  of  the  judgment  of  Brown  & 
Brother  against  Collins,  the  answer  alleging  fatal  irregularities  to  have 
occurred  in  the  entry  of  said  judgment.  The  objection  that  the  judg- 
ment was  prematurely  entered  is  based  upon  the  facts  that  the  only 
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Berrice  of  process  upon  Collins  was  by  the  publication  of  the  summons, 
tha  first  publication  of  which  was  on  the  seventh  of  September,  1880, 
ana  the  last  publication  thereof  on  the  sixth  of  October,  1880;  and  that 
judgment  by  default  was  rendered  against  him  on  tbe  eighteenth  day 
of  October,  1880,  or  twelve  days  after  the  last  publication.  That  the 
service  by  publication  was  complete,  and  that  the  district  court  acquired 
jurisdiction  of  the  cause  before  the  entry  of  the  judgment,  is  expressly 
declared  by  statute.  When  personal  service  can  not  be  made  upon  a  de- 
fendant, section  42  of  the  code  requires  the  summons  to  be  published  in 
a  public  newspaper  at  least  once  a  week  for  four  successive  weeks. 

The  section  concludes  thus:  ''And  in  case  of  publication  the  service 
of  summons  shall  be  deemed  complete  at  the  expiration  of  ten  days  after 
the  expiration  of  the  time  prescribed  for  publication." 

Section  46  provides  that  "  from  the  time  of  the  service  of  the  sum- 
mons in  a  civil  action,  the  court  shall  be  deemed  to  have  acquired 
jurisdiction,  and  to  have  control  of  all  subsequent  proceedings.'' 

No  distinction  is  made  by  this  section  as  to  the  manner  of  service  of 
the  summons  upon  the  defendant,  and  the  language  necessarily  includes 
service  in  either  of  the  ways  provided  by  the  preceding  sections.  Where 
service  by  publication  is  relied  upon,  it  must  be  in  a  case  and  under  cir- 
cumstances wherein  that  mode  of  acquiring  jurisdiction  is  authorized  by 
the  statute,  and  the  material  requirements  of  the  statute  must  be 
strictly  complied  with.  A  point  is  made  by  counsel  for  defendants  in 
error,  that  a  copy  of  the  summons  was  not  deposited  in  the  post-offico  by 
the  clerk  of  the  district  court,  directed  to  Collins  at  his  place  of  resi- 
dence, as  required  by  section  42. 

We  can  not  consider  this  point,  for  the  reason  that  it  does  not  properly 
arise  in  the  case.  The  section  only  requires  a  copy  of  the  summons  to 
be  BO  deposited  ''  where  the  residence  of  a  non-resident  or  absent  de- 
fendant is  known/' 

The  answer  does  not  allege  that  the  residence  of  Collins  was  known, 
nor  does  it  raise  the  objection  that  a  copy  of  the  summons  was  not  de- 
posited in  the  post-office.  So  far,  then,  as  the  objections  stated  in  the 
answer  are  concerned,  there  was  a  literal  compliance  with  the  require- 
ments of  the  statute  in  respect  to  the  service  of  the  summons,  and  in  the 
language  of  section  46,  the  court  must  be  deemed  to  have  acquired  juris- 
diction, and  to  have  had  control  of  all  subsequent  proceedings. 

But  notwithstanding  the  foregoing  conclusion,  the  judgment  against 
Collins  was  prematurely  entered.  We  have  held  in  two  cases  that 
where  service  is  obtained  by  publication  of  the  summons,  the  defendant 
has  forty  days  to  answer  the  complaint  after  the  service  is  complete: 
Conley  v.  Morris,  2  Col.  452;  Skiles  et  al.  v.  Baker,  3  Id.  201. 

This  is  a  question  of  statutory  construction,  and  was  passed  upon  by 
the  district  court,  as  appears  from  the  recital  in  the  judgment,  that  "  the 
legal  time  for  answering  having  expired,"  etc.  In  the  decision  of  this 
point  the  x^ourt  erred,  and  in  a  direct  proceeding  to  review  the  judgment 
it  would  have  to  be  reversed  for  error.  But  the  judgment  is  collater- 
ally drawn  into  question  here,  and  a  different  rule  obtains,  which  is,  that 
unless  it  is  absolutely  void,  the  error  complained  of  is  not  available  in 
this  proceeding. 

The  decided  weight  of  authority  is  to  the  effect  that  when  jurisdiction 
has  been  obtained  by  the  service  of  process,  actual  or  constructive,  all 
subsequent  proceedings  ore  exercise  of  jurisdiction,  and  however  erro- 
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nounciog  its  judgment,  no  authority  exists  for  disregarding  or  refusing 
to  give  effect  to  that  judgment  in  a  collateral  proceeding.  Section  91  of 
the  civil  code  authorizes  the  plaintiff,  at  the  time  of  cpmmencing  an  ac* 
tion  on  contract,  express  or  implied,  or  at  any  time  before  judgment, 
where  a  ground  for  attachment  exists,  to  have  the  property  of  the  de- 
fendant, not  exempt  from  execution,  attached  as  security  for  any  judg- 
ment that  may  be  rendered  in  such  action. 

Section  95  permits  the  defendant  by  an  affidavit  to  traverse  and  put  in 
issue  the  matters  alleged  in  the  affidavit  on  which  the  attachment  is 
based. 

In  the  absence  of  such  traverse,  or  of  any  application  to  quash  the 
writ  or  to  discharge  the  attachment,  the  stiatute  does  not  require  an 
investigation  of  the  truth  of  the  allegations  of  the  affidavit,  or  that  the 
court  shall  make  any  finding  or  order  concerning  either  the  attachment 
or  the  property  attached.  These  matters  are  merely  incidental  to  the 
action,  and  there  being  no  issue  as  to  them,  the  court  does  not  appear  to 
have  any  duty  appertaining  thereto  to  perform.  The  statute  itself  fixes 
the  status  pi  the  attached  property,  and  gives  full  directions  as  to  its  cus- 
tody and  disposition.  Section  105  requires  the  sheriff  to  retain  the 
property  attached  to  answer  any  judgment  that  may  be  recovered  in  the 
action,  with  two  provisos:  one  is,  if  the  attached  property  be  perishable, 
he  is  required  to  sell  it,  and  retain  the  proceeds  for  the  above  purpose; 
the  other  is,  that  before  judgment  is  obtained,  the  attached  property  or 
its  proceeds  may  be  subjected  to  execution  upon  another  judgment 
recovered  previous  to  the  issuing  of  the  attachment. 

After  judgment  for  the  plaintiff,  the  sheriff  is  required,  by  the  express 
terms  of  section  107,  not  by  the  order  of  the  court,  to  enforce  the  attach- 
ment lien  by  a  sale  of  the  property  attached,  unless  it  has  been  released 
as  provided  by  law,  or  subjected  to  execution  on  another  judgment  recov- 
ered previous  to  the  issuing  of  the  attachment.  The  objection  to  the 
judgment,  that  it  contains  no  order  as  to  the  application  of  the  attached 
property,  does  not  appear  to  be  well  taken.  The  decisions  cited  upon 
this  point,  based  upon  other  systems  of  practice  and  upon  dissimilar 
statutes,  can  not  control.  And  if  the  rule  of  decision  adopted  by  the 
supreme  court  of  the  United  States  in  respect  to  proceedings  quasi  in  rem 
against  non-residents  be  admitted,  viz.,  that  only  the  property  seized 
before  judgment  can  be  applied  in  satisfaction  of  the  judgment,  still  un- 
der our  statute  the  failure  to  make  such  order  can  not  be  held  fatal  to 
the  judgment  in  this  class  of  cases.  No  mention  of  the  attachment  being 
made  in  the  pleadings,  no  issue  being  tendered  concerning  it,  and  no 
prayer  contained  in  the  complaint  as  to  the  application  of  the  attached 
property,  any  order  of  the  court  respecting  it  would  be  outside  the  alle- 
gations of  the  complaint  and  of  the  issues.  In  addition,  are  the  consid- 
erations that  the  statute  requires  no  such  order,  but  has  vested  full 
authority  and  cast  all  responsibility  concerning  the  custody  and  proper 
application  of  the  attached  property  upon  the  officer  of  the  court.  These 
views  are  sustained  by  the  following  adjudications  upon  a  similar  stat- 
ute: Low  V.  Henry,  9  Cal.  551;  Meyers  v.  Mott,  29  Id.  364;  Oregory  v. 
Nelson,  41  Id.  282. 

The  levy  of  the  writ  of  attachment  in  this  case  being  followed  by 
judgment,  and  execution  having  issued  within  what  was  held  in  Spel- 
man  v.  Chaffee,  5  Col.  247,  to  be  a  reasonable  time,  the  plaintiff's  lien 
upon  the  attached  property  was  preserved  by  the  statute  as  against  the 
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special  execution  issued  out  of  the  county  court  upon  the  junior  judg- 
ment rendered  therein  in  favor  of  the  German  National  Bank. 

We  are  aware  that  there  has  been  a  slight  modification  of  the  statute 
under  which  the  question  of  reasonable  time  for  the  issue  of  an  execu- 
tion arose  in  the  above-cited  case,  but  the  same  reasons  therein  men- 
tioned still  exist  for  adhering  to  the  rule  there  announced.  The  objec- 
tion that  a  general  execution  was  issued  uppn  the  judgment  of  plaintiff 
in  error,  instead  of  a  special  execution  against  the  property  attached, 
is  equally  unavailing.  The  execution  follows  the  judgment,  and  under 
it  the  defendant  in  error,  as  sheriff  of  Lake  county,  was  fully  warranted 
in  subjecting  the  attached  property  to  sale  in  satisfaction  of  the  judg- 
ment. 

As  a  result  of  the  foregoing  conclusions,  we  must  hold  that  the  answer 
filed  by  the  defendants  in  error  to  the  complaint  in  this  cause  is  insuffi- 
cient to  constitute  a  defense  to  the  action.  The  demurrer  to  the  repli- 
cation, therefore,  should  have  been  carried  back  and  sustained  to  the 
answer. 

We  have  not  considered  in  the  foregoing  opinion,  and  do  not  decide 
upon,  the  effect  of  the  provisions  of  our  statute  concerning  constructive 
service  of  process,  where  property  of  an  absent  defendant  is  not  seized, 
pending  the  action,  or  where  the  property  seized  is  insufficient  to  satuify 
the  judgment  subsequently  rendered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


"DvCtBTT  BT  ALS.   V,  FbIOE  £T  ALS. 
Filed  December  4, 188S, 

Principals  and  Scbeties  on  an  iNJtwcnoN  Bond  mat  be  Sped  Together  in  an 
action  for  the  breach  of  the  conditioiiB  thereof,  and  the  damages  assessed  and  awarded 
in  such  a:;tion. 

Appeal  from  a  judgment  of  the  district  court  for  Fremont  county. 
The  opinion  states  the  facts. 

Macon  &  Cox  and  J.  F.  Vailed  for  the  appellants. 

No  appearance  for  the  appellees. 

Beck,  C.  J.  Appellants  brought  suit  in  the  court  below  upon  an  in- 
junction bond,  averring  in  their  complaint  the  dissolution  of  the  in- 
junv^tion,  and  stating  several  claims  for  damages  accruing  to  them  for 
the  -wrongful  suing  out  of  the  injunction.  Appellees,  who  are  the 
principals  and  sureties  upon  the  injunction  bond,  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  the  appellants 
amended  their  complaint.  Appellees  demurred  to  the  amended  com- 
plaint, assigning  the  same  ground  of  demurrer.  The  court  again 
sustained  the  demurrer,  and  appellants  declining  to  plead  further, 
judgment  was  given  for  Uie  appellees,  dismissing  the  complaint,  and  for 
costs,  from  which  judgment  the  appellants  have  prosecuted  this  appeal. 
The  appellees  have  made  no  appearance  in  this  court,  and  the  cause  has 
been  heard  ex  parte.  We  are  therefore  not  advised  by  the  appellees  what 
they  rely  upon  as  the  fatal  defect  or  defects  in  the  complaint  which  can 
be  reached  by  a  general  demurrer.    No  damages  were  awarded  on 
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dissolution  of  the  injanction,  nor  have  any  been  assessed  and  awarded 
in  any  proceeding  instituted  for  the  purpose  since  its  discolution. 
Courts  have  held,  underdissimilarstatutes,  however,  that  no  right  of  action 
accrued  upon  an  injuntion  bond  until  damages  were  assessed  and 
awarded  against  the  complainants  in  the  injunction  proceedings. 

Section  139  of  our  civil  code  provides  that  this  shall  not  be  necessary  in 
cases  of  this  character,  but  that  principal  and  surety  may^be  sued 
together  in  the  first  instance,  and  the  damages  assessed  and  awarded  in 
such  action.  If,  therefore,  this  objection  be  relied  upon,  it  is  untenable. 
We  are  of  opinion  that  other  objections  to  the  complaint,  if  they  exist, 
should  be  specially  assigned. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Judgment  reversed. 


Wells  et  al.  v.  Adams. 

FiUd  December  J^  1883, 

Where  One  Attorney  Employs  Another  to  Assist  Him  in  a  Certain  Litigation, 
and  promises  to  pay  him  a  *'good  fee"  for  his  services,  in  an  action  aoainst  the  former  to 
i-ecover  the  same  evidence  of  the  fee  received  by  him  is  inadmissible  when  the  amount 
thereof  was  contingent  upon  the  success  of  such  litigation. 

Hypothetical  Questions  Containing  Erroneous  Recitals  of  Facts  can  not  be 
Asked  of  an  expert  witness,  for  the  purpose  of  determining  the  value  of  such  services. 

Declarations  of  a  Person  not  a  Party  to  the  Record,  and  having  no  connection 
with  the  controversy,  are  hearsay  and  inadmissible. 

Secondary  Evidence  of  the  Contents  of  an  Important  Document  is  Inadmissible, 
unless  the  preliminary  proof  of  loss  shows  a  bona  fide  and  unsuccessful  search  in  the 
place  where  the  lost  instrument  was  deposited  and  last  seen,  or  where  it  was  most  likely 
to  be  found,  if  the  circumstances  admit  of  such  proof.  The  mere  statement  that  diligent 
search  had  been  made  in  the  plaintiff's  office,  and  the  same  was  unsuccessful,  is  not  suffi- 
cient. 

Admission  of  Evidence  as  to  the  Value  of  Services  other  than  those  sued  for  is 
error. 

Appeal  from  a  judgment  of  the  district  court  for  Custer  county.  The 
opinion  states  the  facts. 

Wells,  Smith  &  Macon  ^  in  propia  persona,  for  the  appellants. 

Oeorge  S»  Adams,  in  propia  persona,  for  the  appellee. 

Helm,  J.  Appellants  are  and  were  in  May,  1879,  copartners  in  the 
practice  of  the  law.  The  firm  was  at  that  time  engaged  in  prosecuting 
a  certain  cause,  known  as  the  Bull  Domingo  suit,  then  pending  in  the 
district  court  of  Custer  county.  Macon,  one  of  the  partners,  being  on 
the  ground  in  charge  of  the  case  in  behalf  of  himself  and  copartners, 
employed  appellee  (a  local  attorney  at  law)  to  assist  in  the  trial  thereof, 
promising  him  a  "good  fee  "  for  his  services  in  connection  therewith. 
The  cause  was  tried,  occupying  some  ten  or  twelve  days,  and  appellee 
assisted  as  counsel  therein.  Failing  to  secure  such  compensation  as  he 
deemed  his  services  worth,  appellee  brought  suit,  and  obtained  a  verdict 
and  judgment  against  appellants  for  the  sum  of  twenty-five  hundred  dol- 
lars. Neither  of  appellants  was  present  at  this  trial,  though  they  were 
represented  by  counsel ;  no  evidence  was  ofifered  in  their  behalf,  and  the 
verdict  was  based  exclusively  upon  the  testimony  introduced  by  appellee. 

It  appears  that  appellants  took  charge  of  the  Bull  Domingo  case  for 
a  contingent  fee,  and  were  to  furnish  all  of  the  legal  services  necessary 
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in  the  management  thereof;  and  appellee  and  one  Hanter  were  permitted 
to  testify  that  appellants  received  forty-two  thousand  five  hundred  dol- 
lars for  the  services  rendered. 

In  determining  the  value  of  appellee's  labor,  the  jury  doubtless  took 
into  consideration  the  amount  of  this  fee,  and  were  governed  to  some  ex- 
tent thereby. 

There  was  no  contingency  as  to  appellee's  compensation  for  his  ser- 
vices. Appellants  were  bound,  if  at  all,  to  pay  him  a  good  fee  whether 
they  received  anything  or  not.  His  compensation  did  not  depend  in 
any  way  upon  success  in  the  case;  theirs  rested  entirely  upon  this  con- 
tingency. He  was  to  be  well  paid  for  the  services  actually  rendered; 
they  might  bear  most  of  the  responsibility  and  perform  the  lion's  share 
of  the  work,  and  yet  receive  no  remuneration  whatever  therefor.  Had 
appellants  been  unsuccessful  in  that  cause,  and  received  nothing  for 
their  labor  and  responsibility,  they  could  not  have  reduced  the  amount 
of  appellee's  recovery  by  proving  that  fact  in  this  case. 

The  value  of  an  attorney's  services  in  a  given  cause  is  to  some  extent 
governed  by  the  amount  in  controversy,  and  the  consequent  responsibil- 
ity resting  upon  him. 

A  larger  fee  is  usually  charged  and  received  for  the  management  of  a 
cause  involving  fifty  thousand  dollars  than  for  similar  services  in  a  con- 
troversy over  fifty  dollars.  And  we  are  not  disposed  to  say  that  the  court 
erred  in  admitting  proofs  showing  the  value  of  the  property  at  stake  in 
the  Bull  Domingo  suit,  though  appellee  was  only  assistant  counsel 
therein,  and  bore  but  a  small  part  of  the  responsibility.  But  we  can  not, 
by  any  satisfactory  reasoning,  extend  this  rule  so  as  to  sanction  the 
court's  action  in  admitting  proofs  as  to  the  fee  received  by  appellants. 

The  court  also  erred  in  allowing  the  witness  Moorman  to  answer  the 
hypothetical  question  put  to  him.  Moorman,  who  was  a  practicing 
attorney,  was  called  for  the  purpose  of  giving  his  opinion  as  to  the  value 
of  the  services  rendered  by  appellee.  The  question  put  to  him  sup- 
posed that  the  party  occupying  the  position  of  appellants  received  forty- 
two  thousand  five  hundred  dollars  for  services  rendered,  and  it  also 
contained  a  supposition  that  appellee  was  engaged  fifteen  or  twenty  days 
in  the  preparation  and  trial  of  the  case;  whereas  his  own  testimony 
limits  the  time  to  ten  or  twelve  days.  It  is  only  reasonable  to  infer  that 
Moorman  considered  these  elements  of  the  question,  and  in  consequence 
thereof  placed  his  estimate  of  the  value  of  appellee's  services  higher 
than  he  otherwise  would. 

Witness  Hunter  was  permitted  to  testify  to  declarations  made  by  one 
Wilson,  concerning  the  employment  of  appellee  by  Macon.  Wilson  was 
not  a  party  to  the  record,  and  had  no  connection  with  the  controversy; 
his  declarations  were  purely  hearsay  and  should  not  have  been  admitted. 

Appellee,  while  testifying,  stated  the  contents  of  a  letter  received  by 
him  from  appellant  Wells.  The  only  evidence  as  to  the  loss  of  this  let- 
ter is  given  by  him  as  follows:  Question.  **Have  you  got  that  letter?" 
Answer.  "  I  have  not;  I  have  hunted  my  office  over  for  it."  Question. 
**  Have  you  made  diligent  search  for  that  letter?  "    Answer.  "  I  have." 

The  proof  of  diligence  used  in  searching  for  a  lost  instrument,  ifequired 
as  a  foundation  for  the  admission  of  oral  evidence  concerning  the  con- 
tents thereof,  depends  to  some  extent  upon  the  nature,  of  the  instrument 
lost:  2  Best  on  Ev.,  sec.  482. 

Tho  contents  of  a  letter^  or  the  saperscription  upon  an  envelope,  which 
No.  5-5 


498  WEST  COAST  REPORTER.  [Slip.  Ct.  CoL 

is  not  likely  ever  to  become  useful,  might  be  shown  by  parol  upon  more 
slender  proof  of  loss  than  would  be  required  in  the  case  of  an  important 
contract. 

But  such  secondary  evidence  aa  to  the  contents  of  any  document 
should  not  be  admitted  unless  the  preliminary  proof  of  loss  shows  a 
bona  fide  and  unsuccessful  search  in  the  place  where  the  lost  instrument 
was  deposited  and  last  seen,  or  where  it  was  most  likely  to  be  found ,  if 
the  circumstances  admit  of  such  proof  :  1  Whart.  on  Ev.,  sec.  147. 

The  declaration  of  appellee,  that  he  had  made  diligent  search  in  his 
office  for  the  letter,  is  not  a  compliance  with  the  foregoing  requirements; 
the  court  erred  in  admitting  secondary  evidence  of  its  contents. 

According  to  the  averments  of  the  complaint,  and  the  testimony  of 
appellee  himself,  he  was  only  employed  by  Macon  to  assist  in  the  trial  of 
a  suit  then  pending;  yet  he  was  permitted  to  testify  as  to  services  ren- 
dered, including  a  trip  from  Bosito  to  Pueblo,  in  a  subsequent  suit  be- 
tween the  same  litigants.  These  services  and  expenses  were  included  by 
the  jury  in  estimating  the  amount  of  his  damages.  There  was  error  in 
admitting  this  testimony,  but  as  no  exception  was  preserved  thereto,  we 
are  precluded  from  considering  the  same.    ' 

For  errors,  however,  in  the  admission  of  testimony,  to  which  exceptions 
were  duly  taken,  the  cause  must  be  reversed. 

While  some  of  these  errors  would  perhaps  not  be  sufficient  in  them- 
selves alone  to  justify  a  reversal,  yet  others  were  important,  and  taken 
together,  we  are  satisfied  that  appellants  were  seriously  prejudiced 
thereby,  and  should  be  awarded  a  new  trial. 

Beversed  and  remanded. 


Stevens  v.  Scud  Muldoon  FmNTiNa  Co. 

FUed  December  4, 1S8S. 

Writ  of  Ebbor  will  be  Dismissei)  whin  the  'Eecokd  Fahs  to  Disclose  that 
a  final  judgment  has  been  rendered. 

Errob  to  the  district  court  of  Ouray  county.  The  opinion  states  the 
facts. 

Tfwmas  George,  for  the  plaintiff  in  error. 

Markham  <&  PaUersan,  W,  Harrison,  and  F.  C.  Goudy,  for  the  defend** 
ant  in  error. 

The  Court.  The  record  in  this  case  fails  to  disclose  anything  which 
by  the  most  liberal  interpretation  can  be  termed  a  final  judgment.  The 
nearest  approach  thereto  is  the  following  language,  viz.:  ''The  court 
having  heard  the  same,  this  motion  was  granted,  and  tibe  action  dismissed 
at  plaintiff's  costs."  This  is  a  mere  declaration  that  the  action  was  dis- 
missed at  the  plaintiff's  costs;  it  does  not  profess  to  be  a  judgment, 
neither  does  it  appear  therefrom  thai  it  was  intended  to  be  such. 

"A  strict  compliance  with  forms  is  not  essential  in  the  entry  of  judg- 
ments, yet  to  constitute  a  final  judgment  the  record  must  not  only  indi- 
-cate  that  an  adjudication  took  place,  but  the  entry  must  have  been  in- 
tended OS  an  entry  of  judgment:"  Alvord  et  al.  v.  McGaughey,  5  Col.  244. 

There  being  no  finid  Judgment  to  either  affirm  *or  reverse,  the  writ  of 
error  must  be  dismissedf. 

Writ  dismissed. 
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Emery  et  al.  v.  Totjnt  et  al. 

rtled  December  14,  ISSS. 

Equity  will  not  Ithtertexe  to  Set  Aside  a  Conveyance  on  the  Geound  ov  Fraud, 
at  a  suit  of  a  general  judgment  creditor  of  the  grantor,  where  the  latter  has  other  prop- 
erty subject  to  execution  sufficient  to  satisfy  the  judgment.  In  such  action  the  com- 
plaint must  allege  the  insolvency  of  the  debtor,  or  facts  sufficient  to  indicate  that  the 
judgment  could  not  be  collected  without  equitable  aid. 

Failube  to  Make  Sdch  Allegations  can  be  Taken  Adyantaob  of  at  any  time, 
find  is  not  cured  by  evidence  establishing  the  insolvency  of  the  judgment  debtor. 

Voluntaby  Conveyance  will  not  be  Set  Aside  on  the  Gbound  op  Fbaud  on  the 
grantors'  creditors,  unless  it  is  averred  and  proved  that  the  grantor  waa  in  debt  at  the 
time  of  such  conveyance,  or  that  the  same  was  made  with  a  view  of  contracting  further 
obligations. 

Lien  of  an  Attaching  Cbeditob  is  Specific,  and  is  not  Merged  in  the  judgment 
tintil  a  transcript  of  the  judgment  docket  is  filed  in  the  office  of  the  county  recorder. 
Ko  time  is  limited  by  law  for  filing  such  transcript,  and  it  is  optional  with  the  attaching 
creditor  to  do  so  or  not. 

Lien  of  a  Judgment  Creditor  Obtained  by  Filing  a  Transceipt  of  his  Judgment 
extends  to  all  the  realty  of  the  debtor  not  exempt  from  execution,  unattached  as  well  aa 
attached.  Such  lien  takes  precedence  over  subsequent  purchasers  or  incumbrancers; 
but  if  such  transcript  Lb  not  recorded,  the  rights  of  bona  fide  purchasers  or  incumbran- 
cers of  the  debtor's  realty,  prior  to  execution  levy  thereon,  are  in  no  way  affected  by 
such  judgment. 

Complaint  in  an  Action  by  a  Judgment  Creditor,  having  a  Specific  Lien  by  at- 
tachment upon  a  particular  parcel  of  his  debtor's  land,  need  not  aver  the  fact  of  the 
debU)r's  insolvency,  where  the  object  of  the  action  is  to  have  a  subsequent  conveyance 
of  such  land  declared  fraudulent  and  void  as  to  the  pUdntlff,  and  that,  as  to  the  extent 
of  his  lien  upon  the  same,  his  right  to  obtain  satisfaction  of  his  judgment  therefrom  be 
recognized  and  enforced. 

Error  to  the  county  court  of  Larimer  county.  The  opinion  states  the 
facts. 

Tilford  d  GUmore^  for  the  plaintiffs  in  error. 

No  appearance  for  the  defendants  in  error. 

Helm,  J.  This  in  an  equitable  action  brought  by  Ella  B.  Yount,  a 
judgment  creditor  of  defendant  George  A.  Emery,  against  him  and  others, 
for  the  purpose  of  subjecting  certain  real  estate  to  the  satisfaction  of 
her  judgment.  Plaintiff's  theory  is  that  a  deed  to  one  of  the  parcels 
of  land  was  procured  by  said  Emery,  to  be  executed  to  his  wife,  a  co- 
defendant  herein,  for  the  purpose  of  defrauding  Lis  creditors;  and  that 
he  himself  assigned  a  title  bond  to  the  other  tract  to  bis  mother  and 
other  co-defendant  with  like  intent. 

The  complaint  substantially  prays  that  said  deed  be  canceled,  and  the 
lots  conveyed  to  Mary  Emery  be  subjected  to  the  payment  of  plaintiff's 
judgment;  also  that  plaintiff  be  awarded  the  benefit  of  a  specific  lien 
upon  the  lots  covered  by  the  title  bond  by  virtue  of  her  judgment  afore- 
said, and  a  writ  of  attachment  levied  thereon  in  aid  of  her  suit,,  before 
the  assignment  of  said  title  bond.  The  defense  is  that  Emery's  wife  ad- 
vanced the  purchase  money  from  her  own  funds,  and  purchased  the 
property,  and  took  the  deed  in  good  faith;  and  that  his  mother  was  the 
real  owner  of  the  title  bond  before  and  at  the  time  of  the  levy  of  said 
attachment  vmt;  that  Emery  was  merely  a  trustee  for  her  benefit,  and 
that  the  assignment  was  made  in  good  faith  and  in  execution  of  the  trust. 

The  questions  of  fraud  involved  in  the  case  were  submitted  to  a  jury, 
who  found  that  both  transactions  were  had  with  the  intent  of  defrauding 
Emery's  creditors.    A  decree  in  favor  of  plaintiff  was  entered  upon  these 
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findings.  The  complaint  nowhere  alleges  that  said  defendant  Emery  is 
insolvent,  or  that  he  has  not  other  property  amply  sufficient  to  satisfy 
plaintiff's  judgment.  It  does  not  even  aver  that  an  execution  had  ever  beea 
issued  upon  said  judgment,  or  that  any  effort  of  any  kind  had  ever  been 
made  to  procure  satisfaction  thereof;  the  only  allegation  on  this  subject 
is  that  the  judgment  "still  remains  unsatisfied  in  whole  or  in  part." 

The  evidence  shows  that  an  execution  was  issued 'upon  said  judgment 
and  returned  "unsatisfied."  Aside  from  this,  there  is  nothing  in  the 
record  bearing  upon  defendant  George  A.  Emery's  financial  condition, 
save  a  declaration  made  by  himself  to  one  of  the  witnesses,  that  he  had 
"plenty  of  property  to  pay  the  note,"  meaning  the  note  upon  which 
said  judgment  was  afterwards  rendered.  The  doctrine  is  settled,  that  a 
court  of  equity  will  not  interfere  to  set  aside  a  conveyance  on  the  ground 
of  fraud  at  the  suit  of  a  general  judgment  creditor  where  the  debtor  has 
other  property  subject  to  execution  sufficient  to  satisfy  the  judgment. 
And  therefore  it  has  become  an  established  rule  of  pleading  that  the 
bill  must  by  proper  averment  allege  insolvency,  or  facts  sufficient  to 
indicate  that  the  judgment  can  not  be  collected  without  equitable  aid; 
failing  to  do  this,  it  is  fatally  defective,  and  the  defect  is  not  cured  eveu 
in  cases  where  evidence  is  received  fully  establishing  the  insolvency  of 
the  judgment  debtor.  The  averment  is  material,  and  a  decree  upon 
proofs  without  the  necessary  allegation  is  error,  for  the  "defendant 
can  not  be  required  to  meet  and  overcome  evidence  not  responsive  to  the 
pleadings:"  Thomas  v.  Mackey  et  al.,  3  Col.  393;  Burdsell  v.  Wag- 
goner et  al.,  4  Id.  259. 

A  failure  to  state  in  the  complaint  facts  sufficient  to  constitute  a  cause 
of  action  may  be  taken  advantage  of  at  any  time:  G.  C.  P.,  sec.  56. 

Another  valid  objection  urged  against  the  complaint  in  this  case  is  its 
failure  to  aver  that  plaintiff,  or  any  one  else,  was  a  creditor  of  defendant 
Emery  at  the  time  the  alleged  conveyance  to  his  wife  was  executed. 

Before  a  court  of  equity  is  authorized  to  cancel  a  voluntary  convej'ance 
on  the  ground  of  fraud  upon  creditors,  it  must  be  alleged  and  proven 
that  debts  existed  at  the  time  the  conveyance  is  made,  or  that  it  was  ex- 
ecuted with  a  view  to  the  contracting  of  future  obligations:  ^exton  v. 
Wheaton,  8  Wheat.  229. 

These  principles  of  pleading  are  decisive  of  the  case  so  far  as  the  deed 
to  Mary  Emery  is  concerned,  and  would  terminate  our  investigations 
were  it  not  for  complications  arising  from  the  levy  of  plaintiff's  attach- 
ment writ  upon  the  property  afterwards  conveyed  to  Mrs.  A.  S.  Emery, 
The  equitable  interest  of  the  latter  in  the  premises,  if  any  she  had,  did 
not  appear  of  record;  and  there  is  nothing  to  show  that  plaintiff  had  any 
notice  thereof  until  the  assignment  of  the  title  bond. 

The  proceeding  by  attachment  is  in  the  nature  of  proceedings  m  rem, 
and  the  attaching  creditor  acquired  a  specific  lien  upon  the  property  at- 
tached; he  is  not  in  the  attitude  of  a  mere  creditor  at  large.  This  lien 
can  not  be  desti'oyed  except  by  dissolution  of  the  attachment,  or  by  some 
default  of  the  attaching  creditor:  See  Drake  on  Attachment,  sees.  224, 
225,  and  cases  cited.  And  unless  a  merger  takes  place,  it  remains  in  full 
force  and  effect.  But  it  is  contended  by  counsel  for  plaintiff  in  error, 
that  defendant  in  error  is  entitled  to  no  special  advantage  from  the  levy 
of  her  writ  of  attachment;  because  the  lien  acquired  thereby  was  merged 
in  her  judgment,  she  has  secured  no  judgment  lien  upon  the  premiseSp 
and  therefore  no  specific  lien  upon  the  same  can  be  recognized. 
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In  this  state,  an  execution,  levy,  and  sale  may  be  made  under  a  judg- 
ment QB  soon  as  rendered;  but  the  judgment  itself  constitutes  no  lien 
upon  realty  until  a  transcript  of  the  judgment  docket  is  filed  with  the  re- 
corder of  the  proper  county. 

The  attachment  lien  does  not  merge  in  the  judgment  as  contended  by 
counsel;  no  merger  takes  place  until  a  judgment  lien  exists.  Therefore 
^ith  us  thbre  is  no  merger  of  the  attachment  lien  until  a  transcript  of 
the  judgment  docket  is  duly  filed  as  aforesaid.  No  time  is  limited  by 
law  for  the  filing  of  such  transcript,  and  it  is  optional  with  the  creditor 
to  do  so  or  not. 

If  he  takes  advantage  of  the  statute  and  records,  he  obtains  a  judg- 
ment lien  upon  aU  the  realty  of  the  debtor  not  exempt  from  execution, 
unattached  as  well  as  attached;  this  lien  takes  precedence  over  subse- 
quent purchasers  or  incumbrancers  thereof.  If  he  does  not  record,  the 
rights  of  bona  fide  purchasers  or  incumbrancers  of  the  debtor's  realty 
prior  to  execution  levy  thereon,  are  in  no  way  affected  by  his  judg- 
ment. 

We  do  not  decide  how  long  this  attachment  lien  upon  realty  would 
hold  good,  nor  how  soon  the  attaching  creditor  should  move  to  subject 
the  property  to  the  satisfaction  of  his  judgment. 

When  a  transcript  of  the  judgment  docket  is  filed  with  the  recorder, 
the  lien  secured  is  good  for  s;x  years,  whether  execution  issue  or  not: 
Sess.  Laws,  1879,  sec.  16,  p.  223. 

And  it  may  be  that  in  cases  like  this,  where  the  creditor  secures  no 
judgment  lien  upon  all  the  debtor^s  really,  his  attachment  lien  upon  a 
specific  portion  thereof  would  be  held  to  survive  for  the  same  period. 
In  this  case,  however,  these  questions  are  not  presented  because  there 
was  no  delay;  this  action  was  begun  within  six  weeks  after  judgment  in 
the  original  suit.  Plaintiff's  attachment  lien  did  not  merge,  because  she 
never  filed  a  transcript  of  the  judgment  docket,  and  never  acquired  a 
judgment  lien. 

It  is  still  in  force,  and  she  is  entitled  to  the  benefit  thereof.  No  hard- 
ship will  result  in  other  cases  from  the  application  of  the  rule  we  thus 
recognize  and  adopt;  for  by  our  statute  an  attachment  of  realty  is  se- 
cured by  the  sheriff  filing  with  the  county  recorder  a  copy  of  the  writ 
and  description  of  the  property  attached:  Gode^  sec.  96;  and  this  record  is 
notice  to  all  the  world  of  the  attachment  lien  acquired  thereby;  it  in- 
forms parties  dealing  with  the  debtor  of  the  creditor's  claim  upon  the 
property  quite  as  effectively  as  does  the  filing  of  a  transcript  of  the 
judgment  docket. 

Defendant  in  error  is  then  in  the  attitude  of  a  judgment  creditor,  hav- 
ing a  specific  lien  upon  a  particular  tract  of  land,  asking  equitable  re- 
lief against  a  subsequent  fraudulent  conveyence  of  the  same.  She  de- 
mands that  such  conveyance  be  declared  void  as  to  her,  and  that,  to  the 
extent  of  her  lien  upon  the  property,  her  right  to  obtain  satisfaction  of 
the  judgment  therefrom  be  recognized  and  enforced. 

For  this  purpose  we  think  the  pleadings  sufficient;  the  issue  as  to  a 
fraudulent  assignment  of  the  title  bond  is  made  by  the  answer  and  rep- 
lication, and  supports  the  verdict  of  the  jury.  To  recover  upon  this 
branch  of  the  case,  an  averment  of  the  debtor's  insolvency  was  unneces- 
sary; the  reasons  for  that  averment  by  one  who  is  only  a  general  judg- 
ment creditor  do  not  control.  The  debtor  may  be  abundantly  able  to 
satisfy  the  judgment,  yet  he  shall  not  by  a  fraudulent  transfer  of  property 
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cbeckfl,  regardless  of  tbe  price  at  which  the  mines  were  sold.  Smith,  in 
his  testimony,  denied  this,  and  stated  that  ho  was  himself  to  receive  two 
thousand  dollars  for  all  of  the  four  mines,  or  five  hundred  dollars  for 
each,  and  that  it  was  understood  between  all  parties  in  interest  that  all 
over  two  thousand  dollars  received  from  the  sale  should  go  to  Boe  and 
one  Hjland,  who  was  co-operating  with  Boe,  and  to  whom  also  four  con- 
ditional checks  were  given  by  Smith,  aggregating  one  thousand  dollars, 
of  the  same  tenor  as  those  given  to  Boe,  but  that  it  was  agreed  to  try 
to  sell  at  four  thousand  dollars,  and  not  at  a  greater  price,  and  that 
the  property  was  therefore  bonded  to  Suydam  for  this  price.  This  cer- 
tainly seems  the  most  reasonable  construction  to  put  upon  the  agreement, 
considering  both  the  facts  which  were  admitted  and  those  which  were 
disputed,  for  it  is  difficult  to  believe  upon  the  whole  evidence  that  Smith 
agreed  to  give  ther  two  thousand  dollars  commission  to  Boe  and  Hyland, 
and  at  the  same  time  agree  that  the  property  might  be  sold  at  any  price 
whatever,  and  considering  also  that  it  further  appeared  in  testimony  that 
Butler  was  a  party  in  interest  in  the  property  with  Smith,  and  was 
entitled  to  one  half  of  the  price  that  Smith  was  to  receive. 

That  there  was  a  failure  to  make  the  sale  in  accordance  with  tbe 
original  agreement  is  evident,  but  that  such  failure  may  have  been  due  to 
the  conduct  of  Smith  is  equally  evident. 

It  is  not  disputed  that  Boe  performed  all  the  services  that  he  was 
required  and  expected  to  do  under  the  agreement  in  furtherance  of  the 
sale,  and  that  the  payment  of  the  one  thousand  dollars  to  Smith  under 
this  sale,  such  as  it  was,  by  Smith  to  Suydam,  through  Butler,  was 
brought  about  primarily  by  means  of  the  previous  efforts  of  Boe.  And 
it  can  not  be  said  that  the  sale  might  not  have  been  made  by  Boe,  under 
his  agreement  therefor,  had  he  been  allowed  by  Smith  Uie  full  time 
stipulated  by  that  agreement  in  which  to  make  the  sale.  It  appears 
from  the  testimony  of  Suydam,  that  soon  after  he  arrived  upon  the 
ground  to  examine  the  property  he  learned  that  by  dealing  directly  with 
Smith  he  could  buy  the  property  for  less  than  the  price  at  which  it  had 
been  bonded  to  Boe,  and  this  resulted  in  Smith  ofifering  it,  through 
Butler,  for  two  thousand  dollars,  that  sum  being  the  amount  Smith  was 
to  receive  under  his  agreement  with  Boe.  It  seems  an  attempt,  on  the 
part  of  Smith,  to  facilitate  a  sale  by  underbidding  his  own  agent,  Boe, 
and  getting  his  own  half  of  the  agreed  price,  leaving  Boe  without  any 
commission  for  his  services  in  procuring  a  purchaser.  At  least,  this 
action  of  Smith  was  a  violation  of  his  agreement  with  Boe,  who  was 
thus  cut  off  from  a  chance  of  maldng  the  sale  within  the  time  allowed 
him  by  the  agreement,  and  we  may  fairly  presume  that,  if  allowed  the  full 
time  conditioned  in  the  agreement,  Boe  might  have  sold  the  property 
either  to  the  purchaser  in  hand  or  to  some  other  purchaser  within  that 
time,  and  for  the  price  named  in  the  bond,  in  which  case  he  would  be 
entitled  to  the  specific  sum  sued  for. 

It  is  a  familiar  doctrine  of  the  law  of  contracts,  that  if  one  party 
is  prevented  from  fully  performing  his  contract  by  the  fault  of 
the  other  paiiy,  the  latter  can  not  be  allowed  to  take  advantage  of  his 
own  wrong  to  exempt  himself  from  liability  under  the  contract.  But 
since  the  appellee  Boe  is  not  finding  fault  with  the  judgment  of  the  court 
below,  we  have  only  to  deal  with  the  objections  to  the  judgment  as  com- 
ing from  Smith,  the  appellant,  and  upon  his  part  we  think,  there  is  no 
good  ground  for  reversal.    He  admitted  in  his  testimony  the  services  of 


Sup.  Ct.  Col.]  CITT  OF  DENVER  V.  BAYER.  505 

Boe  in  the  transaction,  and  tbat  be,  Smith,  had  offered  to  pay  Boe  fifty 
dollars  lis  compensation  for  such  services,  and  we  presume  this  admission 
was  the  basis  of  the  amount  found  by  the  court  in  favor  of  the  appellee. 
However  incorrect  this  was  as  a  basis  for  the  judgment,  in  so  far  as  it 
relates  to  the  appellee,  yet,  in  respect  to  the  appellant,  the  latter  has  no 
just  cause  of  complaint  that  the  judgment  against  him  is  for  a  sum  less 
than  the  amount  sued  for,  or  that  he  would  be  liable  for  under  a  quantum 
meruH.  So  far  as  the  record  shows,  he  made  no  objection  to  a  variance 
between  the  complaint  and  the  proofs  in  the  court  below,  where,  under 
sections  77  and  78  of  the  code,  an  amendment  if  necessary  and  proper 
might  have  been  made  to  cure  the  objection;  nor  is  it  pretended  that  ap- 

f)ellant  was  misled  by  such  variance.     In  such  case  the  objidction  is  too 
ate  when  made  for  the  first  time  in  this  court:    Sussendoiff  v.  Schmidt 
et  al. ,  65  N.  Y.  319. 

There  have  beentwo  trials  of  the  case  below,  resulting  in  a  judgment 
substantially  the  same  in  both,  and  no  sufficient  reason  appearing  for 
disturbing  the  judgment  herein  questioned,  it  will  be  affirmed. 
Judgment  affirmed. 


CiTT  ov  Denver  v,  Bayeb. 

Filed  December  21, 188S. 

The  Word  "Property,"  as  Used  ik  the  CoNSTiruTroNAL GnARANxr  that  "private 
property  shaU  not  be  taken  or  damaged  without  just  compensation,"  includes  not  only  l^e 
corporeal  thing,  whether  the  same  be  chattels  or  land,  but  also  the  right  to  fully  possess, 
use,  and  alienate  the  same. 

An  Owner  of  Land  Adjoining  a  Street  is  not  Entitled  to  Compensation  under 
SUCH  Constitution Aii  Guaranty  for  Injuries  to  his  property,  occasioned  by  a  reason- 
able improvement  of  the  street  by  the  proper  authorities,  for  the  greater  convenience  of 
the  public,  or  for  a  temporary  inconvenience  resulting  from  a  legitimate  use  thereof  by 
the  public;  but  where  such  injuries  result  from  a  change  in  or  use  of  the  street,  wholly 
foreign  to  the  ordinary  purposes  of  a  highway,  as  where  the  same  is  devoted  to  the  pur- 
poses of  a  steam-railroad,  such  owner  is  entitled  to  compensation,  although  such  use  was 
authorized  by  the  authorities  having  charge  of  the  streets.  And  this  result  follows 
whether  the  fee  in  the  street  is  in  sudi  owner  or  not. 

What  Constitutes  a  "Taking"  or  "Damaging"  op  Private  Property,  within  the 
meaning  of  the  constitution,  stated,  and  the  distinctions  between  commented  upon  and 
explained. 

An  Opinion  of  a  Court  is  not  Decisive  of  a  Question  not  Mentioned  therein, 
although  the  same  might,  and  perhaps  should,  have  been  passed  upon. 

A  Municipal  Corporation  is  not  Liablb  for  Injuries  to  Land  caused  by  building 
and  operating  a  steam-railroad  in  an  adjoining  street,  although  the  right  so  to  use  such 
street  was  conferred  upon  the  railroad  company  by  an  ordinance  of  the  city  council. 

The  Measure  of  Damages  in  an  Action  for  Such  Injuries  is  the  Actual  Diminu- 
tion in  the  market  value  of  the  land,  for  any  use  to  which  it  may  reasonably  be  put;  and 
if,  by  reason  of  the  proximity  of  such  railroad,  such  land  has  been  in  anyway  peculiarly 
benefited,  such  benetit  should  be  deducted  in  determining  the  amount  of  the  owner^ 
compensation. 

Appeal  from  a  judgment  of  the  district  court  for  Arapahoe  county. 
The  opinion  states  the  facts. 

J.  P.  Brockway,  Stallcup,  Luthe  d  Shaffroih,  J.  A»  Dawson^  and  J.  C 
SiaUcup,  cUy  ailomey,  for  the  appellant. 

Samuel  E.  Broion,  for  the  appellee. 

Helm,  J.  Plaintiff  below  seeks  to  recover  in  this  action  for  the  ob- 
struction of  free  ingress  and  egress  to  and  from  his  lots  by  means  of  the 
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street  upon  which  they  fronts  ana  for  a  depreciation  in  the  value  of  his 
property,  caused  by  the  construction  and  operation  upon  the  street  of 
the  railroad  mentioned  in  the  pleadings. 

Three  questions  are  fairly  presented  for  adjudication  by  the  record 
before  us:  1.  Is  the  abutting  lot  owner  in  this  state  entitled  to  compen- 
sation when  the  adjoining  street  is  occupied  by  an  ordinary  railroad,  and 
his  property  is  thereby  injured?  2.  If  he  is,  did  the  city  of  Denver  be- 
come liable  therefor,  through  the  action  of  its  council  in  passing  the 
ordinance  recited  in  the  answer?  And,  3.  If  the  adjacent  proprietor  is 
entitled  to  compensation,  what  is  the  proper  measure  of  damages  by 
which  the  same  shall  be  determined? 

The  abutting  lot  owner  has  a  peculiar  interest  in  the  street;  he  has 
rights  therein  not  shared  by  the  general  public.  If  the  fee  thereof  be 
in  the  municipality,  he  owns  an  easement  therein;  this  easement,  or  right, 
though  incorporeal  and  intangible,  often  gives  to  the  realty  whatever 
•value  it  may  be  found  to  possess.  Without  it,  the  land  and  the  im- 
provements thereon  may  be  of  little  use  or  benefit;  with  it,  they  may 
yield  to  the  owner  a  handsome  revenue.  This  is  especially  true  of  busi- 
ness streets  and  business  blocks  erected  thereon. 

Property  in  its  broader  and  more  appropriate  sense  is  not  alone  the 
chattel  or  the  land  itself,  but  the  right  to  treely  possess,  use,  and  alien- 
ate the  same;  and  many  things  are  considered  property  which  have  no 
tangible  existence,  but  which  are  necessary  to  the  satisfactory  use  and 
enjoyment  of  that  which  is  tangible.  The  people  and  the  courts  of  Col- 
orado are  constantly  treating  as  property  the  right  to  a  use  of  water 
acquired  by  priority  of  appropriation;  the  right  of  user  would  of  course 
be  of  no  value  without  the  water,  but  it  is  this  right  that  is  mainly  the 
subject  of  ownership.  Incorporeal  hereditaments,  particularly  those 
denominated  easements,  have  always  been  considered  property,  Doth  by 
the  civil  and  the  common  law.  They  are  generally  attached  to  things 
corporeal,  and  are  said 'to  ''issue  out  of  or  concern"  them;  but  any 
wrongful  interference  therewith  has  been  promptly  recognized  and  pun- 
ished by  the  courts. 

No  good  reason  is  observed  for  discriminating  against  the  easement  in 
a  street  connected  with  the  lot  of  an  abutting  owner.  We  are  disposed 
to  say  that  it  is  property  within  the  meaning  of  our  constitution,  and 
any  interference  therewith  which  results  in  injury  to  the  realty  must, 
with  the  exceptions  hereinafter  stated,  be  justly  compensated.  If  in 
such  a  case  there  be  no  technical  taking  of  private  property,  there  is  a 
damaging  thereof  within  the  constitutional  inhibition.  Whatever  per- 
manently prevents  the  adjacent  owner's  free  use  of  the  street  for  ingress 
or  egress  to  or  from  his  lot,  and  whatever  interference  with  the  street 
permanently  diminishes  the  value  of  his  premises,  is  as  much  a  damage 
to  his  private  property  as  though  some  direct  physical  injury  were  in- 
flicted thereon. 

But  sometimes  these  interferences  and  resulting  injury  may  properly, 
even  in  this  state,  be  held  to  be  damnum  absque  injuria;  as  where  they 
are  occasioned  by  a  reasonable  improvement  of  the  street  by  the  proper 
authority  for  the  greater  convenience  of  the  public;  or  where  a  mere 
temporary  inconvenience  or  injury  results  from  a  legitimate  use  thereof 
by  the  public. 

The  streets  of  a  municipal  corporation  are  highways;  they  are  dedicated 
to  the  use  of  the  general  public,  and  it  has  a  i-ight  therein  in  the  nature 
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of  an  easement— a  right  which  is  termed  an  easement  by  some  of  the 
authorities.  Whether  the  fee  thereof  be  in  the  city  or  in  the, adjoining 
owner,  this  right  of  the  public  ordinarily  remains  the  same;  if  in  the  for- 
mer, such  fee  is  generally  in  trust  for  the  benefit  of  the  public.  If  in 
the  latter,  it  is  subject  to  the  right  of  user  or  enjoyment  by  the  public 
for  all  the  ordinaiy  and  legitimate  purposes  of  a  highway.  With  us  the 
control  thereof  is,  in  either  case,  Tested  by  law  in  the  municipal  govern- 
ment; it  is  the  duty  of  the  city  council  to  protect  and  improve  the  same 
in  such  manner  as  will  render  it  most  useful  for  a  highway.  In  deter- 
ming  what  changes  and  improvements  are  most  conducive  to  this  end, 
the  council  exercise  a  large  discretion,  and  unless  unreasonable  changes 
are  made,  or  injury  results  to  the  adjoining  premises  through  tbe  unskill- 
fulness  or  negligence  of  those  employed,  the  owner  thereof  will  not  be 
heard  to  complain;  though,  in  fact,  tbe  real  value  and  convenience  of 
his  property  are  diminished  thereby.  For  in  purchasing  his  lot  or  in 
relinquishing  the  public  easement,  he  is  conclusively  presumed  to  have 
contemplated  this  power  and  authority  of  the  municipal  government, 
and  is  held  to  have  anticipated  any  injury  to  hia  abutting  land  resulting 
from  a  reasonable  and  proper  exercise  thereof. 

But  it  must  be  borne  in  mind  that  these  presumptions  attach  only  so 
long  as  the  purpose  of  the  change  is  to  render  the  street  more  conven- 
ient and  useful  as  a  highway.  When  this  object  is  abandoned,  and  the 
council  direct  or  permit  a  change  or  use  wholly  foreign  to  the  ordinary 
purposes  of  a  highway,  and  when  thereby  adjacent  property  is  actually 
damaged,  the  owner  thereof  is,  in  this  state,  entitled  to  reasonable  com- 
pensation for  the  injuiy. 

The  abutting  owner  may  well  be  presumed  to  have  taken  into  consid- 
eration the  fact  that  the  grade  of  the  street  might  be  raised  or  lowered, 
that  pavement  might  be  laid  and  bridges  and  culverts  constructed,  and 
that  a  street  railroad,  even,  might  be  built  and  operated  thereon;  and  it 
may  fairly  be  presumed  that  in  purchasing  he  anticipated  and  allowed 
for  the  possible  or  probable  damages  to  result  from  these  and  similar 
changes,  or  that  he  signified  his  consent  thereto,  and  thus  deprived  him- 
self of  any  right  to  compensation  therefor.  But  no  such  presumption, 
consent,  or  estoppel  applies  to  the  use  of  the  street  by  an  ordinary  rail- 
road. Tbe  argument  that  such  a  railroad  is  an  improved  public  high- 
way, and  therefore  its  construction  and  operation  in  the  street  is  only 
an  improved  and  appropriate  use  thereof,  we  do  not  regard  as  resting 
either  upon  correct  principle  or  sound  logic. 

The  street  is  designed  for  local  convenience  and  use,  and  is  dedicated 
thereto;  it  should  be  entirely  unobstructed,  save  as  temporaiy  obstruc- 
tions occur  in  the  improvement  thereof  by  the  proper  authorities  or  in 
its  legitimate  use  by  the  public. 

An  ordinary  railroad  is  not  a  local  convenience;  the  city  is  but  one  of 
its  termini;  its  cars  do  not  stop  at  the  beck  of  any  one  who  may  wish  to 
ride,  and  do  not  commonly  transport  passengers  from  one  point  to  an- 
other within  the  city;  its  ties  and  rails,  as  generally  laid,  are  a  perma- 
nent interference  with  the  use  of  the  street  for  ordinary  vehicles;  the 
smoke  and  dust,  interruption  and  noise,  produced  by  operating  its  trains, 
are  a  perpetual  annoyance,  and  the  danger  a  constant  menace,  in  the 
occupation  and  enjoyment  thereof  for  the  usual  purposes. 

'We  can  not  escape  the  conclusion  that  such  a  railroad  is  an  additional 
burden  or  servitude  not  comprehended  within  the  easement  for  an 
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ordinary  public  street  or  highway — ^a  burden  or  servitude  which  the 
abutting  owner  can  not  be  presumed  to  have  anticipated  or  consented  to. 

The  railroad  is  a  public  benefit;  it  is  generally  of  great  advantage  to 
the  town  or  city  to  or  through  which  it  is  built  and  operated.  And  for 
any  injury  or  annoyance  occasioned  thereby,  which  an  adjoining  owner 
shares  in  common  with  the  general  public,  he  ought  not  to  recover;  but 
for  those  damages  which  are  peculiar  to  him,  which  affect  his  property  and 
impair  its  value  without  injuring  that  of  his  neighbor,  he  ought  in  justice 
to  receive  compensation. 

We  are  aware  that  upon  some  of  these  questions  the  courts  are  by  no 
means  in  accord-— our  views  conflict  with  the  decisions  of  courts  for  whom 
we  entertain  the  prof  oundest  respect.  But  while  this  want  of  harmony 
is  to  be  regretted,  it  can  not  be  avoided,  for  agreement  with  all  the  able 
decisions  is  impossible.  No  attempt  has  been  made  to  review  in  this 
opinion  the  cases:  the  task  would  be  too  long  and  laborious;  we  have 
not  stated  exhaustively  the  reasons  controlling  the  views  odopted  upon 
this  branch  of  the  case,  nor  shall  we  undertake  to  do  so.  There  are,  how- 
ever, a  few  subjects  and  decisions  which  we  feel  called  upon  to  more 
specifically  consider. 

A  distinction  has  sometimes  been  made  with  reference  to  the  fee  of  the 
highway.  The  doctrine  is  announced,  and  supported  by  a  strong  pre- 
ponderance of  authority,  that  if  the  fee  of  the  street  be  in  the  public,  or 
m  the  municipality  for  the  use  of  the  publio,  the  legislature  may  authorize 
it  to  be  used  for  the  construction  and  operation  of  a  railroad,  without 
compensation  to  the  adjoing  property  owner,  and  against  his  wishes. 
And  of  course  the  legislature  may  delegate  to  the  municipal  authorities 
power  to  grant  the  same  privilege,  with  like  immunity  from  liability,  to 
lot  owners  along  the  street  occupied.  See  the  following  works  and 
the  cases  cited  therein:  2  Dillon  on  Mun.  Corp.,  sec.  666;  Mills  on  Em. 
Dom.,  sec.  203;  Cooley's  Const.  Lim.,  6th  ed.,  687. 

We  are  not,  as  may  at  first  seem,  ignoring  this  doctrine,  or  necessarily 
denying  its  correctness  under  the  law  prevailing  where  it  has  been 
declared.  A  careful  examination  shows  that  almost  without  exception 
those  decisions  which  consider  the  subject,  and  deny  a  right  to  compen- 
sation for  injuiy  where  the  abutting  owner  does  not  also  own  the  fee  of 
the  street,  were  rendered  under  constitutions  which  require  compensation 
only  for  the  taking  of  private  property,  and  a  majority  of  those  opinions 
are  largely  devoted  to  analyzing  the  word  "taken,"  and  to  defining  its 
meaning  as  used  in  their  respective  constitutions. 

The  constitution  of  Colorado  contains  the  following  provision:  **  Pri- 
vate property  shall  not  be  taken  or  damaged  for  public  or  privale  use 
without  just  compensation."  We  believe  that  the  framers  of  this  instru- 
ment did  not  insert  the  words  "  or  damaged"  therein  without  a  purpose. 
We  can  not  consent  to  the  proposition  that  these  words  add  nothing  to  the 
word  "  taken,"  also  used,  and  that  the  provision  would  be  just  as  broad 
without  them.  It  is  hardly  necessary  to  invoke  the  course  of  -construc- 
tion which  forbids  that  we  shall  consider  them  as  either  meaningless  or 
merely  cumulative. 

The  position  taken  in  some  of  the  cases  is,  that  if  the  adjoining  owner 
has  not  the  fee  of  the  street,  and  the  value  of  his  property  be  diminished 
fifty  per  cent,  by  the  construction  of  the  railroad  therein,  he  has  no  re- 
dress; while,  if  he  be  the  fortunate  owner  of  this  fee,  he  may  recover, 
not  only  for  the  taking  or  appropriation  of  the  street,  but  also  for  the 
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interference  witb  his  easement  and  the  decrease  occasioned  in  the  value  of 
his  premises.  Yet,  whether  he  own  the  fee  or  not.  his  rights  in  connec- 
tion with  the  street,  while  it  remains  a  street,  are  practically  the  same. 
His  possession  of  this  fee  in  no  special  way  contributes  to  the  use  or  en- 
joyment of  his  lot,  and  enables  him  to  exercise  no  greater  control  OTer 
the  street  than  he  would  have  without  it. 

This  distinction  as  to  the  fee  seems  to  rest  upon  the  fact,  that  in  one 
case  there  is  a  wrongful  incumbrance  of  his  freehold,  while  in  the  other 
there  is  not.  The  actual  injuiy  inflicted  is  about  the  same  in  both.  But 
while,  if  the  fee  vest  in  the  city,  there  may  be  no  wrongful  incumbrance 
of  his  estate  in  the  sense  of  these  cases,  there  is,  under  our  constitution, 
at  least  a  damaging  thereof,  for  which  he  is  entitled  to  compensation. 

Constitutional  provisions,  where  only  the  taking  of  private  property  is 
to  be  compensated,  have  frequently  been  held  to  include  any  ''direct 
physical  obstruction  or  injury"  to  the  abutting  premises,  even  though 
there  be  no  actual  appropriation  of  the  ground  itself,  as  where,  by  exca- 
vation or  embankment,  water  was  caused  to  overflow  the  same;  a  kind 
or  class  of  injuries  for  which,  in  the  absence  of  constitutional  or  statutory 
enactment,  a  remedy  existed  at  common  law:  Toledo,  Wabash  &  West- 
erly R'y  Co.  V.  Morrison,  71  111.  616;  Hooker  v.  New  Haven  &  N.  H.  Co., 
14  Conn.  146;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166. 

We  think  this  construction  of  the  provision  eminently  reasonable  and 
jast.  Accepting  it  as  correct,  we  are  forced  to  draw  the  inference  that 
the  wordst  **  or  damaged"  with  us  were  intended  to  reach  still  another 
class  of  injuries.  To  this  class  f)elong,  in  our  judgment,  those  com- 
plained of  in  the  case  at  bar.  Upon  this  subject  see  Gottschalk  v.  C.  B. 
&  Q.  R.  R.  Co.,  S.  C.  Nebraska,  16  Reporter,  No.  13,  p.  402;  also  Trans- 
portation Co.  V.  Chicago,  99  U.  S.,  and  other  cases  hereinafter  consid- 
ered. 

There  has  heretofore  been  no  interpretation  of  our  constitutional  pro- 
vision by  this  court,  with  reference  to  damages  such  as  those  complained 
of  in  the  case  before  us. 

The  rights  of  the  parties  in  Col.  Cent.  R.  R.  v.  Molandin,  4  Col.  154, 
occurred  prior  to  the  adoption  of  that  instrument;  and  for  this  reason, 
although  the  decision  was  rendered  subsequent  thereto,  no  mention  was 
made,  or  discussion  had,  of  the  constitutional  inhibition.  But  section 
48  of  chapter  18,  revised  statutes  of  1868,  provides  that  private  prop- 
erty shall  not  be  ''  taken  or  injuriously  affected  "  without  compensation. 
This  statute  remained  in  force  till  1876;  and  it  may  be  urged  that  the 
decision  in  the  Molandin  case  above  mentioned  was  governed  thereby. 

We  may  admit  that  the  words  of  the  statutes, "  injuriously  affected,"  are 
as  comprehensive  in  meaning  as  the  word  '*  damaged"  used  in  the  con- 
stitution, and  yet  not  be  concluded  by  the  foregoing  decision.  The  stat- 
ute was  not  relied  upon  or  discussed  in  that  case;  not  a  word  appears  in 
the  opinion  itself,  nor  in  the  briefs  and  arguments  of  counsel,  to  show 
that  it  was  even  remotely  considered.  The  opinion  of  a  court  is  not 
decisive  of  a  question  not  mentioned  therein,  although  the  same  might, 
perhaps  should,  have  been  passed  upon.  It  is  generally  a  party's  privi- 
lege to  waive  a  statutory  right;  and  courts,  particularly  those  of  last 
resort,  do  not,  as  a  rule,  press  upon  litigants  the  benefit  of  a  right  or 
privilege  which  they  have  elected  not  to  invoke  or  claim.  Had  the  courts 
been  called  upon  for  a  construction  of  that  statute,  it  is  probable  that  a 
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view  would  have  been  adopted  similar  to  the  one  here  announced  as  to 
our  constitutional  provision. 

The  sixty-eighth  section  of  the  ''land  clauses  consolidation  act/' 
8  and  9  Vict.,  c.  18,  contains  the  following  language:  "  If  any  party  shall 
be  entitled  to  any  compensation  in  respect  of  any  land  or  any  interest 
therein,  which  shall  have  been  taken  for  or  injuriously  affectedL  by  the 
execution  of  the  works,  and  for  which  the  promoters  of  the  undertaking 
shall  not  have  made  satisfaction/'  such  compensation  was  to  be  deter- 
mined as  in  the  act  provided. 

It  will  be  observed  that  this  section  contains  the  words  "taken"  and 
''  injuriously  affected/'  used  in  our  statute  of  1868,  and  it  is  not  improb- 
able that  these  words  were  borrowed,  either  directly  or  indirectly,  from 
section  68,  aforesaid,  or  from  some  other  English  act  using  them  in  the 
same  connection. 

The  English  courts,  in  interpreting  this  statute,  have  usually  (not 
alwiys)  held  that  the  words  "  injuriously  affected  "  only  allow  compensa- 
tion where  a  right  of  action  would  have  existed  at  common  law;  yet,  in 
their  application  of  this  construction,  they  have  been  extremely  Uberal', 
sometimes  declaring  that  actionable  at  common  law  which  we  generally 
do  not  so  consider. 

In  McCarthy  v.  Metropolitan  Board  of  Works,  7  L.  B.  C.  P.  508,  the 
action  was  brought  to  recover  for  the  depreciation  in  value  occasioned  to 
plaintiff's  premises  by  the  stopping  up  and  destruction  of  a  certain  dock 
near  the  same.  ''Plaintiff  had  no  right  or  easement  in  the  dock,  other 
than  his  right  as  one  of  the  public;"  ''nor  was  there  appurtenant  or 
otherwise  belonging  to  plaintiff's  premises  any  easement  or  privilege  in 
or  to  the  dock."  But  by  reason  of  their  proximity  thereto,  there  being 
only  a  narrow  street  between,  the  buildings  were  rendered  valuable, 
either  to  sell  or  occupy;  and  by  the  destruction  thereof  they  were  per- 
manently damaged  and  diminished  in  value. 

The  court,  'per  Willis,  J. ,  say :  "  Notwithstanding  the  striking  differences 
of  opinion  which  have  been  expressed  upon  this  subject,  I  can  not  enter- 
tain the  slightest  doubt  that  what  was  done  here  was  an  injurious  affect- 
ing  of  the  plaintiff's  property,  which  would  have  given  him  a  cause  of 
action  before  the  statute,  and^hich  entitles  him  to  compensation,  under 
section  68."  The  plaintiff's  recovery  of  one  thousand  nine  hundred 
pounds  was  sustained. 

In  The  East  and  West  India  Docks  v.  Gattke,  3  Mac.  &  G.  It^d,  defend- 
ant professed  to  have  "incurred  gi'eat  pecuniary  loss  and  damage  by 
reason  of  the  construction  of  the  plaintiff's  railway  in  the  immediate 
vicinity  of  his  premises;"  he  claimed  compensation  under  said  act,  on 
the  ground  that  his  property  was  injurioiLsly  affected. 

The  lord  chancellor  declines  to  maintain  an  injunction  permitting 
defendant's  proceeding  by  suit  to  collect  damages  for  the  injury.  His 
lordship  suggests  that  under  this  statute  a  party  is  entitled  to  compen- 
sation where  his  lands  are  not ''  taken,  used,  or  directly  interfered  with/' 
but  where  there  is  a  ''consequential"  injury,  resulting  in  the  actual  de- 
preciation of  the  value  thereof. 

Beckett  v.  Midland  B'y  Co.,  8  L.  B.  C.  P.  82,  was  a  case  where  the 
highway  fifty  feet  wide  in  front  of  plaintiff's  premises  was  narrowed  by 
means  of  a  railroad  embankment  to  thirty-three  feet  in  width.  Plaintiff 
claimed,  among  other  things,  that  by  the  narrowing  of  the  road  and  the 
embankment  the  value  of  his  property  was  reduced.    Bovill,  O.  J.. 
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Bpeaking  of  the  property's  being  injnriously  affected  under  Baid  section 
68,  says:  ''I  am  also  of  opinion  that,  but  for  the  act  of  parliament 
"which  authorized  the  making  of  the  railway  and  the  narrowing  of  the 
road,  an  action  might  have  been  maintained  by  the  plaintiff  for  such 
injury,  and  that  he  is  entitled  to  claim  compensation  under  the  provis- 
ions of  the  act  I  have  referred  to;"  and  Willis,  J.:  "I  am  of  the  same 
opinion.  ♦  ♦  ♦  j{;  must  be  conceded  that  there  was  a  damage  to 
the  owner  of  the  house  from  the  narrowing  of  the  road  in  front  of  it. 
It  is  not  worth  so  much  to  sell  or  let  as  it  was  before.  I  will  not  cite 
authorities  upon  a  matter  which  is  so  plain." 

The  learned  judge  who  delivered  the  opinion  in  Bigmy  v.  The  City  of 
Chicago,  102  111.  64,  formulates  the  rule,  deducible  from  the  foregoina 
and  other  cases,  in  the  following  language:  ''If  there  has  been  some 
dii-ect  physical  disturbance  of  a  right,  either  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  lus  property,  and  which  gives  to  it 
an  additional  value,  and  (if)  by  reason  of  such  disturbance  he  has  sus- 
tained special  damage  with  respect  to  his  property  in  excess  of  thai 
sustained  by  the  public  generally,"  the  common  law  would,  but  for  some 
legislative  enactment,  afford  him  redress.  A  recovery  was  sustained 
where  the  injury  resulted  from  the  construction,  without  negligence, 
through  the  public  street,  of  a  viaduct  by  the  municipal  authorities. 

It  is  immaterial  whether  or  not  we  declare  the  English  rule  thus 
formulated  in  Illinois  sufficiently  well  established  to  recognize  a  right 
of  action  at  common  law  in  cases  like  this;  for  whether  we  so  conclude, 
and  say  with  these  English  cases,  interpreting  words  similar  in  meaning 
to  those  of  our  constitution,  that  such  language  only  gives  a  right  to 
recover  where  it  would  have  existed  at  common  law,  or  whether  we  in- 
trepret  the  provision  of  our  constitution,  as  did  Lord  Westbury  the 
English  statute,  as  recognizing  a  new  right  of  action,  the  result  is  the 
same;  in  either  event,  parties  are  entitled  to  compensation  for  such  in- 
juries as  are  here  complained  of. 

Lord  Westbury  in  the  case  of  Bicket  v.  Directors  of  Metropolitan  B'y 
Co.,  2  Law  Bep.  H.  L.  175,  questions  the  correctness  of  the  above  rule 
as  applied  to  the  English  statute,  in  the  following  vigorous  language :  *'  If 
this  view  be  correct,  it  follows  that  it  is  a  mistake  to  lay  down,  as  I  find 
it  in  several  cases,  and  in  effect  in  the  judgment  of  four  judges  in  this 
case,  that  the  iniury  intended  by  the  words  '  injuriously  affected,'  must 
be  one  of  which,  if  there  has  been  no  statute  enabling  the  company  to  do 
the  act,  an  action  would  have  lain  for  the  injury  at  common  law,''  and 
again  he  says:  "  Where,  therefore,  the  general  railway  apts  use  the  term 
"injuriously  affected,' the  word  'injuriously'  does  not  mean  'wrong- 
fully' or  'unlawfully;'  nor  does  it  imply  that  compensation  is  limited 
to  cases  where  the  act  done  is  such  as  but  for  the  powers  given  would 
be  a  tort  at  common  law.  The  words  mean  '  damnously  affected '  only. 
*  *  *  There  is  nothing  in  the  statutes  to  warrant  the  position  that 
there  shall  be  no  compensation  where  at  common  law  there  would  have 
been  no  right  of  action." 

In  Transportation  Company  v.  Chicago,  99  XT.  S.  635,  the  court,  in 
speaking  of  the  constitution  of  Illinois  of  1870,  say:  "  It  ordains  that 
private  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation.  This  is  an  extension  of  the  common  provision  for 
the  protection  of  private  property." 

The  following  cases  were  decided  under  constitutional  inhibitions  sim- 
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ikr  to  ours  in  this  respect;  and  they  assume,  without  discussion,  that  the 
words  "or  damaged"  thus  used  are  the  recognition  by  their  respeciiye 
constitutions  of  a  new  right  of  recovery;  they  do  not  limit  such  right  to 
cases  where  an  action  would,  without  the  constitutional  provision,  have 
lain  at  common  law :  Williams  v.  G.  C.  &  S.  F.  B'y,  1  Denver  Law 
Jour.,  No.  34,  p.  267;  Graves  v.  Q.  0.  &  S.  F.  R'y,  1  Texas  Law  Jour.  8; 
Johnson  v.  Parkersburg,  16  W.  Va.  402;  Moore  v.  City  of  Atlanta,  1 
Denver  Law.  Jour.,  No.  10,  p.  78;  City  of  Atlanta  v.  Green^  Sup.  Ct, 
Ga.,  Sept.  Term,  1881;  City  of  Elgin  v.  Eaton,  83  111.  536. 

The  two  Texas  cases,  t.  e.,  those  of  Williams  and  Graves,  above  men- 
tioned, were  brought  to  recover  for  injuries  from  the  use  of  the  street 
by  a  railroad.  The  others  were  against  the  cities  for  damages  caused  in 
grading  the  streets  by  their  respective  councils.  The  right  to  recover 
compensation  was  sustained  in  all. 

As  will  be  observed,  we  do  not  go  so  far  as  some  of  these  cases.  That 
our  position  might  not  be  misunderstood,  we  have,  at  the  risk  of  being 
charged  with  repetition,  suggested  that,  as  at  present  advised,  we  think 
that  for  injuries  caused  by  a  reasonable  change  or  improvement  of  the 
street  by  the  council  in  a  careful  manner  the  abutting  owner  should 
not  recover. 

We  now  proceed  to  consider  the  liability  of  the  city  in  this  case  for 
such  compensation.  The  ordinance  before  us  might  perhaps  be  con- 
strued as  in  no  way  undertaking  to  compromise,  the  right  of  adjoining 
owners  in  cases  like  this  to  compensation  by  simply  granting  a  license 
on  behalf  of  the  public  and  the  city  government  to  occupy  the  street  in 
question;  we  might  possibly  regard  it  as  merely  a  declaration  that  both 
the  city  government  and  the  general  public  consented  to  such  use  of 
the  street,  and  would  interpose  no  objection  or  obstacle  thereto.  To 
this  extent  the  council  had  power  to  act;  beyond  this  it  could  not  go. 
Uuder  such  a  view  of  the  ordinance,  no  one  would  contend  for  a 
moment  that  the  action  against  the  city  could  be  maintained. 

On  the  other  hand,  if  the  ordinance  in  question  was  intended  to  con- 
fer upon  the  company  a  right  to  use  the  street  for  railroad  purposes, 
without  compensation  to  adjoining  owners,  where  permanent  injury 
results  from  the  use  it  is  in  this  respect  an  effort  to  authorize  something 
expressly  forbidden  by  the  constitution.  The  act  of  the  council  was  a 
clear  usurpation  of  power  not  possessed;  the  ordinance,  in  so  far  as  it 
denies  the  right  to  compensation ,  is  ultra  vires  and  void.  We  find  no 
statutory  provision  authorizing  such  action  by  the  city  council,  and  if 
such  a  statute  existed,  it  would  also  be  void. 

But  if  the  cit^  council  assume,  or  attempt  to  assume,  powers  not  con- 
ferred, their  action  is  not  binding  upon  the  corporation :  2  Dillon  on  Mun. 
Corp.,  sees.  563, 767,  768,  and  cases  cited.  Certainly  a  municipal  corpo- 
ration can  not  be  bound  by  the  action  of  its  council  sanctioning,  or  at- 
tempting to  sanction,  disobedience  of  law.  The  case  of  Stack  v.  The 
City  of  East  St.  Louis,  81  111.  377,  cited  by  counsel,  might  possibly  be 
thought  to  recognize  a  right  of  recovery  in  a  case  like  this,  upon  the  doc- 
trine of  principal  and  agent.  But  we  can  not  realize  the  fitness  of  this 
application  of  the  rule  of  agency.  If  the  city  council  determine  to 
make  some  change  in  a  street  for  the  benefit  of  the  public,  and  proceed 
to  do  the  work,  the  contractors  or  employees  would  be  the  city's  agents; 
for  injuries  arising  from  their  unskillfulness  or  negligence,  the  mu- 
nicipality would  unquestionably  be  liable.    But  the  construction  of  an 
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ordinary  railroad  is  not,  as  we  have  found,  an  improTement  of  the  street 
for  the  convenience  and  benefit  of  the  local  public:  it  is  a  private  enter- 
prise for  private  profit.  Tme,  the  city  attaches  certain  conditions  to  the 
Hcense  granted—^such  as  that  the  road-bed  shall  be  upon  a  certain  grade, 
that  culverts  shall  be  constructed  for  the  gutters  and  planks  laid  at  the 
crossings;  but  otherwise  the  municipal  authorities  do  not  control  the  enter- 
prise. Whether  we  term  the  railroad  company  purely  a  private,  or  whether 
we  call  it  a  qiKm  public  corporation,  the  situation  remains  unchanged. 
In  constructing  and  operating  the  road,  it  is  actibi^g  for  itself,  and  not  for 
the  city.  It  is  no  more  the  city's  agent  than  is  the  individual  licensed 
by  ordinance  or  resolution  to  engage  in  some  legitimate  private  business 
requiring  such  license  or  authority.  If  the  railroad  company  disobey 
the  law  in  building  or  operating  its  road«  the  city  is  no  more  responsible 
therefor  than  it  would  be  for  a  tort  of  the  private  individual  in  the  pur- 
suit of  his  business  aforesaid. 

The  remaining  question  to  be  passed  upon  refers  to  the  measure  of 
damages  adopted  by  the  court,  in  admitting  testimony,  and  in  charging 
VbB  jury.  Unlike  actions  for  trespass  to  realty,  where  the  plaintiff  can 
only  recover  for  the  injuiy  done  up  to  the  commencement  of  the  suit,  in 
suits  of  this  kind  a  single  recovery  may  be  had  for  the  whole  damage  to 
xesult  from  the  act,  the  injury  being  continuing  and  permanent. 

After  thorough  examination  of  the  cases,  we  are  of  opinion  that  the 
following  rule  is  just  and  equitable,  and  that  it  is  sanctioned  by  the 
weight  of  authority:  When  the  action  is  against  the  proper  party,  and 
the  plaintiff  is  entitled  to  recover,  the  measure  of  his  compensation  is  the 
actual  diminution  in  the  market  value  of  his  premises  for  any  use  to 
which  they  may  reasonably  be  put,  occasioned  by  the  construction  and 
operation  of  the  railroad  through  the  adjacent  street.  The  jury,  of 
course,  must  noticonsider  any  fluctuations  in  value  resulting  from  other 
causes. 

No  personal  inconvenience  or  annoyance,  noninterference  with  his 
trade  or  business,  no  decrease  in  the  rental  value  of  his  premises  occa- 
sioned by  tiie  construction  or  operating  of  the  railroad,  and  no  tempo- 
«ury  interruption  or  damage  thereby,  constitute  the  test.  None  of  these 
things  can  enter  into  the  question,  except  as  they  may  appropriately  aid 
in  determining  the  actual  depreciation  in  market  value  of  the  realty  and 
improvements. 

If  by  reason  of  the  proximity  of  the  railroad  thereto,  plaintiff's  prop- 
erty is  in  any  way  peculiarly  bienefited — that  is,  if  he  experiences  a  bene- 
fit therefrom  not  shared  generally  by  the  property  owners  of  the  city — 
such  benefit  should  be  considered  and  the  value  thereof  allowed  in  de- 
termining the  amount  of  his  compensation. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with  directions 
to  the  district  court  to  dismiss  the  action. 

Beversed. 
No.  6-6 
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SUPREME  COURT  OF  NEVADA. 
Malteb  et  AL8.  v.  Falook  MiHiNa  Co. 

Filed  December  S,  188S, 

Lien  ot  a  Mechakic  can  Only  bb  Maintained  bt  a  Substantial  Obsebtancs  or, 
and  compliance  with,  the  provisioiiB  of  the  statute;  and  omissions  so  to  do  can  not  be 
aided  by  any  averments  in  the  complaint,  or  by  extrinsic  evidence. 

Failubb  to  State  in  the  Notice  of  a  MECHANic'd  Lien  the  Name  of  the  Owner  of 
the  building  against  which  the  lien  is  sought  to  be  enforced,  as  required  by  statute,  is 
fatal  to  the  existence  of  such  lien.  The  name  of  such  owner  should  be  stated  in  a  direct, 
clear,  and  positive  manner,  and  not  inferentially. 

Appeal  from  a  judgment  of  the  fourth  judicial  district  court  for  Elko 
county,  entered  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

W,  E.  F,  Dealf  for  the  appellants. 

Band  db  Daraey,  for  the  respondent. 

Hawlet,  C.  J.  This  action  was  brought  by  appellants,  as  subcon- 
tractor of  Morey  &  Speny,  to  foreclose  a  mechanic's  lien  against  the 
Falcon  Mining  Company.  The  district  court  sustained  a  demurrer,  in- 
terposed by  respondent,  to  the  amended  complaint,  dismissed  the  action 
as  against  it,  and  entered  judgment  in  its  favor  for  the  costs.  Respond- 
ent contends  that  the  notice  of  lien,  attached  to  and  made  a  part  of  the 
complaint,  does  not  in  any  respect  comply  with  the  requirements  of  sec- 
tion 6  of  the  act  relating  to  mechanics'  liens:  Stat.  1875,  p.  122. 

We  will  not  notice  all  the  various  objections  urged  by  counsel,  as  we  are 
of  opinion  that  one  of  the  points  presented  is  fatal  to  appellants'  claim. 
We  have  repeatedly  declared  that  the  act  relating  to  mechanics'  liens 
should  be  liberally  construed;  that  the  spirit  and  purpose  of  the  law  is 
to  do  substantial  justice  to  all  parties  who  may  be  affected  by  its  provis- 
ions, and  that  courts  should  "avoid  unfriendly  strictness  and  mere 
technicality:"  Skyrme  v.  Occidental  M.  &  M.  Co.,  8  Nev.  221;  Hunter 
V.  Truckee  Lodge,  U  Id.  28;  Lonkey  v.  Wells,  16  Id.  274. 

This  rule  should  always  be  followed  where  the  objections  urged  serve 
only  to  perplex  and  embiurrass  a  remedy  intended  to  be  simple  and  sum- 
mary without  adding  anything  to  the  security  of  the  parties  having  an 
interest  in  the  property  sought  to  be  affected.  But  in  following  this 
rule,  courts  should  always  1^  careful  not  to  impair  the  force  of  the  stat- 
ute or  fritter  away  its  meaning  by  construction. 

It  must  always  be  borne  in  mind  that  a  mechanic's  lien  is  purely  a 
statutory  creation,  and  that  it  can  only  be  maintained  by  a  substantial 
observance  of  and  compliance  with  the  provisions  of  the  statute.  It  is 
"  a  remedy  given  by  law,  which  secures  the  preference  provided  for,  but 
which  does  not  exist,  however  equitable  the  claims  may  be,  unless  the 
party  brings  himself  within  the  provisions  of  the  statute  and  shows  a 
substantial  compliance  with  all  its  essential  requirements:"  Phill.  on 
Mech.  Liens,  sec.  9. 

Whatever  is  made  necessary  to  the  existence  of  the  lien  must  be  per- 
formed, or  the  attempt  to  create  it  will  be  futile.  A  substantial  adner- 
«nce  to  the  terms  of  the  statute,  in  the  notice  of  lien,  is  indispensable. 
The  omissions,  if  any,  in  the  notice  and  claim  as  recorded,  can  not,  in 
essential  particulars,  be  aided  by  any  averments  in  the  complaint,  or  by 
extrinsic  evidence:  Bertheolet  v.  Parker^  43  Wis.  551. 


* 
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Under  the  proyisions  of  section  5,  of  the  act  relating  to  mechanics' 
liens,  it  is,  among  other  things,  essential  to  the  validity  of  the  lien  tbat 
the  name  of  the  owner,  or  reputed  owner,  of  the  building,  improvement^ 
or  structure,  upon  which  the  lien  is  sought  to  be  enforced,  should  be 
stated.  The  notice  of  lien  in  this  case  does  not  substantially  comply 
with  this  positive  requirement  of  the  statute.  It  declares  that  it  is  the 
intention  of  the  claimants  *'  to  hold  and  claim  a  lien  upon  *  *  * 
that  certain  Rowland  pulverizing  and  wet  crushing  and  amalgamating 
mill,  situated  in  Eock  creek,  on  the  mill  site  owned  or  claimed  by  the 
Falcon  Mining  Company,  in  Elko  county,  state  of  Nevada." 

There  is  a  statement  that  the  Falcon  Mining  Company  is  the  owner, 
or  the  reputed  owner,  of  the  mill.  The  question  of  ownership  is  left  to 
inference  only,  and  the  inference  to  be  drawn  from  such  a  statement  that 
the  Falcon  Mining  Company  is  the  owner,  or  reputed  owner,  of  the 

Eroperty,  may  or  may  not  be  true.  It  does  not  necessarily  follow, 
ecause  the  company  claims  to  be  the  owner  of  the  mill  site,  that  it  is  the 
owner,  or  reputed  owner,  of  the  mill  erected  thereon.  Moreover,  the 
statement  that  the  Falcon  Mining  Company  claims  to  be  the  owner  of 
the  mill  site  is  apparently  made  for  the  purpose  of  giving  a  description  of 
the  property  instead  of  designating  the  name  of  the  owner.  The 
description  given,  if  intended  to  be  a  statement  of  the  name  of  the 
owner,  or  reputed  owner,  of  the  property,  is  radically  defective. 

In  Beals  V.  Congregational  B'nai  Jeshurun,  it  was  stated  in  the  notice 
of  lien  that  the  claim  was  for  work  done  and  performed,  and  material 
furnished,  *'  for  and  upon  the  building  known  as  the  Jewish  synagogue, 
situated  in  Green  street,'*  etc.  The  notice  also  stated  that  one  of  the 
"  owners  is  one  Mark  Levy."  The  court,  after  declariog  that  "  without 
the  name  of  the  owner,  there  can  be  no  substantial  compliance"  with  the 
statute,  and  that  the  statement  as  to  one  of  the  owners  was  insufficient  to 
bind  the  defendants,  said:  '^The  designation,  Jewish  synagogue,  in  the 
notice,  is  no  compliance  with  the  act,  because  it  is  not  the  name  of  the 
defendants,  and  because  it  is  not  stated  in  any  manner  as  the  name  of 
the  ovmer,  nor  as  the  name  by  which  the  owner  is  known  or  called.  On 
the  contrary,  the  language  of  the  notice  is  explicit,  and  limits  these 
words  to  the  description  of  the  building,  and  does  not  apply  it  to  the 
owners  at  all:"  1  £.  D;  Smith,  657. 

In  Bugg  V.  Hoover,  the  lien  claimant  stated  in  his  notice  that ''  he 
did,  at  the  request  of  one  Martin  Hoover,  furnish  and  deliver  unto  said 
Hoover,  for  the  furnishing  *  *  *  ot  his  mill  at  Crookston,  in 
the  county  of  Polk,"  certain  mill  supplies.  The  court,  after  dis- 
posing of  certain  questions,  said:  ''There  is  no  direct,  unequivocal 
allegation  as  to  ownership"  of  the  building.  "The  only  word  in  the 
affidavit  that  could,  by  possibility,  be  construed  to  imply  ownership  is 
the  word  *  his,'  used  in  a  clause  describing  or  identifying  the  building. 
*  *  *  It  is  impossible  to  say  that  its  use,  in  the  connection  in  which 
it  is  used  in  this  affidavit,  is  a  substantial  equivalent  for  an  allegation  of 
ownership:''  28  Minn.  407. 

There  is  no  direct^  unequivocal  allegation  of  the  name  of  the  owner  or 
of  the  property  in  the  notice  of  lien  under  consideration.  The  question 
of  ownership  is  only  mentioned  ioferentially  in  giving  a  description  of 
the  property,  and  is  there  stated  in  the  alternative. 

The  statute  contemplates  a  positive  designation  of  the  name  of  the 
Owner,  if  known:  Mayes  v.Buffners,  8  W.  Va.  386.    It  only  relieves  a 
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party  claimiDg  a  lien  from  givino;  the  name  of  tbe  owner  where  it  is  not 
known  to  him :  Kelly  v.  Laws,  109  Mass.  396.  If  the  person  claiming  a 
lien  ''  knows  the  name  of  tbe  owner,  that  name  must  be  inserted;  if  he 
only  knows  of  a  person  reputed  to  be  the  owner,  the  name  of  such  person, 
with  the  fact  that  he  is  so  reputed  to  be  the  owner,  must  be  inserted :" 
McElwee  v.  Stodford,  53  How.  Pr.  90;  Hooper  v.  Flood,  54  Cal.  222. 

The  decisions  upon  this  question  are  numerous  and  uniform:  Phill.  on 
Mech.  Liens,  sec.  345  et  seq.  They  all  declare  that,  where  the  statute 
requires  it,  the  name  of  the  owner,  if  known,  must  be  stated;  and  if  the 
name  of  the  owner  is  unknown,  that  fact  ought  to  be  stated,  and  the  name 
of  the  reputed  owner  given.  These  facts  ought  to  be  stated — ^independ- 
ently of  a  description  of  the  property — in  a  direct,  clear,  and  positlTS 
manner. 

The  judgment  of  the  district  court  is  affirmed. 


SUPHEMB  COURT  OF  NEW  MEXICO. 

Staab  et  al.  v.  Obtez, 

F%led  January^  18S4. 

A  Partial  Failitbb  of  the  CoNsiDEHATioir  itfon  Which  a  PBOMm<ioBT  Nom 
WAS  Given  may  be  shown  in  an  action  thereon  by  the  payee,  under  a  plea  of  the  gen- 
eral issue. 

Plea  of  Set-off  mat  be  Intebposed  by  the  Defendant  in  an  Action  on  a 
Promissory  Note,  giyen  in  final  settlement  of  accouot,  arising  from  a  failure  of  the 
plaintiff  to  deliver  some  of  the  goods  for  which  such  note  was  given.  Such  set-off  may 
be  averred  as  though  it  arose  on  an  account  for  goods  sold  and  delivered  by  the  defend- 
ant to  the  plaintiff 

Plea  of  Set-off,  with  a  Bill  of  Particulars  of  the  Same,  must  Set  Forth 
the  Nature  of  the  defendant's  claim  with  sufficient  particularity  to  enable  the  plaint- 
iff to  meet  it  at  tha  trial.  It  should  state  the  items  ot  the  demand,  and  when  and  how 
it  arose,  but  it  need  not  be  in  any  particular  form. 

An  Item  of  a  Plea  of  Sbt-off^  the  plaintiff's  liability  for  which  is  shown  to  depend 
upon  a  condition  precedent,  can  not  be  considered  by  the  jury  without  evidence  of  the 
performance  of  such  condition. 

Appeal  from  a  judgment  of  the  district  courfc  of  the  first  judicial  dis- 
trict for  San  Miguel  countj.     Tbe  opinion  states  the  facts. 

W.  T.  TkorrUon,  for  the  appellants. 

S.  M,  Barnes,  for  the  appellee. 

Bell,  J.  This  is  an  action  of  assumpsit  against  the  defendant  on  a 
promissory  note  made  by  him  to  the  plaintiffs,  and  was  brought  in  the 
district  court  of  San  Miguel  county,  but  subsequently  moved  by  a  change 
of  venue  to  Santa  Fe  countj.  The  defendant  pleaded  the  general  issue,  and 
also  filed  a  plea  of  set-off,  with  a  bill  of  particulars  of  the  same.  The  cause 
was  tried  by  a  jury,  and  judgment  rendered  on  the  verdict  for  plaintiffs 
for  the  sum  of  thirtj-one  dollars  and  twentj-t^o  cents.  Plaintiffs  have 
appealed  from  that  judgment^  and  counsel  in  their  behalf  has  filed 
numerous  assignments  of  error. 

It  will  not  be  necessary  for  us  to  consider  all  these  assignments,  most 
of  them  being  immaterisJ,  in  our  judgment.  We  shall  confine  ourselves 
to  the  consideration  of  the  three  errors  alleged,  which  we  regard  as  the 
most  important. 
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It  is  urged  by  the  plaintiffs  that  a  partial  failure  of  consideration  could 
not  be  shown  under  the  general  issue,  and  that  therefore  the  court  be- 
low erred  when  it  permitted  the  defendant  to  show  partial  failure  of  the 
consideration  upon  which  the  promissory  note  in  suit  was  giveai  This 
was  not  error,  in  our  judgment;  the  right  of  the  defendant  to  proTe  par-  ' 
tial  failure  of  consideration  in  an  action  on  a  promissory  note  under  the 
settled  rules,  can  not,  we  think,  be  doubted:  Edwards  on  Bills,  sec.  467. 
The  author  there  says:  "  It  is  now  settled  that  this  doctrine  is  applicable 
even  when  the  defendant  imputes  no  fraud,  but  only  complains  that 
there  has  been  a  breach  of  contract  on  the  part  of  the  plaintiff."  And 
the  same  author  says:  *'  Where  the  note  given  on  the  settlement  of  the 
account  is  by  mistake  drawn  for  a  greater  sum  than  was  due,  there  is 
only  a  partial  want  or  failure  of  consideration.  *  *  *  There  is  a 
plain  distinction  between  mere  inadequacy  and  a  total  or  partial  failure 
of  consideration.  Inadequacy  of  consideration  is  not  in  itself  any  de- 
fense to  an  action  on  a  bill  or  note;  but  a  total  fidlure  or  want  of  consid- 
eration is  a  perfect  defense,  and  a  partial  failure  is  a  good  defense  pro 
tanio :"  Id.,  sec.  469.  The  same  doctrine  is  laid  down  by  Greenleaf ,  from 
whom  it  is  not  necessary  to  quote,  but  I  cite  2  Greenl.,  13th  ed.,  sec.  136, 
and  notes. 

These  authorities  also  dispose  of  the  claim  made  by  plaintiffs'  counsel, 
that  the  note,  having  been  made  in  final  settlement  of  the  account  be- 
tween the  parties,  can  not  be  met  by  a  defense  of  set-off;  but  if  there  is 
any  doubt  on  that  subject,  it  seems  clear  to  us  that  under  the  statutes  of 
the  territory  in  this  case,  the  defendant  was  clearly  entitled  to  his  plea 
of  set-off. 

Section  11  of  the  practice  act  of  1880,  Prince's  compilation,  page  124, 
is  as  follows: 

"A  defendant  may  plead  as  set-off  or  counter-claim  any  of  the  follow- 
ing matters,  and  may  recover  judgment  thereon,  if  proved,  for  any  excess 
thereof  over  the  plaintiff's  demand  as  proved:  1.  When  the  action  is 
founded  on  contract,  a  cause  of  action  also  arising  on  contract,  or  ascer- 
tained by  the  decision  of  a  court;  or,  2.  A  cause  of  action  in  favor  of  the 
defendants,  or  some  of  them,  against  the  plaintiffs,  or  some  one  of  them, 
arising  out  of  the  transactions  or  contractisi  set  forth  in  the  declaration  or 
connected  with  the  subject  of  the  action;  or,  3.  Any  new  matter  consti- 
tuting a  cause  of  action  in  favor  of  the  defendant,  or  all  of  the  defend- 
ants if  more  thap  one,  and  which  the  defendant  or  defendants  migbt 
have  brought  when  suit  was  commenced,  or  which  was  then  held,  either 
matured  or  not,  if  matured  when  so  pleaded." 

It  is  further  claimed  by  plaintiffs,  that  under  the  plea  of  set-off,  the 
defendant  was  not  entitled  to  show  a  failure  to  deliver  some  of  the  gooda 
for  which  the  note  in  suit  was  given ^  as  though  they  were  goods  sold  and 
delivered  by  the  defendant  to  the  plaintiffs.  I  do  not  understand  that  it 
is  claimed  that  such  failure  could  not  be  made  the  subject  of  a  cross- 
action,  but  that  in  form  it  could  not  be  shown,  as  the  defendant  claimed 
he  had  a  right  to  show  it,  i,  6.,  under  a  plea  of  goods  sold  and  delivered. 
This,  in  our  opinion,  is  not  the  law.  Averments  of  a  plea  of  set-off  are 
sufficient,  when  they  would  disclose  a  cause  of  action  if  embodied  in  a 
declaration:  Breen  y.  Sullivan,  6  111.  449.  The  rules  applicable  to  the 
defendant's  bill  of  particulars  are  the  same  as  those  applicable  to  the 
plaintiff's  bill:  Burrel's  PI.  433,  434,  ed.  1840. 

These  rules  require  that  the  bill  should  set  forth  the  nature  of  the  defend- 
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ant's  claim  with  sufficient  particularity  to  enable  the  plaintiffs  to  meet 
it  at  the  trial.  It  should  state  the  items  of  the  demand,  and  when  and 
how  it  arose.  *  *  *  It  need  not  be  in  any  particular  form:  Burrers 
PL  432,  ed.  1840. 

It  seems  that  the  object  of  the  rule  is  to  fully  and  thoroughly  apprise 
the  plaintiffs  of  what  the  claim  of  the  defendant  is,  so  that  they  shall  pot 
be  misled  or  taken  by  surprise;  and  that  where,  as  in  this  case,  the  bill 
of  particulars  shows  exactly  what  the  various  items  of  defendant's  claim 
are,  that  objection  is  not  well  taken  to  the  mere  form  in  which  it  was 
put.  The  defendant  was  permitted  to  show  failure  of  plaintiffs  to  deliver 
certain  goods  under  the  specifications  in  his  bill  of  particulars;  that  they 
were  goods  sold  and  delivered  by  him  to  the  plaintiffs.  Were  the  plaint- 
iffs in  any  way  misled  or  prejudiced  thereby  ?  We  think  not.'  It  is  not 
so  claimed  by  plaintiffs  counsel,  and  therefore,  under  the  rule  I  have 
stated,  it  was  not,  in  our  judgment,  error  for  the  court  below  to  allow 
the  proof.  There  is^  however,  another  assignment  of  error  made  by 
counsel  for  appellants,  which,  we  think,  is  serious.  Among  the  items 
of  set-off  claimed  by  defendant  in  his  bill  of  particulars  is  one  as  follows: 
*'  For  fourteen  thousand  two  hundred  and  forty- one  pounds  com  deliv- 
ered at  Fort  Stanton,  in  New  Mexico,  being  a  part  of  forty  thousand 
pounds  of  corn  on  account  of  contract  of  Z.  Staab  &  Company,  which 
amount  has  not  been  paid  to  defendant  by  plaintiffs,  September  27, 
1878,  at  two  and  three  fourths  cents  per  pound — three  hundred  and 
ninety-one  dollars  and  sixty-two  cents." 

Defendant  was  permitted  to  prove  this  item  of  com  delivered  by  him 
on  account  of  plaintiffs,  and  their  failure  to  pay  him  therefor.  It  is 
urged  by  appellants'  counsel  that  it  was  error  for  the  court  to  have  per- 
mitted this  evidence  to  go  to  the  jury  without  the  defendants  first  show- 
ing that  the  quartermaster  of  Fort  Stanton  had  receipted  to  plaintiffs 
for  the  corn  in  question,  such  receipt  being,  in  accordance  with  the  evi- 
dence of  the  defendant  himself,  a  condition  precedent  to  payment.  We 
think  that  the  point  is  well  taken.  Upon  this  subject,  the  testimony  of 
the  defendant  is  as  follows: 

''  Q.  At  the  time  that  you  signed  that  note,  Mr.  Garcia  [note  in  ques- 
tion], what  settlement  or  agreement  did  you  have  with  Mr.  Staab? 
A.  I  had  an  agreement  that  when  the  quartermaster  had  reported  about 
all  the  com,  that  he  would  deduct  the  amount  from  my  note:"  Record, 
p.  15. 

Further  on,  in  answer  to  another  question,  the  defendant  said:  "My 
answer  to  that  quetion  is,  that  I  understood  that  he  (Staab)  would  have 
to  return  the  value  of  the  com  when  the  quartermaster  reported  it:" 
Record,  p.  156. 

J.  Francisco  Chaves,  a  witness  for  the  defendant,  testified  that  he  was 
present  when  the  disputed  item  for  com  was  discussed  by  plaintiffs  and 
defendant,  and  further  testified  as  follows:  '*  Mr.  Staab  told  him  (Garcia) 
that  there  was  twenty-five  thousand  and  odd  pounds  of  corn' that  had 
been  credited  to  him  already;  but  Mr.  Garcia  said,  '  I  can't  accept  that 
as  the  whole,  because  I  took  over  forty  thousand  pounds  to  Fprt  Stan- 
ton.' Mr.  Staab  said  he  could  not  settle  that  matter  until  he  heard  from 
the  quartermaster,  and  said :  'As  soon  as  I  hear  from  the  quartermaster^ 
you  shall  be  credited  with  the  full  amount,  whatever  it  may  be:'"  Rec- 
ord, pp.  22,  23. 

No  evidence  whatever  was  offered  to  show  that  the  quartermaster  at 
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Fort  Stanton  had  ever  Teceipted  for  the  com  in  question.  It  is  clear, 
from  defendant's  evidence,  that  it  was  not  to  be  paid  for  until  such  receipt 
or  voucher  had  been  issued,  and  that  without  proof  of  its  issuance  he 
could  not  have  maintained  an  action  against  the  plaintiffs  for  its  value. 
In  the  absence  of  some  such  proof,  he  should  not  have  been  allowed  to 
prove  it  as  an  offset  to  plaintiffs'  claim.  Whether  or  not  the  jury  allowed 
this  item  to  the  defendant  in  arriving  at  their  verdict  is  not  certain,  but 
it  can  not  be  said  from  the  result  that  they  did  not.  The  evidence  was 
allowed  to  go  to  them  without  proof  of  the  condition  precedent,  and  that, 
we  think,  was  clearly  error,  for  which  the  judgment  below  should  be 
reversed  and  a  new  trial  ordered. 
All  concur. 


BoBEBTS  BT  AL.  i;.  Tbujuxo  bt  al. 

Mled  January,  1884, 

An  Action  of  Fobcibus  Emtbt  and  Detainer  does  not  Lis  to  Entobce  an  Incob- 
FOBCAL  Right  of  Way,  although  an  action  on  the  case  might  be  zxudntained  for  ita 
ofastmction,  or  a  suit  in  equity  to  restrain  an  interference  therewith. 

Appeal  from  a  judgment  of  the  district  court  for  Santa  Fe  county. 
The  opinion  states  the  facts. 

(7.  H.  QildersCeevey  for  the  plaintiffs  in  erroif. 

Fisike  db  Warren,  for  the  defendants  in  error. 

Bell,  J.  ^  This  is  an  appeal  from  the  judgment  of  the  district  court 
of  Santa  Fe  county,  entered  therein  by  oefault.  The  action  was  origi- 
nally brought  in  a  justice's  court  for  precinct  No.  4,  of  said  county. 
Judgment  was  there  rendered  against,  the  defendants,  the  plaintiffs  in 
error  here.  Appeal  was  taken  to  the  district  court  for  Santa  Fe  county, 
and  there,  the  appellants  failing  to  docket  their  appeal,  it  was,  under  the 
rule,  docketed  by  the  appellees,  and  the  judgment  of  the  justice's  court 
affirmed  by  default.  Had  the  attention  of  the  chief  justice  who  presided 
in  the  district  court  been  called  to  the  record ,  the  motion  to  affirm  the  judg- 
ment would  undoubtedly  have  been  denied  and  the  complaint  dismissed. 

The  action  is  intended  to  be  an  action  of  forcible  entry  and  detainer, 
but  an  examination  of  the  complaini'shows  that  it  alleges  nothing  upon 
which  such  an  action  could  be  maintained.  The  language  used  in  the 
complaint  is,  that  the  plaiptiffs  ''were  legally' entitled  and  possessed 
freely  to  the  entrances  and  exits  of  a  certain  tract  of  land,  situated  in 
precinct  No.  4  of  said  county,  and  known  and  described  as  the  entrances 
and  exits  of  the  house  of  Bosario  Arias,  and  being  thus  legally  entitled 
to  the  said  entrances  and  exits  upon  said  land,  as  above  said,  the  said  de- 
fendant, Thomas  Roberts,  on  or  about  the  twentieth  day  of  August, 
1880,  and  in  the  county  aforesaid,  illegally  and  by  force  entered  upon 
said  land  or  tract  of  land,  and  detained  and  kept  the  same  in  possession, 
and  still  keeps  it  in  possession  against  the  plaintiffs,"  etc. 

This  complaint  is  wholly  insufficient  and  no  judgment  could  be  prop? 
erly  rendered  on  it.  It  does  not  allege  that  the  plaintiffs  owned  or 
were  entitled  to  the  possession  of  any  lands  or  tenements  whatever.  In 
that  behalf,  the  only  allegation  is  that  they  were  entitled  to ''certain 
entrances  and  exits."  What  is  meant  by  these  words  it  is  somewhat 
difficult  to  say.    They  may  mean  doors,  or  gates,  or  openings,  or  per- 


520  WEST  COAST  REPORTER,  [Sup.  Ct  N.  It 

Iiaps  passages.  By  the  constraction  most  favorable  ko  the  plaintiffs, 
thej  might  be  held  to  mean  a  right  of  way  over  certaio  lands.  An 
action  of  ejectment  or  forcible  entry  and  detainer  does  not  He  to  enforce 
such  a  right:  Child  v.  Chappel,  9  N.  Y.  246.  It  is  incorporeal,  and  of 
course  could  not  be  deliyered  by  the  sheriff. 

An  action  on  case  may  be  sustained  for  its  obstruction:  Allen  v.  Os- 
mond, 8  East,  4;  or  equity  may  be  invoked  to  restrain  interference,  but 
no  relief  can  be  granted  on  the  present  form  of  action. 

The  judgment  should  be  reversed  And  the  complaint  dismissed  at  the 
costs  of  the  plaintiffs. 

All  concur. 


Ayebs,  Ex'r,  etc.,  v,  CmsuH. 

FUed  January  J 1884. 

Depositions  Taken  in  an  Action  in  Another  Court  between  the  Same  Parties, 
and  in  regard  to  the  same  subject-matter,  ace  admissible  in  evidence  upon  parol  proof 
of  the  existence  of  such  former  action. 

Appeal  from  a  judgment  of  the  first  judicial  district  court  for  Santa  Fe 
jcounty.    The  opinion  states  the  facts. 

Conway  ^  Bisque,  for  the  appellant, 

WUliam  Breeden  and  T.  B.  Catron,  for  the  appellee. 

AxTELL,  C.  J.  This  was  a  suit  brought  by  John  Ayers,  executor  of 
William  Bosenthal,  deceased,  to  recover  upon  three  promissory  notes. 
On  the  trial,  plaintiff  introduced  certain  depositions  to  prove  the  making 
and  indorsing  of  said  notes.  These  depositions,  it  was  alleged,  had 
been  taken  between  the  same  parties,  touching  the  same  subject-matter, 
in  the  second  judicial  district.  Defendant  objected  to  the  introduction 
and  reading  of  said  depositions,  because  the  only  evidence  offered  of  the 
existence  of  the  former  suit  was  by  parol.  Defendant  contended  that 
the  record  of  said  suit  ought  to  have  been  introduced.  This  is  the  only 
error  we  deem  important  to  notice,  for  if  the  depositions  were  properly 
admitted,  there  was  evidence  sufficient  to  go  to  the  jury.  This  is  not  a 
case  of  proving  the  contents  of  a  document,  and  every  other  fact,  speakiug 
generally,  must  be  proved  by  parol  evidence.  It  was  not  sought  to  prove 
the  contents  of  the  depositions,  but  simply  and  only  to  establish  the  fact 
that  they  had  been  properly  taken,  in^oduced,  and  used  in  the  second 
judicial  district^  in  a  suit  touching  the  same  subject-matter  and  between 
the  same  parties.  This  fact  was  properly  proved  by  oral  evidence.  The 
depositions  once  introduced,  there  is  a  fair  issue  of  fact.  This  has  been 
passed  upon  by  a  jury.  The  finding  of  the  jury,  when  lawfully  and  fairly 
reached,  ought  to  stand.  Another  jury  might  find  differently  and  might 
not,  but  whether  they  would  or  not,  this  was  the  jury  to  whom,  under 
the  law,  the  responsibility  was  committed  and  whose  decision  must  not 
be  disturbed  unless  error,  or  mistake,  or  unfairness  has  been  shown  to 
have  brought  it  about.  Nothing  of  that  kind  is  shown ,  and  we  see  no  good 
ground  for  setting  aside  their  verdict.    Judgment  affirmed. 

All  concur. 
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Newbt  v.  Rowland. 

FUed  Octcber,  1883, 

In  the  Absskcb  of  a  Bill  oj  ExcEPnoirs  in  thx  Becobd,  the  appellate  court  will 
not  notice  alleged  irregularities  occurriDg  at  the  triaL 

Defenses  op  Possession  under  a  Wbitten  Coktsact  oj  Sals,  with  Fatbicnt  of 
the  porchase  money,  and  matters  constitating  an  estoppel  in  pais,  can  not  be  relied  on 
in  an  action  of  ejectment;  bat  the  refusal  of  the  court  to  strike  out  such  defenses  will 
not  warrant  a  reversal,  where  the  jury  specially  find  that  the  defendant-^as  the  owner 
in  fee  and  entitled  to  the  possession  of  the  land  in  dispute. 

Appeal  from  a  judgment  of  tbe  oircnit  ootrrfc  for  Yamhill  county^  entered 
in  favor  of  the  defendant.    The  opinion  states  the  facts. 

W.  D.  Fenton^  for  the  appellant. 

McCain  &  Hurley^  for  the  respondent. 

Watson,  C.  J.  This  action  was  brought  to  recover  certain  real  prop* 
erty,  situated  in  Yamhill  county.  The  complaint  alleges  that  the  plaintiff 
is  the  owner  in  fee  simple,  and  entitled  to  possession,  but  that  defendant 
wrongfully  withholds  tne  same  from  him,  to  his  damage,  etc.  The  an- 
swer denies  these  allegations,  and  sets  forth  a  number  of  afiirmative 
defenses. 

These  are:  1.  Ownership  in  fee  in  defendant.  2.  Possession  under  a 
written  contract  of  sale,  with  payment  of  the  purchase  money.  3.  Mat- 
ters relied  o^  ts  constituting  an  estoppel  in  pais,  4.  The  statute  of  lim- 
itations. 

The  plaintiff  moved  to  strike  out  the  second  and  third  defenses,  and 
also  demurred  to  them,  upon  the  ground,  among  others,  that  they  con- 
stituted no  defense  at  law.  Both  were  overruled,  and  plaintiff  replied, 
denying  all  affirmative  matter  in  the  answer. 

Tbe  cause  was  then  submitted  to  a  jury,  who  found,  by  their  verdict^ 
that  the  defendant  was  '*  the  owner  in  fee  simple  and  entitled  to  the  pos- 
session of  the  premises  described  in  the  complaint.''  Plaintiff  thereupon 
filed  a  motion  for  a  new  trial,  which  was  refused,  and  judgment  rendered 
for  defendant  on  the  verdict.  The  plaintiff  appeals.  There  is  no  bill  of 
exceptions  in  the  record;  hence  we  can  take  no  notice  of  alleged  irregu- 
larities occurring  at  the  trial.  This  is  the  settled  rule  in  this  court,  in 
cases  like  the  present,  where  the  statute  has  prescribed  the  contents  of 
the  record:  Oregonian  Bailway  Go.  y.  Wright,  10  Or.  We  think  the 
circuit  court  erred  in  overruling  the  motion  and  demurrer. 

The  matters  pleaded  in  the  second  and  third  defenses  were  unavail- 
ing in  an  action  at  law:  Bigelow  on  Estoppel,  2d  ed.,  634  et  seq. ;  Hayes 
T.  Livingston,  34  Mich.  384;  Wythe  v.  Smith,  4  Saw.  1. 

Whei)  the  civil  code,  section  316,  declared  that  'Hhe  defendant  shall 
not  bo  allowed  to  give  in  evidence  any  estate  in  himself  or  another  in 
the  property,  or  any  license  or  right  to  the  possession  thereof^  unless  the 
same  be  pleaded  in  his  answer,"  in  actions  of  this  nature,  it  must  be 
construed  to  mean  only  such  a  license  or  right  to  the  possession  as  would 
constitute  a  legal  defense^  and  not  an  equitable  right  merely.  It  does  not 
say  Chat  every  license  or  right  to  the  possession  may  be  pleaded  as  a  de- 
fense at  law,  but  only  that  none  can  be  made  availing  at  the  trial  unless 
pleaded.    No  different  meaning  can  reasonably  be  given  such  provision. 
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Bat  assuming  that  the  circuit  court  did  err,  as  we  think  we  must,  how 
has  the  appellant  been  injured  by  it?  The  respondent's  plea  of  title  in 
herself  is  conceded  by  appellant  to  be  a  good  defense,  and  is  fully  sus- 
tained by  the  verdict  of  the  jury.  It  was,  in  fact,  a  special  finding  that 
the  fee  was  in  her  and  not  in  the  appellant,  and  clearly  applicable  to 
the  issue  as  to  title  and  right  of  possession  founded  thereon.  It  does 
not  appear  by  the  record  that  any  evidence  was  introduced  or  instruction 
given  at  the  trial  relating  to  the  issues  made  by  the  replication  to  the 
objectionable  defenses,  and  we  are  not  at  liberty  to  presume  that  there 
was  any  such  evidence  or  instruction  in  the  case  in  the  lower  court. 
And  if  there  had  been,  it  is  difficult  to  perceive  how  that  state  of  facts 
would  fender  a  reversal  necessary,  in  view  of  the  special  character  of  the 
verdict  returned,  and  its  sole  applicability  to  a  valid  defense. 

But  had  it  been  general  instead  of  special,  in  view  of  the  condition  of 
the  record  before  us^  we  should  have  felt  compelled,  under  the  authori- 
ties, to  have  made  the  same  application:  Smith  v.  Cleveland  et  als.,  6 
Met.  832;  The  Indianapolis  etc.  Railroad  Co.  v.  Taffe,  11  Ind.  458; 
Peoria  Marine  and  Fire  Ins.  Co.  v.  Whitehill,  25  111.  466. 

It  not  only  does  not  appear  that  appellant  was  injured,  but  on  the  con- 
trary, it  affirmatively  appears  that  he  was  not  injured  or  prejudiced  upon 
the  final  trial  by  the  errors  of  which  he  now  complains,  and  which  we 
find  to  have  been  committed.  It  follows,  therefore,  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


I 


SUPREME    COURT   OF    UTAH. 
Chamberlain  et  al.  v.  Bayhond  et  al. 

Filed  February  11,  1889^ 

JCJDOMSNT  OV  THE  LOWEB  ConST  WUX  BE  BeVEBSED  WHEBE  THE  PfiSPOHDEBAKCE  07 

Evidence  is  so  creat  as  to  a  particular  finding  that  the  appellate  court  has  no  hesitancy 
Id  declaring  such  finding  against  the  evidence. 

Refusal  of  the  Trial  Court  to  Allow  the  Defendakts  to  Disprove  Kew  Mat- 
ters first  introduced  by  the  plaintiffs  in  their  rebuttal  testimony  is  error. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  plaintiffs.    The  opinion  states  the  facts. 

Bennett  &  Earkness^  for  the  appellants. 

A.  Hagan,  for  the  respondents. 

Emerson,  J.  This  is  an  appeal  from  an  order  refusing  a  new  triaf. 
The  judgment  of  the  court  belowivill  have  to  be  reversed  and  a  new  trial 
ordered,  on  two  grounds,  viz.,  the  insufficiency  of  the  evidence  to  sup- 
port the  findings,  and  the  rejection  of  proper  and  material  evidence 
offered  by  the  appellant.  The  statement  on  the  motion  for  a  new  trial 
and  on  this  appeal  contains  all  the  testimony  introduced  on  the  trial. 

Among  the  main  and  important  facts  controverted  was  the  place  vfhere 
the  I X  L  was  located,  and  whether  work  wad  done  on  it  in  compliance 
with  the  local  laws  and  customs.  Various  exceptions  to  the  findings  of 
fact  and  conclusions  of  law  are  taken,  but  they  are  all  based  on  or  are 
corollaries  to  the  exceptions  to  the  following  portion  of  the  fifth  finding: 
*'  That  the  I X  L  was  located  at  a  point  at  least  five  hundred  feet  south* 
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erly  from  the  point  from  which  it  is  surveyed;  that  soon  after  the  loca- 
tion it  was  abandoned;  that  from  the  date  of  the  location  no  work  was 
done  on  it  as  required  by  mining  laws/' 

The  evidence  on  this  point  is  too  voluminous  to  undertake  to  give  an 
abstract  of  it,  or  to  analyze  it  in  detail.  It  is  sufficient  to  say  that  the 
evidence  on  the  part  of  the  appellants,  directed  to  this  point,  is  direct 
and  affirmative,  and  of  that  positive  character,  and  attended  by  so  many 
corroborating  circumstances,  that  'it  carries  conviction  with  it.  Among 
other  strong  items  of  proof  were  the  admissions  of  tbe  locators,  which 
there  was  no  attempt  to  contradict  or  deny,  that  the  Azure  Queen 
was  a  relocation  of  the  I  X  L.  This  would  not  have  been  the  fact  if  the 
I X  L  was  located  in  the  point  stated  in  the  finding.  The  points  of  the 
discovery  of  the  I  X  L,  as  claimed  by  the  appellants,  and  xis  fixed  by  their 
testimony,  was  not  to  exceed  twenty  or  thirty  feet  from  the  discovery 
of  the  Azure  Queen;  in  fact,  the  dump  of  the  Azure  Queen  works  partly 
covered  up  and  partly  obliterated  the  works  at  tbe  discovery  of  the 
I  XL.  The  rebutting  testimony  of  the  respondents  upon  which  this 
portion  of  the  finding  is  based  is  weak  and  inconclusive,  and  fixed  the 
point  of  the  location  of  the  I X  L  not  at  about  five  hundred  from  the 
point  from  which  that  claim  was  surveyed,  but  from  seven  hundred  to 
two  thousand  feet  from  that  point.  In  fact,  there  is  wore  testimony,  such 
as  it  is,  that  it  was  two  thousand  feet  away  than  that  it  was  either  five 
hundred  or  seven  hundred. 

In  tbe  case  of  Harrington  et  al.  v.  Chambers  et  al.  [1  W.  0.  Bep.  63] 
decided  at  this  term,  we  announced  as  the  settled  doctrine  of  this  court, 
*'  that  the  findings  of  the  trial  court  will  not  be  disturbed  unless  the  pre- 
ponderance of  evidence  is  so  apparent  and  marked  that  the  appellate 
court  has  no  hesitancy  in  declaring  that  the  particular  finding  under  re- 
view is  against  the  evidence.^'  In  the  case  at  bar  the  preponderance  is  so 
great  and  decided  that  we  have  not  the  slightest  hesitancy  in  declaring 
that  this  particular  finding  is  against  the  evidence.  It  requires  no  nice 
weighing  and  balancing  of  the  testimony  to  arrive  at  this  conclusion. 

On  the  trial,  after  the  appellants,  defendants  in  the  court  below,. had 
closed  their  case,  all  their  testimony  tending  to  show  that  the  place  of 
discovery  and  location  of  the  I  X  L  in  1864  was  near  that  of  the  Azure 
Queen,  the  respondents  called  several  witnesses,  who  testified  that  from 
June,  1870,  to  April,  1871,  they  had  seen  a  stake  on  the  right-hand  side 
of  the  gulch  going  up,  with  the  letters  I  X  L  cut  in  it;  the  Azure 
Queen  and  the  claimed  point  of  location  of  the  I X  L  being  on  the  op- 
posite side  of  this  gulch.  It  is  a  suspicious  circumstance  that  none  of 
the  respondents'  witnesses  had  ever  seen  or  heard  of  the  Alwilda  location, 
which  must  have  been  at  or  near  the  point  where  this  stake  is  said  to 
have  been  seen,  though  some  heard  of  the  Southern,  which  was  a  reloca- 
tion of  the  Alwilda.  The  latter  location  is  proved  to  have  been  there 
until  1871. 

The  respondents,  who  were  plaintiffs  below,  in  making  out  their  main 
case,  gave  no  hint  that  any  testimony  would  be  offered  or  any  attempt 
made  to  show  that  the  place  of  location  of  the  I X  L  was  at  any  other 
point  than  that  claimed  b^  the  appellants,  hence  the  latter  could  not 
nave  anticipated  it  in  making  out  their  defense.  In  fact,  all  the  testi- 
mony of  the  respondents  in  their  main  case  was  an  attempt  to  establish 
as  a  fact  that  there  was  no  other  work,  nor  traces  of  work,  within  one  bun* 
dred  feet  of  the  Azure  Queen.    All  the  testimony  in  the  case  which  in 
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any  way  tended  to  prove  that  the  I  X  L  location  was  anywhere  near  the 
point  fixed  in  the  finding  was  offered  by  the  respondents  on  their  rebut* 
tal.  This  was  entirely  new  matter,  and  yet  the  conrty  by  its  ruling, 
refused  to  allow  the  appellants  to  disprove  it  As  claimed  by  the  appel- 
lants, it  Tras  error  to  exclude  evidence  offered  by  them  to  show  that  no 
stake  marked  I  X  L  stood  at  the  place  described  by  respondents'  wit- 
nesses. The  fact  that  a  stake  so  marked  stood  at  the  point  named  la 
1870  and  1871  was  immaterial,  unless^he  inference  be  made  that  it  was 
placed  there  in  1864  by  the  locators  of  the  I  X  L,  that  being  the  year 
in  which  it  was  actually  located.  The  portion  of  the  fifth  finding  under 
discussion  makes  this  inference,  and  makes  it  on  the  sole  evidence,  in- 
troduced by  the  respondents  in  rebuttal,  that  a  stake  stood  there  in  1870 
and  1871,  and  yet  contradictory  evidence  was  excluded  as  immaterial  and 
not  surrebutting. 

As  stated  by  counsel  in  their  brief,  the  onlv  point  in  the  case,  under 
the  findings,  is  the  one  considered.  Finding  that  the  I  X  L  was  located 
five  hundred  feet  southerly  of  the  point  claimed,  the  finding  that  no 
work  was  done,  and  that  the  claim  was  forfeited  and  abandoned,  follow 
as  a  matter  of  course.  The  court  made  no  finding  as  to  what,  or  the  value 
of  the  work,  at  the  point  claimed  as  the  I  X  L,  nor  were  such  findings 
necessary. 

As  we  Lave  determined,  however,  that  there  is- error  in  the  finding,  as 
to  the  place  of  location,  it  becomes  necessary  to  have  further  findings, 
and  these  can  only  be  made  by  the  trial  court,  and  for  that  purpose  a 
new  trial  must  be  granted. 

The  judgment  of  the  third  district  court  in  refusing  a  new  trial  is 
reversed,  and  a  new  trial  ordered. 


Ix  BE  CliA8BT« 

FUed  June  22, 1883. 

No  Appeal  Libs  prom  an  Obdeb  ob  Judombnt  of  Tmi  District  Coubt,  directing 
the  diacborge  of  a  prisoner  after  a  hearing  on  an  application  for  a  vnit  of  habeas  corpuBg 
either  by  the  defendant  named  in  such  writ  or  by  the  people. 

Appeai.  from  an  order  of  the  third  district  court.  The  opinion  states 
the  facts. 

Arthur  Brovon^  for  the  petitioner. 

J,  2/.  Bawlins,  for  the  defendant. 

Twiss,  A.  J.  The  respondent  being  arrested  and  brought  before  Alex. 
0.  Pyper,  a  justice  of  the  peace  in  Salt  LiJce  City,  upon  a  warrant  charg- 
ing him  with  the  unlawful  sale  of  spirituous  liquors,  without  obtaining 
a  license  from  the  county  of  Salt  Lake  for  the  sale  of  the  same,  made 
application  to  the  judge  of  the  third  district  court  for  a  writ  of  habeas 
corpus,  which  was  granted  and  made  returnable  before  the  third  district 
court,  to  which  return  was  made  by  the  defendant,  the  constable  making 
the  arrest,  that  the  plaintiff  was  held  by  him  under  and  by  virtue  of  said 
warrant  and  order  of  said  justice  of  the  peace.  On  the  hearing  of  the 
parties  upon  the  writ  and  return  thereof,  the  court  ordered  the  disohaige 
of  the  plaintiff,  from  which  the  defendant  and  the  people  of  the  territory 
of  Utah  appealed  to  this  court. 
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Two  questions  are  raised  by  the  arguments  of  counsel:  1.  Was  the 
plaintiff  rightfully  discharged  by  the  court  below?  2.  Have  the  appel- 
lants the  right  of  appeal  to  this  court? 

If  the  appeal  is  not  rightfully  here,  we  need  go  no  further  in  the  case. 
The  first  question,  whether  correctly  decided  by  the  court  below  or  not, 
is  not  essentia]  to  a  disposal  of  the  appeal  in  this  court. 

In  the  case  of  Wythe  y.  Bichardson,  10  Oray,  240,  Shaw,  C.  J.,  in  the 
opinion  of  the  court,  says:  "  The  great  purpose  of  the  writ  othabeaa  cor* 
puB  is  the  immediate  delivery  of  uie  party  deprived  of  personal  liberty. 
The  allowance  of  exceptions  would  be  inconsistent  with  the  objects  of  the 
writ.  The  consequence  of  allowing  exceptions  must  be  either  that  all 
further  proceedings  be  stayed,  which  would  be  wholly  inconsistent  with 
the  purpose  of  this  writ,  or  that  the  exceptions  must  be  held  frivolous, 
and  judgment,  non  obsiarUe,  for  the  discharge  of  the  party,  in  which  case 
the  exceptions  would  be  unavailing.  The  allowance  of  the  exceptions 
being  thus  inconsistent  with  the  very  purpose  of  the  writ,  the  conclusion 
must  be  that  the  exceptions  do  not  lie." 

The  provisions  of  section  1553  of  the  compiled  laws,  that  an  appeal 
may  be  taken  from  a  final  judgment  in  an  action  or  special  proceeding 
commenced  in  the  court  in  which  the  judgment  is  recorded,  and  of  the 
organic  act  that  writs  of  error,  bills  of  exception,  and  appeals  shall  be 
allowed  in  all  cases  from  final  decisions  of  said  district  courts  to  the  su- 
preme court,  do  not  give  the  defendant  and  the  people  of  this  territory 
the  right  of  appeal  in  this  case. 

By  sections  1144  and  114S  of  the  compiled  laws,  it  is  provided  that  the 
court  or  judge  shall  proceed  in  a  summaiy  manner  to  settle  the  facts  by 
hearing  the  testimony  and  arguments  of  Uie  parties  interested,  and  shall 
dispose  of  the  prisoner  or  prisoners,  as  the  case  may  require,  and ''  if  no 
sufficient  or  legal  cause  of  detention  is  shown,  the  plaintiff  must  be  dis- 
charged." 

A  person  unlawfully  imprisoned  invokes  the  writ  of  habeas  corpus 
with  the  expectation  that  an  intelligent,  conscientious  discharge  of  judi- 
cial duty  wul  restore  to  him  his  liberty,  and  upon  the  judge  who  hears 
and  determines  the  cause  rests  an  important  responsibility,  both  to  the 
prisoner  and  the  people. 

It  is  not  to  be  presumed  that  a  court  or  judge  will  hastily  or  without 
due  consideration  either  remand  the  plaintiff  into  custody  or  discharge 
him  from  arrest.  If  the  jude^e  is  of  the  opinion  that  the  process  by  which 
the  plaintiff  is  held  is  illegal,  or  that  he  is  unlawfully  restrained  of  his 
liberty,  he  is  bound  to  release  him  from  such  unlawful  restraint,  and 
upon  an  order  discharging  him,  the  prisoner  is  entitled  to  unrestrained 
liberty  unless  the  deii^endant  who  holds  him  in  custody  or  the  people 
have  the  right  of  appeal,  and  the  judge  or  court,  upon  appeal  being 
taken,  has  the  right  to  order  the  prisoner  into  the  custody  from  whence 
he  came,  until  the  legality  of  such  imprisonment  is  determined  by  the 
appellate  court,  in  which  case  the  writ  is  of  no  avail  to  the  prisoner;  if 
he  is  permitted  to  go  at  large,  pending  the  appeal,  the  appeal  in  most- 
cases  would  be  of  no  use  to  the  people,  for  the  reason  that  the  plaintiff 
has  absconded. 

The  object  of  the  writ  is  that  the  right  to  a  discharge  may,  in  a  sum- 
mary manner,  be  at  once  determined.    If  the  people  have  a  right  to  an 
Speal  when  the  plaintiff  is,  by  order  of  the  court  or  judge,  discharged, 
9n  in  such  case  the  writ  falls  far  short  of  the  purpose  for  which  it  was 
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intended,  and  for  the  last  two  centuries  has  been  used.  Suppose  for  a 
moment  the  appeal  to  be  well  taken,  and  that  this  court  should  find  that 
the  court  below  erred  in  discharging  the  plaintiff:  can  this  court  issue 
a  bench-warrant  for  his  rearrest;  or  direct  the  justice  of  the  peace  to 
again  issue  his  warrant  upon  the  same  original  complaint  for  arrest  of 
the  person  there  charged  with  the  commission  of  a  criminal  offense  for 
which  he  was  arrested,  imprisoned,  and  discharged  from  arrest  by  the 
district  court?  Or,  suppose  in  the  mean  time  the  grand  jury  have  passed 
upon  the  fact  involving  the  guilt  or  innocence  off  the  plaintiff,  and  have 
refused  to  find  an  indictment,  ought  the  plaintiff  to  be  again  arrested  by 
an  order  of  this  court  and  compelled  to  defend  himself  against  an  arrest 
made  on  such  an  order? 

It  is  easy  to  see  that  such  proceedings  would  inevitably  result  in  inex- 
tricable confusion,  and  if  the  discharge  of  the  applicant  upon  a  writ  of 
habeas  corpus  before  a  court  or  judge  having  jurisdiction  is  an  order  or 
judgment  from  which  an  appeal  .can  be  taken  to  this  court,  necessarily 
attended  with  unavoidable  delay,  the  value  of  this  great  writ  as  a  safe- 
guard of  personal  liberty  is,  at  least,  greatly  impaired,  if  it  is  not 
changed  into  a  means  of  oppression:  Yates  v.  The  People,  6  Johns.  335; 
Ex  parte  Jils,  64  Mo.  205.  . 

For  these  reasons,  we  are  all  of  the  opinion  that  the  defendant  named 
in  the  writ  of  habeas  corpus,  and  the  people  of  this  territory,  have  no 
right  to  an  appeal  from  the  district  court  to  this  court,  and  the  appeal  is 
dismissed. 
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In  the  case  of  the  Canada  Soi^them  K'y  Co,  v.  Gebhard,  the  snpreme  coart  of  the 
TJnited  States  has  recently  decided  an  important  question  of  constitutional  law.  The 
plaintiff  in  error  was  a  corporation  duly  incorporated  under  the  laws  of  the  dominion  of 
Canada.  In  accordance  with  the  powers  conferred  upon  it  by  its  charter,  it  issued  a 
large  number  of  bonds,  secured  by  a  trust  mortgage.  Such  bonds  were  payable  in  the 
city  of  New  York,  and  provided  for  the  payment  of  interest  at  the  rate  of  seven  per 
cent  per  annum.  The  defendants  in  error  were  large  holders  of  such  bonds.  Subee- 
quently,  the  corporation,  not  being  able  to  meet  the  accrued  intertet  on  such  bonds, 
made  an  arrangement  by  which  they  were  to  be  surrendered  for  other  bonds  bearing  a 
much  lees  rate  of  interest.  This  arrangement  was  ratified  by  the  parliament  of  Canada, 
and  consented  to  by  a  majority  of  the  st<fck  and  bond  holders.  The  defendants  in  error 
never  consented  thereto;  and  upon  the  refusal  of  the  corporation  to  pay  the  interest  on 
the  first  issue  of  bonds  held  by  them,  brought  this  action,  and  recovered  judgment  in 
the  lower  court.  This  judgment  has  been  reversed  by  the  supreme  court,  which  held, 
that  every  person  who  deals  with  a  foreign  corporation  impliedly  subjects  himself  to 
such  laws  of  the  foreign  government,  affecting  the  powers  and  obligations  of  the  corpo* 
ration  with  which  he  voluntarily  contracts,  as  the  known  and  established  policy  of  that 
government  authorizes.  To  all  intents  and  purposes,  he  submits  his  contract  with  the 
corporation  to  such  a  policy  of  the  foreign  government,  and  whatever  is  done  by  that 
government  in  furtherance  of  that  policy,  which  binds  those  in  like  situation  with  him- 
self, who  are  subjects  of  the  government,  in  respect  to  the  operation  and  effect  of  their 
contracts  with  the  corporation,  will  necessarily  bind  him.  That  anything  done  at  the 
legal  home  of  the  corporation,  under  the  authority  of  such  laws,  which  discharges  it 
from  liability  there,  discharges  it  everywhere. 

Mr.  Justice  Harlan  dissented  from  the  conclusions  of  the  majority  of  the  court»  on  the 
ground  that  the  funding  arrangement  made  by  the  corporation  impaired  the  obligation 
of  its  contract  with  the  holders  of  the  first  issue  of  bonds,  and  could  not  be  enforced 
in  the  courts  of  the  United  States.  In  concluding  his  opinion,  the  learned  judge  thus 
sums  up  his  reasons  for  dissenting:  ''As  I  do  not  think  that  a  foreign  railway  corpora- 
tion is  entitled,  upon  principles  of  international  comity,  to  have  the  benefit  in  our 
courts — to  the  prejudice  of  our  own  people  and  in  violation  of  their  contract  and  property 
rights — of  a  foreign  statute  which  could  not  be  sustained  had  it  been  enacted  by  con- 
gress or  by  any  one  of  the  United  States,  with  reference  to  the  negotiable  securities 
of  an  American  railway  corporation;  and  as  I  do  not  agree  that  an  American  court 
should  accord  to  a  foreign  railway  corporation  the  privilege  of  repudiating  its  contract 
obligations  to  American  citizens,  when  it  must  deny  any  such  privilege,  under  like  cir- 
comatances,  to  our  own  railway  corporations — ^I  dissent  from  the  opinion  and  judgment 
of  the  court." 


The  obligor  in  the  following  unique-  instrument  was  recently  arrested  on  a  charge  for 
assault  to  murder.  With  the  consent  of  the  prosecuting  witness,  the  charge  was  dis- 
missed upon  payment  of  costs-and  the-execntion  of  the  following: 

"Kkow  all  Men  by  these  Presents,  That  I,  Charles  Loerash,  of  Eleventh  ward, 
Allegheny,  do  hereby  solemnly  agree  and  bind  myself  not  to  murder  Edward  Schcndel,  at 
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aov  time  within  two  yean  from  this  date;  and  farther,  though  it  is  xiot  required  of  me, 
I  do  hereby  absolutely  and  without  reservation  in  conscience  or  otherwise,  agree  to  bind 
myself,  my  heirs,  executors,  and  administrators,  that  should  I  at  any  time  hereafter  see 
any  worthy  citizen  moving  upon  said  Schendel  with  a  view  to  kill  him,  for  the  relief  of 
the  community,  I  will,  if  entirely  convenient  to  myself,  endeavor  to  dissuade  him  from 
such  action,  as  not  being  strictly  in  accordance  with  law.  Chables  Loebash. 

"Alleouemt  City,  December  4,  1883. 

"  OUABANTT. 

*'  We  jointly  and  severallv  obligate  ourselves,  to  the  amount  of  forty  thousand  dol- 
lars, that  Charles  Loerash  will  fulml  all  the  stipulati6ns  of  the  obligation.. 

"«iACOB  Shackmak, 
''Witness:  A.  N.  Anwalt.  <* Thomas  Hooait. 

"  December  5,  1883." 


s 
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Continued. 

In  Wixon  v.  Bear  Kiver  etc.  Co.*  the  court  held,  that  if  a  tract  of 
land  on  the  bank  of  a  stream  in  the  mineral  regions  is  inclosed  and 
appropriated  for  the  purposes  of  a  garden  or  orchard,  and  the  water  of 
the  same  stream  is  afterwards  appropriated  by  another  person  for 
mining  purposes,  at  a  point  above  the  tract,  the  water  subsequently 
appropriated  must  be  used  so  as  not  to  injure  the  garden,  orchard,  or 
fruit  trees;  that  one  who  incloses  a  tract  of  public  land  in  the  min- 
eral regions,  and  plants  it  with  fruit  trees,  acquires  a  vested  right 
therein,  and  a  subsequent  appropriator  must  use  the  water  for  mining 
purposes  so  as  not  to  disturb  such  vested  right,  or  destroy  or  injure 
the  garden  or  orchard. 

The  rights  of  a  private  owner  who  has  obtained  a  full  title  to  a 
tract  of  land  bordering  upon  a  stream  have  been  stated  by  quite 
recent  decisions  of  the  California  supreme  court.  "As  being  owners  of 
the  land,  the  plaintiffs  have  an  interest  in  the  living  stream  of  water 
flowing  over  the  land;  their  interest  is  called  the  riparian  right 
Under  settled  principles,  both  of  the  civil  and  the  common  law,  the 
riparian  proprietor  has  a  usufruct  in  the  stream  as  it  passes  over  his 
land."  *  In  Creighton  v.  Evans,"  the  same  court  held  that  the  right 
of  a  riparian  private  owner  to  have  the  water  of  the  stream  run 
through  his  land  is  a  vested  right,  and  any  interference  with  it  by 
another  person  gives  him  a  cause  of  action  for  appropriate  relief ;  that 
a  diversion  of  the  water  by  one  who  is  not  a  riparian  proprietor  on 
the  same  stream  is  a  legal  wrong  to  the  person  who  is  such  a  riparian 

^  24  Cal.  367;  and  see  Bnplev  v.  Welch,  the  lands  of  prior  occnpanta  used  solely 

23  Id.  453;  Hill  v.  Smith,  27  Id.  476.    The  tor  farming  purposes,  when  situated  in  the 

rightof  the  prior  occupant  was  here  merely  mineral  regions — ^the  interest  of  such  oc- 

I)088es8ory  as  against  the  United  States,  cupants  beinff  only  possessory. 

An  early  statute  of  California  seems  to  ^  Pope  v.  Kingman,  54  Cal.  3,  5. 

have  given  miners  a  right  to  enter  upon  '  53  Cal.  55. 
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owner ;  that  a  person  who  is  not  a  riparian  proprietor  has  no  right  to 
take  any  water  from  the  stream,  even  if  enough  is  left  for  the  uses  of 
the  riparian  owner — even  if  the  latter  has  sustained  no  actual  damage 
from  the  diversion. 

It  having  been  shown  that  the  rights  of  a  patentee  from  the  United 
States,  as  a  prior  purchaser  or  owner,  relate  back  at  least  to  the  time 
when  he  has  duly  performed  all  the  acts,  including  payment,  which 
entitle  him  to  a  patent,  the  question  still  remains,  whether  his  rights 
do  not  in  fact  relate  back  to  the  date  of  his  first  or  initiative  step  in 
the  course  of  proceedings  prescribed  by  congress — ^as  in  the  case  of  a 
pre-emptor,  to  the  filing  of  his  declaratory  statement. 

This  question  arises  in  the  construction  and  application  of  general 
statutes  of  congress,  which  were  intended  to  encourage  actual  settlers 
and  occupants  of  the  public  lands,  by  providing  a  means  for  such 
actual  settlers  to  acquire  the  private  owneiship  of  tracts  of  land,  and 
for  such  actual  occupants  to  acquire  the  right  to  divert  and  use  ihe 
waters  of  streams.  The  same  policy  plainly  underlies  the  whole  sys- 
tem of  legislation.  When  any  conflict  arises  between  parties  seeking 
to  avail  themselves  of  these  difierent  statutes — between  parties  seek- 
ing to  acquire  tracts  of  land  under  one  set  of  statutes  and  parties 
seeking  to  acquire  water-rights  under  another — it  would  seem  to  be 
just  and  reasonable  that  the  same  principle  or  method  of  construction 
and  interpretation  should  be  extended  to  all  these  statutes  in  deter- 
mining the  rights  of  such  conflicting  claimants.  In  respect  to  the 
appropriator  of  water  on  the  public  lands,  when  he  has  duly  posted 
and  given  the  notices  of  his  appropriation,  and  has  followed  up  this 
initiative  by  proceeding  to  construct  his  ditches,  dams,  and  other 
works  with  reasonable  diligence,  and  without  unreasonable  delay,  his 
right  of  appropriation,  when  his  works  are  thus  completed,  relates 
back  to  the  date  of  his  first  or  preliminary  act.*  This  rule  seems  to 
be  fully  settled.  In  oases  of  conflict  as  to  priority  of  right  between 
such  appropriator  of  water  and  a  patentee  of  land  from  the  United 
States,  it  would  seem  to  be  just  and  reasonable  that  the  same  rule  of 
interpretation  should  be  extended  to  the  other  similar  legislation  of 
congress  by  which  private  persons  are  authorized  to  acquire  title  to 
portions  of  the  public  domain  as  pre-emptors,  homestead  occupants, 
and  the  like.  Congress  has  given  no  intimation  of  a  policy  more 
favorable  to  the  use  of  water  on  the  public  domain  than  to  the  use  of 
the  public  lands  for  all  other  beneficial  purposes.  In  the  absence  of 
decisions,  it  would  naturally  be  supposed  that  the  same  rule  should  be 

<  See  Osgood  v.  £1  Dorado  etc.  Ck>..  56  Cal.  571. 
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applied  to  all  persons  who  acquire  rights  under  this  system  of  legisla- 
tion, in  determining  any  conflict  which  may  arise  between  them. 

The  decisions  dealing  or  appearing  to  deal  directly  with  this  ques- 
tion are  very  few.  In  California  the  rule  is  settled  against  the  claims 
of  a  pre-emptor  who  has  received  his  patent  from  the  United  States, 
so  far  as  it  can  be  put  at  rest  by  one  decision.  In  Farley  v.  Spring  VtJ- 
ley  M.  &  I.  Ck).,*  the  plaintiff,  a  pre-emptor,  settled  on  government 
land;  filed  his  declaratory  statement  February  27, 1871;  proved  up 
and  paid  in  1877;  and  obtained  his  patent  January  23, 1879.  The 
defendants  made  an  appropriation  of  water  which  began  after  1871 
but  before  1877.  The  plaintiff's  right  was  held  to  have  begun  only 
in  1877,  when  he  had  "  proved  up  and  paid,"  and  he  was  therefore  a 
subsequent  purchaser  to  the  defendant.  This  decision  was  rested 
upon  the  foUovdng  grounds:  The  public  land  belonged  to  the  United 
States  until  the  plaintiff  had  proved  up  and  paid  in  1877.  Until  that 
time  congress  had  full  power  to  withdraw  the  land  from  sale,  and  to 
sell  or  grant  it  to  another.  Certain  cases  were  cited  as  expressly  sus- 
taining these  conclusions.* 

With  great  respect  for  the  able  court  which  rendered  this  decision, 
and  deference  to  its  learning  and  ability  in  all  questions  connected 
with  governmental  land  titles,  I  think  that  the  matters  actually  de- 
cided in  Frisbie  v.  Whitney,  Hutton  v.  Frisbie,  and  Western  Pacific  R 
R  V.  Tevis  do  not  sustain  the  conclusion  which  they  reached  in  Farley 
v.  Spring  Valley  M.  &  I.  Co.;  that  a  careful  examination  of  these  prior 
cases  will  show  that  they  dealt  with  an  entirely  different  state  of  facts, 
and  an  entirely  different  kind  of  legislation ;  and  that  the  opinions  in 
these  cases  avowedly  and  carefully  except  and  exclude  from  their  oper- 
ation such  questions  as  that  of  priority  of  right  between  a  pre-emptor 
and  an  appropriator  of  water,  arising  under  the  general  statutes  of 
congress  concerning  the  disposition  of  the  public  lands  among  private 
proprietors  or  occupants.  In  order  to  understand  the  exact  points 
decided  by  the  United  States  supreme  court  in  Frisbie  v. Whitney,  and 
the  character  of  the  legislation  to  which  it  relates,  a  brief  statement  of 
the  material  facts  is  necessary.  A  certain  person,  whom  I  will  desig- 
nate as  A.,  held  a  Mexican  grant  to  a  large  tract  of  land  in  California. 

^6S  Cal.  142.  excepted  and  saved  in  tke  patent  issued  to 
*  Namely,  Frisbie  v.  Whitney,  9  Wall,  the  plaintiff,  citing  Jennison  v.  Kirk,  8 
187;  Hntton  v.  Frisbie,  37  Cal.  475}  West.  Otto,  460;  Broder  v.  Natoma  etc.  Co.,  60 
Fac.  R.  R.  V.  Tevis,  41  Id.  489.  The  court  Cal.  621.  Of  coarse  the  real  question  was 
also  held  that  under  the  acts  of  congress,  whether  the  defendants  had  any  such  *'  ex- 
July  26, 1866,  and  July  9, 1870,  the  defend-  isting  rights  "  at  the  time  when  the  right 
ants  obtained  "existing  rights"  to  con-  of  the  plaintiff  first  accrued  and  became 
struct  and  use  theiv  reservoir,  which  were  vested  as  against  the  defendaide. 
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This  grant  was  for  years  supposed  to  be  perfectly  valid,  and  A.'s  title 
as  perfectly  good.  Re  had  from  time  to  time  sold  and  conveyed  por- 
tions of  it  to  divers  purchasers,  who  had  for  years  held  possession  o£ 
their  farms,  inclosed  them,  built  on  them,  planted  orchards,  and  other- 
wise improved  them,  under  the  supposition  that  the  titles  obtained 
from  A.  were  valid.  At  length  the  supreme  court  of  the  United  States 
decided  that  the  grant  to  A.  was  null  and  void,  and  the  land  included 
in  such  grant  was  therefore  the  public  domain  of  the  United  States^ 
subject  to  all  of  the  general  statutes  of  congress  concerning  the  public 
domain.  Immediately  upon  the  rendition  of  this  decision,  a  great 
number  of  persons  rushed  on  to  the  tract,  and,  disregarding  the  rightH 
of  the  prior  occupants,  proceeded  to  locate  claims  as  pre-emptors  upon 
it,  upon  the  improved  and  cultit^ated  and  occupied  portions,  to  file 
their  declaratory  statements,  and  to  take  the  other  steps  necessary, 
under  the  general  statutes,  in  order  to  secure  their  titles  as  pre-emptors 
of  the  public  lands.  This  proceeding  was  a  palpable  wrong  to  the 
bona  fide  and  innocent  occupants  who  were  thus  dispossessed.  In  this 
condition  of  facts,  congress  interfered,  after  the  pre-emptors  had  filed 
their  declaratory  statements  but  before  they  had  paid  the  price  so  as 
to  be  entitled  to  patents,  and  by  a  special  statute,  applicable  to  the 
lands  included  in  A.'s  grant,  withdrew  those  lands,  or  at  least  such 
portions  of  them  as  had  been  sold  to  bona  fide  purchasers,  from  sale  or 
pre-emption  under  the  general  statutes,  and  confirmed  and  established 
the  rights  and  titles  of  such  ptior  bona  fide  purchasers  holding  under 
A.'s  grant,  as  against  the  claims  of  the  pre-emptors  who  had  located 
tracts  and  filed  declarations,  but  had  not  yet  proved  up  and  paid.  A 
controversy  arose  concerning  the  ownership  of  a  certain  tract  between  a 
pre-emptor  and  a  prior  purchaser  and  occupant  under  A.*s  grant,  which 
the  supreme  court  of  the  United  States  finally  decided  in  the  case  of 
Frisbie  v.  Whitney.^  As  the  reporter's  head-note  accurately  describes 
the  questions  passed  upon  by  the  court,  it  will  be  suflicient  to  quote  it, 
without  giving  more  elaborate  extracts  from  the  opinion.  It  wiU  be 
seen  that  all  the  equities  were  strongly  in  favor  of  the  prior  occupants 
and  against  the  pre-emptors.  The  head-note  is  as  follows:  "  0«cupa- 
tion  and  improvement  on  the  public  lands,  with  a  view  to  pre-emp- 
tion, do  not  confer  a  vested  right  in  the  land  so  occupied  [i.  e.,  as  the 
rest  of  the  case  plainly  shows,  a  vested  right  against  the  United 
States]*  It  does  confer  a  preference  over  others  in  the  purchase  of 
such  land  by  the  bona  fide  settler,  which  wiU  enable  him  to  protect  hia 
possession  against  other  individuals,  and  which  the  l^d  officers  are 

»  9  WalL  1S7. 


EIPAEIAN  EIGHTS — ^THE  WEST  COAST  DOCTEINK  533 

bound  to  respect.  This  inchoate  right  may  be  protected  by  the  courts 
against  the  claims  of  other  persons  who  have  not  an  equal  or  superior 
right,  but  it  is  not  valid  against  the  United  States.  The  power  of 
congress  over  the  public  lands,  as  conferred  by  the  constitution,  can 
only  be  restrained  by  the  courts,  in  cases  where  the  land  has  ceased  to 
be  government  property  by  reason  of  a  right  'tested  in  some  person  or 
corporation.  Such  a  vested  right,  under  the  pre-emption  laws,  is  only 
obtained  when  the  purchase  money  has  been  paid,  and  the  receipt  of 
the  proper  land  officer  given  to  the  purchaser.  Until  this  is  done,  it 
is  within  the  legal  and  constitutional  competency  of  congress  to  with- 
draw the  land  from  entry  or  sale,  though  this  may  defeat  the  imper- 
fect right  of  the  setter"  The  case  of  Hutton  v.  Frisbie'  was  an  ex- 
actly similar  controversy,  growing  out  of  the  very  same  transaction, 
involving  exactly  the  same  questions,  which  the  supreme  court  of  Cal- 
ifornia decided  in  the  same  manner.  In  Western  Pacific  R.  R  v. 
Tevis'  the  court  held,  for  the  same  reasons,  that  congress  has  power, 
by  a  special  statute  giving  the  right  of  way  over  the  public  lands  of 
the  United  States  to  a  railroad  company,  to  include  within  such  stat- 
utory grant,  and  thus  convey  to  the  railroad,  portions  of  the  public 
lands  which  pre-emptors  had  previously  entered,  located,  and  claimed, 
under  the  pre-emption  laws,  but  for  which  they  had  not  yet  paid  and 
received  certificates  of  purchase. 

It  is  plain  that  the  courts  do  not  intend,  in  these  three  cases,  to 
touch  upon  the  question,  To  what  period  or  stage  of  his  preliminary 
proceedings  does  the  right  of  a  pre-emptor  (Or  other  purchaser),  after 
he  has  received  his  patent,  relate  back,  in  a  contest  as  to  priority  with 
another  person  claiming  title  under  the  general  legislation  of  congress  ? 
These  cases  simply  hold  that  a  pre-emptor  who  has  merely  located  a 
tract  of  the  public  land,  occupied  it,  and  filed  the  preliminary  decla- 
ration, but  has  not  yet  paid  the  price,  obtains  no  vested  right  therein 
against  the  United  States ;  and  that  congress  may,  therefore,  by  some 
special  statute  exercise  its  continuing  rights  of  ownership  over  such 
tract,  withdraw  it  from  entry,  location,  settlement,  or  sale  under  the 
operation  of  the  general  legislation,  and  may  sell  or  donate  or  grant 
such  tract  to  another  person,  without  regard  to  the  inchoate  and  im- 
perfect right  to  it  of  the  pre-emptor.  The  conflicting  rights  of  two 
persons  claiming  under  diflerent  provisions  of  the  general  statutes  of 
congress  concerning  the  acquisition  of  private  titles  or  interests  in  the 
public  lands — ^general  statutes  which  were  dictated  by  and  carry  out 
the  same  liberal  policy — ^present,  in  my  opinion,  another  question 

B  37  CaL  475.  '  41  Id.  489. 
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which,  I  would  most  respectfully  but  earnestly  submit,  is  not  em- 
braced within  nor  passed  upon  by  the  three  decisions  above  described, 
and  which  were  cited  and  relied  upon  in  Farley  v.  Spring  Valley  M. 
&  I.  Co."  Those  cases  deal  with  the  interest  of  a  pre-emptor  before 
he  obtains  a  patent,  and  before  he  has  paid  the  price,  not  with  his  in- 
terest  hy  relation  after  the  patent  is  delivered.  Even  that  inchoate 
interest  is  not  a  mere  nullity.  While  it  is  not,  in  its  imperfect  condi- 
tion, a  perfect  and  vested  right  to  the  land  as  against  the  United 
States,  the  supreme  court  pronounces  it  to  be  an  existing  right  which 
the  courts  will  protect  against  third  persons  who  have  no  superior  or 
equal  claims.  When  are  the  claims  of  third  persons,  derived  from 
other  portions  of  the  general  system  of  legislation  concerning  the 
acquisition  of  private  ownership  in  the  public  lands,  superior  or  equal 
to  the  inchoate  right  of  the  pre-emptor  ?  It  seems  to  me  that  this 
question  is  carefufly  distinguished  by  the  decisions  above  quoted,  and 
excepted  from  their  operation ;  that  those  decisions  are  confined  to  a 
special  act  of  congress  directly  withdrawing  specific  portions  of  the 
public  lands  from  the  operation  of  such  general  legislation  as  the  pre- 
emption laws,  and  do  not  touch  upon  the  effect  of  the  general  statutes 
dealing  with  the  public  lands,  and  prescribing  the  modes  by  which 
private  titles  or  interests  therein  may  be  acquired.  J,  N,  P. 

(to  be  OONTISnKD.) 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
In  the  Matter  of  Chow  Goo  Pooi  on  Habeas  Cobpus. 

Filed  January  26,  1884. 

Detention  of  Chinese,  when  under  Authobitt  of  Unitbi)  States— Habeas 
Ck>BPCS. — When  a  Ghineae  person  is  detained  on  board  of  a  ship  and  refused  the  right 
to  hmd,  either  by  the  authority  of  the  ship-'s  master  or  b^  the  collector  of  the  port,  he 
is  restrained  of  his  liberty  under  or  by  color  of  the  authority  of  the  United  States,  and 
is  entitled,  as  of  common  right,  to  sue  out  a  writ  of  habeas  corpus,  that  the  legality  of 
bis  detention  and  restraint  may  be  passed  upon  by  the  court.  When  his  body  is  pro- 
duced in  obedience  to  the  writ  the  control  of  his  person  remains  with  the  court,  which 
may  commit  hun  to  the  custody  of  the  marshal,  or  hpld  him  to  bail  to  await  the  decision 
of  the  court. 

Detention  of  Ship. — ^The  court  has  no  power  to  detain  the  ship  pending  the  investi- 
gatione  with  regard  to  the  right  of  her  Chinese  passengers  to  land. 

CcsTODY  OF  Chinese  Passenoeb  Pendino  Pbesident^s  Action. — When  the  justice, 
judge,  or  commissioner  has  determined  that  the  Chinese  passenger  is  not  entitled  to  be 
or  remain  in  the  United  States,  and  it  is  impossible  to  remand  him  to  the  ship  on  which 
he  arrived,  he  may  be  committed  to  the  custody  of  the  marshal,  or  held  to  bail  for  a 
reasonable  time  until  the  president's  direction  can  be  had. 

Right  of  Chinese  Passenoeb  to  Tbial  by  Juby—Findino  by  the  Justice. — In 
the  investigation  before  the  justice,  judge,  or  commissioner  to  ascertain  and  find  out 
whether  a  Chinese  person  is  unlawfully  within  the  United  States,  there  is  no  right  to  a 
trial  by  jury.  Such  investigation  may  be  had  on  a  proceeding  by  habeas  corpus,  and  tlie 
finding  of  the  court  or  judge  in  such  proceeding  that  the  petitioner  is  a  Chinese  laborer, 
prohibited  by  law  from  landing  or  from  being  or  remaining  in  the  United  States, 
amounts  in  fact  to  a  finding  by  a  justice,  judge,  or  commissioner  that  such  person  is  un- 
lawfully here,  within  the  meaning  of  section  12  of  the  Chinese  exclusion  act. 

Ordeb  Remanding  Chinese  Passenoeb. — Wlien  the  judge  or  court  decides  that 
the  petitioner  has  no  riffht  to  be  or  remain  in  the  United  States,  an  order  should  be 
made  that  he  be  remanded  by  the  marshal  to  the  custody  from  which  he  was  taken. 
Upon  the  return  of  the  marshal  apprising  the  court  that  the  vessel  on  which  he  arrived 
hais  sailed,  the  judge  may,  by  a  supplemental  order,  commit  him  to  the  custody  of  the 
marshal,  to  be  held  for  a  reasonable  time  to  await  the  direction  of  the  president.  As 
to  what  constitutes  a  reasonable  time,  quare.    Such  direction  of  the  president  may  be 

given  by  a  general  or  special  order.  It  may  operate  retrospectively  as  well  as  prospectively; 
ut  it  can  not  revise  the  judgment  of  the  justice,  judge,  or  commissioner.  He  may,  by  a 
general  order  directed  to  the  marshal  or  to  the  collector,  direct  that  all  persons  found  to 
be  unlawfully  here  shall  be  removed,  and  he  may  instruct  such  officers  to  procure  their 
tickets  and  effectuate  their  removal.  If  there  be  any  difficulty  from  the  want  of  appro- 
priation or  means  at  his  command  in  fulfilling  the  duty  imposed  on  him,  it  is  for  congress 
to  remove  it. 

Pbactical  Opebation  of  the  Chinese  Exclusion  Act,  with  reference  to  the  duties 
imposed  on  the  United  States  courts,  commented  on. 

Before  Sawteb,  Circuit  Judge,  and  Hoffican  and  Sabin,  District  Judges. 

An  affidavit  of  complaint  was  filed  and  sworn  to  by  Carroll  Cook,  the 
assistant  United  States  attorney,  charging  the  defendant  with  being  a 
Chinese  laborer,  unlawfully  within  the  United  States,  and  not  entitled  to 
remain  therein.  A  warrant  was  issued  by  the  judge  of  the  circuit  coart 
for  his  arrest,  returnable  before  the  circuit  court.  Defendant  interposed 
a  demurrer,  the  grounds  of  which  are  set  forth  iu  the  opinion  of  the  court. 
After  argument,  the  case  was  submitted  and  the  decision  of  the  court 
rendered,  wherein  it  was  ordered — it  appearing  that  no  final  order  had 
been  made  in  the  habeas  corpus  proceeding  pending  in  the  United  States 
district  court,  relative  to  the  defendant — that  this  complaint  be  dismissed, 
and  the  prisoner  be  remanded  to  the  custody  of  the  United  States 
marshal,  to  aw^t  such  further  order  as  may  be  made  by  the  district 
court,  as  suggested  by  the  opinion  in  this  case. 
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S.  G.  HUbom^  United  States  attorney ^  and  Carroll  Cook,  assistant  United 
States  attomey,.ior  the  goYernment. 

T.  D.  Biordan,  for  the  defendant. 

By  the  Court,  Hoffman,  D.  J.  By  permission  of  &y  associates,  I  pro- 
ceed to  deliver  the  opinion  of  the  court  on  the  questions  that  were  argued 
and  submitted  on  last  Saturday.  The  principal  questions  which  are  pre- 
sented for  our  determination  are  probably  the  most  important  that  can 
arise  under  this  law.  On  the  solution  to  be  given  to  them  will  depend 
not  merely  the  mode  of  procedure  to^be  adopted,  but  whether  the  terms 
of  the  law  are  such  that  its  obvious  object  can  be  carried  into  practical 
effect.  But  before  proceeding  to  discuss  them,  there  are  some  preliminary 
questions  that  have  been  raised,  which,  though  their  solution  is  not  diffi- 
cult, yet  we  have  thought  it  best  that  they  should  now  be  passed  upon  by 
this  court,  and  by  the  unanimous  opinion  of  all  the  judges  be  set  at  rest  so 
far  as  any  further  discussion  of  them  in  this  court  or  the  district  court  is 
concerned. 

We  are  unanimously  of  opinion  that  when  a  Chinese  person  is  detained 
on  board  of  a  ship  and  l:ef used  the  right  to  land,  whether  by  the  author- 
ity of  the  master  in  pursuance  of  the  provisions  of  the  Chinese  restriction 
act,  or  by  the  refusal  of  the  collector  to  grant  him  permission  to  land,  he 
is  restrained  of  his  liberty  under  or  by  color  of  the  authority  of  the  United 
States,  and  that  he  is  entitled  as  of  common  right  to  sue  out  a  writ  of 
habeas  corpus,  that  the  legality  of  his  detention  and  restraint  may  be  passed 
upon  by  the  court.  When  his  body,  in  obedience  to  the  writ,  is  produced 
iu  court,  we  are  also  of  opinion  that  the  control  of  his  person  remains  with 
the  court,  and  that  he  may  be  committed  to  the  custody  of  the  marshal, 
or  be  held  to  bail  to  await  the  decision  of  the  court.  If,  on  the  investi- 
gation, the  court  should  be  of  the  opinion  that  he  had  no  right  to  land, 
it  is  its  duty  to  remand  him  to  the  custody  from  which  he  was  taken,  if 
the  ship  be  in  port,  and  about  to  return  to  the  country  from  whence  he 
came. 

We  are  also  of  opinion  that  the  court  has  no  right  nor  color  of  right 
to  detain  the  ship.  The  statute  confers  on  us  no  such  power,  and  in  that 
respect  it  differs  from  the  statute  which  relates  to  oases  of  prostitutes,  or 
supposed  prostitutes,  arriving  from  foreign  ports.  Not  only  have  we  no 
power  to  inflict  this  great  wrong  on  the  owner  of  the  ship,  but  the  exer- 
cise of  it  would  be  iu  the  highest  degree  inexpedient  and  oppressive.  It 
would  be  vexatious  to  detain  a  ship  for  one  or  two  or  three  months, 
while  the  numerous  investigations  with  regard  to  the  right  of  her  passen- 
gers to  land  are  in  progress.  It  would  interrupt  our  trade  and  inter- 
course with  China.  It  would  disturb  the  postal  service,  and  it  would  do 
a  wrong  to  the  owner  of  the  ship  whose  master  may  have,  in  good  faith, 
brought  passengers  here,  who  presented  to  him  certificates  which  by  the 
law  itself  are  prima  facie  evidence  of  the  holder's  right  to  land.  To  de- 
tain, therefore,  the  ship,  rotting  at  the  wharves  for  months,  would  be  as 
unjustifiable  an  injury  and  injustice  to  the  owners  as,  in  our  opinion,  it 
would  be  unwarranted  by  law. 

I  now  come  to  the  more  important  and  difficult  questions  which  have 
been  submitted  for  our  decision.  It  being  evident  that  two  hundred  or 
three  hundred  cases  of  persons  claiming  that  they  are  unjustly  restrained 
of  their  liberty  could  not  be  investigated  within  the  interval  which  usu- 
ally occurs  between  the  arrival  and  the  departure  of  the  ships  that  ply 
between  this  port  and  China,  it  results  that  in  a  large  majority  of  cases 
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the  court  would  be  unable  to  remand  the  passenger  to  the  ship  on  whhsh 
he  arriyed,  in  case  the  decision  of  the  court  should  be  against  the  right 
to  land.  The  question  then  arises,  and  it  is  not  free  from  difiSculty,  "What 
is  to  be  done  with  those  passengers  who  remain  in  the  custody  and  un- 
der the  control  of  the  court  after  the  ship  has  departed  ? 

By  the  twelfth  section  of  the  act  it  is  provided:  '' That  any  Chinese 
person  found  unlawfully  within  the  United  States  shall  be  caused  to  be 
removed  therefrom  to  the  country  from  whence  he  came,  by  direction  of 
the  president  of  the  United  States,  and  at  the  cost  of  the  United  States, 
after  being  brought  before  some  justice,  judge,  or  commissioner  of  a 
court  of  the  United  States,  and  found  to  he  one  not  lawfully  entitled  to 
be  or  remain  in  the  United  States." 

It  will  be  observed  that  this  section  is  very  vague  and  inexplicit.  It  con- 
fers no  power,  in  terms,  on  the  "  justice,  judge,  or  commissioner"  to  cause 
the  person  to  be  brought  before  him.  It  provides  no  process  by  which 
that  object  can  be  effected,  nor  does  it  indicate  in  any  way  what  shall  be 
done  by  the  "  justice,  judge,  or  commissioner"  in  case  he  shall  determine 
that  the  person  brought  before  him  is  one  not  entitled  to  be  or  remain  in 
the  United  States. 

But  the  object  of  the  section  is  apparent,  and  however  inexplicit  and 
indefinite  the  language  is,  we  feel  called  upon  to  effectuate  the  unmis- 
takable intention  of  the  act,  if  we  can,  by  construction,  inference,  and  im- 
plication, find  a  warrant  in  the  language  of  the  act  for  doing  so.  We 
are  of  opinion,  that  inasmuch  as  the  president's  action  is  conditioned  on 
the  previous  finding  by  a  'Justice,  judge,  or  commissioner"  that  the 
person  is  not  lawfully  entitled  to  be  in  the  United  States,  the  power  is 
impliedly  conferred  on  the  ''  justice,  judge,  or  commissioner"  to  cause 
the  man  to  be  brought  before  him  in  order  that  that  fact  may  be  deter- 
mined; and  further,  that  it  also  confers,  by  implication,  on  the  "  justice, 
judge,  or  commissioner"  who  shall  find  that  the  person  is  not  lawfully 
entitled  to  be  in  the  United  States,  Uie  right  to  hold  that  person  for  a 
reasonable  time,  to  await  the  direction  of  the  president  for  his  removal. 
For  if,  upon  ascertaining  the  fact  that  the  person  brought  before  the 
*'  justice,  judge,  or  commissioner"  is  not  entitled  to  be  and  remain  in  the 
United  States,  he  is  thereupon  discharged,  the  execution  of  the  duty  de- 
volved upon  the  president  to  cause  him  to  be  removed  becomes  impos- 
sible. 

We  therefore  hold,  though  not  without  some  hesitation,  that  the  act 
does,  by  implication,  confer  upon  the  "justice,  judge,  or  commissioner" 
the  right,  after  having  determined  that  the  person  is  not  entitled  to  be 
or  remain  in  the  United  States,  to  commit  him  to  the  custody  of  the 
marshal,  or  to  hold  him  to  bail  for  a  reasonable  time,  until  the  presi- 
dent's direction  can  be  had.  We  are  also  of  opinion  that  the  person  thus 
brought  before  the  magistrate  has  no  right  to  a  trial  by  jury.  He  is  not 
brought  before  him  as  a  criminal.  No  punishment  as  such  is  inflicted  upon 
him.  The  consequence  of  his  being  unlawfully  here  is  that  he  will  be 
sent  back  to  the  country  whence  he  came.  The  power  conferred  and 
exercised  is  essentially  a  police  power.  It  is  closely  analogous  to  the 
power  freely  exercised  in  the  east  with  regard  to  idiots,  imbeciles,  luna- 
tics, paupers,  and  other  classes  whose  presence  is  deemed  incompatible 
with  the  safety  or  welfare  of  our  own  people.  The  Chinese  laborer  is 
met  at  the  frontier,  as  it  were,  and  not  having  the  right  to  enter  the  coun- 
try, is  denied  admission  to  it.    As  well  might  a  passenger  quarantined 
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in  the  harbor,  or  a  person  sent  to  the  pest-house  as  being  infected  with 
small-pox,  demand  the  right  to  trial  by  jury  to  ascertain  whether  he  is 
infected  with  that  disease. 

We  are  therefore  of  the  opinion  that  in  the  inyestigation  before  the 
''justice,  judge,  or  commissioner,"  to  ascertain  and  find  out  whether  a  per- 
son is  unlawfully  within  the  United  States,  he  has  no  right  to  trial  by  jury. 
The  power  exercised  by  the  magistrate  is  a  power  summarily  to  investigate 
and  determine  the  right  of  a  person  to  enter  or  remain  in  the  country — 
a  power  sometimes  conferred  on  commissioners  of  immigration,  but  by 
this  law  confided  to  a  **  justice,  judge,  or  commissioner;'*  and  the  whole 
purpose  and  operation  of  the  act  would  be  defeated  if  that  inquiry,  con- 
verted into  a  criminal  prosecution,  were  to  be  determined  by  a  verdict  of 
a  jury.  I  may  further  observe  that  the  power  is  not  given  to  a  court, 
but  is  given  to  a  ''justice,  judge,  or  commissioner,"  neither  of  whom,  as 
such,  has  any  right  to  summon  a  jury  or  can  invoke  its  assistance. 

We  are  further  unanimously  of  opinion  that  the  finding  contemplated  in 
the  act,  so  far  as  we  can  ascertain  from  its  obscure  and  vague  provisions, 
is  such  a  finding  as  may  be  had  on  a  proceeding  by  habeas  corpus.  That 
where  the  person  by  his  own  procurement  is  brought  before  the  court  or 
a  judge,  on  the  allegation  that  he  is  unjustly  restrained  of  his  liberty, 
and  the  return  shows  that  the  pretext  or  cause  of  the  restraint  is  that  he 
is  a  Chinese  laborer,  not  by  law  allowed  to  land,  and  the  court,  after 
giving  him  ample  opportunity  to  be  heard,  determines  the  question  on 
the  proofs,  and  finds  that  he  is  a  Chinese  laborer,  prohibited  by  law  from 
landing,  or  from  being  and  remaining  in  the  United  States,  and  if  the 
ship  were  here  and  about  to  return  to  China,  would  remand  him  to  the 
ship  to  be  carried  to  the  country  from  whence  he  came.  Such  a  finding 
amounts  ii;^  fact  to  a  finding  by  a  justice,  judge,  or  commissioner  that  the 
person  is  unlawfully  here,  within  the  meaning  of  the  twelfth  section  of 
the  act.  In  this,  as  in  other  proceedings  in  habeas  corpus,  the  usual 
order  of  the  court,  when  the  decision  is  adverse  to  the  applicant,  is  that 
the  petitioner  be  remanded  by  the  marshal  to  the  custody  from  which 
he  was  taken.  Upon  the  return  of  the  marshal  apprising  the  court 
judicially  that  the  vessel  has  sailed,  and  that  he  therefore  can  not  be  re- 
manded to  the  custody  from  which  he  was  taken,  we  are  all  of  the  opinion 
that  the  judge  may,  as  in  the  case  of  an  investigation  before  a  commis- 
sioner, make  a  supplemental  order  committing  him  to  the  custody  of  the 
marshal,  to  be  held  for  a  reasonable  time  to  await  the  direction  of  the 
president.  Suck  action  of  the  court  on  the  habeas  corpus  being  consid- 
ered by  us  to  be  equivalent  and  as  amounting  to  a  finding  by  the  "  justice, 
judge,  or  commissioner,"  contemplated  by  the  twelfth  section  of  the  act. 

I  may  further  observe,  in  answer  to  the  pretension  that  the  petitioner 
has  a  right  to  a  trial  by  jury  when  the  investigation  is  had  before  the  com- 
missioner, that  where  it  is  had  on  habeas  corpus,  and  the  ship  is  in  port, 
be  is  remanded  to  the  vessel  at  once  and  carried  away,  and  surely  he  can 
gain  no  right  to  a  trial  by  iury,  or  any  other  privilege,  from  the  fact  or 
tLe  accident  that  the  ship  has  happened  to  have  sailed  before  the  deter- 
mination of  the  case. 

With  respect  to  the  time  of  his  detention,  it  is  not  claimed  or  supposed 
that  we  have  a  right  to  indefinitely  confine  him  or  hold  him  subject 
to  the  order  of  the  court.  He  should  be  detained  a  reasonable  time,  that 
the  president  may  have  an  opportunity  to  perform  the  duty  imposed 
on  him  by  the  act,  that  is,  to  direct  hiia  deportation  at  the  expense  of 
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the  United  States.  An  analogy  seems  to  be  afforded  by  tbe  proTisions  of 
the  extradition  law.  By  that  act,  a  criminal,  demanded  by  a  foreign 
nation  and  found  to  be  liable  to  extradition,  is  committed  to  prison,  but 
if  not  taken  away  by  the  agents  of  the  power  demanding  uim,  at  the 
expiration  of  two  months  he  may  apply  to  the  court  for  his  discharge, 
which  must  be  granted  unless  just  excuse  be  shown  for  the  omission  to 
deport  him.  This  provision  would  seem  to  afford  some  guide  as  to  the 
period  of  time  during  which  a  Chinese  person  may  be  detained  awaiting 
the  order  of  the  president. 

We  are  further  of  opinion  that  the  order  of  the  president  may  be  either 
general  or  special.  It  may  be  retrospective  and  prospective;  and  inas- 
much as  the  law  imposes  on  him  the  duty  of  causing  the  person  to 
be  removed  to  the  country  whence  he  came  after  he  shall  have  been 
found  to  be  unlawfully  here  by  a  ''justice,  judge,  or  commissioner,'^  but 
gives  him  no  power  to  revise  that  judgment,  and  apparently  confers 
upon  him  no  discretion  in  the  matter,  he  may,  in  our  opinion,  by  a 
general  order  directed  to  the  marshal  (or  perhaps  to  the  collector),  direct 
that  all  persons  who  shall  thus  have  been  found  to  be  unlawfully  her«) 
shall  be  removed,  and  he  may  instruct  that  officer  to  procure  their  tickets 
and  effectuate  their  removal.  If  there  be  any  difficulty  from  the  want  Qf 
appropriation  or  means  at  his  command  in  fulfilling  that  duty  impoEed 
on  him  by  law,  it  is  for  congress  to  remove  it. 

We  also  think  it  proper  to  avail  ourselves  of  this  occasion,  as  this 
opinion  may  possibly  ath-act  some  public  attention,  to  say,  that  if  the 
Chinese  immigrants  come  in  the  future  in  anything  like  the  number  in 
which  they  have  recently  arrived,  it  will  be  impossible  for  the  courts  to 
fulfill  their  ordinary  functions  if  these  habeas  corpus  cases  are  to  be  in- 
vestigated and  disposed  of  by  them'.  There  remain  on  the  calendar  of 
the  district  court,  I  am  informed,  one  hundred  and  ninety  cases.  For 
five  or  six  weeks,  even  with  night  sessions,  I  have  been  unable  to  make 
any  great  impression  on  them.  All  ordinary  business,  public  and  private, 
of  the  court  is  necessarily  suspended,  or  if  resumed,  these  passengers, 
many  of  whom  may  be  entitled  to  their  discharge,  are  left  either  in 
custody  or  on  bail  awaiting  the  determination  of  their  cases.  It  is  there- 
fore an  urgent  necessity  that  congress,  by  committing  that  duty  to  com- 
missioners, or  by  some  other  mode,  should  relieve  the  courts  of  the 
burden  of  passing  on  these  cases.  I  know  of  no  subject  that  more  im- 
peratively demands  the  attention  and  the  interposition  of  our  representa- 
tives in  congress.  And  to  procure  this  relief  to  the  courts,  it  is  necessary 
that  the  decision,  of  the  commissioner  or  other  authority  to  whom  the 
right  to  determine  these  questions  is  confided  shall  be  final;  for  if  an 
appeal  can  be  taken  in  every  case,  the  same  obstruction  to  the  ordinary 
business  of  the  court  will  arise. 

We  are  aware  that  this  decision  may  be  open  to  criticism,  and  that  in 
the  minds  of  some  it  may  savor  of  a  latitudinarian  construction  of  the 
act;  but  we  are  left  to  choose  between  so  construing  it  and  the  alterna- 
tive of  depriving  it  almost  entirely  of  practical  efficiency. 


* 
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C50UNTT  Wakbants— Who  may  Sue.— County  warrants  payable  to  bearer  are  not 
negotiable  as  bills  of  exchange  and  promissory  notes.  All  holders  take  them  subject  to 
any  defense  that  may  be  made  against  the  original  payee.  Kevertheless,  the  property 
therein  passes  by  delivery  when  they  are  payable  to  the  holder.  Hence,  when  the 
holder  is  a  citizen  of  another  state,  he  may  maintain  action  thereon  in  the  federal  court, 
even  when  the  payee  can  not  maintain  such  action. 

Same — ^Due  as  upon  Dibect  Promise. — Such  instruments  are  not  assignable  within 
the  meaning  of  the  act  of  congress  of  1875,  regulating  the  jurisdiction  of  federal  courts, 
18  Stat.  470.  They  are  taken  to  be  due  on  an  original  and  direct  promise  from  the 
maker  to  the  bearer,  and  not  by  assignment  from  the  first  holder. 

Same — Remedy. — In  such  case  the  remedy  (in  the  United  States  courts)  of  the  holder 
in  the  first  instance  is  by  action  at  law  prosecuted  to  judgment,  as  a  foundation  for 
maiidamua  to  compel  the  levy  and  collection  of  a  tax  for  tiieir  payment. 

Upon  Warbants  issued  for  interest  on  a  judgment,  an  action  will  not  lie. 

Action  to  enforce  certc^iu  county  warrants.  The  opinion  states  the 
facts. 

John  L.  Jerome  J  for  the  plaintiffs. 

L,  C,  Bockwell,  for  the  defendant. 

Hallett,  J.  These  actions  are  upon  warrants,  signed  by  the  chair- 
man of  the  board  of  county  commissioners  and  the  clerk  of  the  county, 
on  the  county  treasury  for  different  sums,  and  payable  to  different 
persons  or  bearer;  all  of  them  excepting  two  (to  be  mentioned  hereafter) 
appear  to  have  been  issued  for  the  current  expenses  of  the  county.  The 
warrants  were  not  issued  to  the  plaintiff,  and  the  citizenship  of  the 
persons  to  whom  they  were  issued  is  not  averred.  A  question  has  arisen 
whether  upon  such  warrants  payable  to  a  person  named,  or  to  bearer, 
which  circulate  from  hand  to  hand  without  indorsement,  an  action  may 
be  maintained  by  a  holder,  a  citizen  of  another  state,  against  a  county 
in  this  state,  without  showing  that  the  persons  to  whom  they  were 
issued  are  qualified  to  sue  in  this  court.  It  can  not  be  contended  that 
such  warrants  are  negotiable  as  bills  of  exchange  or  promissory  notes, 
and  free  from  all  equities  in  the  hands  of  an  innocent  holder.  All 
holders  take  them  subject  to  any  defense  that  may  be  made  against  tbe 
payee,  even  when  they  are  payable  to  bearer:  Dillon's  Mun.  Corp.,  3d 
ed.,  sees.  487,  503.  Nevertheless,  as  they  are  payable  to  bearer,  the 
property  therein  passes  by  delivery,  and  *'a  note  payable  to  bearer  is 
payable  to  anybody,  and  not  affected  by  the  disabilities  of  the  nominal 
payee:"  Bank  of  Kentucky  v.  Wister,  2  Pet.  318.  Such  instruments  are 
not  assignable  within  the  meaning  of  the  act  of  congress  of  1875,  regu- 
lating the  jurisdiction  of  this  court:  18  Stat.  470.  They  are  taken  to  be 
due  on  an  original  and  direct  promise  from  the  maker  to  the  bearer,  and 
not  by  assignment  from  the  payee  or  first  holder:  Thompson  v.  Perrine, 
16  Otto,  589.  This  is  true  only  when  the  plaintiff  becomes  the  owner 
of  the  paper  by  the  delivery  tbereof.  If  his  title  is  colorable  only,  and 
procured  for  the  sole  purpose  of  enabling  him  to  bring  suit  in  a  federal 
court,  the  action  will  be  dismissed:  Williams  v.  Nottawa,  14  Id.  209. 
But  of  that  we  have  no  information  at  present.  Objection  is  also  made 
that  the  demands  for  which  the  warrants  were  issued,  having  been 
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allowed  by  the  board  of  connty  commissioners,  can  not  be  the  subject  of 
an  action  against  the  county.  The  remedy  of  plaintiff,  if  aily,  is  by 
mandamu8  to  compel  the  county  to  levy  and  collect  a  tax  with  whicli  to 
pay  the  amounts  due  on  the  warrants. 

Whether  •this  is  the  course  of  proceeding  in  the  courts  of  this  state  is 
not  shown;  but  it  is  certain  that  the  practice  in  the  federal  courts  is  to 
proceed  to  judgment  as  a  foundation  for  a  writ  of  mandamua.  It  is  only 
a  question  whether  the  money  shall  be  taken  to  be  due  and  owing  from 
ihe  county  on  the  warrants  alone,  or  after  judgment  on  the  warrants; 
and  whatever  the  rule  may  be  in  the  courts  of  the  state,  it  is  the  settled 
rule  of  the  federal  courts  to  obtain  judgment  in  the  first  instance:  Chick- 
aming  t.  Carpenter,  16  Otto,  663.  In  either  case  the  county  can  not  be 
compelled  to  pay  except  in  the  time  and  manner  provided  by  law.  As 
to  two  of  the  warranto  described  in  the  sixth  and  seventh  counts  of 
Jerome's  complaint,  the  rule  may  be  different.  They  appear  to  have 
been  issued  to  BoUins  &  Young  for  interest  on  a  judgment.  The  right 
of  a  plaintiff  to  interest  on  a  judgment  recovered  by  him  is  the  same  as 
the  right  to  the  principal  sum  for  which  the  judgment  may  have  been 
entered,  and  the  remedy  to  enforce  payment  thereof  is  the  same.  As  to 
the  judgment  and  the  interest  thereon,  there  appears  to  be  no  reason  for 
allowing  a  second  action  in  the  same  jurisdiction.  A  second  action  can 
only  have  the  effect  to  multiply  costo  without  substantial  results.  The 
demurrer  will  be  sustained  to  the  sixth  and  seventh  counts  of  the  com- 
plaint in  Jerome's  case,  and  otherwise  overruled. 


OwEKS  V.  Wight. 

Filed  January  S,  I884. 

Lease — Covenant  of. — ^The  execution  of  a  leaae  for  1*681  estate  implies  a  covenant  to 
lessee  for  quiet  enjoyment  during  the  term. 

Same — Kehedy  of  Lessee. — In  case  of  entry  upon  the  demised  premises  by  the  lessor 
during  the  term,  the  remedy  of  the  lessee  is  in  damages  by  suit  at  law  for  bruwsh  of  cov- 
enant, and  not  by  action  in  equity  for  an. accounting. 

Bill  in  equity  for  an  accounting.    The  opinion  states  the  facts. 

C.  L  Thompson,  for  the  plaintiff. 

A.  W,  Bucker,  for  the  defendant. 

Hallett,  J.  The  bill  avers  that  defendant  and  others  demised  to 
plainti£f  a  mining  claim,  called  the  Yanderbilt  lode,  for  a  term  of  six 
months  from  March  7, 1883.  The  defendant  afterwards,  and  during  said 
term,  entered  on  the  said  premises  and  took  therefrom  a  large  quantity  of 
Taluable  ore,  and  plaintiff  prays  that  defendant  may  be  required  to  ac- 
count for  said  ore.  If,  as  alleged,  defendant  and  others  made  a  lease  to 
plaintiff,  a  covenant  for  quiet  enjoyment  would  be  implied  from  such  let- 
ting: Taylor's  Land.  &  Ten.,  sec.  304;  Sedg.  Dam.  183,  note.  The 
entry  into  the  premises  by  defendant  during  the  tin^e  was  a  breach  of 
the  covenant,  and  plaintiff's  remedy  is  in  damages  for  such  breach. 
What  the  measure  of  damages  may  be,  is  not  for  present  consideration. 
Upon  the  facts  stated  plaintiff  is  not  entitled  to  an  account,  and  the 
remedy  is  not  in  equity,  but  at  law.  Plaintiff  may  have  the  case  trans- 
fened  to  the  law  docket  if  he  wishes  to  do  so;  whether  the  action  shall 
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be  against  the  defendant  alone  or  against  all  of  the  lessors,  is  not  now  to 
be  determined.  Defendant  should  haye  demurred  before  answering,  and 
therefore  he  must  pay  the  costs  of  the  answer,  and  the  costs,  if  any,  upon 
the  issue  of  fact  joined.  The  answer  may  be  withdrawn,  and  the  demurrer 
will  be  sustained. 


Circuit  coubt,  distbiot  of  oreoon. 

Spabb  v.  Home  Mutual  Insubakce  Compaiit. 

Filed  January  $1,  I884, 

Agent  Advebselt  Intebbsted  to  Pbikcipal. — ^The  law  will  not  allow  a  person  to 
act  as  agent  when  he  has  an  interest  advene  to  his  principal;  and  therefore  an  agent  of 
an  insurance  company  to  receive  and  transmit  applications  for  insurance,  when  making 
an  application  therefor  on  his  own  property,  directly  or  indirectly  for  his  own  benefit, 
is  acttg  for  himself,  and  can  not  be  considered  the  agent  of  the  insurance  company. 

SdiT  to  Refobm  a  Ck)NTBACT. — The  evidence  necessary  to  support  a  bill  to  reform  * 
contract  must  show  certainly  in  what  the  mistake  consists,  and  that  it  was  mutual. 

Cabb  in  Judgment. — The  owners  of  a  warehouse  applied  to  an  insurance  company, 
of  which  they  were  agents  to  receive  and  transmit  applications  for  insurance,  for  a  policy 
on  the  same  as  the  property  of  their  judgment  creditor,  and  the  company  knowing  noth- 
ing to  the  contrary,  issued  the  policy  accordingly,  and  upon  the  destruction  of  the  prop- 
erty by  fire  refused  to  pay  the  insurance,  on  the  ground  that  the  assured  had  no  insur- 
able interest  therein;  the  assured  having  failed  in  an  action  on  the  policy  to  recover  the 
insurance,  on  the  ground  that  it  did  not  appear  but  that  his  debt  could  be  otherwise 
made  out  of  the  remaining  property  of  his  deotors  (8  Saw.  618),  brought  a  suit  in  equity 
to  reform  the  policy,  alleging  that  by  mistake  it  was  issued  in  the  name  of  the  creditor, 
as  owner,  when  it  should  have  been  issued  in  the  name  of  the  debtor  and  for  liis  benefit, 
in  case  of  loss:  Htldy  that  the  evidence  did  not  support  the  allegation  of  mistake;  but, 
on  the  contrary,  showed  that  the  company  was  induced  to  issue  the  policy  by  the  false 
representation  of  the  owners  and  applicant,  on  account  of  which  deception  it  was  en- 
titled to  rescind  the  contract  or  treat  it  as  null. 

Bill  in  equity  to  correct  a  mistake  in  a  policy  of  insurance.  The 
opinion  states  the  facts. 

W.  Scott  Bebee  and  W.  CuUen  Oa^on,  for  the  plaintiff. 

Cyru8  A.  Dolph,  for  the  defendant. 

Deabt,  J.  This  suit  was  commenced  on  April  28, 1883.  It  is  brought 
by  the  plaintiff,  a  citizen  of  Oregon,  against  the  defendant,  a  corporation 
formed  under  the  law  of  California,  and  doing  business  in  this  etate,  to 
reform  and  enforce  a  policy  of  insurance  against  fire,  issued  by  the  de- 
fendant on  a  warehouse  in  Cottage  Grove,  Oregon,  for  the  period  of  eno 
year,  from  July  26, 1881,  in  the  sum  of  nine  hundred  dollars,  by  cor- 
recting an  alleged  mistake  therein,  whereby  said  property  appears  to 
have  been  insured  as  the  property  of  the  plaintiff,  when  in  fact  it  was 
agreed  and  understood  that  it  should  be  insured  as  the  property  of 
Ai^on  and  Ben  Lurch,  whose  property  it  Was  and  is,  for  the  benefit  of 
the  plaintiff. 

The  answer  of  the  defendant  denies  the  allegations  of  the  bill  as  to 
the  alleged  mistake;  and  avers  that  Lui^ch  Brothers  applied  to  it  as  the 
agents  of  the  defendant  to  haTe  the  property  insured  as  that  of  the 
plaintiff,  and  that  it  never  was  otherwise  informed  until  after  the  loss 
and  readjustment,  when  it  refused  to  pay  the  same,  and  offered  to  return 
the  premium  of  eighteen  dollars  and  ninety  cents,  which  was  refused. 
The  answer  also  contains  a  plea  of  limitation,  to  the  el&ct  that  the  suit 
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is  barred  by  the  stipulation  in  tbe  policy  nvhicb  proyides  that  no  duit 
shall  be  maintained  thereon  unless  commenced  within  twelve  months 
after  the  loss  occurs. 

On  August  13th  this  cause  was  before  this  court  on  a  demurrer  to  the 
bill,  when  it  was  held  that  the  stipulation  in  the  policy  limiting  the 
right  to  sue  thereon  to  the  twelve  months  next  after  the  loss  did  not 
commence  to  operate  until  the  expiration  of  the  sixty  days  thereby  given 
to  the  insurer  in  which  to  make  payment:  17  Fed.  Eep.  568. 

But  now  it  is  contended  by  the  defendant  that  because  it  gave  notice 
of  its  intention  not  to  pay  and  the  reason  therefor  before  the  expiration 
of  the  sixty  days,  the  plaintiff  was  at  liberty  to  commence  his  suit  at 
once,  and  therefore  the  period  of  twelve  months  commenced  to  run  from 
that  time  and  expired  more  than  a  month  before  the  commencement  of 
the  suit,  namely,  March  23, 1883.  This  is  a  plausible  proposition,  but  I 
do  not  think  it  a  sound  one.  The  stipulation  for  a  delay  of  sixty  days 
after  notice  and  proof  of  loss  within  which  to  make  payment  being  in- 
tended for  the  benefit  of  the  defendant,  doubtless  it  might  waive  it. 
And  by  giving  notice  on  March  23d,  that  it  would  not  pay  the  loss,  for 
the  reason  stated,  it  evidently  did  so.  Thereafter  the  plaintiff  may  have 
been  at  liberty  to  sue  without  further  delay.  But  I  doubt  if  the  defend- 
ant could  by  this  means  compel  the  plaintiff  to  commence  sooner  than 
he  otherwise  would  be  required,  or  that  the  limitation  of  twelve  months 
would  thereby  commence  to  run,  as  against  the  plaintiff,  before  the  pre- 
vious period  of  sixty  days  had  expired. 

The  defendant  also  contends  now,  upon  the  proof  that  the  suit  is  barred, 
even  allowing  that  the  twelve  months  did  not  commence  to  run  until 
after  the  expiration  of  the  sixty  days,  because  it  appears  that  the  notice 
and  proof  of  loss  were  made  as  early  after  the  fire  as  February  16th. 

The  evidence  in  the  case  consists  of  the  testimony  of  the  plaintiff, 
Aaron  and  Ben  Lurch,  the  defendant's  Oregon  manager,  Mr.  George  L. 
Story,  and  its  traveling  agent,  D.  B.  Bush,  and  sundry  exhibits,  consist- 
ing of  prior  policies  of  insurance  on  this  property,  and  letters  and  docu- 
ments relating  thereto. 

From  these  proofs  and  the  pleadings  it  satisfactorily  appears  that  the 
property  was  destroyed  by  fire  on  February  14,  1882,  aud  the  loss 
adjusted  by  the  defendant  within  a  few  days,  and  not  exceeding  a  week 
thereafter,  at  nine  hundred  dollars,  and  that  on  March  23d  the  defend- 
ant gave  notice  to  the  plaintiff  that  it  declined  to  pay  the  loss  because 
it  had  ascertained  at  and  since  the  adjustment  that  the  plaintiff  had  no 
interest  in  the  property.  Aaron  and  Ben  Lurch  both  testify  that  they 
gave  notice  of  the  loss  on  the  next  day  thereafter,  and  that  within  a 
week  the  agent.  Bush,  was  at  Cottage  Grove  and  adjusted  the  same. 
Bush  swears  that  he  was  there  and  made  the  adjustment  on  February 
16th;  and  as  he  speaks  positively,  and  from  written  memoranda,  this 
is  probably  the  f$ict.  The  plaintiff  does  not  appear  to  have  had  any<- 
ihing  to  do  with  the  business  personally,  and  knows  nothing  about  it, 
except  the  offer  to  refund  tlie  premium  in  Lurch's  store,  when  he  and 
they  declined  it — ^he  saying  that  he  had  nothing  to  do  with  it. 

But  taking  the  statement  most  favorable  to  the  plaintiff  on  this  point, 
and  assuming  that  a  full  week  elapsed  before  tne  adjustment,  which 
necessarily  included  notice  and  proof  of  loss,  or  waiver  of  the  same  by 
defendant,  the  period  of  sii^ty  days  commenced  to  run  from  and  after 
February  21sty  and  expired  on  April  22d.     Within  the  next  twelve 
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months  this  suit  should  have  been  commenced,  nvhereas  it  was  delayed 
until  six  days  thereafter. 

The  plaintiff  claims,  however,  that  the  sixty  days  did  not  commence  to 
ran  until  Bush  returned  to  Cottage  Grove,  and  Notified  the  plaintiff,  on 
March  23d,  that  the  defendant  would  not  pay  the  loss.  But  according 
to  the  language  of  the  policy,  the  sixty  days  is  to  be  counted  from  the 
giving  of  notice  and  proof  of  loss,  which  was  either  made  or  waived  be- 
fore the  adjustment,  and  not  the  refusal  of  payment.  Indeed,  this  sixty 
days  is  manifestly  given  to  the  defendant  for  the  very  purpose  of  ascer- 
taining and  determining  whether,  admitting  the  loss  or  the  sufficiency 
of  the  notice  and  proof  thereof,. it  is  bound  to  or  will  pay  the  claim  of 
the  assured. 

Nor  is  there  any  ground  to  claim  that  the  matter  was  kept  open  from 
the  first  to  the  second  visit  of  Bush  to  Cottage  Grove,  for  further  proof 
in  any  particular.  The  proof  of  loss  and  ownership  was  made  on  the 
first  visit,  and  it  was  explicit  and  satisfactory.  The  plaintiff  swore  that 
he  had  no  interest  in  the  property,  and  the  Lurch  Brothers  claimed  to 
own  it,  which  claim  was  supported  by  the  countj  record  of  deeds. 

So  it  is  quite  plain  that  this  suit  is  barred  by  lapse  of  time.  It  was 
commenced  just  six  days  too  late.  But  if  this  were  otherwise,  the 
plaintiff  is  not  entitled  to  the  relief  sought.  I  have  examined  the  circum- 
stances of  the  case  as  disclosed  by  the  evidence,  and  they  do  not  lead  to 
the  conclusion  that  there  was  any  mistake  made  in  the  wording  of  this 
policy  as  alleged,  but  the  contrary. 

Briefly,  it  appears  that  in  1878  the  Lurch  Brothers  were  doing  busi- 
ness at  Cottage  Grove  as  commission  merchants,  when  they  failed,  claim- 
ing to  owe  the  plaintiff,  who  is  a  person  of  comparative  wealth,  living  in 
the  same  place,  near  five  thousand  dollars,  with  interest  at  one  per  centum 
per  month,  for  which  he  obtained  or  had  a  judgment  against  them  on 
December  9, 1878.  Upon  this  he  sold  and  purchased  their  store,  but  re- 
tained them  as  clerks  and  managers  of  the  business  for  a  year  or  two^ 
when  they  succeeded  in  making  a  settlement  with  their  creditors  and  took 
the  store  back  again,  still  owing  him,  as  they  allege,  about  two  thousand 
dollars,  which  was  the  value  of  the  stock  when  returned  to  them. 

Aaron  Lurch  says  that  after  the  failure  he  told  the  plaintiff  that,  as  he 
was  a  creditor  of  theirs,  he  would  have  this  property  insured  for  his  ben- 
efit, without  stating  how  or  in  what  manner  he  expected  to  accomplish 
it,  and  the  plaintiff  says  he  assented  to  the  suggestion,  but  it  does  not 
appear  that  he  ever  gave  the  matter  any  further  attention,  or  that  the 
Lurches  were  under  any  legal  obligation  to  him  to  do  so. 

On  July  26,  1879,  Aaron  Lurch  had  the  property  insured  in  the  Con- 
necticut Fire  Insurance  Company,  for  one  year  from  that  date,  for  the 
sum  of  nine  hundred  dollars,  as  the  property  of  the  plaintiff;  the  appli- 
cation therefor,  which  was  made  by  him  in  person,  being  in  his  handwrit- 
ing and  signed  by  him,  **A.  H.  Spare." 

In  1880,  and  before  July  24th,  the  Lurch  Brothers  became  the  agents  of 
the  defendant'  at  Cottage  Grove  to  solicit  and  receive  applications  for 
fire  insurance,  and  on  that  day  they,  as  such  agents,  wrote  to  the  manager 
of  the  defendant  at  Portland,  inclosing  the  said  Connecticut  policy  on 
this  property  as  the  property  of  the  plaintiff,  and  asked  to  have  it  re- 
newed in  the  Home  Mutual;  and  that  they  might  be  allowed  the  proper 
commission  therefor,  which  was  done;  and  on  July  14, 1881,  on  their 
written  application,  the  policy  was  renewed  with  the  defendant  for  another 
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year.  This  was  all  the  communication  there  ever  was,  until  after  the 
fire,  between  the  defendant  and  any  of  these  parties  on  this  subject,  and 
all  the  knowledge  which  the  defendant  or  its  manager  or  agents  had  as 
to  the  ownership  of  this  property,  prior  to  the  loss,  was  derived  from  and 
in  accordance  with  the  informatipn  thus  obtained. 

Upon  this  state  of  facts  it  is  preposterous  to  claim  that  the  plaintiff  or 
his  agents,  the  Lurches,  ever  intended  or  thought  of  insuring  this  prop- 
erty as  the  property  of  the  latter  for  the  benefit  of  the  former,  or  other- 
wise than  it  was  done.  It  was  insured  for  three  years  in  succession,  at 
the  request  of  the  Lurches,  as  the  property  of  the  plaintiff,  and  exactly 
as  Aaron  Lurch  described  it  in  the  first  application  mad6  and  written  by 
him  in  1879. 

What  was  the  reason  or  purpose  of  this  misrepresentation  it  is  not 
material  now  to  inquire.  The  Lurches  may  have  honestly  intended 
to  insure  this  property  for  the  benefit  of  the  plaintiff,  but  were 
mistaken  as  to  the  proper  method  of  so  doing.  But  in  that  case,  the 
plaintiff  must  abide  the  result  of  their  action,  just  as  he  would  if  they 
had  refused  or  neglected  to  insure  it  at  all.  He  had  no  control  over  them 
in  this  respect — they  were  not  under  any  legal  obligation  to  insure  the 
property  for  him — and  in  fact  were  acting  for  themselves. 

But  on  the  evidence,  the  whole  case  of  the  plaintiff  is  so  vague,  im- 
probable, and  contradictory  that  it  is  difficult  to  assign  any  reasonable 
and  correct  motive  for  their  action. 

But  counsel  for  the  plaintiff  insist  that  the  Lurches,  in  procuring  this 
policy  to  issue,  were  acting  as  the  agents  of  the  defendant,  and  therefore 
their  mistake,  if  any,  is  the  mistake  of  the  defendant,  of  which  it  can  not 
now  take  advantage. 

When  the  alleged  understanding  between  the  plaintiff  and  the  Lurches 
about  this  insurance  was  first  had,  and  when  it  was  first  effected,  the  latter 
were  not  the  agents  of  the  defendants  for  any  purpose,  and  what  followed 
thereafter  was  in  strict  conformity  with  what  had  been  done.  But  it  is 
not  worth  while  to  refine  on  this  point.  The  Lurches  were  evidently 
acting  for  themselves  in  this  matter.  They  were  not  under  any  legal 
obligation  to  have  this  property  insured  for  the  benefit  of  the  plaintiff, 
and  if  they  voluntarily  did  so,  it  was  in  fact  for  their  own  benefit  rather 
than  his.  In  such  case,  if  the  property  was  destroyed  by  fire  they  would 
so  far  }}€ij  their  debt  with  the  insurance,  and  the  plaintiff  would  get 
nothing  but  what  he  was  otherwise  entitled  to,  and  they  might  be  other- 
wise able  to  pay. 

Before  commencing  this  suit  this  plaintiff  brought  an  action  at  law 
in  this  court  on  this  policy  as  it  is,  claiming  an  insurable  interest  in 
the  property,  as  a  judgment  creditor  of  the  Lurches,  and  on  a  demurrer 
to  the  complaint  the  court  held  that  he  had  such  an  interest,  but  he 
could  not  recover  unless  it  also  appeared  that  the  debtor  had  not  other 
property  sufficient  to  satisfy  the  judgment:  8  Saw.  618.  The  plaintiff 
did  not  amend  his  complaint,  so  as  to  make  this  allegation,  as  he 
certainly  would  if' he  could;  and  the  only  inference  is,  that  he  suffered 
no  loss  by  the  fire  and  was  not  benefited  by  the  insurance. 

But  another  sufficient  answer  to  this  claim  is,  that  the  Lurches  could 
not  act  as  the  agents  of  the  defendants  in  this  matter  of  the  insurance  of 
iheir  own  property  for  either  the  direct  or  indirect  benefit  of  themselves. 
The  law  has  too  much  regard  for  the  infirmity  of  human  nature  to  allow 
a  person  to  be  sut)ject  to  the  temptation  of  acting  as  on  agent  in  a  matter 
No.  6— 2 


646  WEST  COAST  REPORTER.  [Cir.  Ct  Or. 

In  which  he  has  an  interest  adverse  to  his  principal.  The  law,  dealing 
with  the  average  integrity  and  disinterestedness,  wisely  assumes  that  no 
man  can  faithfully  serve  two  masters  whose  interests  are  in  conflict: 
Story  on  Agency,  sees.  9,  10,  210,  211;  4  Kent's  Com.  438. 

Assuming,  then,  that  the  Lurches  were  acting  for  themselves  and  not 
the  defendant,  because  as  a  matter  of  fact  it  appears  they  were  so  acting, 
and  because  as  a  matter  of  law  they  could  not  act  otherwise,  what  pos- 
sible ground  is  there  for  the  claim  that  this  policy  does  not  truly  state 
the  contract  of  the  parties?  None  whatever.  The  Lurches  applied  in 
writing  to  have  this  property  insured  as  that  of  the  plaintiff,  and  the 
defendant  knowing  nothing  to  the  contrary  accepted  the  application, 
and  issued  the  policy  accordingly.  The  minds  of  the  parties  met  on  this 
proposition  and  no  other.  But  it  was  essentially  false;  and  as  soon  as 
the  defendant  ascertained  that  the  Lurches  had  misrepresented  the  mat- 
ter, and  attempted  to  procure  an  insurance  on  their  own  property,  sub- 
stantially for  their  own  benefit,  in  the  name  of  Spare,  it  refused  to  be 
bound  by  the  contract,  as  it  had  a  right  to  both  under  the  general  law 
and  the  express  stipulation  of  the  policy,  and  offered  to  return  the  pre- 
mium. 

A  party  seeking  to  have  a  mistake  in  a  written  instrument  corrected 
must  show  exactly  in  what  the  mistake  consists.  It  must  be  a  mutual 
mistake,  whereby  both  parties  have  in  fact  done  what  neither  intended. 
And  the  evidence  must  be  sufficient  to  prove  this  satisfactorily — to  a 
moral  certainty:  Brugger  v.  State  Ins.  Co.,  5  Saw.  310. 

There  was  no  mutual  mistake  here.  There  was,  indeed,  in  the  proper 
sense  of  the  term,  no  mistake  at  all.  The  defendant  was  deceived  by  the 
deliberate  misrepresentation  of  the  Lurches  as  to  the  ownership  of  this 
property,  whereby,  according  to  the  testimony  of  its  manager,  it  was  mis- 
led to  accept  a  greater  moral  hazard  than  it  was  aware  of  or  otherwise 
might  have  done.  For  this  reason  the  defendant  had  a  right  to  rescind 
the  contract  or  treat  it  as  null,  independent  of  the  clause  in  the  policy 
making  it  void  on  that  account. 

There  is  still  another  point  made  by  the  plaintiff,  and  that  is  a  subse- 
quent waiver  of  the  misrepresentation  by  the  defendant.  The  Lurches 
testify  that  during  the  year  1881,  and  after  this  policy  was  issued.  Bush 
was  at  Cottage  Grove,  and  in  conversation  with  them  learned  that  the 
warehouse  was  not  the  property  of  Spare,  but  of  the  Lurches,  where- 
upon he  called  their  attention  to  the  irregularity,  but  said  as  they  were 
the  agents  of  the  defendant  it  might  stand  so  until  the  next  year,  when 
it  must  be  corrected.  The  time,  circumstances,  and  details  of  this 
alleged  conversation  are  very  vaguely  and  conflictingly  stated  by  the 
Lurches,  while  the  whole  story  is  flatly  and  explicitly  contradicted  by 
Bush,  who  also  swears  positively  that  he  was  not  at  Cottage  Grove  from 
Jklarch  11,  1881,  to  February  16,  1882. 

Without  stopping  to  consider  the  legal  effect  of  such  a  conversation  or 
understanding,  or  the  power  or  authority  of  Bush  to  thus  validate  a  void 
contract,  it  is  sufficient  to  say  that  the  burden  of  proof  is  on  the  plaint- 
iff to  establish  the  fact,  and  that  in  my  judgment  it  is  not  proven  that 
the  conversation  ever  occurred. 

There  must  be  a  decree  dismissing  the  bill  for  want  of  equity,  and  for 
costs  for  the  defendant. 
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Wells,  Pabgo  &  Co,  v,  Oregon  Bmlway  &  Navioation  Co. 

Med  January  85,  1884, 

Express  Facilities. — ^Whether  an  express  company  doing  buainess  over  a  line  of 
railway  or  steamboats  is  entitled  to  the  services  of  the  parsers  and  conductors  Ithereon, 
as  its  messengers,  depends  on  circumstances;  but  when  one  express  company  doing 
business  over  any  such  line  of  transportation  is  allowed  such  service,  the  same  thereby 
becomes  an  express  facility  as  to  all  other  express  companies  doing  business  thereon, 
and  can  not  lawfully  be  withheld  from  them. 

Injunction  to  be  Obeyed. — When  a  party  to  an  iniunction  doubts  its  extent  or  sig- 
nificanco,  he  ought  not  to  disobey  or  disregard  it,  with  a  view  of  testing  it  in  this  par- 
ticular, but  he  should  apply  to  the  court  for  a  modification  or  construction  of  it. 

PcNLSHMENT  FOR  CONTEMPT.  — In  a  proceeding  for  contempt  between  the  parties  to  a 
suit  for  disobedience  to  an  injunction,  causing  a  pecuniary  loss  or  injury  to  tne  x^^rty  in- 
stituting the  proceeding,  the  court,  in  imposing  punishment  upon  the  wrong-  door,  may 
do  so  for  the  benefit  of  the  party  injured. 

Proceedings  for  contempt  in  the  violation  of  an  injunction.  The  opinion 
states  the  facts. 

M.  W.  Fechheimer,  for  the  plaintiff. 

Bufus  Mallory  and  Byron  (7.  Bellinger ^  for  the  defendant. 

Deadt,  J.  On  December  11,  1882,  plaintiff  commenced  a  suit  in  this 
court  to  compel  the  defendant  to  allow  and  furnish  it  express  facilities 
on  its  lines  of  transportation;  and  on  March  19th^  after  a  hearing  on  the 
bill,  an  iu junction  was  allowed  requiring  the  defendant  to  furnish  the 
plaintiff  such  facilities  on  and  over  its  lines  of  railway  and  steam  naviga- 
tion as  it  then  was  and  had  been  doing  before  the  commencement  of  the 
suit,  and  upon  the  same  terms. 

On  November  20,  1883,  the  plaintiff  filed  a  petition  in  the  cause,  veri- 
fied by  the  oath  of  its  superintendent,  Mr.  Dudley  Evans,  asking  that 
the  manager  of  the  defendant,  Mr.  C.  H.  Prescott,  and  certain  of  its 
pursers  and  conductors,  be  ordered  to  show  cause  why  they  should  not 
be  x^unished  as  for  contempt,  for  not  obeying  said  injunction  as  therein 
alleged. 

The  petition  and  affidavits  in  support  of  it  show  that  at  and  before  the 
allowance  of  said  injunction,  and  since,  the  defendant  was  and  is  the 
owner  and  operator  of  two  certain  steamboats,  then  and  now  plying  on 
the  Columbia  river  between  Portland  and  Astoria  and  way  ports;  and 
also  a  certain  steamship  plying  between  Portland  and  San  Francisco;  as 
•well  as  the  lessee  and  operator  of  a  certain  narrow-gauge  railway  run- 
ning from  White  station  to  Sheridan  and  Airlie,  in  Oregon;  that  until 
October  1,  1883,  the  defendant  allowed  the  plaintiff  tahave  the  services 
of  pursers  and  conductors  on  said  vessels  and  road  to  take  charge  of  its 
treasure-box  and  letter-bag,  and  deliver  and  receive  all  matter  transported 
therein,  as  its  agents  and  messengers  along  the  routes  traveled  by  them, 
for  which  it  has  paid  and  is  willing  to  pay  a  reasonable  compensation,  and 
indemnify  the  defendant  against  any  loss  by  reason  of  the  carriage  of  such 
express  matter;  and  that  since  said  date  the  defendant  had  refused  to 
allow  or  furnish  the  plaintiff  these  facilities,  contrary  to  the  injunction 
Lerein,  and  notwithstanding  it  is  furnishing  the  same  to  the  Northern 
Pacific  Express  Company,  a  corporation,  the  stock  of  which  is  laigelj' 
owned  by  the  persons  who  control  the  defendant. 

The  order  was  made  as  asked  for,  and  on  December  4th  the  manager 
of  the  defendant  answered  for  it  and  himself,  admitting  the  facts  alleged 
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in  the  petitioDi  and  stating  that  be  did  not  understand  that  the  defend- 
ant was  required  by  the  injunction  to  allow  its  pursers  and  conductors  to 
act  as  the  agents  and  messengers  of  the  plaintiff;  that  acting  upon  this 
impression,  and  the  advice  of  counsel  that  such  services  were  not  in- 
cluded in  the  injunction,  and  were  not  express  facilities  anyhow,  he  bad 
directed  the  pursers  and  conductors  of  the  defendant  not  to  act  as  the 
agents  and  messengers  of  the  plaintiff;  and  that  the  respondent  did  not 
intend  to  violate  or  disobey  the  injunction  of  the  court. 

Only  two  of  the  pursers  and  conductors — C.  A.  Gould  of  the  narrow- 
gauge,  and  John  B.  Maynard  of  the  steamship  Columbia — appear  to  bave 
been  served  with  the  order  to  show  cause,  and  they  answered  jointly,  say- 
ing that  the  injunction  was  not  served  on  them,  and  they  were  not  aware 
of  its  terms,  and  did  not  suppose  that  it  required  them  to  act  as  agents  of 
the  plaintiff;  but  that  in  refusing  to  do  so,  they  did  not  intend  to  disobey 
the  injunction,  and  were  simply  acting  in  obedience  to  the  orders  of  their 
superior. 

The  scope  and  meaning  of  the  phrase  "express  facilities"  does  not 
admit  of  absolute  definition.  Its  force  and  effect  must  often  depend  on 
circumstances,  of  which  local  usage,  and  the  conduct  and  convenience  of 
the  parties,  may  be  important  considerations. 

For  instance,  take  the  service  which  the  plaintiff  claims  at  the  hands 
of  the  purser  of  the  steamship.  It  consists  simply  of  receiving  the 
plaintiff's  treasure-box  and  letter-bag  in  his  office  on  the  vessel,  and 
l^utting  it  in  the  safe  and  keeping  it  there  until  the  arrival  of  the  vessel 
at  Portland  or  San  Francisco,  as  the  case  may  be,  and  there  delivering 
the  same,  on  board,  to  the  agent  of  the  plaintiff.  Thereby  the  defend- 
ant incurs  neither  expense  nor  risk,  and  the  plaintiff  saves  the  hire  and 
transportation  of  a  special  agent  between  these  ports.  The  inconven- 
ience to  the  defendant  is  nothing,  while  the  inconvenience  to  the 
plaintiff  is  very  considerable.  It  is  an  arrangement  which  commends 
itself  at  once  as  reasonable  and  well  calculated  to  promote  the  conduct 
of  the  business  in  which  the  parties  are  engaged;  namely,  the  transj^or- 
tation  and  delivery  of  parcels  with  certainty  and  celerity  on  the  one 
hand,  and  the  furnishing  the  means  and  ^conveniences  for  so  doing  on 
the  other. 

And  it  is  not  apparent  on  what  ground  the  defendant  can  reasonably 
refuse  this  facility,  unless  it  desires  to  impede  rather  than  promote  the 
2>laintiff 's  business,  which  is  contrary  to  its  duty  and  obligations  as  a 
common  carrier. 

While  the  plaintiff  was  the  only  company  doing  business  on  the  defend- 
ant's routes,  it  was  furnished  this  facility  as  a  matter  of  course.  It  was 
mutually  profitable.  Under  the  circumstances  the  defendant  could  fur- 
nish it  much  cheaper  than  the  plaintiff  could  supply  it.  That  it  was 
the  proper  and  convenient  thing  to  do,  seems  then  not  to  have  been 
questioned. 

But  when  a  rival  corporation  enters  this  field  to  compete  with  the 
plaintiff  in  the  express  business,  the  defendant  withdraws  this  facility 
from  the  latter  and  extends  it  to  the  former.  The  only  reasonable 
explanation  of  this  conduct  is  that  the  defendant  intends  to  favor  the 
one  company,  which  is  in  fact  itself  or  its  near  ally  in  interest,  and 
hinder  the  other  in  the  conduct  of  its  business. 

The  same  may  be  said  of  the  services  of  the  conductors  on  the  narrow- 
gauge  road.    Presumably,  the  business  thereon  is  so  light  that  it  is  a 
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burdensome  expense  to  send  a  special  messenger  over  the  road*  with  the 
express  matter,  while  the  duties  of  the  conductor  are  so  inconsiderable 
that  he  ean  attend  to  it  as  well  as  not. 

The  injunction  requires  the  defendant  to  furnish  the  plaintiff  with  the 
express  facilities  that  it  was  allowed  at  and  before  the  filing  of  the  bill; 
and  this  facility,  as  we  ha^e  seen,  was  one  of  them.  If,  however,  the 
defendant  or  its  manager  thought  that  this  was  such  a  facility  or  con- 
venience as  it  ought  not  under  the  circumstances  to  be  required  to 
furnish,  and  would  not,  if  the  court's  attention  was  specially  called  to 
the  matter,  he  should  have  applied  for  a  modification  of  the  injunction 
in  this  respect,  and  not  have  undertaken  to  disregard  it,  with  a  view  of 
testing  the  matter,  or  otherwise.  The  merit  or  propriety  of  the  injunc- 
tion is  not  open  to  consideration  in  this  proceeding.  It  is  the  duty  of 
all  the  parties  to  obey  the  injunction  until  it  is  set  aside  or  modified: 
Craig  V.  Fisher,  2  Saw.  345. 

As  it  is,  the  respondents  are  clearly  guilty  of  a  violation  of  the  injunc- 
tion, and  are  liable  to  be  punished  as  ifor  a  contem])t,  regardless  of  the 
question  whether  this  service  is  one  which  .the  defendant  ought  to  fur- 
nish the  plaintiff  as  an  "  express  facility,"  or  not. 

But  even  if  the  defendant  had  never  furnished  the  plaintiff  with  this 
facility,  and  even  if  it  is  not,  under  the- circumstances  or  otherwise,  an 
absolute  express  facility,  yet  the  defendant  has  by  its  conduct  so  far 
made  it  one  that  it  is  bound,  both  by  the  terms  of  the  injunction  and  its 
duty  and  obligation  as  a  common  carrier,  to  furnish  it  to  the  plaintiff. 

Having  voluntarily  furnished  the  Northern  Pacific  with  this  con- 
venience in  the  transaction  of  its  business,  it  can  not  refuse  it  to  Wells, 
Fargo  &  Co.  In  giving  this  convenience  to  the  one  company  doing 
an  express  business  over  its  lines  of  transportation,  the  defendant,  as  to 
all  other  companies  doing  such  business  thereon,  has  thereby  made  it  au 
absolute  express  facility,  to  which  all  are  equally  entitled. 

As  was  said  by  this  court  in  Wells,  Fargo  &  Co.  v.  The  O.  &  C.  R*y 
Co.,  1  W.  0.  Rep.  250,  "The  defendant  is  bound  to  furnish  the  express 
company  with  reasonable  facilities  for  the  conduct  of  its  business,  and  if 
there  is  more  than  one  company  doing  business  over  its  road,  it  must 
furnish  equal  facilities  to  all.  To  deal  fairly  and  justly  in  this  respect, 
and  according  to  its  obligation,  the  defendant  must  serve  the  express 
companies  equally,  and  neither  directly  nor  indirectly  favor  the  one  nor 
binder  the  other.  Whatever  terms  or  favors  it  extends  to  one,  it  must 
extend  to  the  other,  because  that  other  becomes  thereby  entitled  to 
them.  No  discrimination  can  be  allowed;  but  equality  of  service,  con- 
ditions, and  compensation  is  the  fundamental  rule  governing  the  busi- 
ness or  transaction." 

This  case  is  also  referred  to  generally  as  authority  in  the  premises. 
The  two  cases  are  in  principle,  if  not  in  instance,  exactly  alike. 

Disobedience  to  an  injunction  is  a  contempt  of  court  which  may  be 
punished  by  fine  or  imprisonment:  Atlantic  G.  P.  Co.  v.  Dittmar  P.  M. 
Co.,  9  Fed.  Rep.  316;  R.  S.,  sec.  725.  Either  the  corporation  commit- 
ting the  contempt  may  be  punished  or  the  agent  through  whom  it  acts: 
TJ.  S.  V.  Memphis  &  L.  R.  Co.,  6  Fed.  Rep.  237. 

The  purser  and  conductor  are  discharged.  It  does  not  appear  that 
they  were  ever  served  with  the  injunction  or  made  aware  of  its  terms  in 
this  respect.  The  defendant  corporation  and  its  manager  are  adjudged 
to  bo  guilty  of  a  contempt,  as  alleged  in  the  petition  herein,  by  the  vio- 
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lation  of  the  provisional  in  junction  beretofore  issued  in  this  case  in  pnr- 
Buance  of  the  order  of  this  court  made  and  entered  on  March  19,  1883. 
But  as  this  is  a  proceeding  between  the  parties  to  the  suit,  having  a 
remedial  purpose  rather  than  a  punitive  one,  the  matter  will  now  be  re- 
ferred to  the  master  to  ascertain  what  loss,  expense,  or  injuiy  the  plaint- 
iff has  sustained  by  reason  of  the  misconduct  of  the  defendant,  with  a 
view  of  enabling  the  court  to  impose,  by  way  of  punishment,  a  corre* 
eponding  penalty  on  the  defendant  for  the  benefit  of  the  x^laintiff;  and  as 
to  any  further  proceeding,  the  matter  is  continued  until  the  coming  in  of 
tbe  master's  report:  Craig  v.  Fisher,  2  Saw.  345;  Fischer  v.  Hayes,  6 
Fed.  Rep.  63;  McCauley  v.  White  S.  M.  Co.,  9  Id.  698;  In  re  Muller,  7 
Blatch.  23. 


SUPREME  COURT  OF  CALIFORNIA. 

Wilson  v.  Bakeb  et  al. 
DepartmejU  Ttoo.    F'ded  January  26, 1884* 

Peosecution  in  One  Court  of  an  Action  for  the  Recovert  of  an  Ini>ebtei>- 
NESS,  ill  which  an  attachment  has  issncd  against  the  property  of  the  debtor,  can 
not  be  stayed  by  another  court  of  co-ordinate  jurisdiction,  at  the  instance  of  tbe  assignee 
for  the  benefit  of  creditors  of  such  debtor,  although  the  plaintifis  in  the  attachment  suit 
had  agreed  to  release  the  property  attached  and  dismiss  such  suit. 

Appeal  from  an  order  of  the  superior  court  )or  Stanislaus  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Eoche  (h  Detbeck,  for  the  appellants. 

W.  E,  Turner  and  Schell  &  Treat,  for  the  respondent. 

Mtbick,  J.  This  is  an  appeal  from  an  order  made  by  the  superior 
court  of  Stanislaus  county,  enjoining  the  defendants  from  taking  any 
further  steps  in  or  proceeding  with,  or  i^  any  manner  further  prosecut- 
ing, the  action  at  law  peuding  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  wherein  said  defendants  are  plaintiffs  and  oue 
Love  is  defendant.  The  action  against  Love  is  an  action  brought  to 
recover  judgment  for  an  indebtedness  of  about  four  thousand  dollara,  in 
which  suit  an  attachment  had  been  issued  and  levied  upon  certain  per- 
sonal property.  The  plaintiff  here,  Wilson,  claims  an  interest  in  the 
attached  property,  under  an  assignment  made  by  Love  to  him  for  the 
benefit  of  Love's  creditors,  which  assignment,  he  alleges,  was  made  in 
pursuance  of  an  arrangement  between  all  the  creditors,  including  the 
defendants  herein,  by  which  the  property  was  to  be  released  from  the 
attachment  and  disposed  of  for  the  mutual  benefit  of  the  creditors. 

It  is  the  settled  law  of  this  state,  that  the  prosecution  of  a  suit  in  one 
court  can  not  be  enjoined  by  another  court  of  co-ordinate  jurisdiction. 
Exception  to  this  rule  has  been  suggested  in  case  the  court  in  which  the 
proceedings  sought  to  be  enjoined  are  pending  can  not  afford  adequate 
relief.  The  case  before  us  is  not  within  the  exception,  under  the  statutes 
of  this  state:  C.  0.  P.,  sees.  385,  387,  389.  "Wilson,  if  he  had  the  right 
to  have  the  action  against  Love  stayed,  could  have  obtained  the  relief  in 
the  court  in  which  that  action  is  peuding. 

The  order  is  reversed. 

Thobkton  and  Shaepstein,  JJ.,  concurred. 
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Wilson  v.  Bakeb  st  al. 

Department  Two,  FUed  January  S6,  I884. 

JUDOMENT*  WILL  BE  BjEYSBSED  WHEN  THE  EVIDENCE  IS  INSUFFICIENT  tO  SUppOrt  the 

findliigs. 

Appeal  from  a  judgment  of  the  superior  court  for  Stanislaus  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend- 
ants a  new  trial.  This  was  an  action  brought  by  the  plaintiff,  a  creditor 
of  one  LoTC,  against  the  defendants,  other  creditors  of  said  Love,  to 
compel  them  to  join  in  an  assignment  for  the  benefit  of  all  the  creditors 
of  such  debtor,  and  to  restrain  them  from  further  prosecuting  an  action 
in  the  superior  court  of  San  Francisco  for  the  recoveiy  of  their  indebt- 
edness, in  which  action  an  attachment  bad  issued  against  the  propeiiy 
of  such  debtor.  The  court  found,  in  conformity  with  the  allegations  of 
the  complaint,  that  the  defendants,  through  their  agent,  one  Caldwell, 
had  agreed  to  join  in  the  assignment,  to  release  their  attachment,  and  to 
dismiss  their  suit,  in  consideration  of  the  plaintiff's  dismissing  an  ac- 
tion which  he  had  pending  against  said  debtor,  and  refraining  from  in- 
stituting insolvency  proceedings  against  him;  that  after  the  plaintiff  had 
X^erformed  his  promises,  the  defendants  refused  to  join  in  the  assign- 
ment, and  fraudulently  induced  the  plaintiff  to  refrain  from  instituting 
such  insolvency  proceeding  until  their  attachment  lien  had  become  a 
preferred  lien  under  the  statute.  The  further  facts  appear  in  the  opin- 
ion. 

Boche  db  Desbeck,  for  the  appellants. 

W.  E.  Turner  and  Scliell  £  Treat,  for  the  respondent. 

Mtbice,  J.  The  evidence  is  insufScient  to  support  the  findings  of  the 
court  below  in  the  following  particulars:  In  finding  8,  that  Caldwell 
was  authorized  to  act  for  and  on  behalf  of  the  defendants  at  the  meet- 
ing of  creditors,  and  by  his  acts  to  bind  the  defendants,  and  to  enter 
into  any  agreement  or  contract  with  Love  or  his  creditors.  Finding 
10,  so  far  as  it  is  found  that  the  defendants,  or  any  person  thereto  au- 
thorized by  them,  made  or  joined  in  pr  ratified  the  agreement  set  forth 
in  said  finding  10.  The  whole  of  finding  13.  Finding  14,  so  far  as  it 
states  or  infers  that  the  defendants  entered  into  any  agreement.  Find- 
ing 17,  so  far  as  it  is  found  that  the  defendants  at  the  said  meeting  of 
creditors  agreed  to  sign  any  agreement.  Finding  20,  as  to  any  fraud 
on  the  part  of  defendants. 

The  judgment  and  order  are  therefore  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Xhobnton  and  Shabpstein,  JJ.,  concurred. 


Weill  t?.  Baldwin  et  al. 

Department  Two,    Filed  January  €6, 1S8J^ 

Covenants  in  Relation  to  the  Use  of  Water,  when  Run  with  the  Land. — 
Where  the  owners  of  two  adjoining  tracts  of  land,  separated  by  a  stream,  covenant  and 
agree  between  themselves  as  such  owners  that  the  waters  of  such  stream  should  be 
tuEen  and  conveyed  to  a  reservoir  on  the  land  of  one  owner,  by  ditches  and  flumes  con- 
structed at  their  joint  expense,  and  that  from  such  reservoir  the  other  owner  might  con* 
itnict  ditches  across  such  land  and  convey  one  half  of  the  water  to  his  own  premises. 
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sach  covenants  nm  with  the  land;  and  the  successor  in  interest  of  the  owner  on  whose 
land  the  reservoir  is  situated  can  not,  hy  going  to  a  point  higher  up  on  the  stream,  and 
taking  water  therefrom  and  conveying  it  to  his  land,  claim  the  whole  of  it  for  his  own 
use.  r«  or  will  such  exclusive  right  he  created  hy  the  statute  of  limitations  in  the  absence 
of  an  adverse  use. 

Appeal  from  a  judgment  of  the  superior  courfc  for  Los  Angeles  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend- 
ants a  new  trial.     The  opinion  states  the  facts. 

Brunson  db  WeUs,  for  the  appellants. 

OlasseU,  Smith  &  Faiton  and  Smith,  Brovm  d  Sutton,  for  the  respond- 
ent. 

Mtbick,  J.  This  controversy  is  as  to  the  riglit  of  this  plaintiff  to  go 
upon  the  land  of  Baldwin  and  construct  and  use  a  ditch  to  convey  water 
from  a  reservoir  located  on  Baldwin's  land  to  and  upon  the  land  of 
plaintiff,  for  use  thereon. 

The  two  ranchos,  the  Santa  Anita  and  the  Duarte^  are  separated  by 
the  Saw  Pit  canyon  stream,  being  located  thereon,  the  Santa  Anita  on 
the  west  and  the  Duarte  on  the  east.  At  the  date  of  the  two  instru- 
ments first  herein  referred  to,  plaintiff  Weill  was  the  owner  of  the 
Duarte,  and  Wolf  skill,  Baldwin's  predecessor,  was  the  owner  of  the 
Santa  Anita.  On  the  thirtieth  of  October,  1869,  Wolfskill  and  Weill 
executed  an  instrument  reciting  the  ownership  by  them,  respectively,  of 
the  ranchos;  that  the  stream  ran  between  the  two  ranchos,  coinciding 
generally  with  the  boundary  line;  and  that  they  had  agreed  to  use  the 
waters  of  the  stream  in  common  for  the  purpose  of  irrigating  the 
ranchos,  and  for  such  other  purposes  as  they  may  desire,  respectively, 
each  to  have  an  undivided  one  half  interest  in  the  use  of  said  waters; 
and  the  parties  mutually  granted,  each  to  the  other,  an  undivided  one 
half  of  the  right,  title,  and  interest  of  each,  respectively,  to  the  water  of 
the  said  Saw  Pit  canyon,  to  have  and  to  hold  by  the  said  parties,  respect- 
ively, and  their  heirs  and  assigns  forever.  This  instrument  was  ac- 
knowledged and  recorded. 

On  the  third  of  January,  1870,  the  same  parties  made  another  instru- 
ment, reciting  that  whereas  Wolfskill  had  at  bis  own  cost  constructed  a 
ditch  and  aqueduct  to  conduct  the  water  of  the  stream  to  a  point  on  the 
Santa  Anita,  and  that  it  was  intended  and  agreed  that  the  parties  were 
and  should  be  equally  interested  in  the  ditch  and  aqueduct,  and  in  the 
use  of  the  water  in  the  arroyo  and  ditch;  therefore,  in  consideration 
thereof,  and  of  the  payment  of  eight  hundred  and  twenty-five  dollars, 
paid  by  Weill  to  Wolfskill,  being  the  proper  proportion  of  the  cost  of 
the  ditch,  the  said  Wolfskill  granted,  bargained,  and  sold  to  Weill  the 
undivided  one  half  of  the  ditch  and  the  use  thereof  from  the  point 
where  it  received  the  water  to  the  point  where  it  emptied  or  should 
empty  its  contents  into  the  reservoir  selected  for  that  purpose  on  the 
Santa  Anita,  together  with  the  equal  use  and  enjoyment  of  the  same 
and  of  the  water  thereof,  inclusive  of  the  equal  right  of  way  throughout 
the  course  of  the  ditch  for  all  purposes  of  use  and  repair,  to  an  equal 
extent  with  said  Wolfskill,  and  no  further;  and  it  was  in  said  instru- 
ment agreed  that  at  a  point  in  the  Santa  Anita  a  reservoir  should  be 
constructed  to  receive  the  water  of  the  ditch,  from  whence  it  should  be 
distributed  for  the  equal  benefit  of  both  parties,  the  expense  of  con- 
structing the  reservoir  to  be  equally  divided  between  the  parties;  and 
for  said  consideration  Wolfskill  granted,  bargained,  and  sold  to  Weill 


Sup.  Ct.  Cal]  WEILL  V.  BALDWIN.  553 

the  right  to  construct  not  more  than  two  ditches  leading  from  the 
reservoir  to  and  upon  the  Duarte  for  the  purpose  of  distributing  to  his 
own  use  and  benefit  one  half  of  the  water  so  collected  or  to  be  collected 
in  said  reservoir,  also  the  right  of  way  over  the  Santa  Anita  for  the 
reasonable  purpose  of  constructing  and  repairing  said  ditches  and  using 
and  enjoying  the  said  half  of  the  water  of  the  reservoir.  And  it  was 
agreed  that  each  did  convey  to  the  other  such  interests  and  rights  that 
each  was  and  should  be  equally  interested  in  the  use  of  the  waters  of  the 
arroyo  and  the  reservoir,  and  the  ditch  leading  into  the  reservoir,  and 
should  have  and  enjoy  all  reasonable  facilities  for  the  preservation  of 
said  rights  and  privileges.  This  instrument  also  was  acknowledged  and 
recorded. 

It  may  be  here  mentioned  that  to  the  north  of  the  ranches,  higher  on 
the  stream,  was  a  tract  of  government  land,  and  in  constructing  the 
ditch.  Wolfskin  had  gone  to  a  point  on  the  government  land  about  half 
a  mile  north  of  the  north  line  of  the  ranches,  and  had  constructed  a  dam 
to  turn  the  water  of  the  stream  into  the  ditch,  and  from  that  point  the 
ditch  led  southerly,  on  the  west  side  of  the  stream,  across  the  govern- 
ment land  to  and  upon  the  Santa  Anita. 

Subsequently,  one  Newmark  became  the  owner  of  the  Santa  Anita, 
and  while  the  owner,  he  and  said  Weill  caused  to  be  posted  and  recorded 
ft  notice  claiming  to  appropriate,  under  the  provisions  of  the  civil  code,  all 
the  waters  which  flow  or  which  might  flow  in  and  out  of  the  Saw  Pit  canyon, 
as  well  by  reason  of  prior  appropriation  as  by  the  cutting  and  excavating 
of  ditches,  erection  of  flumes,  and  building  of  reservoirs,  and  use  of  the 
same,  as  also  by  reason  of  the  natural  bed  of  the  stream  being  upon  the 
lands  of  said  ranches;  they  also  claimed  the  said  water  as  belonging  to 
the  ranches,  and  declared  that  they  claimed  '*  all  the  water  which  flows  or 
which  may  hereafter  flow  down  the  Saw  Fit  canyon  and  out  of  the  same 
to  the  extent  of  one  hundred  and  ninety-six  inches  under  a  four- inch 
pressure;"  that  they  intended  to  use  the  water  for  domestic,  agricultural, 
irrigating,  and  manufacturing  purposes,  and  intended  to  carry  and  con- 
duct it  to,  over,  and  upon  the  Santa  Anita  and  Duarte  ranches  by  means 
of  the  flumes,  ditches,  and  aqueducts  already  erected,  cut,  and  dug  for 
that  purpose,  and  to  divert  it  if  necessary  by  means  of  similar  ditches 
and  flumes,  and  if  they  be  not  sufficient,  then  by  pipes  sufficient  to  carry 
that  amount  of  water. 

Subsequently,  the  defendant  Baldwin  acquired  the  title  to  the  Santa 
Anita  rancho,  and  to  the  piece  of  government  land  above  spoken  of, 
through  which  the  stream  flows  before  reaching  the  north  line  of  the 
ranchos.  During  the  rainy  season,  water  flowed  in  the  stream  down, 
through,  and  between  the  ranchos,  but  in  the  dry  season  it  was  dimin- 
ished in  quantity,  and  at  times  did  not  reach  the  line  of  the  ranchos. 
In  order  that  a  larger  and  continuous  supply  might  be  obtained,  Baldwin 
constructed  a  dam  at  a  point  on  the  stream  about  a  quarter  of  a  mile 
above  the  old  dam,  and  constructed  a  ditch  and  flume  therefrom,  across 
the  land  above  spoken  of  as  government,  leading  to  the  reservoir  on  the 
Santa  Anita,  repairing  and  using  portions  of  the  old  ditch,  and  construct- 
ing new  ditch  and  flume  in  places.  By  means  of  the  new  dam,  and  the 
ditch  and  flume  so  constructed  and  repaired,  a  continuous  supply  of 
water  was  obtained,  and  was  used  by  Baldwin  on  his  rancho.  Prior  to 
1882,  Weill,  having  no  occasion  to  use  water,  had  not  attempted  to  do  so; 
but  in  March,  1882,  he  constructed  a  ditch  from  the  reservoir  to  convey 
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water  therefrom,  over  the  intervening  portion  of  the  Santa  Anita,  to  and 
upon  the  Duarte;  this  ditch  was  filled  up  and  obstructed  by  the  defend- 
ants, was  twice  reopened  bj  plaintiff,  and  each  time  filled  up  and 
obstructed  by  the  defendants;  and  this  action  was  brought  to  enjoin 
them  from  further  preventing  plaintiff  from  constructing  a  ditch  from  the 
reservoir,  or  from  taking  his  share  of  the  water,  and  to  have  it  adjadged 
that  plaintiff  is  the  owner  of  an  undivided  half  of  the  waters,  and  of  the 
ditch,  aqueduct,  and  reservoir,  and  of  the  right  of  way  for  two  ditches 
for  the  purpose  of  using  the  waters  from  the  reservoir.  The  plaintiff  had 
judgment  in  the  court  below. 

It  is  not  necessary,  in  this  case,  to  consider  any  question  as  to  rights 
of  the  parties  as  riparian  owners;  nor  as  to  the  rights  of  Baldwin  to  have 
or  use  water  as  owner  of  the  tract  of  so-called  government  land;  nor  is  it 
necessary  to  determine  the  effect  of  the  notice  of  appropriation,  further 
than  as  a  transaction  between  the  then  owners  of  the  ranchos,  regarding 
their  respective  rights,  duties,  and  obligations  arising  under  the  two  in- 
struments which  had  been  previously  executed. 

By  these  two  instruments,  the  owners  of  the  ranchos  had  covenanted 
and  agreed,  as  between  themselves  as  such  owners,  that  the  waters  of 
the  Saw  Pit  canyon  stream  should  be  taken  and  conveyed  to  a  reservoir 
on  the  Santa  Anita,  by  ditches  and  flumes  constructed  at  their  joint  ex- 
pense, and  that  from  the  reservoir  Weill  might  construct  at  least  two 
ditches  across  the  Santa  Anita,  and  convey  one  half  of  the  water  to  the 
Duarte.  The  covenants  contained  in  these  instruments  are  covenants 
running  with  the  land;  and  Baldwin,  the  successor  of  one  of  the  con- 
tracting parties,  could  not,  by  going  to  a  point  higher  up  on  the  stream 
and  taking  water  therefrom,  and  conveying  it  (even  across  land  not 
owned  by  either  of  the  contracting  parties)  to  the  Santa  Anita  rancho, 
claim  the  whole  of  it  for  his  own  use.  The  water,  so  far  as  the  right  to 
its  use  appertained  to  either  of  the  two  ranchos,  was  the  subject  of  the 
contracts,  the  means  of  conducting  it  being  secondary;  the  parties  con- 
tracted with  reference  to  the  use  of  the  waters  of  the  Saw  Pit  canyon 
stream. 

The  statute  of  limitations  does  not  apply.  There  is  no  evidence  of 
adverse  use  until  March,  1882. 

It  may  be  that  Baldwin  is  entitled  to  recover  of  plaintiff  one  half  of 
the  amount  necessarily  expended,  but  that  matter  is  not  for  consideration 
here,  as  payment  does  not  appear  to  have  been  made  by  the  parties  a 
condition  precedent.  Baldwin's  action,  in  filling  up  plaintiff's  ditch^ 
was  not  based  on  non-payment. 

We  have  not  mentioned  in  detail  all  the  points  presented  by  appel- 
lants; but  they  are  in  effect  disposed  of  by  the  conclusion  at  which  we 
have  arrived. 

Judgment  and  order  afiirmed. 

Shabpstein  and  T&obnton,  JJ.,  concurred. 
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Crrr  akd  Count;  of  San  Fbanoisoo  v.  Lux  et  ai<^  Ex'rs,  etc. 

In  Bank,    Filed  January  28, 1884, 

Monet  ot  an  Estate  on  Gekebal  Deposit  at  a  Bank  is  in  Legal  Effect  a  Loan, 
and  is  taxable  in  the  county  in  which  the  decedent  formerly  resided,  and  not  in  the 
ooonty  where  sach  money  is  deposited. 

Appeal  from  a  judgment  of  the  euperior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The  opinion  states 
the  facts. 

Taylor  and  Cope  db  Boyd,  lot  the  appellants. 

Walter  H.  Levy,  for  the  respondent. 

MgEinstbt,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  plaintiff 
for  city  and  county  taxes,  and  the  case  is  brought  here  for  review  upon 
the  judgment  roll  alone. 

The  facts  of  the  case  as  shown  by  the  findings  are  substantially  as 
follows :  Jacob  Bosenberg  and  the  defendants  are  the  executors  of  the  will 
of  Michael  Beese,  deceased,  who  died  in  Europe  in  1878,  being  at  the 
time  of  his  death  a  resident  of  the  county  of  San  Mateo,  in  this  state, 
where,  on  the  fifth  of  September  of  the  same  year,  his  will  was  admitted 
to  probate  by  the  probate  court  of  that  county.  Letters  testamentary 
upon  the  will  were  issued  out  of  that  court  to  the  executors;  they  quali- 
fied and  entered  upon  the  discharge  of  their  duties,  and  have  ever  since 
then  conducted  the  settlement  and  administration  of  the  estate  of  the 
deceased  in  the  court  having  jurisdiction  of  the  settlement  of  the  estates 
of  deceased  persons  in  the  county  of  San  Mateo,  and  the  estate  is  still 
in  process  of  settlement  therein. 

One  of  the  executors,  Jacob  Bosenberg,  is,  and  has  been  ever  since  his 
appointment  and  qualification,  a  resident  of  the  city  of  Chicago,  in  the 
state  of  Illinois;  another  of  the  executors,  the  defendant  Charles  Lux,  is, 
and  has  been  ever  since  his  appointment  and  qualification,  a  resident  of 
the  county  of  San  Mateo;  and  the  other  of  the  executors,  the  defendant 
Joseph  Bosenberg,  is,  and  has  been  ever  since  his  appointment  and  qual- 
ification, a  resident  of  the  city  and  county  of  San  Francisco,  in  this  state. 

On  the  first  Monday  in  March,  1882,  the  executors  had  on  general  de- 
posit in  different  banks  situated  and  doing  business  in  the  city  aud^^ounty 
of  San  Francisco,  the  sum  of  five  hundred  and  sixty-five  thousand  five 
hundred  and  four  dollars,  of  money  of  the  estate,  which  was  assessed 
for  the  fiscal  year  ending  June  30,  1883,  for  city  and  county  taxes  in  the 
.city  and  county  of  San  Francisco,  to  '^Lux,  Charles,  and  J.  Bosenberg, 
executors  of  M.  Beese,"  and  the  city  and  county  taxes  mentioned  in  the 
complaint  levied  thereon. 

The  same  property  was  assessed  to  the  executors  for  state  and  county 
taxes  levied  thereon  in  the  county  of  San  Mateo  for  the  same  fiscal  year, 
which  taxes  were  paid  by  the  executors  in  pursuance  of  an  order  of  the 
superior  court  of  the  county  of  San  Mateo  (where  the  estate  is  in  process 
of  administration),  directing  the  executors  to  pay  the  same. 

The  question  is,  whether  the  property  was  assessable  in  San  Mateo  or 
in  San  Francisco. 

It  is  a  settled  rule  that  a  general  deposit  is,  in  effect,  a  loan,  the  rela- 
tion of  the  bank  and  depositor  being  that  of  debtor  and  creditor. 

WherOj  then,  should  tne  credits — ^the  amounts  due  from  tiie  banks  to 
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the  estate — ^bave  been  assessed?  The  eonstitutiou,  article  13,  section  10, 
provides,  that  all  property,  except  certain  railroad  property,  shall  be  as- 
sessed in  the  county  where  it  is  situated;  and  section  8629  of  ihe  politi- 
cal code  requires  of  the  assessor  to  exact  '*  from  each  person  "  a  state- 
ment in  writing  showing  all  property  belonging  to,  claimed  by,  or  in 
possession  of  such  person,  and  "the  county  in  which  such  property  is 
situated,  or  in  which  it  is  liable  to  taxation"  etc. 

Neither  the  constitution  nor  the  section  of  the  political  code  referred 
to  defines  the  sUas  of  any  property,  and  that  is  to  be  determined  by  the 
application  of  recognized  principles  of  law.  In  the.  absence  of  statutory 
provisions,  on  the  subject,  the  situs  of  all  personal  property  would  follow 
the  person  of  the  owner.  For  most  judicial  purposes,  d^debt  or  credit  has 
no  sUas  or  locality:  Burrill's  Law  Diet.,  verbum  Situs;  2  Kent's  Com.  458, 
note.  But  when  credits  are  made  the  subject  of  taxation,  it  is  appropri- 
ate that  their  locality  should  be  referred  to  the  residence  of  the  owner. 

In  People  v.  Home  Ins.  Co.,  29  Cal.  533,  it  was  held  that  personal 
property  in  this  state  belonging  to  a  non-resident  of  the  state  may  be 
assessed  to  the  owner.  As  the  statute  required  all  property  within  the 
state  to  be  taxed,  it  was  held  that,  as  to  certain  bonds  within  the  state, 
the  provisions  of  the  law  could  be  given  effect  only  by  distinguishing 
between  the  actual  position  of  the  property  and  its  ordinary  legal  s-itas. 
Mr.  Justice  Sawyer  said:  ''  We  think  the  bonds,  or  at  least  that  which  is 
symbolized  or  represented  by  them,  are  property  within  this  state  within 
the  meaning  of  the  act.  And  this  view  is  not  in  conflict  with  that  adopted 
in  People  v.  Pork,  23  Id.  138,  and  People  v.  Eastman,  25  Id.  601.  In  those 
cases  the  owner  resided  in  the  state,  and  there  was  no  occasion  to  con- 
sider whether  the  actual  was  different  from  the  fictitious  legal  silics  of 
the  money  loaned  or  solvent  debt,  and  the  owner  being  a  resident  of  the 
8tate,  the  proper  place  to  tax  this  species  of  property,  under  the  statute, 
was  his  place  of  residence." 

In  People  v.  HoUaday,  25  Cal.  306,  it  was  held  that  by  reason  of  pro- 
visions of  the  revenue  law  in  force  when  that  case  was  decided,  it  was 
the  duty  of  an  assessor  to  assess  cattle  which  were  in  his  county  bptween 
the  first  Mondays  of  March  and  August.  People  v.  Holladay  was  de- 
cided at  the  April  term,  1864.  That  the  case  did  not  decide  that  in- 
tangible property,  as  credits,  should  be  assessed  in  any  other  county  than 
that  o(  the  residence  of  the  creditor,  is  apparent  from  the  fact  that  at 
the  July  term  of  the  same  year  it  was  adjudged,  in  People  v.  Eastman, 
25  Id.  601,  that  an  assessment  of  a  debt  secured  by  mortgage  should  be 
made  where  the  creditor  resides,  and  not  in  the  county  where  the  mort- 
gaged premises  are  situated;  and  that  the  debt,  wJien  the  creditor  resides 
in  the  state,  has  no  situs  for  the « purpose  of  taxation  apart  from  the  resi- 
dence of  the  owner. 

In  People  v.  Niles,  35  Cal.  280,  it  was  held  that  under  the  revenue  law 
of  18G1,  a  situs  was  assigned  to  tangible  personal  property — a  schooner — 
in  the  county  where  it  remained  permanently,  although  it  was  not  the 
county  of  the  owner's  residence.  This  case  and  others  are  commented 
upon  in  People  v.  Whartenby,  38  Id.  466,  where  it  was  said:  "A  debt, 
as  such,  has  no  situs,  but  follows  the  person  of  the  creditor.  Indeed,  it 
may  bo  stated  as  a  general  rule  that  all  personal  property,  of  whatso- 
ever character  (which,  in  the  nature  of  things,  is  transitory),  is  in  law 
presumed  to  follow  the  person  of  the  owner.  *  *  *  In  some  excep- 
tional cases,  however^  and  for  some  especial  purposes,  the  rule  has  been 
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Taried  by  statute.  In  tliis  state,  for  example,  visible,  tangible  property 
is  to  be  taxed  in  the  county  in  which  it  is  found  at  the  time  of  assess- 
ment: Stat.  1861,  423.  But  there  is  no  provision  to  the  eiTect  that- 
'  money  at  interest/  or  debts  due  to  the  person  assessed,  shall  be  assessed 
in  the  county  in  which  the  debtor  resides;  and  hence  those  come  under 
the  general  rule  that  personal  property  follows  the  person  of  the  owner/' 

And  in  People  v.  Park,  23  Cal.  138,  the  supreme  court  said:  ''TVe 
think  the  proper  construction  of  the  revenue  law  of  18G0  is  that  all 
personal  property  of  a  tangible  character  was  properly  taxable  in  the 
county  where  it  was  actually  situated  at  the  time  of  the  commence- 
ment of  the  assessment;  but  choses  in  action  and  property  of  an  intan- 
gible character,  such  as  debts  and  the  like,  can  not  be  said  to  be  within 
the  district  of  the  assessor,  and  are  therefore  taxable  in  the  county 
where  the  owner  resides  at  the  time.  They  could  not  properly  be 
assessed  where  the  debtors  reside,  as  they  maybe  non-residents  or  reside 
in  several  counties;  nor  where  the  property  on  which  it  may  be  secured 
is  located,  for  that  might  be  in  several  counties;  and  it  is  the  debt,  not 
the  security,  which  is  properly  taxable:  16  Cal.  171." 

So  far  as  they  may  affect  the  question  we  have  considered,  there  is  no 
substantial  difference  between  the  provisions  of  the  political  code  and 
those  of  the  several  revenue  acts  which  existed  prior  to  its  adoption. 

If  the  testator  were  living  and  the  moneys  had  been  deposited  by  him, 
the  amount  of  the  debts  due  by  the  banks  to  him  would  be  taxable  in 
San  Mateo,  the  county  of  his  residence.  The  silua  of  the  property,  for 
taxation  purposes,  does  not  change  upon  the  death  of  the  owner.  The 
personal  property  of  decedents  is  taxed  at  the  former  domicile  of  the 
decedent.  **  During  the  settlement  of  the  estate  it  must  have  a  situs 
somewhere,  and  none  so  appropriate  as  where  the  decedent  lived:" 
Burroughs  on  Tax.  224.  This  is  true  of  the  property  which  would 
be  taxable  at  the  residence  of  the  decedent  did  he  still  survive;  that,  is  of 
credit's/  which  have  a  sUus  attiibuted  to  them  where  they  are  mado 
taxable. 

Judgment  reversed  and  cause  remanded. 

MoBBisoN,  C.  J.,  and  Mtbick,  Shabpstein,  McKee,  Boss,  and  Thornton, 
JJ.y  concurred. 


Sweeney  et  al.  v.  Sutbo  et  al. 

In  Banh,    Filed  January  28, 1S84, 

Bona  Fide  Puschasek  ov  Warrant. — ^^Ybe^e  a  warrant  is  issaed  by  the  auditor  of 
the  city  and  county  of  San  Francisco,  in  pursuance  of  the  mandate  of  the  court,  payable 
to  the  plaintiff  in  the  proceeding  for  mandamus  op  his  attorney,  a  bona  fide  purchaser 
thereof  from  such  attorney  acquires  a  good  title  as  against  such  plaintiff.  Such  war- 
rant is  not  a  negotiable  instrument. 

Appeal  from  a  judgment  for  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendants  a  new  trial.  The  facts  are  stated  in  the  opinion 
delivered  in  Department  Two,  10  Pao.  C.  L.  J.  788. 

E,  J,  Moore,  for  the  appellants. 

J.  B.  Hart,  for  the  respondents. 

The  CouBT.  In  this  cause  the  opinion  of  the  department  (Two)  will 
Btand  as  the  opinion  of  the  court:  10  Pac.  C.  L.  J.  786.    We  add  this 
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further  remark:  The  decree  can  not  be  said  to  be  without  jurisdiction. 
It  may  have  been  made  by  consent  of  the  plaintiffs  themselves.  The  de- 
fendants being  innocent  purchasers  for  value  of  Cobb,  the  judgment  and 
order  must  be  reversed,  as  directed  in  the  opinion  of  the  department. 
We  do  not  see  that  in  coming  to  this  conclusion  we  have  overruled  any 
of  the  cases  to  which  our  attention  has  been  called  by  counsel  for  re- 
spondents. We  do  not  intend  to  hold  that  a  warrant  is  a  negotiable  in- 
strument. 
Boss,  McEiNSTBT,  and  McEee^  JJ.,  disssented. 


Paige  v.  Cabteb. 
Department  Two,    Filed  January  ^,  ISSJ^ 

Parol  Evidence  is  Admissible  to  Show  that  a  Promissory  Note  Sued  on  was 
Delivered  at  a  Date  other  than  that  which  it  bears  on  its  face;  but  a  refusal  to  admit 
such  evidence  is  not  error  when  the  same  would  have  been  immaterial. 

A  Witness  may  Refresh  his  Memory  by  Referring  to  a  Memorandum,  al- 
though the  Same  was  not  Made  by  Him,  nor  at  the  time  of  the  transactions  testified 
to,  if  it  was  made  under  his  direction,  at  any  time  while  the  facts  were  fresh  in  liis 
memory. 

Items  of  a  Counter-claim  Which  Accrued  after  the  CoMM£^CEM£NT  of  the  action 
can  not  be  given  in  evidence  by  the  defendant. 

A  Creditor  Who  has  Joined  in  the  Execution  of  a  Composition  Agreement  with 
his  debtor  can  not  object  that  the  sum  due  him  has  not  been  paid  in  accordance  with 
its  exact  terms,  if  he  afterwards  agrees  to  a  different  time  and  mode  of  payment. 

Appeal  from  a  judgment  of  the  superior  court  for  Stanislaus  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the  plaintiff 
a  new  trial.     The  opinion  states  the  facts. 

Schell  db  Treat,  for  the  appellant. 

W,  E,  Tamer  and  S.  L.  Carter,  for  the  respondent. 

Sharfstein,  J.  If  it  would  make  any  material  difference  whether  the 
note  sued  on  was  delivered  at  the  date  it  bears  on  its  face  or  at  some 
subsequent  time,  evidence  tending  to  prove  that  it  was  delivered  at  the 
later  date  should  have  been  admitted.  But  in  view  of  the  plaintiff's 
own  testimony,  we  think  the  date  of  the  delivery  of  the  note  immaterial. 
One  of  the  defenses  set  up  by  the  defendant  is  that  after  making  the 
note  sued  on  he  compromised  with  all  his  creditors,  including  the  plaint- 
iff, by  agreeing  to  pay  them  twenty-five  per  cent,  of  their  respective 
claims,  and  that  they  all  accepted  that  sum  in  full  satisfaction  of  said 
claims.  The  date  of  that  agreement  is  posterior  to  the  date  which  the 
note  bears  on  its  face;  but  the  plaintiff  claims  that  the  note  was  not  de- 
livered until  after  said  agreement  was  made,  and  therefore  was  not  af- 
fected by  it.  By  the  agreement,  all  the  creditors  of  defendant,  includiug 
the  plaintiff,  promised  to  accept  said  twenty-five  per  cent,  of  the  amount 
of  their  claims  in  full  payment  and  satisfaction  of  all  claims,  demands,  or 
other  indebtedness  of  whatever  kind  or  nature  then  due  them  from  de- 
fendant; and  plaintiff  testified  on  the  trial,  that  ''all  the  indebtedness 
of  the  defendant  had  matured  prior  to  the  date  of  the  agreement  of  com- 
promise. All  his  indebtedness  to  me  of  whatever  kind,  whether  this  note 
in  suit  or  others,  or  whatever  it  was — all  had  matured  prior  to  the  date 
of  the  compromise  referred  to."  If  the  defendant  fulfilled  the  agreement 
on  his  part,  the  indebtedness  for  which  the  note  was  given  was  paid,  sat- 
isfiedf  and  discharged  before  the  commencement  of  this  action.    That  in- 
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debtedness  had  matured  before  the  date  of  the  compromise  agreement, 
and  was  clearly  included  in  it.  If  the  defendant  did  not  fulfill  on  his 
part,  the  indebtedness  for  which  the  note  was  given  was  not  satisfied  and 
discharged.  The  date  of  the  delivery  of  the  note  being  immaterial,  the 
exclusion  of  evidence  in  regard  to  it,  and  the  denial  of  the  plaintiff's 
motion  to  amend  his  complaint  by  alleging  a  delivery  after  the  composi- 
tion agreement  was  entered  into,  could  not  prejudice  him. 

The  objection  to  the  defendant's  referring  to  a  memorandum  to  refresh 
his  memory  while  testifying  was  properly  overruled.  Although  not 
made  at  the  time  the  occurrences  took  place,  nor  by  witness  himself,  if 
made  under  his  direction  at  any  time  when  the  fact  was  fresh  in  his 
memory,  it  was  proper  to  allow  him  to  refresh  his  memory  by  it:  C.  G. 
P.,  sec.  2047. 

But  in  support  of  his  counter-claim  he  should  not  have  been  per- 
mitted to  testify  to  work  done  for  the  plaintiff  after  the  commencement 
of  the  action.  And  the  testimony  in  regard  to  the  relations  which  had 
existed  between  plaintiff  and  defendant  was  irrelevant,  and  the  objection 
to  its  introduction  should  have  been  sustained. 

In  regard  to  the  plaintiff's  alleged  cause  of  action,  the  court,  in  effect, 
charged  the  jury:  1.  That  the  note  sued  on  was  included  in  the  compo- 
sition between  the  defendant  and  his  creditors,  of  whom  the  plaintiff  was 
one.  2.  That  the  plaintiff  agreed  to  advance  the  sums  to  be  paid  under 
that  agreement  to  creditors  other  than  himself,  and  to  advance  to  de- 
fendant the  amount  necessary  to  pay  the  expenses  of  harvesting  and 
marketing  defendant's  wheat  crop  of  that  year;  the  same  to  be  shipped 
to  and  sold  by  plaintiff,  in  order  that  he  might  reimburse  himself  for 
said  advances.  3.  That  plaintiff  made  said  advances,  and  defendant 
shipped  said  wheat  to  plaintiff,  who  sold  the  same  for  one  thousand 
three  hundred  and  eighty-three  dollars  and  seventy-seven  cents  more 
than  the  aggregate  of  the  sums  advanced  by  the  plaintiff,  and  if  said 
excess  was  equal  in  amount  to  the  sum  due  plaintiff  under  said  compo- 
sition, it  was  a  full  satisfaction  of  the  note  sued  on. 

These  facts  are  doubtless  established  by  the  evidence  beyond  contro- 
versy; and  if  the  fact  of  the  plaintiff's  having  realized  from  the  sale  of 
tho  wheat  a  sum  sufficient  to  reimburse  him  for  his  advances,  and  to  pay 
him  twenty-five  per  cent  of  the  amount  due  on  said  note  at  the  date  of 
said  composition,  satisfied  and  extinguished  the  indebtedness  for  which 
said  note  was  given,  there  is  nothing  in  the  charge,  as  we  view  it,  of  which 
the  plaintiff  can  justly  complain. 

Although  by  the  terms  of  the  composition  the  payment  of  twenty-five 
percent,  of  the  claims  of  creditors  was  to  be  made  on  or  before  tho  tenth 
of  February,  1876,  it  is  admitted  that  the  plaintiff  agreed  to  advance  the 
money  to  pay  them  at  the  stipulated  time,  and  to  wait  for  reimburse- 
ment until  the  defendant's  crop  was  harvested  and  sold.  It  seems  to  us 
that  the  plaintiff  can  not  now  be  heard  to  object  that  the  sum  due  him 
under  the  composition  was  not  paid  according  to  its  terms. 

It  was  error  to  charge  the  jury  that  the  defendant  could  recover  under 
his  counter-claim  for  services  and  material  furnished  by  him  to  the  plaint- 
iff during  the  year  1879.  The  action  was  commenced  on  the  twenty- 
third  of  October,  1879,  and  the  defendant  could  only  recover  sq  much  of 
his  counter-claim  as  existed  at  that  time:    C.  C.  P.,  sec.  436. 

Judgment  and  order  reversed. 

TfiOBirroN  and  Mybice,  JJ.,  concurred. 
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McNamaba  17.  Hammebslag  et  al. 

In  Bank,    FUed  January  29,  1884, 

A  Complaint  in  an  Action  on  an  Undertaking  Given  itndeii  Section  540  of  the 
code  of  civil  procedure,  which  alleges  that  the  same  wiU  given  to  release  certain  property 
taken  under  attachment,  is  sustained  by  proti  of  an  undertaking  which  recites  that  the 
same  was  given  to  prevent  a  levy. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco^  entered  in  favor  of  the  plaintiff.  The  opinion  states 
the  facts. 

Graves  db  Graves^  for  the  appellants. 

M.  C,  Hasseit,  for  the  respondent. 

Mybice,  J.  Suit  on  an  undertaking  given  under  section  540,  code  of 
civil  procedure.  The  complaint  avers  the  issuance  of  the  attachment, 
and  that  under  it  the  sheriff  attached  "certain  property"  (not  stating 
what  kind  or  of  what  value),  and  that  the  defendants,  being  desirous  of 
having  the  property  attached  released  therefrom,  executed  the  undertak- 
ing. A  copy  of  the  undertaking  is  attached  to  the  complaint.  The  un- 
dertaking, after  reciting  the  issuance  of  the  writ  and  the  command 
thereof,  states:  "Now,  therefore,  we,"  etc.,  "in  consideration  of  the 
premises,  and  to  prevent  the  levy  of  said  attachment,  do  hereby,"  etc. 

The  point  presented  by  the  appellants  is^  that  as  the  undertaking  re- 
cites that  it  was  given  to  prevent  a  levy,  the  allegation  of  the  complaint 
being  that  it  was  given  to  release  a  levy,  the  judgment  can  not  be  sus- 
tained. The  question  here  involved  was  substantially  considered  in  the 
first  paragraph  of  the  first  opinion  in  Preston  v.  Hood,  1  West  Coast  Kep. 
335;  though  in  that  case  there  was  an  allegation  in  the  complaint  that 
the  undertaking  was  given  to  prevent  the  levy,  and  that  upon  the  deliv- 
eiy  of  the  undertaking  the  property  was  released. 

We  think  the  point  is  not  well  taken. 

Judgment  affirmed. 

MoaitisoN,  G.  J.,  and  Sharpstein,  J.,  concurred. 

Thornton  and  McKinstby,  JJ.,  concurring.  We  concur  in  the  judg^ 
ment. 

McKee,  J.,  dissenting.  I  dissent.  The  allegations  of  the  complaint 
are,  that  in  an  action  a  writ  of  attachment  was  issued,  which  was  levied 
on  certain  property  belonging  to  the  defendant  in  the  action;  that  for 
iho  purpose  of  having  the  property  attached  released  from  the  attach- 
ment, "the  defendants  herein  executed  and  delivered  to  the  plaintiffs 
written  undertaking,  a  copy  of  which  is  hereto  attached  marked  Exhibit 
A,  and  made  a  part  of  this  complaint,"  and  that  upon  the  execution 
and  delivery  of  the  bond,  the  attachment  was  discharged  and  the  prop- 
erty was  released,  yet  the  defendants  have  refused,  on  demand,  to  pay 
the  amount  of  the  judgment  rendered  in  the  attachment  suit  against 
their  principal  in  the  bond,  and  hence  the  suit  upon  the  bond. 

Reference  in  a  pleading  to  an  exhibit  as  part  of  a  pleading  .is  not 
pleading;  it  is  merely  evidential:  Mayor  and  Common  Council  of  Los 
Angeles  v.  Signoret,  50  Cal.  298.  The  cause  of  action  as  stated  in  the 
complaint  is  therefore  upon  a  bond  given  for  the  release  of  property 
which  had  been  attached. 

The  answer  specifically  denies  the  allegations  of   the   complaint* 
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There  was  no  findiDg  of  facts,  but  judgment  was  given  for  tLe  plaintiff. 
Impliedly  th^  court  found  all  the  facts  as  alleged  in  the  complaint. 

But  the  bond  referred  to  in  the  complaint  was  not  a  bond  for  the 
release  of  property  which  had  been  takeix  in  attachment;  its  recitals 
are  substantially:  "Whereas,  an  attachment  has  been  issued  and  placed 
in  the  hands  of  the  sheriff  for  execution,  whereby  he  is  commanded 
to  attach  and  safely  keep  all  the  property  of  the  defendant  within  his 
county,  not  exempt  from  execution,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  demand  of  the  plaintiff  in  the  action  as  stated  in  his 
complaint,  unless  a  bond  be  given  in  amount  sufficient  to  satisfy  tho 
demand,  and  the  defendant  is  desirous  of  giving  such  an  undertaking: 
Now,  therefore,  we  the  undersigned,  *  *  *  in  consideration  of  ike 
premises  and  to  prevent  (he  levy  of  said  attachment,  do  hereby  jointly  and 
severally  undertake,  in  the  sum  of  thirteen  hundred  dollars,  in  gold  coin, 
and  promise  to  the  effect  that  if  the  plaintiff  shall  recover  judgment  in 
said  action,  we  will  pay  to  the  plaintiff  upon  demand  the  amount  of  said 
judgment,  together  with  the  costs,  not  exceeding  in  all  tho  said  sum  of 
thirteen  hundred  dollars,  in  gold  coin  of  the  United  States." 

The  bond  was  therefore  "  to  prevent  the  lev7  of  an  attachment." 
A  bond  given  to  prevent  the  levy  of  an  attachmen  j  does  not  prove  a 
cause  of  action  upon  a  bond  given  for  the  release  of  property  already 
attached.  Between  such  bonds  there  is  no  identity;  the  promises  to  pay 
may  be  the  same,  but  they  depend  upon  different  isonsiderations.  One 
could  not  be  used  to  prove  a  cause  of  action  upon  the  other.  Between 
such  a  cause  of  action  and  the  proof  there  would  be  such  a  vaiiance  as 
would  prevent  the  rendition  of  judgment  in  favor  of  the  plaintiff.  The 
allegations,  proofs,  and  judgment  in  an  action  must  correspond  to  sustain 
the  judgment. 

In  Percival  V.  McCoy  et  als.,  13  Fed.  Bep.  379,  the  complaint  al- 
leged that  a  bond  was  executed  and  delivered  by  the  sureties  to  the 
plaintiff  as  sole  obligee;  but  the  bond  referred  to  in  the  complaint 
recited  that  it  was  given  to  five  x^ersons  as  obligees,  one  of  whom  was  the 
plaintiff.  "  It  seems  clear,"  says  the  court  in  the  case,  "  that  if  this  bond 
were  offered  in  evidence  under  such  an  allegation  there  would  be  a  fatal 
Tariance  between  the  instrument  as  set  out  and  the  proof.  Granting 
that  the  plaintiff  might  sue  alone,  *  *  *  without  joining  the  other 
obligees,  he  must  nevertheless  set  out  and  state  the  bond  correctly,  with 
proper  allegations  showing  that  he  alone  has  received  injury  by  the 
breach,  and  therefore  that  he  brings  the  suit  without  joining  the  other 
obligees  as  plaintiffs.  But  he  can  not  set  out  a  bond  as  running  to  or 
made  to  himself  alone,  and  give  in  evidence  an  instrument  to  himself 
jointly  with  other  obligees." 

I  think  the  judgment  should  be  reversed:  Lareager  v.  Wise,  13  Nev. 
29;  Coburn  v.  Pearson,  67  Cal.  306. 


Heiklen  v.  Eblanoeb  et  al. 

Department  One.    Filed  January  £9^  1884* 

Judgment  will  not  be  Reversed  por  Failing  to  Serve  Amended  Complaints  on  a 
defendant  against  whom  a  default  has  been  entered  for  not  answering  tho  original  com- 
plaint, where  it  does  not  appear  from  the  record  that  such  amended  complaints  were  not 
served. 

No.6-a 
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Appeal  from  a  judgment  of  tbe  superior  court  for  Tulare  county,  en- 
tered in  favor  of  the  plainti£f,  and  from  an  order  denying  the  defendants 
a  new  trial. 

E.  J.  Edwards,  for  the  appellants. 

Jacobs  &  Merriam,  for  the  respondent. 

Tbe  Court.  In  an  action  to  foreclose  a  mechanic's  lien  Erlanger  and 
Jacob  were  made  parties  defendant:  Erlanger  as  the  contractor  for 
whom  tbe  work  was  done  and  to  whom  the  materials  were  furnished, 
and  Jacob  as  the  person  claiming  the  property  sought  to  be  cbarged 
with  the  lien.  To  tbe  original  complaint  Jacob  demurred,  but  Erlanger 
made  no  appearance,  and  his  default  was  duly  entered.  Subsequently 
the  complaint  was  amended  five  times.  To  the  fifth  amended  complaint 
Jacob  answered,  and  upon  these  pleadings  a  trial  was  had. 

In  the  brief  of  appellants  it  is  said  that  none  of  the  amended  com- 
plaints were  served  on  Erlanger,  for  which  reason,  it  is  contended,  the 
judgment  against  him  must  be  vacated;  and  further,  that  without  a  per- 
sonal judgment  against  Erlanger  there  can  be  none  foreclosing  Jacob's 
interest.  The  reply,  which  is  a  good  one,  is,  that  it  does  not  appear 
from  the  record  that  there  was  a  failure  to  serve  the  amended  complamts 
on  both  defendants. 

Judgment  and  order  afiirmed. 


Howard  et  al.  v.  Stbatton. 

Department  Two,    Filed  Jcmuary  29,  1884- 

Parol  Evidence  is  Admissible  to  Show  that  Certain  Promissory  Notes  Shkd 
ON  WERE  Given  by  the  maker  to  the  payee  in  pursuance  of  an  agreement  between  them 
whereby  the  latter  conveyed  to  the  former  certain  lands  in  consideration  of  the  grantee's 
giving  him  a  home  and  supporting  him  during  the  residue  of  his  life,  and  that  such  notes 
were  given  by  the  maker  to  secure  the  performance  of  said  agreement  on  liis  part,  and 
that  he  liad  performed  the  same. 

The  Admission  of  Such  Evidence  woitld  not  Violate  the  Rule  forbidding  the 
introduction  of  parol  evidence  to  vary  or  contradict  a  written  coutract,  as  parol  evidence 
is  admissible  to  prove  that  a  written  agreement  has  been  totally  discharged. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defend- 
ant a  new  trial.  This  action  was  originally  brought  by  one  Tyson,  to 
enforce  a  vendor's  lien  for  the  purchase  price  of  the  rancho  Cuyamaca, 
for  which,  it  was  alleged,  the  defendant  had  given  his  promissory  notes 
referred  to  in  the  opinion.  After  tbe  death  of  Tyson,  the  action  was 
continued  by  his  trustees.  The  defendant  denied  the  existence  of  any 
vendor's  lien,  and  offered  evidence  tending  to  show  that  the  conveyance 
of  said  rancho  was  made  to  him  in  consideration  of  his  promise  to  sup- 
port the  grantor  for  the  rest  of  his  life,  and  that  the  promissory  notes 
were  given  to  secure  such  promise.  Evidence  was  also  offered  showing 
that  the  defendant  had  fully  performed  such  promise.  The  court  ex^ 
eluded  such  evidence.     The  further  facts  appear  in  the  opinion. 

Leach  &  Parker ^  for  the  appellant. 

Arnold  &  Jones,  for  the  respondents. 

The  Court.  The  court  erred  in  excluding  evidence  tending  to  prove 
that  there  was  an  agreement  between  Tyson  and  Stratton  by  which  tbe 
former  agreed  to  let  the  latter  have  the  rancho  on  which  he  lived  in  con* 
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sideratioD  of  his  giving  Tyson  a  home  and  support  during  the  residue  of 
his  life;  and  that  the  notes  sued  on  in  this  action  were  given  by  g.tratton 
to  Tyson  to  secure  the  performance  by  Stratton  of  said  agreement  on  his 
part;  and  that  he  had  performed  the  same.  The  admission  of  such  evi- 
dence would  not  violate  the  rule  which  forbids  the  introduction  of  parol 
evidence  to  contradict  or  vary  a  written  contract.  If  the  notes  were 
given  to  secure  the  execution  by  Sfcratton  of  a  promise  to  support  and 
take  care  of  Tyson,  and  that  promise  was  fulfilled,  the  notes  were  dis- 
charged, and  parol  evidence  is  admissible  to  prove  that  a  written  agree- 
ment has  been  totally  discharged.  There  is  nothing  in  this  which  tends 
to  contradict  or  vary  a  written  contract. 

It  does  not  appear  that  an  exception  was  taken  to  the  ruling  of  the 
court  on  the  defendant's  motion  to  strike  out  the  testimony  of  John 
Treat,  and  we  can  not,  in  the  absence  of  an  exception,  review  said  ruling. 

Judgment  and  order  reversed. 


HOWABD  ET  AL.   V,   StBATTON. 
Department  Txco,    Filed  January  j?P,  I884. 
JuDOMEiJT  Reversed  on  the  Authority  op  Howard  v,  Stratton,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defend- 
ant a  new  trial.  The  facts  and. questions  presented  in  this  case  were 
similar  to  those  in  Howard  v.  Stratton,  ante^  p.  562. 

Leach  &  Parker^  for  the  appellant. 

Arnold  &  JoneSf  for  the  respondents. 

The  Court.  On  the  authority  of  Howard  v.  Stratton,  No.  8,975  [arde^ 
p.  562],  the  judgment  and  order  in  this  case  are  reversed. 


^OBNAHBENS  V.    HiS    OrEDITORS. 
Department  Two.    Filed  January  j?9, 1S84* 

m 

A  Proceeding  by  Certain  Creditors  of  a  Debtor  to  have  Him  Adjudged  an 
Insolvent,  and  that  a  surrender  of  his  property  be  made  for  the  benefit  of  his  creditors, 
may  be  dismissed  upon  the  motion  of  the  debtor  for  delay  in  prosecuting  such  proceed- 
ing, which  is  unaccounted  for  and  inexcusable. 

Appeal  from  an  order  of  the  superior  court  for  Alameda  county,  dis- 
missing the  petition  of  certain  creditors  of  one  Xornahrens  to  have  him 
adjudged  an  insolvent  debtor.     The  opinion  states  the  facts. 

B.  W.  Bent,  for  the  creditors  and  appellants. 

Nusbaumer  and  Whiimore,  for  the  respondent. 

Thornton,  J.  In  examining  this  cause,  we  can  not  come  to  the  con- 
clusion that  the  court  below  abused  its  discretion  in  dismissing  the  pro- 
ceeding, which  was  brought  by  certain  creditors  of  Kornahrens  to  have 
him  adjudged  an  insolvent,  and  that  a  surrender  of  his  property  be  made 
for  the  benefit  of  his  creditors.  The  order  of  the  thirteenth  of  Decem- 
ber, 1879,  that  Kornahrenjs  show  cause  on  the  twenty-ninth  of  the  same 
month  why  he  should  not  be  adjudged  an  insolvent,  etc.,  was  never 


5G4  WEST  COAST  REPORTER,  [Sup.  Ct  CaL 

served.  No  steps'  were  taken  to  bave  it  served.  This  delay  was  anac- 
counted  for  and  inexcusable.  There  was  further  delay  in  serving  the 
subsequent  order  made  on  the  eighth  of  September,  1880.  This  was  not 
'accounted  for  in  any  way.  We  are  of  opinion  that  this  proceeding* 
should  hav«  been  proceeded  with,  without  the  frequent  and  unaccount- 
able delays  which  took  place.  According  to  the  provisions  of  the  stat- 
ute under  which  this  proceeding  was  instituted,  Stat.  1875-G,  p.  581, 
all  attachments  upon  the  property  of  the  debtor,  levied  within  two 
months  before  the  filing  of  the  petition,  are  dissolved  on  the  debtor's  be- 
ing adjudged  insolvent:  Sec.  6  of  statute.  Many  other  dispositions  of 
])roperty  made  by  the  debtor  are  also  void,  if  made  by  him  when  insol- 
vent or  in  contemplation  of  insolvency  within  two  months  before  tho 
filing  of  the  petition  by  or  against  him:  Sec.  8  of  statute.  To  sustaiu 
the  proceeding  before  us  would  put  a  stop  to  the  dealings  of  the  debtor 
with  his  creditors  during  the  period  of  delay,  and  affect  very  injuriously 
other  creditors  not  joining  in  the  petition,  who  may  have  secured  liens 
by  attachment  upon  the  property  of  the  debtor,  and  even  payment  of 
their  claims. 

It  was  not  the  intention  of  the  law-makers  to  allow  such  consequences 
to  occur.  The  dealings  of  (he  debtor  with  his  creditors  would  be  inter- 
fiired  with  to  a  degree  which  the  law  givers  never  intended  to  permit. 
The  petitioners,  if  they  think  proper,  can  commence  tlieir  proceedings 
anew. 

The  order  must  be  affirmed. 

ft 

Sharpstein  and  Mybigk,  JJ.,  concurred. 


Bloom  v.  Cmr  and  County  op  San  Francisco. 

Ill  Bank,     Filed  January  20,  J8S4- 

City  and  County  of  San  Francisco  is  Liable  fob  Damages  to  an  Individxjai. 

Oiuscd  by  the  refuse  matter  from  the  city  and  couuty  hospital  llowlncoD  to  hid  land,  and 
injuring  his  business  and  health,  although  no  claim  for  such  injury  oas  been  presented 
to  the  board  of  supervisors  for  allowance. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  count^y 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendant  a  new  trial.  This  was  an  action  to  recover  dam- 
ages resulting  from  a  nuisance  created  nojd  maintained  by  the  defendant. 
The  nuisance  consisted  in  permitting  the  refuse,  excrements,  secretions, 
and  other  foul  matters  from  the  city  and  couuty  hospital,  an  iustitutiou 
under  the  control  of  the  defendant,  to  ilow  in  such  a  manner  as  to 
l)oison  the  atmosphere  and  endanger  the  health  of  Lhe  neighborhood. 
Special  damages  resulted  to  the  plaintiff  from  such  nuisance,  in  that  such 
refuse,  excrements,  etc.,  ran  onto  his  land,  polluted  his  well,  and 
injured  his  business 4ind  the  health  of  himself  and  family.  The  defend- 
ant set  up  in  defense  that  the  plaintiff  had  never  presented  bis  claim  for 
such  damages  to  the  board  of  supervisors. 

John  L,  Murphy,  for  the  appellant. 

Joseph  Leggeit  and  Mich,  Mullany,  for  the  respondent. 

The  Court.  "We  think  the  city  and  county  of  San  Francisco  had  such 
l^roprietorship  of  the  city  apd  couuty  hospital  as  rendered  it  liable  for 
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damages  in  tbe  case  as  presented  in  the  transcript.    We  also  think  the^ 
claim  of  plaintiff  was  not  a  claim  to  be  presented  to  the  board  of  super- 
yisors  before  an  action  could  have  been  maintained. 
Judgment  and  order  affirmed. 


DuANE  V.  Neumann  et  al. 

In  Bank,    filed  January  £9,  I8S4, 

JimOMENT  WILL  BB  RSVERSED   WHEN  THE  TbL^  COURT  FaILS  TO  FiND  OH  all  the 

ZDaterial  issues. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  defendants,  and  from  an  order 
denying  the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

George  W,  Tyler ^  for  the  appellant. 

Henry  Eickhoff,  for  the  respondents. 

The  Court.  It  has  been  repeatedly  ruled  here  that  the  trial  court 
must  find  upon  all  of  the  material  issues  raised  by  the  pleadings.  That 
rule  was  not  observed  in  the  present  case,  for  which  reason  the  judgment 
and  order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 

Shabpstein,  J.,  dissented. 

TnoRinroN,  J.,  dissenting.  I  dissent.  In  my  judgment,  all  the  issues 
raised  by  the  pleadings  were  found  upon  by  the  court  below.  Tbe 
plaintiff  in  his  complaint  set  up  a  contract  with  certain  terms,  and  Neu- 
mann denied  the  allegations  in  regard  to  it,  and  set  up  one  with  differ- 
ent terms,  as  the  only  contract  entered  into  by  himself  and  plaintiff. 
Thus  was  issue  joined.  There  was  only  one  contract  involved  in  the 
case,  and  the  court  below,  in  its  findings,  affirmed  what  the  contract 
was;  in  other  words,  found  it  with  all  its  terms.  Moreover,  the  contract 
was  entered  into  on  an  assignment  made  by  plaintiff  to  defendant  Neu- 
mann, and  the  court  in  its  findings  particularly  specifies  the  contract 
affirmed  by  it  as  the  one  made  in  consideration  of  such  assignment. 
Now,  was  it  necessary  for  the  court  to  go  further,  and  fiad  that  the  con- 
tract affirmed  by  it  was  the  only  contract  entered  ioto  by  the  parties,  and 
that  there  wcls  no  other?  I  think  not.  By  finding  the  contract  specifically 
as  above  stated,  it  in  effect  found  that  there  was  no  other:  Goveny  v. 
Hale,  4td  Cal.  536.     I  think  the  judgment  and  order  should  be  affirmed. 


Grites  V,  Wilkinson  et  al. 
Department  One,    Mled  January  j?d,  1884* 

JuDOHBirr  WILL  BE  Keversed  when  there  is  No  Evidence  to  eapport  a  material 
finding. 

Appeal  from  a  judgment  of  the  superior  court  for  feem  county,  entered 
in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendants  a  new 
trial.     The  opinion  states  the  facts. 

Z,  G.  Peck  and  J.  W.  Freeman,  for  the  appellants. 

Rufus  E.  Arick,  for  the  respondents. 

The  CouBT.    We  have  read  the  record  attentively,  and  find  no  evi- 
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dence  to  support  the  findiDg  of  tlie  court  below,  to  the  effect  that  the 
plaintiff  acquired  the  right  to  divert  from  the  stream  mentioned  in  the 
record  one  hundred  inches  of  its  water,  measured  under  a  four-inch 
pressure.  The  judgment  securing  him  that  right,  as  well  as  the  order 
refusing  the  defendant  a  new  trial,  must  therefore  be  reversed. 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 


Bathgeb  v.  Dasso  et  al. 

Department  One,    Filed  January  29,  1884- 
When  the  Evidence  is  Conflicting  the  Jctdqment  will  be  Affibmed; 

Appeal  from  a  judgment  of  the  superior  court  for  Calaveras  count j, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendants 
a  new  trial.    The  opinion  states  the  facts. 

O.  N.  Williams  and  J.  B.  Beddick,  for  the  appellants. 

C.  V.  Grey,  for  the  respondent. 

The  Court.    The  case  as  presented  is  one  of  evidence,  and  we  can  not 
say  that  the  findings  of  the  court  below  are  unsustained. 
Judgment  and  order  affirmed. 

BUBT  ET  AL.    V.    CoLLIKS  ET  AL. 
In  Bank.    Filed  January  189,  I884. 

Judgment  against  a  Partnership  on  Account  of  Goods  Sold  and  Delivered  to  It 
will  be  reversed  when  the  evidence  shows  that  many  of  the  items  of  such  account  were 
furnished  to  one  of  the  partners  individually,  and  that  the  same  were  included  in  the 
findings  and  judgment  agamst  the  firm. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the 
defendants  a  new  trial.  This  was  an  action  to  recover  of  the  defendants, 
as  partners  under  the  name  of  G.  A.  Collins  &  Co.,  the  balance  of  an 
account  for  goods  sold  and  delivered.  The  further  facts  appear  in  the 
opinion. 

Brunson  do  Wells,  for  the  appellants. 

Bicknell  S  White,  for  the  respondents. 

Mtbick,  J.  Finding  3  is  not  sustained  by  the  evidence.  The  evi- 
dence of  B.  F.  Burt,  oue  of  the  plaintiffs,  found  on  page  44  of  the 
transcript,  shows  that  when  the  account  was  opened  with  Collins,  the 
object  of  using  the  firm  name  of  G.  A.  Collins  &  Co.  was  for  the  per- 
sonal convenience  of  Collins  in  his  subsequent  settlement  with  the 
herders  and  Mrs.  Bouton,  and  not  with  the  expectation  that  the  account 
was  the  account  of  the  firm. 

Besides,  many  of 'the  articles  sold  (and  charged  in  the  account  of  the 
firm)  were  for  the  use  of  Collins  and  his  family,  aud  bore  no  relation  to 
the  business  of  the  firm;  and  the  plaintiffs  did  not,  on  the  trial,  segregate 
these  items  from  the  general  account,  nor  show  which  items  of  the 
general  account  were  for  the  benefit  of  or  went  to  the  use  of  the  firm. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Morrison,  C.  J.,  and  Eoss  and  McKinstry,  JJ.,  concurred.   ' 
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Crpr  AND  County  of  San  Francisco  v.  Flood. 

In  Bank.    FUed  January  ISO,  ISSJ^ 

Assessment  op  Mining  Stock,  Bescbiition  of. — The  rule  as  to  the  depree  of  cer- 
tainty required  in  describing  personal  property  in  assessments  for  taxation  is,  that  the 
property  roust  be  so  described  that  tax-payers  may  know  for  what  they  are  to  bo  taxed. 
Tested  by  such  rule,  an  assessment  which  describes  the  property  assessed  as  *'  mining 
stock"  is  sufficiently  definite.  Such  description  is  also  sufficient  for  the  purpose  cS 
equalization. 

A  Tax-payer  ought  not  to  be  Heard  to  Complain  op  the  Insuppioiency  op  the 
Description  op  Personal  Property  assessed  to  him,  when  such  description  was  taken 
from  a  list  furnished  by  himself,  or  bv  some  one  on  his  behalf  and  by  his  authority,  or 
when  made  by  the  assessor  without  the  aid  of  such  list  if  the  description  is  as  certain  as 
could  reasonably  be  required  of  the  assessor  under  the  circumstances. 

Shares  in  the  Capital  Stock  op  Corporations  are  Taxable  Property  under  the 
constitution  of  1849  and  the  revenue  laws  in  force  during  the  fiscal  year  1876-7. 

Sections  3640  and  3641  op  the  Political  Code  do  not  Apply  to  Shares  in  Min- 
ing Corporations  constituted  under  the  laws  of  California,  but  whose  tangible  prop- 
erty is  situated  in  another  state.  The  former  section  by  its  express  terms  only  ex- 
empted shares  in  corporations  from  assessment  where  the  entire  capital  or  property  of 
the  corporation  in  which  the  shares  were  owned  was  assessed. 

To  Sustain  an  Assessment  op  Shares  in  a  Mining  Corporation,  It  will  be  Pre- 
sumed that  the  assessor  in  making  the  assessment  acted  in  accordance  with  law,  and 
that  the  circumstances  existed  which  authorized  such  assessment;  and  in  an  action  to 
enforce  the  same  it  is  incumbent  on  the  defendant  to  show  that  the  action  of  the  assessor 
was  unauthorized. 

Tax-payers  should  Furnish  a  True  and  Correct  List  op  their  Taxable  Prop- 
erty to  the  assessor,  and  if  they  fail  so  to  do,  and  any.  loss  results  to  them  in  conse- 
auence  of  such  failure,  their  complaints  on  such  score  should  meet  with  no  favor  from 
lio  courts. 

The  Enumeration  op  the  Property  Assessed  in  a  Complaint,  in  an  Action  for 
the  Collection  op  Delinquent  Taxes,  sufficiently  complies  with  the  requirement  of 
the  statute,  Stat.  1877-8,  p.  338,  when  the  same  is  made  in  words  identical  with  those 
used  by  the  assessing  officer  a^d  set  down  in  the  assessment  book. 

Appeal  from  a  judgment  of  the  superior  court  for  tbe  city  and  county 
of  San  Francisco,  entered  in  favor  of  tbe  plaintiff,  and  from  an  order  de- 
nying the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Lloyd^  Newlands  db  Woods^  for  the  appellant, 

John  P,  Belly  for  the  respondent. 

Thornton,  J.  This  action  was  brought  to  recover  of  the  defendant,  as 
the  surviving  partner  of  Flood  &  O'Brien,  certain  state  and  city  and 
county  taxes  on  personal  property,  claimed  to  be  delinquent  and  unpaid, 
for  the  l&scal  year  1876-7.  There  was  judgment  for  plaintiff,  and  mo- 
tion for  new  trial  by  defendant,  which  motion  was  denied,  and  the  appeal 
is  prosecuted  by  defendant  from  the  judgment  and  the  order  denying  the 
motion  just  mentioned. 

The  assessment  was  for  "  mining  stock,"  and  its  value  is  inserted  in  the 
assessment  roll  or  assessment  book  (such  is  the  term  used  in  the  statute, 
political  code,  section  3650),  as  being  six  hundred  thousand  dollars.  It 
is  argued  that  the  term  "  mining  stock''  does  not  furnish  such  a  descrip- 
tion of  the  property  claimed  to  be  assessed  as  satisfies  the  requirements 
of  the  revenue  law. 

The  statute  in  relation  to  the  mode  of  entering  personal  property  on 
the  assessment  roll  or  assessment  book  is  as  follows:  ''All  personal  prop- 
erty showing  the  number,  kind,  amount,  and  quality,  but  a  failure  to 
enumerate  in  detail  such  personal  property,  does  not  invalidate  the  as- 
fiessment  roll:"  Pol.  C,  sec.  3650,  subd.  4.    As  we  interpret  this  section, 


5G8  WEST  COAST  REPORTiai.  [Sup.  Ct  Cal 

tbe  latter  clause  allows  a  description  as  general  as  ''  mining  stock."  The 
ivords  used  in  the  statute  were  intended  to  authorize  the  assessor  to  do 
just  what  was  done  here. 

The  assessment  here  is  sustained  by  the  rules  laid  down  in  People  v. 
Holladay,  25  Cal.  300;  People  v.  McCreerj-,  34  Id.  434;  Falkner  v.  Hunt, 
16  Id.  173,  and  People  v.  Snealh,  28  Id.  612.  In  People  v.  Holladay, 
it  was  held  that  an  assessment  of  personal  property,  stating  its  kind, 
was  sufficient.  In  People  v.  McCrecry,  "money  loaned"  is  held  to 
be  sufficient.  In  Falkner  y.  Hunt,  it  was  said  that  an  assessment  stat- 
ing (he  different  kinds  of  personal  property  would  be  a  compliance  with 
the  statute.  In  People  v.  Sneath,  "  personal  property,"  held  a  sufficient 
description.  The  rulings  in  the  cases  just  cited  were  made  under 
statutes  not  more  liberal  in  their  provisions  than  the  statute  under  which 
the  assessment  in  this  case  was  made.  If  the  descriptions  in  the  assess- 
ments in  the  cases  cited  are  sufficient,  we  see  no  reason  why  the  assess- 
ment under  consideration  is  not.  The  rule  as  to  the  degree  of  certainty 
required  in  describing  personalty  in  assessments  for  taxation  is  this,  that 
the  property  shall  be  so  described  that  tax-payers  may  know  for  what 
they  are  to  be  taxed:  People  v.  Home  Ins.  Co.,  29  Cal.  549;  Goddard  v. 
Town  of  Seymour,  30  Conn.  394;  Hamersley  v.  Franey,  39  Id.  176; 
Monroe  v.  Town  of  New  Canaan,  43  Id.  312.  In  the  case  last  cited  the 
property  was  described,  "twenty  bank  stock,  two  thousand  dollars;" 
held  sufficient  as  a  description  of  twenty  shares  of  bank  stock,  under  a 
statute  requiring  that  **  shares  owned  by  any  person  resident  in  this 
state,  of  the  capital  stock  of  any  bank,"  etc.,  be  set  in  the  list  of  such 
owner.  If  the  description  of  the  property  assessed  in  the  assessment  is 
certain  enough  to  inform  the  tax-payer  for  what  he  is  to  be  taxed,  it  is 
sufficiently  certain.  Mining  stocks  conld  scarcely  be  misunderstood  by 
any  nian  of  ordinary  intelligence  in  this  state,, or  indeed  in  commerciid 
world  among  all  English-speaking  people. 

It  may  be  observed  here  that  the  description  in  question  was  made 
either  from  a  list  furnished  by  defendant  or  some  one  on  his  behalf  and 
by  his  authority,  or  no  list  having  been  so  furnished,  it  was  of  necessity 
made  by  the  assessor.  If  the  description  was  taken  from  a  list  furnished 
by  the  defendant  or  some  one  on  his  behalf  and  by  his  authority,  he 
ought  not  to  be  heard  to  complain  of  the  insufficiency  of  the  description. 
If  made  by  the  assessor  without  the  aid  of  such  list,  the  assessor  has 
given  a  description  as  certain  as  could  reasonably  be  required  of  him, 
and  under  such  circumstances  the  defendant's  objection  to  the  assessment 
should  not  be  regarded.  We  regard  the  assessment  as  complying  with 
the  statute,  and  sufficient. 

But  it  is  said  that  shares  in  the  capital  stock  of  corporations  were  not 
taxable  property  under  the  constitution  of  1849  and  the  revenue  laws 
then  in  force. 

It  is  not  denied  that  shares  in  the  capital  stpck  of  corporations  were 
what  is  usually  styled  property,  when  the  assessment  in  this  case  was 
made,  and  if  it  was  denied,  we  should  nevertheless  hold  them  property. 
The  reasons  for  such  holding  are  too  manifest  to  require  enumeration; 
and  by  the  thirteenth  section  of  the  eleventh  article  of  the  constitution 
of  1849  it  was  declared  that  all  property  in  this  state  should  be  taxed  in 
proportion  to  its  value,  etc.  It  has  been  considered  as  the  proper  inter- 
pretation of  the  constitution  refeiTcd  to,  ever  since  the  elaborate  judg- 
ment in  the  case  of  The  People  v.  McCreery,  34  Cal.  433,  that  all  private 
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property  was  tai^able  in  this  state,  and  that  the  legislature  had  no  power 
to  exempt  any  of  it  from  taxation.  This  ruling  was  approved  in  People 
r.  Gerke,  35  Id.  678,  and  in  The  People  v.  Black  Diamond  C.  M.  Co.,  37 
Id.  55.  The  word  "  property  "  is  used  in  no  peculiar  sense  in  the  section 
of  the  constitution  referred  to,  but  in  its  popular  and  ordinary  one:  Pco- 
))le  V.  Eddy,  43  Id.  336.  There  is  nothing  in  People  v.  Hibernia  Bank, 
51  Id.  243,  in  conflict  with  what  is  here  said.  Shares  in  corporations  can 
be  easily  valued.  So  much  for  the  constitution.  As  to  the  sections 
3640  and  3641  of  the  political  code,  relied  on  to  show  that  'the  shares 
above  mentioned  are  not  taxable,  in  our  opinion  section  3640,  by  Us  ex- 
press terms,  only  exempts  the  shares  from  assessment  where  the  entire 
capital  or  property  of  the  corporation  in  which  the  shares  are  owned  is 
assessed,  and  it  does  not  appear  that  the  corporation  or  corporations  in 
which  the  shares  here  assessed  were  owned  were  assessed  at  all  during 
the  fiscal  year  for  which  the  assessment  herein  was  made. 

And  further,  if  mining  stocks  under  any  circumstances  were  taxable 
during  the  fiscal  year  above  referred  to,  the  assessment  must  be  upheld. 
We  have  already  held  that  shares  in  mining  corporations  constituted  un- 
der the  laws  of  California,  but  whose  tangible  property  was  situated  in 
another  state,  were  taxable,  and  that  section  3640  does  not  and  never 
did  apply  to  such  corporations:  City  and  County  of  S.  F.  v.  Fry,  11  Pac. 
C.  L.  J.  392.    It  may  be  added  that  the  same  is  true  of  section  3641. 

To  sustain  the  assessment,  we  must  presume  the  assessor,  in  making 
the  assessment,  acted  in  accordance  with  law,  and  therefore  we  are 
authorized  to  presume  that  th^  circumstances  existed  which  authorized 
the  assessment  involved  in  this  case,  viz. ,  that  the  entire  capital  stock  or 
property  of  the  corporation  was  not  assessed,  or  that  the  property  of  the 
corporation  was  situate  in  another  state.  It  is  incumbent  on  the  defend- 
ant to  show  that  jbhe  action  of  the  asssessor  is  unauthorized  by  law.  If 
the  property  of  the  corporations  was  in  this  state,  and  was  assessed,  it 
was  susceptible  of  ready  proof.  The  law  requires  such  matters  to  be 
recorded  in  assessment  books:  Pol.  C,  sees.  3650-3654;  which  are 
accessible  to  all  tax-payers,  and  if  any  assessments  of  the  property  of  the 
corporations  referred  to  had  been  made,  that  fact  could  have  been  estab- 
lished without  di£&culty  by  proof  obtained  from  the  assessment  books. 

It  is  said  the  description  in  the  assessment  roll  must  be  suffioient  for 
the  purpose  of  equalization;  that  it  is  the  duty  of  the  board  of  equaliza- 
tion to  sit  in  judgment  upon  the  valuation  of  the  property  which  they 
find  in  the  roll;  that  it  is  necessary  that  the  roll  should  furnish  such  a 
description  as  will  enable  the  board  to  clearly  and  satisfactorily  determine 
the  question  of  valuation;  and  a  description  which  fails  to  furnish  the 
information  necessary  for  such  action  on  the  part  of  the  board  is  clearly 
insufficient.  To  sustain  this  position.  People  v.  HoUaday,  25  Cal.  300,  is 
cited. 

The  action  of  the  board  in  dealing  with  the  valuation  of  the  property 
listed  in  the  roll  is  based  upon  evidence  which  may  be  adduced  before 
the  board:  See  Pol.  C,  sees.  3673-3677.  As  to  increase  of  amount  of 
valuation  or  reduction,  the  board  can  only  act  on  evidence:  See  sections 
above  cited,  and  section  3681.  We  can  not  see  how  it  could  act  other- 
wise. We  see  no  difficulty  in  the  defendant's  way  that  could  not  have 
been  removed  by  means  furnished  him  by  the  law  in  supplying  any  in- 
formation, in  regard  to  the  value  of  the  property  assessed,  to  the  board 
of  equalization.    If  the  mining  stock  was  overvalued,  it  certainly  was 
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in  the  power  of  the  defendant  to  adduce  evidence  to  make  it  so  appear 
to  the  board  of  equalization,  that  it  might  discharge  intelligently  any 
duty  imposed  on  it  by  law  in  regard  to  such  overvaluation.  What  is 
said  above  in  regard  to  description  is  alike  applicable  here.  Whether 
the  description  was  furnished  by  the  tax-payer,  or  was  made  by  the 
assessor,  the  tax-payer  having  failed  to  furnish  a  list,  the  complaint  of 
the  tax-payer  in  regard  to  it  should  not  be  regarded. 

In  our  opinion,  it  is  i]^e  duty  of  the  tax-payer  to  furnish  a  true  and 
correct  list  of  his  taxables  to  the  assessor,  and  if  he  fails  to  do  so,  and 
any  loss  should  result  to  him  in  consequence  of  such  failure,  his  com- 
plaints on  such  score  should  meet  with  no  favor  in  a  court  of  justice. 

Further,  in  regard  to  the  character  of  the  description  of  the  personal 
property,  and  what  information  it  should  give  to  the  board  of  equalization 
to  enable  it  to  perform  its  functions  under  the  law,  it  may  be  said  that  if 
the  description  meets  the  requirements  of  section  3650,  subdivision  4,  of 
the  political  code,  above  cited,  it  must  be  sufficient  for  all  purposes.  We 
Lave  already  determined  that  the  description  here  accords  with  what  is 
prescribed  in  the  section  referred  to,  and  this  disposes  of  thp  question. 

But  it  is  said  that  the  complaint  is  insufficient,  in  that  it  does  not 
enumerate  the  property,  as  required  by  the  statute:  See  Stat.  1877-8,  p. 
838.  The  property  is  enumerated  as  "  mining  stock."  It  is  enumer- 
ated as  it  is  assessed,  in  toiideni  verbis.  We  can  not  think  that  the  law- 
makers intended  to  require  any  other  enumeration.  The  form  of  com- 
plaint is  perscribed  by  the  statute :  See  statute  above  cited,  p.  339,  see.  2. 
The  following  are  the  words  used  in  the  form  prescribed,  in  relation  to 
the  property  assessed:  ''Which  said  taxes  were  duly  assessed  and 
levied  upon  personal  property,  to  wit  [enumerating  the  property],  for 
the  fiscal  year  [naming  it]." 

The  perusal  of  these  words  would  scarcely  suggest  to  a  man  of  ordi- 
nary intelligence,  knowing  what  is  meant  by  the  word  "assessment/* 
that  the  enumeration  of  the  property  required  would  be  other  and 
different  from  that  which  appears  on  the  face  of  the  assessment.  When 
the  statute  provides  that  the  personal  property  assessed  should  be  enumer- 
ated, the  intention  is  that  it  shall  be  enumerated  as  the  assessing  officer 
has  enumerated  it  in  the  assessment.  It  would  be  a  peculiar  nlode  of 
reasoning  to  hold  that  a  fuller  and  more  definite  enumeration  is  required 
of  the  pleader  when  we  see,  in  the  first  section  of  the  act  in  which  the 
provision  as  to  enumeration  is  made,  language  validating  the  assess- 
ment of  taxes  on  all  personal  property  for  the  fiscal  year  above  men- 
tioned, and  declaring  it  **  valid  and  binding,  both  in  law  and  equity, 
against  the  persons  and  property  assessed,"  and  further  declaring  the 
levies  of  said  taxes  by  the  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  "  valid  and  binding,  effectual  and  legal,"  and  that 
'*no  error,  informality,  or  irregularity,  of  whatsoever  kind  or  nature, 
in  the  acts  of  proceedings  of  the  assessor,  board  of  equalization, 
auditor,  or  any  other  officer  or  officers  of  said  city  and  county,  in  assess- 
ing, equalizing,  levying,  or  preparing  original  or  duplicate  assessment 
roils,  shall  vitiate  the  assessment  or  levy  of  taxes,*'  etc.;  *'  but  the  same 
[referring  to  all  the  acts  of  the  officers  previously  mentioned]  are  for 
all  purposes  affecting  the  assessment,  equalization,  and  levy  of  taxes 
validated,  ratified,  legalized,  confirmed,  and  adopted." 

With  such  provisions  as  these  in  the  statute,  it  would  be  difficult  to 
reach  the  conclusion  that  the  statement  of  the  property  assessed  in  words 
identical  with  those  used  by  the  assessing  officer,  and  set  down  in  bis 


Sup.  Ct.  Cal.]        SAN  FRANCISCO  V.  FLOOD.  571 

assessment  book,  would  not  satisfy  the  enumeration  required  by  the 
statute. 

If  a  fuller  and  more  definite  statement  of  the  property  assessed  were 
required,  the  intention  of  the  legislature  would  be  in  ninety  cases  in  a 
hundred  defeated.  The  intention  of  the  legislature,  in  enacting  this  stat- 
ute of  1878,  was  to  enforce  the  collection  of  taxes  by  action.  The  aver- 
ments of  the  complaint  prescribed  were  susceptible  of  proof  by  the 
public  records — the  assessment  books  or  rolls — and  accordingly  it  was 
provided  in  the  first  section  of  the  act,  that  the  duplicate  assessment  rolls 
for  the  years  mentioned  therein  should  be  prima  facie  evidence  of  such 
assessment.  If  the  pleader  is  to  insert  in  his  complaint  a  full  and  defi- 
nite description  of  the .  property  assessed,  he  must  also  aver  tbat  the 
property  thus  described  is  the  same  as  the  property  mentioned  in  the  as- 
sessment. If  this  is  required,  he  must  also  prove  such  averments.  He 
must  prove  that  the  particular  property  alleged  to  have  been  assessed 
was  assessed,  and  its  identity  with  that  in  the  assessment.  How  could 
it  reasonably  be  expected  that  such  a  thing  could  be  done  ?  What  mem- 
ory could  retain  the  matters  to  be  proved  ?  It  would  impose  upon  the 
memory  of  the  assessing  ofiQcers  and  their  assistants  a  tax  to  which  the 
memory  of  a  Macaulay  or  a  Mezzofanti  would  be  unequal.  It  would  fol- 
low that  the  actions  could  not  be  successfully  prosecuted  except  in  rare 
instances,  and  the  attempt  to  enforce  the  collection  of  delinquent  taxes 
by  suit  would  foil.  Consequently^  we  say  that  if  any  such  construction 
as  that  contended  for  in  regard  to  the  statement  of  the  property  assessed 
in  the  complaint  is  sustained,  the  legislature  would  defeat  its  object  by 
making  a  requisition  which  would  render  the  prosecution  of  such  suits 
for  the  greater  part  of  no  avail. 

To  sustain  the  contention  just  above  discussed,  appellant's  counsel 
cite  and  rely  on  People  v.  HoUaday,  25  Cal.  301.  The  action  in  this 
ease  was  to  recover  delinquent  taxes  on  personal  property,  and  the  statute 
under  which  it  was  instituted  (see  act  of  May  17, 1861,  Stats.  1861,  p. 
471)  provided  that  the  district  attorney  (the  officer  designated  to  bring 
the  action)  should  state  in  the  complaint,  inter  alia,  ''the  kind  and 
quantity  of  the  property  assessed."  This  language  was  plain  in  its 
meaning.  It  left  no  ground  for  doubt,  no  place  for  construction.  The 
pleader  in  the  case  cited  merely  stated  the  property  assessed,  as  '*  per- 
sonal property,"  and  the  court  held,  and  correctly  held,  that  the  com- 
plaint was  substantially  defective,  and  the  judgment  which  had  been 
rendered  on  it  by  the  court  below  in  favor  of  the  plaintiff  ought  not  to 
be  allowed  to  stand,  and  it  was  reversed.  But  there  is  no  such  requisi- 
tion in  this  case,  and  nothing  similar  to  it.  Beading  together  all  the 
provisions  of  the  act  of  1878,  we  have  no  doubt  that  the  pleader  has 
enumerated  the  property  assessed,  as  was  required  by  the  statute,  and 
that  the  complaint  is  not  obnoxious  to  the  criticisms  of  it  preferred  by 
the  learned  counsel  for  the  appellant. 

We  think  that  the  validating  provisions  of  the  act  of  1878,  above  re- 
ferred to,  strengthen  the  conclusions  reached  herein  on  all  the  points 
discussed;  but  without  these  provisions,  we  think  such  conclusions  ai'e 
sound  and  well  maintained. 

It  follows  from  the  foregoing  that  the  rulings  of  the  court  below  are 
without  error,  and  the  judgment  and  order  appealed  from  are  affirmed. 

MoRBisoN,  C.  J.,  and  Mybick,  MgEee,  and  Boss,  JJ.,  concurred. 

Shaapstein  and  McEjmstbt,  JJ.,  dissented* 
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People  etc.  r.  Williams. 

In  Bank.    Filed  January  29, 1884, 

The  State  has  the  Right  to  Conteol  and  Regulate  the  Public  Use  of  thb 
Navigable  Waters  within  its  boundaries,  subject  only  to  restraints  upon  such  right 
arising  out  of  the  power  of  congress  over  commerce. 

Thb  Right  op  tub  State  to  Coittbol  and  Regulate  That  Pobtion  op  Channel 
Street  between  Fourth  and  Fifth  streets,  iu  the  city  and  county  of  San  Francisco, 
which  is  covered  by  the  waters  of  the  bay  of  San  Francisco,  and  navigable  by  vessels  en- 
gaged in  commerce,  was  not  surrendered  by  the  statute  of  March  26,  1851,  granting  to  the 
city  of  San  Francisco  the  tide-lands  known  as  the  beach-and-water  lots,  and  establishing 
a  permanent  water  front  for  such  city;  nor  by  the  statute  dedicating  certain  streets  in 
such  city  to  public  use  as  streets:  Stat.  1858,  p.  324;  nor  by  the  statute  of  March  2Q» 
18G8,  dedicating  a  certain  portion  of  Channel  street  to  be  an  open  channel,  and  authoriz- 
ing such  city  to  extend  streets  across  it  by  arched  or  draw  bridges;  nor  by  tho  statute 
of  March  30,  1868,  establishing  a  board  of  tide-land  commissioners;  nor  by  the  statute 
of  April  1,  1872,  offering  to  dedicate  such  portion  of  Channel  street  to  the  city  and 
county  of  San  Francisco  on  certain  conditions,  which  have  never  been  complied  with. 

The  Mere  Offer  op  the  State  to  Dedicate  a  Portion  op  the  H.vrbob 
OP  the  City  and  County  of  San  Francisco  to  such  city,  if  the  latter  would 
deepen  and  improve  it  in  a  manner  prescribed  by  the  legislature,  did  not  constitute  a 
dedication  per  se.  In  order  to  complete  the  dedication,  it  was  necessary  for  the  city  to 
accept  8uch  offer  and  make  the  improvements.  Until  snch  acts  were  done,  the  state  had 
the  right  to  recall  its  offer  in  whole  or  in  part,  and  to  deal  with  the  subject  of  it  in  the 
exercise  of  its  sovereign  powers. 

The  Board  op  State  Harbor  Commissioners,  under  the  Statute  op  February 
28,  1876,  have  Jurisdiction  over  a  Wharf  Erected  in  Channel  Street,  between 
Fourth  and  Fifth  streets,  in  the  city  and  county  of  San  Francisco. 

Appeal  from  a  judgment  of  the  district  court  for  the  nineteenth 
judicial  district,  entered  in  favor  of  the  defendant  upon  an  agreed  state- 
ment of  facts.    The  opinion  states  the  facts. 

J.  B,  Lamar,  for  the  appellants. 

M.  MuUany,  for  the  respondent. 

McKee,  cT.  Channel  street,  between  Fourth  and  Fifth  streets,  in  the 
city  and  county  of  San  Francisco,  is  two  hundred  feet  wide,  covered  by 
the  waters  of  the  bay  of  San  Francisco,  and  navigable  by  vessels  engaged 
in  commerce.  On  the  north  side  of  this  portion  of  the  street  the  defend* 
ant,  in  the  year  1876,  constructed  a  wharf,  which  he  afterwards,  on  Sep- 
tember 12,  1876,  sold  and  conveyed  to  the  plaintiff,  by  the  following^ 
description :  •'  All  that  wharf  structure  in  the  city  and  county  of  San  Fran- 
cisco situate  on  the  north  side  of  Channel  street,  between  Fourth  and 
Fifth  streets,  adjacent  to  and  in  front  of  block  No.  17,  as  known  on  the 
official  map  of  said  city  and  county  of  San  Francisco."  Notwithstanding 
this  transfer,  the  defendant  continued  to  dock  his  vessels  within  the 
street  and  discharge  their  cargoes  at  the  wharf,  for  which  the  board  of 
harbor  commissioners  demanded  of  him  dockage,  wharfage,  and  tolls, 
from  November  10,  1876,  until  June  10, 1877;  but  he  refused  to  pay,  upon 
the  ground  that  the  wharf  was  not  within  the  jurisdiction  of  the  board; 
and  that  is  the  question. 

There  is  no  doubt  of  the  right  of  the  state  to  control  and  regulate  the 
public  use  of  the  navigable  waters  within  its  boundaries,  subject  ouly  to 
restraints  upon  the  right  arising  out  of  the  power  of  congress  over  com- 
merce. But  it  is  claimed  for  the  defendant  that  the  state  has,  by  legis- 
lation, surrendered  its  right  over  the  water  highway  in  question  to  the 
city  and  county  of  San  Francisco. 
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The  first  legislation  upon  the  subject  is  to  be  found  in  tbe  statute 
pAssed  March  26, 1851.  Bj  that  statute  the  state  granted  to  the  city  of 
San  Francisco  the  tide-covered  lands  known  as  the  beach-and-water  lots, 
and  established  a  permanent  water  front  for  the  city:  Stat.  1851 ,  pp.  306, 
807. 

Tbe  mere  establishment  of  a  harbor  line  does  not  deprive  the  state  of 
the  right  to  control  and  regulate*the  navigable  waters  within  the  line: 
Eldridge  v.  Cowell,  4  Cal.  80;  Guy  v.  Hermance,  5  Id.  73.  Nor  did  the 
grant  of  the  beach-and-water  lots,  although  it  vested  the  property  in 
them  in  the  city,  HoUiday  v.  Frisbie,  15  Id.  630,  divest  the  state  of  its 
sovereign  rights  over  the  navigable  highways  on  which  the  lots  were 
bounded.  Nor  was  it  intended  to  have  that  effect,  because  section  6  of 
the  statute  declared:  "Nothing  in  this  act  shall  be  construed  as  a  sur- 
render by  the  state  of  its  right  to  regulate  the  construction  of  wharves 
or  other  improvements,  so  that  they  shall  not  interfere  with  the  shipping 
and  commercial  interests  of  the  bay  and  harbor  of  San  Francisco." 

All  the  streets  of  the  city  within  the  harbor  line  as  established  by  that 
act,  as  they  were  laid  down  on  the  map  called  the  official  map  of  the 
city,  and  alt  the  streets  mentioned  and  referred  to  in  the  act,  were  after- 
wards confirmed,  established,  and  dedicated  to  the  public  use  as  streets: 
Stat.  1858,  p.  224,  sec.  7.  Channel  street  was  one  of  those  streets.  It 
was  therefore  a  public  street  of  the  city,  dedicated  to  public  use  to  its 
full  extent,  and  subject,  in  that  portion  of  it  covered  by  the  navigable 
waters  of  the  bay  of  San  Francisco,  to  the  control  and  regulation  of  the 
state. 

In  1863  the  state,  in  the  exercise  of  its  right,  established  the  board  of 
state  harbor  commissioners,  to  take  possession  of  and  hold  all  the  por- 
tion of  the  bay  of  San  Francisco  and  its  appurtenances,  to  the  extent  of 
six  hundred  feet  from  the  harbor  line,  and  to  collect  tolls,  dockage, 
rents,  and  wharfage  thereof  for  the  purposes  of  commerce:  Stat.  1863, 
p.  406,  sees.  1-4;  Stat.  1863-4,  p.  138.  On  March  26, 1868,  the  state  also 
dedicated  that  portion  of  the  middle  of  Channel  street  lying  east  of  and 
between  the  easterly  line  of  Harrison  street  and  the  water  front  to  be  an 
open  channel,  sixty  feet  wide  from  Harrison  to  Seventh  street,  and  one 
hundred  and  forty  feet  wide  from  Seventh  street  to  the  water  front;  and 
authorized  the  city  to  extend  streets  across  it  by  arched  bridges  or  draw- 
bridges, without  the  right  of  demanding  or  collecting  tolls  or  wharfage 
thereon:  Stat.  1868,  p.  355,  sees.  1,  2. 

Four  days  afterwards,  viz.,  March  30, 1868,  the  state  established  a 
board  of  tide-land  commissioners,  with  authority  to  take  possession  of  the 
Ealt-marsh  and  tide  lands,  situated  in  the  city  and  county  of  San  Fran- 
cisco, to  "  survey  the  same  to  a  point  not  beyond  twenty-four  feet  water 
at  the  lowest  stage  of  the  tide,  to  establish  the  water-line  front  of  the 
city  south  of  the  terminus  of  Second  street,  as  established  by  the  act  of 
1851,  and  to  lay  off  the  space  within  this  water-line  into  lots  and  blocks, 
in  accordance  with  the  official  map  and  survey  of  the  city,  reserving  so 
much  thereof  for  streets,  docks,  piers,  ship  channels,  drains,  or  other 
use  necessary  for  the  public  convenience  and  the  purposes  of  commerce 
as  in  their  judgment  will  be  required;  also  thirty  acres,  exclusive  of 
streets,  basins,  public  squares,  and  docks,  lying  southerly  from  Channel 
street,  and  outside  of  the  line  known  as  the  red-line  water  front  of  Mis- 
sion bay,  subject  to  the  rights  of  the  city  and  county  to  establish  and 
regulate  streets^  alleys,  docks,  wharves,  and  basins,  culverts,  and  sewers. 
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and  the  layinpf  down  of  gas  and  water  pipes,  and  to  such  jurisdiction 
and  control  of  the  city  and  county  over  said  street,"  etc.  The  state,  how- 
ever, did  not  surrender  its  right  to  control  and  regulate  the  navigable 
waters  witbin  the  space  inside  of  the  water  front,  for  it  was  by  the  act 
provided,  that ''  nothing  in  this  act  shall  be  construed  to  interfere  with 
the  collection  of  dockage  and  wharfage  by  the  state,  nor  with  the  right 
of  the  state  to  construct,  adjoining  the  property  granted,  such  wharves 
and  docks  as  may  be  from  time  to  time  provided :"  Stat.  1868,  pp.  716- 
718,  sees.  1,  4,  5. 

But  in  March,  1872,  the  state  vacated  all  the  streets,  alleys,  and 
market  places  within  the  exterior  boundaries  of  the  marsh  and  tide-lands, 
as  surveyed  by  the  tide-land  commissioners,  and  granted  the  lands  cov- 
ered by  them  to  the  city  and  county  of  San  Francisco,  with  full  power  to 
regulate,  manage,  control,  and  donate  or  dispose  of  the  same  by  ordi- 
nance for  railroad  and  other  commercial  purposes:  Stat.  1871-2,  sec.  1, 
arts.  71,  72,  p.  722;  and  on  April  1, 1872,  that  portion  of  Chanoel  street, 
delineated  as  a  canal  on  the  official  map  of  the  city,  lying  east  of  the  west- 
erly line  of  Florida  street,  and  between  the  west  line  of  Florida  street 
and  the  north-east  line  of  Seventh  street,  and  so  much  of  the  channel  of 
Mission  creek  as  lies  south  of  the  south  line  of  Channel  street,  were  de- 
clared and  dedicated  to  be  an  open  canal  for  the  purpose  of  drainage 
and  navigation,  across  which  the  board  of  supervisors  of  the  city  aud 
county  were  empowered  ''to  extend  the  streets  abutting  upon  Channel 
street  and  the  said  canal  upon  draw-bridges,  which  would  not  obstruct 
the  navigation  of  the  canal;  to  keep  the  canal  dredged  to  such  a  depth 
that  the  water  therein  will  be  two  feet  deep  at  the  lowest  tide,  and  to 
construct  a  bulkhead  upon  and  along  both  sides  of  the  canal,  and  for 
that  purpose  to  condemn  private  property  lying  on  either  side  of  Chan- 
nel street  or  the  canal:"  Stat.  1871-2,  p.  926,  sees.  1-4. 

Upon  this  last  statute  the  defendant  makes  his  contention  that  Chan- 
nel street  and  its  appurtenances  were  placed  by  the  state  under  the 
jurisdiction  of  the  city  and  county  of  San  Francisco,  and  that  the  state 
retained  no  jurisdiction  over  it. 

Conceding  that  the  state  had  a  right  to  dedicate  to  the  city  a  portiou 
of  the  navigable  waters  of  the  harbor  for  the  purpose  of  deepening, 
improving,  and  preserving  the  same,  and  for  the  regulation  of  yesaels 
and  wharves  therein,  and  to  surrender  its  right  to  control  and  regulate 
them,  the  statute  relied  on  per  se  did  not  operate  as  a  dedication  or  a 
surrender. .  It  contained  a  mere  offer  to  dedicate  a  portion  of  Channel 
street  and  a  portion  of  Mission  creek  as  an  open  canal,  if  the  city  would 
deepen  and  improve  it  as  the  legislature  prescribed.  But  it  was  for  the 
city  to  accept  the  offer  and  complete  the  improvements.  If  it  did  not, 
the  dedication  was  not  complete.  The  passage  of  an  ordinance  setting 
apart  and  dedicating  a  portion  of  the  water  front  in  a  harbor  for  public 
use  as  a  free  public  dock  for  ships  is,  said  the  late  supreme  court,  a 
mere  offer  to  dedicate,  and  the  dedication  is  not  complete,  nor  does  the 
l^ublic  acquire  any  right  to  the  easement,  until  it  has  been  accepted  and 
used  by  the  public  in  the  manner  intended:  The  City  and  County  of 
San  Francisco  v.  Calderwood,  31  Cal.  586;  Same  v.  Canayan,  42  Id.  541. 

The  city  did  not  accept  the  offer  made  by  the  statute  of  1871-2;  and 
the  improvements  were  not  made.  Under  these  circumstances  the  state 
had  the  right  to  recall  its  offer  in  whole  or  in  part,  and  to  deal  with  the 
subject  of  it  in  the  exercise  of  its  sovereign  powers.    As  part  of  the  water 
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highway  of  the  state,  the  proposed  canal  and  the  streets  connected  with 
it  were  subject  at  any  time  to  the  exercise  of  those  powers:  Polack  v. 
Trustees  etc.,  48  Cal.  491.  And  on  March  27,  1874,  the  legislature  of 
the  state  vacated  a  portion  of  Channel  street:  Stat.  1873-4,  sec.  3,  p. 
711;  and  afterwards,  on  February  28, 1876,  placed  Channel  street,  as  far 
west  as  Fifth  street,  under  the  jurisdiction  of  the  board  of  state  harbor 
commissioners:  Pol.  C,  sec.  2624;  see  also  Stat.  1877-8,  sec.  4,  p.  263. 

As  it  is  admitted  that  the  wharf  structure  in  controversy  is  located  in 
Channel  street,  and  that,  although  it  has  not  been  built  by,  it  belongs  to, 
the  state;  it  results  that  the  wharf  is  within  the  jurisdiction  of  the  board 
of  harbor  commissioners,  and  that  Channel  street,  in  which  it  is  located, 
is  subject  to  the  control  and  regulation  of  the  state. 

The  cases  of  The  People  v.  S.  P.  E.  E.,  No.  5,607,  and  The  People  v. 
Hooper,  No.  6608^  are  not  in  conflict  with  this  conclusion.  In  those 
cases  the  wharves  were  the  property  of  the  respective  defendants,  built 
by  them  on  their  own  soil,  bounding  on  Channel  street,  of  which  they 
were  in  possession  under  titles  from  the  state.  The  cases  did  not  in- 
volve the  jurisdiction  of  the  board  within  the  water  highway  of  Channel 
street;  and  they  are  not  analogous  to  the  case  in  hand. 

Judgment  reversed  and  cause  remanded. 

MoBBisoK,  C.  J.,  and  Mybice,  Shabpstein,  and  Ross,  JJ.,  concurred. 


De  Celis  et  al  v.  Porteb  et  al. 

Department  Thoo,   Filed  January  29, 1884- 

Implied  Promise — ^Liabilitt  ex-<Equo  et  Bono — Valuable  Considekation. — Where 
in  the  final  judgment  in  a  suit  for  the  foreclosure  of  a  xn(>rtgagey  the  court,  with  the  con* 
sent  of  the  plaintiff— the  mortgagee — allows  to  the  defcimant — the  mortgagor — as  a  credit 
upon  or  part  payment  of  the  mortgage  debt,  a  sum  which  had  not  actually  been  paid, 
and  which  tlie  mortgagee  was  not,  as  between  said  parties,  equitably  bound  to  pay, 
hut  which  the  mortgagor  himself  was  equitably  Itound  to  pay  to  a  third  person,  and 
which  was  therefore  a  virtual  advance  by  the  mortgagee  to  the  mortgagor,  and  the 
final  decree  so  made  is  executed  by  a  sale  of  the  mortgaged  premises  In  satisfaction 
of  the  debt  so  reduced,  so  that  the  mortgagor  obtaind  and  cujoys  the  full  benefit 
of  the  credit  as  a  virtual  advance,  the  mortgagor  defendant  thereby  becomes  bound 
€X  aquo  et  bono  to  refund  to  the  mortgagee  plaintifiP  the  amount  so  credited,  and 
the  law  implies  a  promise  on  his  part  to  make  sucn  repayment,  which  is  a  valuable  con- 
sideration sufiicient  to  sustain  and  validate  a  second  mortgage,  executed  previously  to  the 
rendition  of  said  judgment,  by  the  same  mortgagor — defendant — to  the  same  mortgagee 
— plaintiff— to  secure  the  repayment  of  the  said  sum  so  finaHy  credited.  And  it  makes  no 
difference  with  this  result  that  at  the  time  of  rendering  said  final  judgment,  the  mort- 
jp^agor  defendant  refused  to  consent  to  said  credit,  since  his  subsequent  acceptance  of  the 
Judraient  and  enjoyment  of  its  benefits  was  a  waiver  of  his  previous  objection,  and  was 
itseU  a  legal  consent.  « 

Statute  of  Limitations— Cause  of  Action. — ^In  such  a  case,  the  liability  to  repay 
the  amount  of  said  credit,  and  the  cause  of  action  to  recover  the  same,  arose  and  accrued 
at  the  date  of  the  rendition  of  the  final  judgment  when  the  credit  was  made,  and  an 
action  begun  within  two  years  from  that  date  is  not  barred  by  the  statute  of  limita- 
tions. 

Implied  Promise  notwithstanding  the  Debtor's  Objection — Conduct  Amount- 
ing TO  Consent. — Whenever,  in  any  transaction  or  under  any  form,  one  person  re- 
ceives a  sum  of  money  which  he  is  bound,  ex  aquo  et  bono,  to  refund  to  another,  the 
law  implies  a  promise  by  him  to  make  such  repayment.  Such  promise  is  implied  under 
the  same  circumstances,  even  though  the  debtor  party  objected  to  receiving  the  money, 
provided  he  nevertheless  does  actuMly  receive  it  and  use  it  for  his  own  purposes,  or  so, 
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deal  as  io  retain  and  enjoy  its  benefits.     Such  conduct  waives  the  objection,  and  amounts 
in  contemplation  of  law  to  a  previous  consent. 

Misjoinder  of  Plaintiffs  in  a  MoRTfiAOB  Foreclosure  Suit. — ^In  a  suit  to  fore- 
close a  mortgage,  where,  in  addition  to  the  proper  plaintiffs,  other  parties  were  unneces- 
sarily and  improperly  joined  as  co-plaintios,  and  a  demurrer  was  interposed  to  the 
complaint  on  that  ground,  the  supreme  court,  on  appeal,  may  render  a  final  judgment 
in  favor  of  the  proper  plaintiffs,  and  direct  the  court  below  to  amend  the  complaint  by 
striking  out  the  parties  improperly  joined  as  co-plainti£b,  with  such  provisions  as  may 
be  necessary  to  protect  their  rights. 

Appeal  from  the  superior  court  in  the  county  of  Los  Angeles.  This 
was  an  action  to  foreclose  a  mortgage  for  five  thousand  two  hundred  and 
Hfty-iive  dollars  and  thirty  cents,  executed  by  the  defendant,  George  K. 
Porter,  dated  June  14, 1876.  The  facts,  necessary  to  present  the  ques- 
tions decided,  were  as  follows:  In  August,  1874,  E.  F.  de  Celis,  admin- 
istrator of  the  estate  of  Eulogio  de  Celis,  conveyed  all  the  interest  of  said 
estate  in  a  certain  rancho  to  Charles  Maclay,  and  Maclay,  on  the  same 
day,  gave  back  his  note  and  a  mortgage  on  the  premises  for  thirty-sevea 
thousand  five  hundred  dollars,  the  unpaid  balance  of  the  purchase  price. 
In  September,  1874,  Maclay  conveyed  the  entire  premises  to  George  K, 
Porter,  who  immediately  conveyed  back  to  Maclay  an  undivided  fourth 
thereof.  Through  all  the  subsequent  transactions  Porter  and  Maclay 
were  thus  owners  in  common  of  the  said  premises.  Some  time  prior  to 
these  transfers  a  suit  for  the  partition  of  said  rancho  had  been  brought 
agaiDst  divers  persons,  including  the  administrator  and  heirs  of  Eulogio 
do  Celis,  deceased;  and  a  judgment  of  partition  had  been  entered,  which 
directed  that  the  costs  of  the  partition  suit  should  thereafter  be  ascer- 
tained, and  should  be  apportioned,  and  should  be  a  lien  on  the  respective 
interests  of  the  parties.  Such  proceedings  were  afterwards  had  in  this 
partition  suit  that  the  amount  of  costs  was  determined,  and  the  amount 
thereof  apportioned  and  belonging  to  the  De  Celis  estate,  then  held,  as 
above  stated,  by  Porter  and  Taylor,  was,  on  the  fourteenth  of  June, 
1876,  the  sum  of  five  thousand  two  hundred  and  fifty-five  dollars  and 
thirty  cents.  In  December,  1875,  a  suit  was  begun  by  the  said  adminis- 
trator to  foreclose  the  mortgage  for  thirty-seven  thousand  five  hundred 
dollars,  Porter  and  Maclay  being  made  defendants.  This  suit  was  after- 
wards carried  on  by  the  l3e  Celis  heirs,  who  intervened.  While  this  suit 
was  pending,  disputes  arose,  and  negotiations  were  had  concerning  the 
state  of  accounts  between  Porter  and  Maclay,  and  the  portion  of  the 
mortgage  debt  which  each  ought  to  pay.  On  March  14,  1876,  a  stipula- 
tion was  made  between  the  parties  to  said  foreclosure  suit  relating  to 
these  matters,  and  to  an  entry  of  decree,  but  it  was  afterwards  aban- 
doned. On  June  14,  1876,  another  stijDulation  was  made  by  said  parties, 
that  the  five  thousand  two  hundred  and  fifty-five  dollars  and  thirty  cents 
costs  in  the  partition  suit  should  be  credited  on  the  thirty-seven  thou- 
sand five  hundred  dollar  mortgage,  and  Porter  and  Maclay  agreed  that 
tliey  would  pay  said  costs,  in  certain  shares,  to  the  plaintiff  in  the  parti- 
tion suit.  Porter  thereupon  gave  the  mortgage  now  in  question  upon  his 
interest  in  the  ranch  to  secure  payment  of  the  sum  he  had  agreed  to 
pay,  and  also  to  secure  payment  by  Maclay  of  the  sum  which  he  had 
promised  to  pay.  The  foreclosure  suit  was  twice  tried,  without  reference 
to  these  stipulations,  and  was  twice  carried  to  the  supreme  court.  Oa 
the  seventh  of  June,  1879,  the  supreme  court  rendered  a  final  decree,  in 
which  it  wOtS  directed  that  tbe  five  thousand  two  hundred  and  fifty-five 
dollars  and  thirty  cents — the  amount  of  costs  in  the  partition  suit — 
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fibould  be  credited  upon  the  mortgage  debt,  as  bad  been  agreed  in  tbe 
stipulation  of  June  14,  1876.  This  provision,  it  appears,  was  agreed  to 
by  Maelaj,  but  Porter  refused  to  consent  to  it.  The  judgment  so  ren- 
dered by  the  supreme  court  fixing  the  amount  of  the  mortgage  debt,  and 
allowing  the  five  thousand  two  hundred  and  fifty-five  dollars  and  thirty 
cents  as  a  credit  thereon,  was  afterwards  entered  by  the  court  below  and 
became  the  final  decree.  This  decree  was  executed,  and  the  mortgaged 
premises  were  sold  in  satisfaction  of  the  debt  so  ascertained  and  fixed, 
and  Porter  and  Maclay  thus  had  the  benefit  of  the  credit.  The  further 
facts  appear  in  the  opinion. 

Olassell,  Smith  db  Paiton^  for  the  appellants. 

F.  H,  Howard,  and  Graves  &  Chapman,  for  the  respondents. 

Thobntok,  J.  In  the  view  we  take  of  this  case,  we  lay  out  of  it  tbe 
stipulations  of  March  14,  1876,  and  of  June,  1876,  except  so  far  as  is 
hereinafter  pointed  out.  They  were  disregarded  by  the  district  court  in 
pronouncing  the  judgment  of  July,  1877,  which  judgment  was  modified 
by  this  court  so  far  as  to  allow  the  credit  on  £he  note  and  mortgage  for 
thirty-seven  thousand  five  hundred  dollars  of  the  five  thousand  two  hun* 
dred  and  fifty-five  dollars  and  thirty  cents,  beiog  the  amount  of  costs 
and  interest  thereon,  in  the  x^artition  case  of  the  San  Fernando  Farm 
Homestead  Association  v.  De  Celis  et  al.  This  allowance  was  for  the 
benefit  of  Porter  and  Maclay,  and  was  in  effect  an  advance  by  the  De 
Celis  plaintiffs  to  Porter  and  Maclay.  It  was  not  intended  as  a  gift  by  the 
De  Celis  plaintiffs  to  Porter  and  Maclay.  They  had  not  previous  to  this 
action  paid  any  part  of  the  sum  allowed  to  the  De  Celises.  The  judgment, 
OS  entered  by  the  district  court,  under  the  order  of  the  supreme  court 
made  on  the  seventh  day  of  June,  1879,  allowing  the  sum  of  five  thou- 
sand two  hundred  and  fifty-five  dollars  and  thirty  cents,  was  not  set  aside, 
nor  this  credit  stricken  out.  Admitting  that  Porter  and  Maclay  did  not 
consent  to  it,  they  did  not  move  to  set  aside.  This  judgment  was  exe- 
cuted, their  indebtedness  in  the  foreclosure  suit  was  paid,  and  they  got 
the  full  benefit  of  this  credit. 

Under  all  these  circumstances,  it  is  clear  that  they  received  so  much 
money  which  ex  cequo  et  bono  they  were  bound  to  refund  to  the  De  Celis 
plaintiffs  and  that  the  law  would  imply  a  promise  to  pay  this  sum.  It 
makes  no  difference  that  they  did  not  consent  to  the  judgment  as  entered 
in  the  supremo  court,  and  by  its  direction  in  the  district  court.  They 
got  the  benefit  of  the  money. 

The  amount  was  credited  on  the  note  and  mortgage,  the  judgment  of 
foreclosure  was  so  entered,  and  as  thus  entered  was  executed.  It  is 
equivalent  to  receiving  so  much  money  which  they  used  for  their  own 
purposes.  Let  it  be  conceded  that  they  objected  to  receiving  the  money 
on  the  credit  allowed  (a  most  unusual  objection),  still  they  avail  tbem* 
selves  of  it,  and  can  not  now  be  heard  to  object  to  paying  it  back.  If  A. 
objects  to  receiving  the  money  of  B. ,  still  if  he  receives  it,  a^d  more 
especially  if  he  uses  it  for  his  own  purposes,  his  objection  to  receiving  it 
would  count  as  nothing  in  defense  to  B.'s  action  to  recover  it.  By  using 
the  money,  he  gives  all  the  consent  required.  By  such  conduct  his  objec- 
tion is  waived  and  displaced,  and  consent  and  approval  take  its  place. 
It  is  equivalent  to  consenting  originally,  when  the  judgment  was  entered 
by  the  supreme  court. 

Although  it  does  not  clearly  appear  by  the  judgment  filially  entered 
No.  0—4 
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by  this  court  why  the  credit  was  allowed,  still  it  is  found  that  in  this 
court  a  form  of  decree  was  prepared  by  order  of  the  court  (called  in  the 
findings  the  Bishop  judgment),  in  which  blanks  were  left  for  the  amounts 
to  be  inserted.  After  the  preparation  of  the  form  of  decree  by  Mr. 
Bishop,  Porter  and  George  H.  Smith,  Esq. ,  attorney  for  the  plaintifib  (the 
De  Celises),  met  to  determine  the  amounts,  and-tbe  result  of  their  con- 
ference was  that  Porter  agreed  orally  that  if  the  judgment  for  costs  in 
the  partition  case  was  allowed  as  a  credit  in  the  Bishop  judgment,  he 
would  carry  out  the  contract  made  June  14,  1876,  and  thereupon  Smith 
agreed  to  allow  this  credit,  and  it  was  accordingly  allowed  and  inserted 
in  the  judgment.  This  revived  the  stipulation  of  June  14,  1876,  and  the 
contract  made  then,  including  the  mortgage  sued  on  in  this  action,  as 
far  as  regards  Porter,  and  he  became  bound  by  all  the  obligations  of  such 
contract  which  he  had  by  it  assumed.  In  fact,  the  main  object  of  such 
stipulation  and  contract  as  between  Porter  and  the  other  contracting 
party,  to  whose  rights  the  plaintiffs  De  Celis  have  succeeded,  was  to  se- 
cure the  credit  of  the  partition  costs  in  the  mortgage  then  in  suit,  and 
to*  obtain  security  for  the  repayment  of  those  costs  and  anything  allowed 
beyond  the  amount  of  costs. 

Afterwards,  when  Maclay  objected  (on  what  ground  does  not  appear)  to 
the  Bishop  judgment,  and  the  same  was  modified,  but  still  allowed  the 
credit  above  mentioned,  though  Porter  objected  to  it,  for  what  reason  we 
are  not  informed,  still  as  he  received  the  consideration  of  the  agreement 
made  between  him  and  the  plaintiffs  at  the  conference  in  regard  to  the 
Bishop  judgment,  we  do  not  think  that  we  should  be  justified  in  holding 
that  he  was  thereby  let  out  of  his  agreement  reviving  the  contract  made 
between  him  and  Smith,  representing  the  De  Celis  plaintiffs.  As  far  as 
we  can  get  any  light  from  the  findings  as  to  the  objections  of  Porter  and 
Maclay  to  the  judgments  above  mentioned,  they  seem  to  have  had  rela- 
tion to  the  state  of  the  accounts  between  themselves,  in  which  De  Celis 
plaintifis  had  no  interest.  As  said  above,  it  appears  from  the  findings 
that  the  judgment  as  finally  entered  by  the  order  of  this  court  was  fully 
executed,  and  Porter  and  Maclay  received  all  the  benefit  of  the  credit. 

It  appears  from  the  above  that  the  mortgage  sued  on  was  sustained  by 
a  sufiicient  consideration  in  its  inception,  was  also  sustained  by  the  agree- 
ment made  at  the  conference  on  the  Bishop  judgment  that  such  con- 
sideration has  never  failed,  but  that  the  full  benefit  of  this  agreement 
has  been  received  by  Porter,  the  mortgagor,  by  the  credit  in  the  decree 
and  the  sale  under  it,  by  which  the  indebtedness  secured  was  paid  oiF  in 
full. 

The  court  held  that  Maclay 's  indebtedness  which  was  secured  by 
Porter's  mortgage,  was  barred  by  the  statute  of  limitations  as  it  arose 
from  a  parol  promise.  We  do  not  think  that  it  is  barred.  The  action 
to  recover  it  did  not  accrue  earlier  than  the  seventh  day  of  June,  1879, 
when  the  final  judgment  was  entered  in  the  supreme  court,  and  this  ac- 
tion wa9  commenced  on  the  fourteenth  day  of  July,  1880,  on  which  day 
the  complaint  was  filed. 

It  is  contended  that  the  mortgage  sued  on  was  extinguished  by  the 
foreclosure  of  the  mortgage  for  thirty-seven  thousand  five  hundred  dol- 
lars. "We  can  not  perceive  how  this  can  be.  The  mortgage  in  this  ac- 
tion originated  from  a  credit  on  the  foreclosed  mortgage.  How  it  can 
then  be  extinguished  or  merged  does  not  appear.  The  ground  of  the 
existence  of  the  mortgage  herein  is  the  credit  allowed  on  the  one  fore- 
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closed.  Tbe  existence  of  one  is  consistent  with  the  payment  and  satis- 
faction of  the  other.  How,  then,  can  there  be  extinguishment  or  merger 
of  any  kind? 

With  regard  to  the  question  of  parties  arising  on  the  demurrer  to  the 
complaint,  we  think  it  only  necessary  to  say  that  in  our  view  the  Be 
Celis  plaintiffs  are  the  proper  plaintiffs  in  this  action,  by  reason  of  the 
assignment  of  Eulogio  to  them  of  the  indebtedness  herein,  which  carried 
the  mortgage  and  the  distribution  of  the  indebtedness  to  those  plaintiffs 
by  the  probate  court.  On  the  return  of  this  cause  to  the  court  below, 
the  complaint  may  be  amended  by  striking  out  all  the  parties  plaintiff 
except  the  De  Celis  plaintiffs,  and  the  court  will  then  proceed  to  enter 
judgment  for  the  De  Celis  plaintiffs,  foreclosing  the  mortgage  sued  on 
herein,  and,  if  on  the  sale  of  the  property  mortgaged  any  deficiency 
arises,  that  such  deficiency  be  docketed,  three  fourths  of  it  against  Porter 
and  the  remaining  one  fourth  against  Maclay. 

The  amount  of  the  indebtedness  for  which  the  mortgage  herein  is  se- 
curity is  five  thousand  two  hundred  and  fifty-five  dollars  and  thirty  cents, 
with  legal  interest  from  the  seventh  day  of  June,  1879.  . 

The  judgment  is  reversed,  as  well  as  the  order  denying  the  motion  for 
a  new  trial,  and  the  cause  remanded  with  direction  to  the  court  b^low  to 
enter  judgment  in  favor  of  the  De  Celis  plaintiffs  against  Porter  and 
Maclay,  as  above  indicated,  the  elements  of  which  judgment  distinctly 
appear  in  the  findings. 

If  it  becomes  necessary  to  protect  the  interest  of  the  other  persons  im- 
properly joined  as  plaintiffs  herein,  the  court  can,  on  their  motion, 
require  the  money  to  be  paid  into  court,  and  make  such  order  dis- 
tributing it  as  shall  appear  to  be  proper  in  view  of  the  rights  of  all  the 
parties. 

Ordered  as  above. 

Shabpstein  and  Mtbice,  JJ.,  concurred. 


MouOT)  Crry  Laio)  and  Water  Association  et  al.  v.  Phillips  et  als. 

In  Bank.     Filed  January  29,  1884, 

Partition  of  Grant  by  Judob  of  First  Instance— Power  of  to  Make.— In  a 
proceeding  before  the  judge  of  first  instance  for  the  partition  of  land  granted  bj^  tbo 
Mexican  government  to  several  granteefl  within  larger  and  nnlocated  boundaries,  the 
attempt  of  such  judge  to  fix  the  boundaries  of  the  land  granted  could  give  no  additional 
force  to  the  judgment  of  partition.  If  juridical  possession  had  previously  been  given, 
its  effect  would  oe  to  confine  all  the  rignts  of  the  grantees  within  the  limits  ot  such 
juridical  possession,  and  the  judge  could  not,  pendente  lite,  or  by  his  judgment,  extend 
their  rights  beyond  such  limits.  If  juridical  possession  had  not  been  given,  the  right 
of  the  grantees  or  their  assigns  to  the  temporary  possession  of  all  the  lands,  as  the  same 
appeared  from  the  deseilo  and  grant,  could  not  be  extended  beyond  the  exterior  limits 
tnus  appearing. 

Such  Juugment  of  pARTinoNr  was  binding  and  conclusive,  if  at  all,  only  with  re- 
spect to  its  subject-matter.  It  affected  merely  the  right  to  the  temporary  possession 
previously  held  in  common.  The  lands  beyond  the  boundaries  which  the  United  States, 
as  successor  of  Mexico,  established,  continued  to  be  government  property  until  such 
boundaries  were  established.  The  right  of  the  grantees  to  possess  the  same  was  not  an 
equitable  right  which  ripened  into  a  legal  title  to  the  same  lands  upon  final  measure- 
ment; it  was  contingent,  and  limited  in  time,  as  to  the  lands  which  should  be  excluded 
by  the  final  measurement. 

Such  Partition  as  to  Lands  without  the  Limits  of  the  Final  Survey  after- 
wards Made  had  effect,  oven  as  to  the  parties  to  it,  only  while  their  occupation  lajsted 
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with  tho  consent  of  the  government,  and  ceased  to  operate,  as  a  whole,  if  it  made  no 
provision  for  the  separate  di3X)osition  of  the  specific  i)ortion  with  respect  to  which  the 
rights  of  the  grantee  ultimately  became  perfect,  when  the  boundaries  of  such  specific 
portion  were  determined. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defend- 
ants a  now  trial.  This  was  an  action  for  the  partition  of  the  rancboa 
San  Jose  and  San  Jose  Addition.  All  of  the  parties  claimed  under  a 
common  title,  by  virtue  of  two  inchoate  grants  from  the  Mexican  gov- 
ornment  for  lands  within  larger  and  unlocated  boundaries.  As  a  de- 
fense to  such  action,  the  defendants  set  up  a  former  partition  of  6uch 
land  by  the  judge  of  the  first  instance.  The  further  facts  appear  in  the 
opinion. 

Thorn  d  Stevens^  for  the  appellants. 
li,  M.  Widney,  for  the  respondents. 

McEiNSTRT,  J.  Yejar,  Palomares,  and  Arenas  obtained  a  grant  of  the 
"  San  Jose  "  rancho  and  the  "  addition  "  thereto.  Dalton  acquired  the  in- 
terest of  Arenas.  In  1846  certain  proceedings  were  had  before  the  judge 
of  first  instance,  which  (as  claimed  by  appellant)  resulted  in  a  judgment 
of  partition  of  the  lands  granted,  between  Yejar,  Palomares,  and  Dulton. 
In  1853  Yejar  and  Dalton  presented  their  petitions  to  the  board  of  land 
commissioners  for  confirmation  of  the  tracts  claimed  to  have  been  set 
aside  to  them  res2>ectively  by  the  judgment  of  partition,  and  Palomares 
presented  his  petition  for  the  confirmation  of  his  claim  to  an  undivided 
one  third  part  of  the  *'  San  Jose"  and  "addition."  The  decree  of  the 
district  court  (on  appeal  from  the  commissioners)  confirmed  to  each  of 
the  persons  named  an  undivided  one  third  part  of  the  ''  San  Jose  "  and 
*'  addition."  The  appeal  to  the  supreme  court  of  the  United  States  hav- 
ing been  dismissed  and  final  surveys  of  the  lands  made,  each  of  the  con- 
firmees obtained  a  patent  from  the  United  States  for  an  undivided  one 
third  part  of  the  lands,  the  claims  to  which  were  confirmed  by  the 
decree .  One  of  the  patents  was  issued  in  December,  1875 ;  the  other  Jan- 
uary 26,  1875.  This  action  for  a  partition  of  the  lands  described  in  the 
patents  was  commenced  January  19,  1880. 

It  would  seem  that  in  the  proceeding  before  him  the  judge  of  first 
instance  undertook  to  perform  the  task  reserved  to  the  political  depart- 
ment of  the  government,  to  wit:  the  task  of  fixiug  definitely  and  finally 
the  boundaries  of  land  granted.  He  then  divided  the  lands  within  such 
boundaries.  His  attempt  to  fix,  for  the  government,  the  boundaries  of 
the  lands  granted  gave  no  additional  force  to  his  alleged  judgment  of 
partition.  If  juridical  possession  had  previously  been  given,  andiLs  effect 
was  to  confine  all  the  rights  of  the  parties  within  the  limits  of  such  jurid- 
ical possession,  the  judge  could  not,  pendente  lite,  or  by  his  judgment, 
extend  their  rights  beyond  such  limits.  They  -were  not  owners,  as  tenants 
in  common  or  otherwise,  of  any  lands  finally  ascertained  to  be  part  of 
the  public  domain.  If  juridical  possession  had  not  been  given,  the  right 
of  the  grantees  or  their  assigns  to  the  temporary  possession  of  all  the 
l:inds,  as  the  same  appeared  from  the  desefio  and  grant,  could  not  be 
extended  beyond  the  exterior  limits  thus  appearing. 

Even  if  the  survey,  made  under  tho  supervision  of  the  judge  of  first 
instance  in  the  partition  proceedings,  can  be  treated  merely  as  an  ascer- 
tainment of  the  exterior  boundaries  as  the  same  were  laid  down  on  the 
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desefio,  and  described  in  the  granfc  and  petition  tberefor,  the  partition 
of  the  lands  temporarily  possessed  by  the  grantees,  or  their  assigns — 
that  is  to  say,  of  the  lands  which  they  had  the  right  to  possess  in 
common  until  the  lands  granted  should  be  measured  by  the  government — 
'was  operative  only  until  such  measurement.  A  decree  of  partition  does 
not  give  a  new  title  to  the  parties  among  whom  the  possession  is  dis- 
tributed in  severalty:  Wade  v.  Deray,  50  Cal.  376.  Neither  the  judge 
of  first  instance  nor  the  parties  in  interest  could  then  know  where, 
within  the  exterior  limits,  the  government  would  select  the  specific  tract 
in  and  to  which  their  complete  tide  would  ultimately  vest.  Until  such 
selection  the  grantees  and  their  successors  in  interest  retained,  as  against 
trespassers,  a  right  to  the  possession  of  the  whole:  Ferris  v.  Coover,  10 
Cal.  589. 

But  this  possession  they  held  subject  to  the  power  of  the  governmeot 
to  segregate  a  specific  tract,  and  thus  to  deprive  them  of  all  right  beyond 
the  limits  of  such  tract.  Like  every  other  judgment,  the  judgment  of 
partition  (if  there  was  one),  was  binding  and  conclusive  only  with  respect 
to  its  subject-matter.  It  was  the  right  to  the  temporary  possession, 
previously  held  in  common,  which  was  affected  by  the  judgment.  The 
lands  beyond  the  boundaries  which  the  United  States,  as  successor  of 
Mexico,  established,  continued  to  be  government  property  until  the 
boundaries  were  so  established.  In  the  mean  time  the  grantees  occupied 
to  the  exterior  limits  by  license  of  the  government;  a  license  which  was 
revoked,  as  to  lands  without  the  final  survey,  when  the  final  survey  was 
approved.  The  right  of  possession  was  not  an  equitable  right  which 
ripened  into  a  legal  title  to  the  same  lands  upon  final  measurement.  It 
was  contingent  and  limiled  in  iime,  as  to  the  lands  which  should  be  ex- 
cluded by  the  final  measurement. 

The  judgment  in  partition  did  not  and  could  not  anticipate  the  action 
of  the  political  power  and  divide  in  advance  the  lands  which  should  sub- 
sequently be  surveyed.  It  operated  upon  the  existiug  eialus,  and  gave 
to  each  of  the  parties  the  right  to  enjoy  in  severalty  the  same  temporary 
possession  of  all  the  lands,  within  the  exterior  limits,  which  they  had 
previously  enjoyed  in  common. 

Until  final  survey  by  the  United  States  of  the  "San  Jose"  and  its 
''  addition,"  there  was  no  specific  tract  to  which  attached  a  complete 
proprietorship  in  favor  of  the  grantees  and  those  deriving  from  them. 
Whatever  the  nature  of  the  grant  or  grants,  the  petitioners  to  the  board 
of  land  commissioners  submitted  themselves  to  the  jurisdiction  of  the 
tribunals  created  by  the  act  of  1851  for  the  ascertainment  of  the  rights 
protected  by  the  treaty,  and  the  patent  they  obtained  is  a  solemn  record 
of  an  adjudication  binding  upon  them,  that  the  lands  granted  were  never 
finally  segregated  from  the  body  of  the  public  lands  by  the  Mexican 
government. 

It  would  seem  to  be  sufficiently  manifest  that  the  judgment  of  parti- 
tion of  lands,  without  the  limits  of  the  final  survey  afterward  made,  had 
effect,  even  as  to  the  parties  to  it,  only  while  their  occupation  lasted  with 
the  consent  of  the  government.  As  the  decree  did  not  provide  for  the 
separate  disposition  of  the  specific  portion  of  the  lands,  with  respect  to 
which  the  rights  of  the  gi*antees  ultimately  became  perfect,  the  decree, 
as  a  whole,  ceased  to  operate  when  the  boundaries  of  such  specific  por- 
tion were  determined. 

Suppose  a  decree  of  partition  between  tenants  in  common  for  a  term 
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of  years,  and,  at  the  expiration  of  the  term,  tliat  tha  lessees  should  ac- 
quire from  the  lessor  the  fee  to  a  specific  portion  of  the  land  demised, 
would  it  be  said  that  the.  decree  of  partition  would  estop  one  of  the 
grantees  from  claiming  an  undivided  interest  in  the  lands  conveyed? 
Or,  take  a  case  more  proximately  analogous  to  the  one  at  bar.  Two  per- 
sons asserting  an  equity  in  lands  agree  to  a  decree  of  partition.  After- 
ward, they  secure  from  the  holder  of  the  legal  title  a  conveyance  of 
his  title  to  a  portion  only  of  the  lands  which  lies  entirely  within  the 
limits  set  apart  to  one  of  them  by  the  partition.  Does  the  other  get 
nothing  by  the  conveyance  ? 

Three  "  grantees"  of  the  former  government  have,  by  its  permission, 
the  common  possession  of  a  tract,  with  full  knowledge  that  the  govern- 
ment may  take  from  them  such  possession,  except  in  a  smaller  tract,  and 
confer  upon  them  the  full  proprietorship  of  such  smaller  tract.  A  decree 
is  entered  parting  the  possession,  so  that  each  shall  possess  exclusively 
a  specific  portion  of  the  larger  tract.  Tu  the  case  before  us  between  six 
hundred  and  seven  hundred  acres  of  the  land  patented  was  not  parti- 
tioned by  the  judge  of  first  instance,  while  about  ten  thousand  acres,  not 
embraced  within  the  tract  patented,  were  set  apart  to  the  parties  by  the 
decree  of  partition.  Not  only  was  the  right  or  estate,  which  was  changed 
by  the  judgment  from  a  common  to  a  separate  right,  different  from  that 
asserted  by  the  parties  to  the  present  action,  but  the  tract  of  land  which 
is  the  subject  of  the  present  action  is  a  different  tract  from  that  the  com- 
mon possession  of  which  was  made  a  separate  possession  by  the  judg- 
ment. 

The  alleged  separate  occupation  of  the  respective  parties,  whether  re- 
ferred to  the  judgment  of  partition  or  to  a  supposed  oral  agreement  for 
Eartition,  must,  in  the  absence  of  evidence  to  the  contrary,  be  held  to 
ave  had  relation  to  the  temporary  possession,  and  right  of  possession, 
of  which  we  have  spoken. 

It  is  well  settled,  as  argued  by  counsel  for  appellant,  that  confirmation 
and  patent,  under  the  act  of  1851,  only  settle  the  legal  title,  and  that 
such  title  inures  to  the  benefit  of  the  parties  beneficially  intetested.  Bat 
the  acceptance  of  this  proposition  only  brings  a  return  of  the  question. 
Had  appellant  acquired  a  title,  legal  or  equitable,  to  a  specific  portion  of 
the  land  described  in  the  complaint,  which  he  could  assert  against  the 
co-patentee  of  his  grantor?    This  inquiry  we  have  tried  to  answer. 

The  precise  question  we  have  been  considering  has  never  been  deter- 
mined, but  intimations  have  been  made  by  our  predecessors  which 
indicate  that  they  were  in  accord  with  the  views  we  have  expressed:  See 
Hathaway  v.  De  Soto,  21  Cal.  191;  Mahoney  v.  Van  Winkle,  Id.  580; 
Carpentier  v.  Thirston,  24  Id.  268. 

Some  of  the  findings  are  somewhat  informal,  but  the  court  passed  upon 
the  material  issues. 

Judgment  and  order  afiSrmed. 

Thornton,  McEee,  and  Shabpstein,  JJ.,  concurred. 

Myrice,  J.,  dissented. 

Boss,  J.,  being  disqualified,  did  not  participate. 
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CiTT  AliD  COUKTT  OF    SaN  FbANCISGO  t;.    SfiASON. 
In  Bank,    Filed  Jamuiry  SO,  1884, 

JrDOMBNT  Affirmed  on  the  Authokity  of  City  and  County  of  San  Francisco 
V.  Flood,  anie^  567. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendant  a  new  trial.     The  opinion  states  the  facts. 

lAoyd,  Newlands  db  Woods,  for  the  appellant. 

John  P.  Bell,  for  the  respondent. 

The  CouaT.  The  questions  presented  in  this  case  are  the  same  as  those 
passed  on  in  City  and  County  of  San  Francisco  v.  Flood,  No.  7831  [ante, 
567],  and  the  judgment  in  that  case  determines  this. 

Judgment  and  order  afiSrmed. 


Cmr  Ain>  County  of  San  Fbancisco  v.  Flood. 

In  Bank.    Wed  January  80, 1884. 

JXTDOUENT  AfFIBBCED  ON  THE  AUTHORITY  OF  CiTY  AND  CoUNTY  OF  SaN  FbANCISCO  Y. 

Flood,  ante,  567. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order  de- 
nying the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Lloyd,  Nexclands  (h  Woods,  for  the  appellant. 

.  John  P.  Bell,  for  the  respondent. 

The  Court.  The  questions  presented  in  this  case  are  the  same  as 
those  passed  on  in  City  and  County  of  San  Francisco  v.  Food,  No.  7831 
[ante,  567],  and  the  judgment  in  that  case  determines  this. 

Judgment  and  order  affirmed. 


CrFY  AND  County  o7  San  Francisoo  v.  Phelan. 

In  Bank.     FUed  January  SO,  1884* 

JuDoicENT  Affirmed  on  the  Authority  of  City  and  County  of  San  Francisco  v. 
Flood,  ante,  567. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Lloyd,  Newlands  d;  Woods,  for  the  appellant. 

John  P,  Bell,  for  the  respondent. 

The  Court.  The  questions  presented  in  this  case  are  the  same  as 
those  passed  on  in  City  and  County  of  San  Franbisco  y.  Flood,  No.  7831 
[ante,  667],  and  the  judgment  in  that  case  determines  this. 

Judgment  and  order  affirmed. 
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GiTT  AND   COUKTY  07   SaN  FrANOISCO   V,    BAIDyWSt. 
In  Bank,    Filed  January  SO,  I884. 

Judgment  Affirmed  ok  the  Authority  of  Citt  and  County  of  San  FRANCiaco 
V.  Flood,  anU,  5G7. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Uoyd,  Newlands  db  Woods,  for  the  appellant. 

John  P.  Bell,  for  the  respondent. 

The  Court.  The  questions  presented  in  this  case  are  the  same  as  those 
passed  on  in  City  and  County  of  San  Francisco  t.  Flood,  No.  7831 
[ante,  567],  and  the  judgment  in  that  case  determines  this. 

Judgment  and  order  affirmed. 


Daley  v.  Ah  Goon  et  al. 

Department  Two.    FUed  January  SO,  1884* 

A  Tax  Cbrtificatb  of  Sale  Which  Recites  that  the  Property  was  AasRSSRO  to 
G.  A.  H.,  ''and  to  all  owners  and  claimants  known  and  unknown,"  is  void. 

8ucu  Certificate  is  Admissible  in  Evidence  for  the  Purpose  of  Defeating  a 
Tax  Deed  founded  thereon,  which  is  valid  on  its  face  by  reason  of  the  omission  of  such 
recital. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego  county, 
entered  in  favor  of  tbe  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

John  B,  Jones,  for  the  appellant. 

Conklin  d:  Hunsaker,  for  the  respondents. 

The  CouBT.  The  only  question  in  this  case  which  it  is  necessary  for 
us  to  decide  relates  to  the  validity  of  a  certain  tax  deed  offered  in  evi- 
dence by  defendants. 

The  action  was  ejectment,  and  the  plaintiff  made  out  a  prima  facie 
case.  To  defeat  his  right  of  recovery,  defendants  relied  upon  a  sale  of 
the  land  for  taxes,  and  a  deed  in  pursuance  of  such  sales.  The  certificate 
of  sale  shows  that  the  lot  in  controversy  was  assessed  to  G.  A.  Hemenway, 
and  to  all  ovmers  and  claimanls  known  and  unknown. 

It  has  been  held,  in  several  cases,  that  such  an  assessment  is  void,  and 
the  question  is.  Does  such  a  void  certificate  affect  and  defeat  a  deed  valid 
upon  its  face?  We  think  it  does.  Section  3786  of  the  political  code  re* 
quires  that  "the  matters  recited  in  the  certificate  of  sale  must  be  recited 
in  the  deed,  and  such  deed,  duly  acknowledged  and  proved,  is  primary 
evidence."  This  requisition  of  the  statute  must  be  complied  with :  Orimnx 
V.  O'Connel,  54  CaL  522;  Anderson  v.  Hancock,  1  West  Coast  Rep.  349. 

If  the  deed  offered  in  evidence,  in  this  case,  had  followed  the  law,  and 
contained  the  recital  found  in  the  certificate,  it  would  have  been  void  on 
its  face,  and  it  was  competent  for  the  plaintiff  to  defeat  it  by  evidence 
aliunde. 

The  motion  to  dismiss  the  appeal  was  denied  October  10, 1883. 

Judgment  and  order  reversed. 
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Tatlob  et  al.  v.  McLAsf. 

In  Bank,    FUed  January  30,  I884, 

Where,  on  a  Fobmeu  Appeal,  the  Court  has  Held  that  the  Action  was  One  to 
redeem  a  mort^'rage,  it  will  hold  the  same  on  a  Bubsequent  appeal,  when  no  changes  have 
been  made  in  the  pleadings. 

In  an  Action  to  Redeem  a  Mortgage,  where  More  than  Four  Years  have 
Elapsed  since  the  maturity  of  the  indebtedness,  a  decree  quieting  the  plaintifb'  title 
and  possession,  and  enjoining  the  defendant  from  asserting  any  claim  to  the  premises,  is 
erroneous,  when  not  authorized  by  the  plaintiffs'  pleadings. 

A  Defendant  in  an  Action  to  have  a  Deed  Absolute  in  Form  Declared  a  Mort- 
gage, and  to  redeem  the  same,  who  asserts,  by  croes-complaint,  that  such  deed  is  not  a 
mortoage  but  a  conyevance  indefeasible,  may  ask,  and  if  ne  maintains  his  averments  by 
proof  or  if  the  plaintiff  fails  to  establish  his  case  is  entitled  to,  a  judgment  for  posses- 
sion of  the  premises. 

A  Deed  Absolute  in  Form,  Given  Merely  to  Secure  a  Debt,  is  to  be  deemed  a 
mortgage,  as  between  the  parties  thereto,  and  as  to  subsequent  purchasers  with  notice; 
and  parol  evidence  of  such  facts  is  admissible  in  actions  at  law  as  well  as  in  equity. 

Appeal  from  a  jadgment  of  the  superior  court  for  Los  Angeles  county , 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defend- 
ant a  new  trial.  The  facts  are  stated  in  the  opinion  rendered  on  a  former 
appeal  reported  in  CO  Cal.  651. 

SmUh  db  Brown,  A,  W.  HiiUon,  and  BickneU  db  White,  for  the  appellant. 
Barclay  &  Wiltson  and  Branson  &  WeUs,  for  the  respondents. 

The  CouBT.  1.  When  this  case  was  here  before,  we  held  the  action  to 
be  to  redeem  a  mortgage,  and  as  such  it  was  barred  by  the  statute  of 
limitations:  Taylor  v.  McLain,  60  Cal.  652.  On  the  return  of  the  cause 
to  the  court  below  the  complaint  was  not  amended,  and  it  is  the  law  of 
the  case  that  the  complaint  is  to  redeem.  On  the  last  trial  below  the 
court  held  that  more  than  four  years  had  elapsed  after  the  maturity  of 
the  indebtedness  from  plaintiff  to  defendant  before  this  action  was  com- 
menced. 

There  was  therefore  no  pleading  on  the  part  of  plaintiff  on  which  the 
court  was  authorized  to  base  its  decree  quieting  the  plaintiffs'  title  and 
possession,  and  enjoining  the  defendant  from  asserting  any  claim  to  the 
premises. 

2.  The  court  below  also  decreed  that  the  defendant  was  not  entitled  to 
maintain  "a  cross-action  at  law  in  ejectment  to  plaintiffs'  action  in 
equity,"  etc.  We  think  that  when  an  action  is  brought  to  have  a  deed 
absolute  in  form  declared  a  mortgage,  and  to  redeem  the  same,  the  de- 
fendant, who  asserts  by  cross-complaint  that  the  deed  is  not  a  mortgage 
but  a  conveyance  indefeasible,  may  ask,  and  if  he  maintains  his  averment 
by  proof  (or  plaintiff  fails  to  establish  his  case)  is  entitled  to,  a  judgment 
for  possession  of  the  premises.  He  seeks  "affirmative  relief  relating  to 
the  transaction  upon  which  the  action  is  brought:"  C.  C.  P.,  sec.  442. 
The  section  is  broader,  and  authorizes  a  defendant  to  file  a  cross-com- 
plaint whenever  he  seeks  affirmative  relief  '^  affecting  the  properly  to 
which  the  action  relates."  This  would  seem  to  permit  the  assertion  of 
a  title  independent  of  and  paramount  to  that  which  the  plaintiff  had 
when  he  executed  his  deed.     Non  conistat,  in  the  case  at  bar,  so  far  as  ap- 

Eears  from  the  cross-complaint,  that  the  deifendant  claims  to  deraign  title 
'om  the  plaintiff. 
8.  The  court  erred,  therefore,  in  refusing  to  consi(}er  the  cross-corn- 
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plaint.  If  on  the  trial  of  the  issues  made  by  the  cross-complaint  and 
the  answer  thereto*  it  had  appeared  that  defendant  claimed  title  only 
under  the  deed  from  plaintiff  to  Mayes,  and  that  said  deed  was 
executed  only  as  security  for  an  indebtedness  from  plaintiffs  to  defend- 
ant, the  court  below  would  have  been  justified  in  finding  that  the  legal 
title  did  not  pass  from  plaintiffs.  If  a  deed  absolute  in  form  is  given 
only  to  secure  a  debt,  it  is  to  be  deemed  a  mortgage  as  between  the  par- 
ties thereto,  and  as  to  subsequent  purchasers  without  notice:  C.  C,  sees. 
2924,  2925.  The  sections  of  the  civil  code  (and  it  was  so  declared  by 
the  code  commissioners)  were  intended  to  restore  the  rule  laid  down  in 
Cunningham  v.  Hawkins:  Annotated  Code,  sec.  2925.  In  Cunningham 
V.  H&wkins,  27  Cal.  604,  it  was  held  parol  teslimony  is  admissible  to 
prove  a  deed  absolute  in  form  to  have  been  intended  as  a  mortgage  in 
actions  at  law  as  well  as  in  equity. 

4.  From  what  has  been  said  above,  it  follows  that  the .  defendant 
should  have  had  judgment  in  the  court  below  as  to  the  action  to  redeem, 
as  the  action  was  barred  by  the  statute,  but  that  the  court  should  have 
proceeded  to  try  the  action  in  the  nature  of  ejectment. 

On  the  return  of  the  case  to  the  court  below  the  parties  will  of  course 
have  an  opportunity  to  make  application  for  leave  to  amend  their 
pleadings  in  such  manner  as  they  may  be  advised,  and  it  will  be  for  that 
court  to  deny  such  applications  or  to  grant  them  with  or  without  terms. 

Judgment  reversed  and  cause  remanded  for  new  trial. 


^Tatlob  et  al.  V,  MgLain. 

In  Bank.    Filed  January  30,  1884, 
Judgment  Rbvebs£d  on  the  Authorttt  of  Taylor  v.  MgLain,  ante,  585. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defend- 
ant a  new  trial.     The  facts  appear  in  Taylor  v.  McLain,  arUe^  585. 

Smith  (fc  Brown,  A.  W.  HuUon,  and  Bicknell  &  White,  for  the  appellants. 

Barclay  d>  Wilson  and  Branson  S  Wells,  for  the  respondent. 

The  Court.  On  ai^hority  of  Taylor  v.  McLain,  No.  8902,  order  re- 
versed and  new  trial  granted. 


SOXTTHEBN  PaGIPIO  B.  B.  Co.    t7.  GaBOIA. 
In  Bank,    FUed  Jantiary  30, 1884- 

A  Settler  on  Public  Lands  Which  had  been  Withdrawn  from  Sale,  and  oonse- 
quently  were  not  open  for  pre-emption,  acquires  no  title  thereto,  as  against  a  subsequent 
grantee  of  the  government,  by  virtue  of  his  settlement. 

A  Patent  for  Lands  Previously  Withdrawn  from  Sale,  if  at  thb  Tims  of 
Withdrawal  the  same  were  within  the  exterior  limits  of  a  Mexican  grant  tiubjudice,  ia 
invalid. 

The  Publication  and  Approval  by  the  Surveyor  General  of  a  Plat  and  Survey 
of  a  Mexican  grant,  under  the  act  of  congress  of  June  14,  I860,  in  the  absence  of  an 
application  to  nave  the  same  returned  to  the  district  court,  has  the  same  effect  in  law 
*'as  if  a  patent  for  the  land  so  surveyed  had  been  issued  by  the  United  States.*'  After 
that  the  grant  was  in  no  sense  eubjudice. 
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Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the  plaint- 
iff a  new  trial.  This  was  an*  action  of  ejectment.  The  plaintiff  claimed 
as  a  pre-emptor.     The  further  facts  appear  in  the  opinion. 

Olassell  db  Smith,  for  the  appellants. 
J5r.  T,  Hazard,  for  the  respondent. 

Shabpstein,  J.  If  the  demanded  premises  were  not,  on  the  thirteenth 
day  of  April,  1871  (the  date  of  the  withdrawal  from  sale,  etc.,  of  public 
lands  granted  to  the  plaintifT),  within  the  exterior  boundaries  of  a  Mex- 
ican grant  (the  Tajanta),  the  plaintiff  is  entitled  to  recover  in  this  action, 
and  the  judgment  and  order  appealed  from  must  be  .reversed.  The  de- 
fendant did  not  settle  on  this  land  until  December  18, 1873,  and  if  it 
had  previously  been  withdrawn  from  sale,  etc.,  it  was  not  open  for  pre- 
emption, and  the  defendant,  by  virtue  of  said  settlement,  acquired  no 
right  to  it  as  against  the  plaintiff.  If  this  land,  at  the  date  of  said  with- 
drawal, was  within  the  exterior  boundaries  of  a  Mexican  grant,  the  grant 
to  the  plaintiff  did  not  include  it,  and  the  patent  which  purports  to  con- 
vey the  title  to  it  to  the  plaintiff  is  invalid  for  that  purpose :  Carr  v. 
Quigley,  67  Cal.  894;  McLaughlin  v.  Heid,  10  Pac.  C.  L.  J.  80. 

It  appears  that  the  rancho  Tajanta  was  surveyed  in  1858  by  Henry 
Hancock,  deputy  United  States  surveyor,  and  the  survev  approved  on 
the  seventeenth  of  September,  1860.  At  the  time  of  such  approval  the 
act  of  June  14, 1860,  entitled  "An  act  to  amend  an  act  entitled  an  act 
to  define  and  regulate  the  jurisdiction  of  the  district  courts  of  the  United 
States  in  California  in  regard  to  the  survey  and  location  of  confirmed 
private  land  claims,"  was  in  force.  The  act  provides,  "  that  whenever 
the  surveyor  general  of  California  shall,  in  compliance  with  the  thir- 
teenth section  of  an  act  entitled,  '  An  act  to  ascertain  and  settle  [the] 
private  land  claims  in  the  state  of  California,'  aj^proved  March  3, 1851, 
have  caused  any  private  land  claim  to  be  surveyed,  and  a  plat  to  be  made 
thereof,  he  shall  give  notice  that  the  same  has  been  done,  and  the  survey 
and  plat  approved  by  him,  by  a  publication  *  *  *  once  a  week  for 
four  weeks  in  two  newspapers,  one  published  in  Los  Angeles,  and  one  of 
which  the  place  of  publication  is  nearest  the  land." 

It  further  provides  that  the  district  court  of  that  district  may  upon  the 
application  of  any  party  interested  make  an  order  requiring  such  survey 
to  be  returned  into  said  court  for  examination  and  adjudication,  and  if  in 
its  opinion  the  location  and  survey  are  erroneous  it  may  set  aside  and 
annul  the  same,  or  correct  apd  modify  it.  But  if,  "  after  publication  as 
aforesaid,  no  application  shall  be  made  to  the  said  court  for  the  said  order, 
or  when  said  order  has  been  refused ,  or  when  an  order  shall  have  been 
obtained  as  aforesaid,  and  when  the  district  court  by  its  decree  shall  have 
£nally  approved  said  survey  and  location,  or  shall  have  reformed  or  mod- 
ified the  same,  and  determined  the  true  location  of  the  claim,  it  shall  be 
the  duty  of  the  surveyor  general  to  transmit,  without  delay,  the  plat  or 
survey  of  the  said  survey  to  the  general  land  office,  and  the  patent  for 
the  land  as  surveyed  shall  forthwith  be  issued  therefor,  and  no  appeal 
shall  be  allowed  from  the  order  or  decree  as  aforesaid  of  the  said  district 
court,  unless  applied  for  within  six  months  from  the  date  of  the  decree 
of  said  district  courts,  but  not  afterwards;  and  the  said  plat  and  survey 
Bo  finally  determined  by  publication,  order,  or  decree,  as  the  case  may  be, 
shall  have  the  same  effect  and  validity  in  law  as  if  a  patent  for  the  laud 
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SO  Burveyed  had  been  issued  by  the  United  States:"  12  U.  S.  Stats,  at 
Large,  33.  It  does  not  appear  that  any  application  was  made  to  Lave 
said  location  and  survey  returned  into  court,  and  it  therefore  became  final; 
''  and  the  said  plat  and  survey  so  finally  determined  by  publiccUion"  had 
^*  the  same  effect  and  validity  as  if  a  patent  for  the  land  so  surveyed  had 
been  issued  by  the  United  States:"  Id, 

Speaking  of  the  effect  of  this  act,  the  United  States  attorney  general 
said:  ''  It  is  perfectly  clear  that  this  publication  havin^^  been  made,  and 
no  steps  having  been  taken  to  invoke  the  jurisdiction  of  the  district  court, 
the  title  to  this  land,  as  covered  by  the  survey  and  plat,  vested  absolutely 
in  the  claimant,  and  that  the  repeal  of  the  statute,  after  the  title  so 
vested,  can  not  be  construed  to  have  divested  that  title:"  12  Opinions  of 
Attorneys  General,  250. 

Therefore,  the  finding  that  {he  demanded  premises  were  within  the  ex- 
terior boundaiies  of  the  private  grant  Tajanta,  and  were  claimed  as  a 
part  of  said  grant,  and  that  said  claim  was  pending  before  the  land  de- 
partment of  the  United  States  at  the  date  of  the  defendant's  settlement, 
is  not  supported  by  the  evidence.  The  publication  and  approval  of  the 
Hancock  survey,  in  the  absence  of  an  application  to  have  it  returned  to 
the  district  court,  had  the  same  effect  and  validity  in  law  ''as  if  a  pat- 
ent for  the  land  so  surveyed  had  been  issued  by  the  United  States."  Af- 
ter that  the  grant  was  in  no  sense  sub  judice.  It  was  the  duty  of  the 
surveyor  general  to  transmit  said  survey  to  the  general  land  ofiice;  and 
of  that  ofBce  to  forthwith  issue  a  patent  for  the  land  in  accordance 
with  said  survey.  The  grant  became  segregated  from  lands  lying  out- 
side of  said  survey.  As  that  occurred  more  than  ten  years  before  the 
lands  granted  to  the  plaintiff  were  withdrawn  from  sale,  etc.,  it  follows 
that  the  grant  of  the  plaintiff  attached  to  the  demanded  premises;  and 
as  the  defendant  had  previously  initiated  some  claim  thereto,  and  it 
does  not  appear  that  he  attempted  to  do  so  until  about  two  years  after 
the  right  of  plaintiff  had  attached, 

Judgment  and  order  reversed. 

MoBBisoN,  G.  J.,  and  Mybick,  McKinstbt,  and  McEee,  JJ.,  concurred. 
Boss,  J.,  concurring.    I  concur  in  the  judgment. 


EX-PABTE  SOKTAG. 
/tt  Bank.   Itled  January  SI,  1884. 

A  Grand  Jubor  can  not  be  Compelled  to  Testify,  under  sections  903,  920,  and  926 
of  the  penal  code,  as  to  how  he  voted  with  respect  to  the  finding  of  a  paiticalar  indict* 
ment;  nor  is  such  testimony  permissible  under  section  995  of  the  penal  code,  which 
authorizes  a  motion  to  set  aside  an  indictment  where  it  has  not  been  ''found  "  as  pre- 
scribed by  such  code. 

Application  for  a  writ  of  habeas  corpus.    The  opinion  states  the  facts, 

Sullivan  and  Darwin  &  Murphy^  for  the  petitioner. 

Tyler  and  Floumoy,  contra. 

McKiNSTRY,  J.  The  petitioner  was  committed  to  prison  by  the  supe- 
rior court,  as  being  guilty  of  contempt  in  refusing  to  answer  the  question 
(upon  motion  to  set  aside  an  indictment)  whether  he  as  grand  juror  voted 
for  finding  the  indictment. 
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The  form  of  the  oath,  in  general  use  for  centuries,  binds  the  pfrand 
juror  to  preserve  inviolate  the  secrets  of  the  grand-jury  ropm.  Public 
policy  would  seem  to  forbid  vain  disclosures  made  to  gratify  idle  curi- 
osity. ''  But,"  says  Thompson  and  Merriam,  "  when,  for  the  purposes 
of  public  justice,  or  for  the  protection  of  private  rights,  it  becomes  neces- 
sary, in  a  court  of  justice,  to  disclose  the  proceedings  of  the  grand  jury, 
the  better  authorities  now  hold  that  this  may  be  done.  It  is  obvious  that 
there  are  certain  transactions  of  the  grand- jury  room  which  it  can  never 
be  for  the  interests  of  justice  to  disclose ;  for  example,  wlmt  particular 
jurors  concurred  in  or  opposed  the  finding  of  the  indictment,  what 
opinions  were  expressed  by  various  members  of  the  body.  In  respect  to 
such  matters  the  injunction  of  secrecy  may  well  be  perpetual:"  Thorn. 
&  Mer.  on  Juries,  sec.  703. 

The  furthest  any  of  the  cases  cited  by'tHe  text- writers  from  whom  we 
have  quoted  have  gone  towards  permitting  an  inquiry  by  means  of  the 
testimony  of  grand  jurors  themselves,  into  the  mode  of  finding  an  iudict- 
ment,  is  to  allow  the  question.  Did  twelve  grand  jurors  concur  in  find- 
ing the  indictment?  Thus  in  Low^s  Case,  4  Me.  439,  that  question  was 
permitted,  but  both  the  judges  who  delivered  opinions  in  that  case  were 
careful  to  exclude  any  inference  that  it  would  be  proper  to  inquire  how 
a  particular  juror  voted.  Weston,  J.,  said:  ''The  oath  of  the  grand 
juror  requires  him  to  keep  secret  the  state's  counsel,  his  fellows',  and  his 
own.  Of  this  character  may  be,  what  particular  jurors  agreed  or  dis- 
sented, upon  the  questions  whether  a  true  bill  or  not.  *  *  *  But 
the  fact  whether  twelve  or  more  concurred  or  not  in  the  bill  is  not  a  secret. 
It  is  a  result  which  they  are  required,  through  their  organ,  the  foreman, 
to  make  known."  And  Preble,  J.,  added:  "  How  any  juror  voted  is  a 
secret  no  juror  is  permitted  to  disclose;  but  whether  twelve  of  their 
number  concurred  in  finding  a  bill  is  not  a  secret  of  the  state,  their  fel- 
lows', or  their  own.  It  is  a  fact  they,  of  necessity,  profess  to  disclose 
every  time  they  promulgate  their  decision  upon  any  bill  laid  before  them." 
The  supreme  court  of  Maine  in  effect  held  that  the  fact  whether  twelve 
concurred  in  finding  an  indictment  could  be  inquired  into  by  the  testi- 
mony of  the  grand  jurors,  on  motion,  but  that,  in  pursuing  such  inquiry, 
the  grand  juror  couJd  not  be  required  to  state  whether  he  voted  for  or 
against  the  indictment. 

In  other  courts,  however,  the  inquiry  has  been  limited  still  more.  "  By 
such  courts  grand  jurors  will  not  be  permitted  to  testify  whether  they 
voted  at  all,  how  they  or  their  companions  voted,  or  whether  twelve  con- 
curred in  the  finding:"  Thom.  &  Mer.  on  Juries,  sec.  704,  and  cases 
cited  in  note. 

No  case  has  been  called  to  our  attention  in  which  it  has  been  held  that 
a  grand  juror  could  be  compelled  to  answer  how  he  voted  with  respect 
to  the  finding  of  a  particular  indictment.  In  this  state  the  whole  matter 
is  regulated  by  statute.  The  oath  of  the  grand  juror  is:  "You  will 
keep  your  own  counsel  and  that  of  your  fellows  and  of  the  government, 
and  will  not,  except  when  required  in  the  due  course  of  judicial  pro- 
ceedings, disclose  the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have  said,  nor  the  man- 
ner in  which  you  or  any  other  grand  juror  may  have  voted  on  any  matter 
before  you:"    Pen.  C,  sec.  903. 

Section  92G  of  the  penal  code  reads :  * '  Every  member  of  the  grand  jury 
must  keep  secret  whatever  he  himself  or  any  other  grand  juror  may  have 


590  WEST  COAST  REPORTER.  [Sup.  Ct  CsL 

saicl,  or  in  what  manner  he  or  any  other  grand  juror  may  have  voted  on 
a  matter  before  them;  but  may,  however,  be  required  by  any  court  to 
disclose  the  testimony  of  a  witness  examined  before  the  grand  jury,  for 
the  purpose  of  ascertaining  whether  it  is  consistent  with  that  given  by 
the  witness  before  the  court,  or  to  disclose  the  testimony  given  before 
them  by  any  person,  upon  a  charge  against  such  person  for  perjury  ia 
giving  his  testimony  or  upon  trial  therefore' 

Section  926  specifies  the  exceptional  cases  in  which  a  court  may  require 
a  grand  juror  to  disclose  any  matter  transpiring  in  the  jury-room,  and 
provides  that  he  must  keep  secret  other  matters,  including  "  in  what 
manner  he  or  any  other  grand  juror  may  have  voted  on  a  matter  before 
tbem."  Beading  together  sections  903  and  920,  it  is  apparent  that  the 
exception  stated  in  the  former  section  is  intended  to  apply  only  to 
the  clause  which  immediat^y  succeeds  it — '*  You  will  not,  except 
when  required  in  the  due  course  of  judicial  proceedings,  disclose  the  tes- 
timony of  any  witness  examined  before  you,  nor  [will  you  disclose]  any- 
thing which  you  or  any  other  grand  juror  may  have  said,  nor  the  manner 
in  which  you  or  any  other  grand  juror  may  have  voted,"  etc. 

Thus  read,  the  subsequent  section  926  may  be  given  its  effect;  the 
last  clause  specifying  the  matters  with  respect  to  which  a  grand  juror 
may  be  required  to  make  disclosure  ''in  the  due  course  of  judicial  pro- 
ceedings." 

The  inquiry  must  be  confined  to  such  matters,  that  is  to  say:  the 
grand  juror  can  only  be  required  to  state  what  was  the  testimony  of  a 
witness  examined  before  the  grand  jury. 

It  has  been  argued  with  much  ingenuity  that  the  provision  of  the  law 
which  authorizes  a  motion  to  set  aside  an  indictment  where  it  has  not 
been  "  found"  as  prescribed  by  the  code,  is  of  no  J;)enefit  to  a  defendant 
unless  he  is  permitted  to  prove  that  it  was  not  duly  found  by  the  testi- 
mony of  the  grand  jurors  themselves,  who  are  alone  present  when  aa 
indictment  is  voted  upon:  Pen.  C,  sec.  995.  It  is  contended  that  the 
right  to  move  on  the  ground  that  the  indictment  was  not  properly  found 
necessarily  includes  the  right  to  prove  the  fact  by  the  testimony  of  those 
only  who  can  know  the  fact.  But  there  are  many  legal  rights  which 
can  not  be  established  by  certain  witnesses.  Thus  it  is  well  settled  that 
a  petit  juror  can  not  impeach  his  verdict,  although  a  defendant  may  move, 
for  a  new  trial  on  the  ground  of  unfairness  in  its  rendition :  People  v. 
Wyman,  16  Cal.  70. 

\Ve  can  imagine  cases  in  which  it  might  be  possible  to  prove  that  less 
than  twelve  voted  for  an  indictment  without  resorting  to  the  testimony 
of  the  grand  jurors  themselves.  The  mere  inconvenience  or  difficulty  of 
proving  the  fact  ought  not  to  overrule  the  many  grave  objections  to  a 
procedure  not  only  not  directly  authorized,  but  expressly  forbidden  by 
the  code,  which  may  interfere  with  the  complete  freedom  of  exposure  of 
alleged  offenses  which  it  is  the  design  of  the  institution  of  grand  juries 
to  secure,  and  conflict  with  other  principles  of  public  policy  which  are 
subserved  by  keeping  inviolate  the  secrets  of  the  grand-jury  room — ex- 
cept when  their  disclosure  is  absolutely  necessary.  No  serious  injury 
can  arise  from  prohibiting  the  question  asked  the  petitioner.  The  cases 
must  be  rare  indeed  in  which  a  foreman  will  dare  attempt  to  practice 
fraud  upon  his  fellow-jurors  by  indorsing  and  presenting  a  bill  not  in 
fact  found,  and  if  such  a  fraud  is  practiced,  the  law  will  provide  a  proper 
punishment  by  direct  proceedings  against  the  party  guilty  of  the  fraud. 
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Finally,  as  said  by  Eyland,  J.,  in  State  y.  Baker,  20  Mo.  338,  an  in* 
ixocent  person  will  not  be  injured  by  limiting^  the  inquiry ;,  for  he  can  al- 
ways vindicate  himself  in  a  trial  on  the  merits. 

Let  the  petitioner  be  discharged  from  custody. 

MoBBisoN,  C.  J.)  and  Sharpstein,  Boss,  Thornton,  MYBicE,~and  McEee, 
JJ.,  concurred. 


Sayinos  and  Loan  Sooiett  v.  Gebiohten. 

DepartTnejU  Two,    Filed  January  SI,  1884* 

Finding  that  a  Tenant  was  Authorized  by  his  Landlord  to  Make  Certain 
Kepairs  to  the  leased  premises  held  not  to  be  supported  by  the  evidence. 

Declarations  of  an  Agent  are  not  Admissibu:  in  Eyidence  to  prove  the  agent's 
authority. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the  plaint- 
iff a  new  tiial.    The  opinion  states  the  facts. 

A.  B,  Hotchkiiis,  for  the  appellant. 

Leach  db  Parker,  for  the  respondent. 

Thornton,  J.  This  action  was  brought  to  recover  of  defendant  the 
Talue  of  the  use  and  occupation  of  certain  real  estate  situate  in  the  city 
of  San  Diego,  for  a  period  extending*  from  the  seventeenth  day  of  No- 
-vember,  1880,  to  the  seventeenth  day  of  May,  1881,  and  also  for  a  period 
commencing  with  the  day  last  named  and  ending  on  the  seventeenth  day 
of  August,  1881.  Judgment  was  rendered  for  the  defendant.  There  was 
a  motion  for  a  new  trial  by  plaintiff,  and  an  order  denying  it.  There- 
upon plaintiff  appealed  from  the  judgment  and  order. 

The  facts  of  the  case,  as  found  by  the  court  below,  are  these :  On  the 
second  day  of  August,  1880,  a  judgment  was  rendered  in  the  superior 
court  for  the  city  and  county  of  San  Francisco,  in  an  action  brought  by 
the  plaintiff  herein  against  A.  E.  Horton  and  others,  defendants,  among 
whom  was  the  defendant  herein,  in  favor  of  plaintiff  and  against  the 
defendant  for  the  foreclosure  of  a  mortgage  made  by  Horton  in  favor 
of  plaintiff  on  the  eighth  day  of  December,  1873,  upon  the  property  de- 
scribed in  the  complaint  herein .  On  the  nineteenth  day  of  October,  1880, 
an  execution  was  issued  on  the  judgment,  and  placed  in  the  hands  of 
the  sheriff  of  San  Diego  county,  who,  by  virtue  of  the  same,  on  the  seven- 
teenth day  of  November,  1880,  sold  according  to  law  the  property  above 
mentioned  to  the  plaintiff,  gave  it  a  certificate  of  sale  therefor,  and  on 
the  next  da^  filed  a  duplicate  of  the  certificate  in  the  recorder's  office  of 
the  county  just  named.  The  defendant  had  notice  of  this  ludgment  and 
sale.  He  used  and  occupied  the  premises  from  the  seventeenth  of  No- 
vember above  mentioned  to  the  seventeenth  of  May,  1881,  which  use  the 
court  finds  was  of  the  value  of  fifty  dollars  per  month. 

The  court  also  finds  that  plaintiff  was  the  owner  of  the  property  from 
the  seventeenth  of  May,  1881,  to  the  eighteenth  of  August,  1881  (having 
become  such  by  the  acquisition  of  the  sheriff's  deed  on  the  sale  above 
mentioned,  as  shown  by  the  testimony),  and  that  during  said  period  last 
named  the  defendant  occupied  the  premises  by  permission  of  the  plaint-, 
iff,  and  that  the  use  of  the  property  during  such  period  was  worth  three 
hundred  dollars;   that  Horton  was  the  owner  of  the  property  from 
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the  tweDtj-iliird  of  December,  1876,  to  the  seyenteentb  of  May,  1880; 
that  on  the  said  twenty-third  of  December,  he  leased  the  same  to  the  de- 
fendant for  the  period  of  two  years  thereafter,  at  the  rental  of  fifty 
dollars  per  month,  and  on  the  fourteenth  of  April,  1880,  he  extended 
this  lease  to  the  first  of  May,  1881,  on  the  same  terms,  and  received  the 
rents  for  the  property  up  to  the  day  last  named;  that  on  the  thirtieth  of 
July,  1879,  defendant  notified  the  plaintiff  that  the  buildings  on  the 
property  had  become  dilapidated,  and  that  many  necessary  and  perma* 
uent  repairs  were  necessary  to  be  made  to  preserve  the  building  (the 
Horton  liouse)  on  the  property  and  make  it  habitable,  and  demanded  of 
the  plaintiff  that  it  should  make  such  repairs. 

The  court  then  proceeds  to  find  that  the  plaintiff  failed  to  make  these 
repairs,  but  thereafter,  on  the  eleventh  day  of  August,  1879,  and  at  divers 
and  sundry  times  between  the  day  named  above  and  the  eighteenth  day 
of  August,  1881,  the  plaintiff  authorized  and  directed  the  defendant  to 
make  all  necessary  repairs  on  the  premises  on  its  account,  the  value  of 
such  repairs,  however,  not  to  exceed  the  value  of  the  rents  of  the  premises; 
that  the  value  of  the  rents  during  said  period  up  to  the  seventeenth  of 
May,  1881,  was  fifty  dollars  per  month,  and  for  the  three  months  there- 
after one  hundred  dollars  per  month;  that  at  divers  and  sundry  times 
between  the  eleventh  of  August,  1879,  and  the  eighteenth  of  August, 
1881,  the  defendant,  by  the  authority  of  plaintiff,  as  above  stated,  made 
necessary  repairs  on  the  premises  of  the  value  of  one  thousand  four  hun- 
dred dollars,  of  which  plaintiff  has  paid  no  part.  The  court  set  off  these 
repairs  against  the  use  and  occupation  of  the  premises  during  the  periods 
mentioned  in  the  complaint,  and  gave  defendant  judgment  for  costs. 

It  is  urged  here  by  plaintiff,  that  there  was  no  direction  or  authority 
to  make  these  repairs  given  to  any  one  by  it,  as  found  by  the  court,  and 
that  the  evidence  is  insufficient  to  sustain  such  finding.  We  are  of  opinion 
that  this  contention  is  maintained.  The  evidence  relied  on  to  sustain 
the  finding  consists  of  a  letter  from  E.  F.  Northam,  vice-president  of  the 
plaintiff,  to  the  defendant,  bearing  date  the  eleventh  day  of  August,  1879, 
and  the  testimony  of  defendant  and  Horton.  It  will  be  observed  that 
Northam's  letter  bears  date  nearly  a  year  before  the  judgment  was  rendered 
in  the  foreclosure  suit,  when  the  plaintiff  was  not  the  owner  of  the  prop- 
erty, and  no  one  could  say  with  any  certainty  that  it  would  ever  become 
the  owner.  Horton  was  the  owner  and  landlord  of  defendant,  and  was  in 
San  Diego  where  this  property  was  situated  and  where  defendant  resided. 
This  letter  was  in  reply  to  one  from  the  defendant  in  relation  to  these  re- 
pairs. So  far  as  it  refers  to  this  subject,  its  contents  are  as  follows: 
*'  The  mortgage  covering  the  Horton  house  does  not  authorize  the  mak- 
ing of  repairs.  It  is  not  yet  in  judgment,  owing  to  delay  in  serving 
bome  defendants,  but  probably  will  be  soon.  Until  sale  under  the  judg- 
ment, it  is  not  certain  that  this  bank  will  become,  the  owner.  In  the 
mean  time  the  bank  is  not  disposed  to  meddle  with  the  affairs  of  the 
house,  but  against  the  rent  or  use  I  should  think  you  might  make  the 
mentioned  repairs." 

The  defendant  says  in  his  testimony:  "  I  was  governed  by  this  letter 
all  the  time."  We  can  not  see  in  the  words  above  quoted  any  authority 
to  make  these  repairs.  On  the  contrary,  there  is  a  careful  avoidance  of 
committing  plaintiff  to  any  such  authority.  The  last  clause  in  the  letter 
gives  utterance  to  an  opinion  of  the  writer,  speaking  for  himself  and  not 
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for  the  plaintiff,  and  this  certainly  does  not  bind  the  plaintiff,  nor  give  any 
direction  on  the  subject  to  which  it  pertains. 

Except  the  above  letter,  no  communication  appears  to  have  been  had 
with  plaintiff  until  after  the  sale  under  the  foreclosure  judgment,  which, 
as  seen  above,  occurred  on  the  seventeenth  of  November,  1880.  Horton 
testified  that  he  saw  the  directors  in  relation  to  this  property  after  the 
sale  took  place.  At  that  time  most  of  the  repairs  had  been  made.  The 
account  presented  by  the  defendant  showed  that  the  repairs  made  when 
the  sale  took  place  amounted  to  about  one  thousand  six  hundred  and 
fifty  dollars.  The  conversation  between  Horton  and  the  directors  was 
in  regard  to  the  condition  of  the  property.  The  repairs  that  had  been 
made  by  defendant  were  spoken  of.  But  we  do  not  find  in  this  conver- 
sation any  authority  to  any  one  to  allow  for  such  repairs  or  to  authorize 
any  to  be  made.  Horton  did  not  pretend  to  act  for  the  defendant.  It 
does  not  appear  that  he  had  any  authority  to  act  for  him.  Nor  does  it 
appear  that  he  was  authorized  by  the  plaintiff  to  act  for  it  in  making 
any  agreement  with  defendant  as  to  repairs,  or  that  he  ever  did  act  for 
it  or  assume  to  act  for  it  in  any  way.  There  is  no  testimony  whatever 
that  he  ever  communicated  the  conversation  had  with  the  directors  to 
the  defendant.  The  conversation  shows  no  admission  by  the  directors 
that  the  plaintiff  was  bound  for  any  such  repairs  or  had  in  any  way 
authorized  them,  or  ever  intended  to  authorize  any  repairs  to  be  made. 
Besides,  a  corporation  does  not  usually  act  in  such  a  loose  manner  in 
making  contracts.  They  are  usually  made  by  a  resolution  of  the  board 
of  directors,  adopted  and  entered  in  their  minutes.  This  testimony  of 
Horton  is  too  loose  and  unsatisfactory  on  which  to  charge  the  plaintiff. 

As  to  the  testimony  of  the  defendant :  He  never  saw  the  president  and 
directors  of  plaintiff  until  May,  1881.  In  his  conversation  with  them, 
so  agreement  was  come  to.  He  states  that  they  refused  him  a  lease, 
and  further  stated:  ''The  house  needed  repairing,  and  they  wanted  to 
know  the  expense  that  would  be<  I  showed  them  a  statement  which 
ihade  it  come  to  three  or  four  thousand  dollars.  They  said  that  was 
more  money  than  they  would  spend.  I  said:  '  We  can't  do  it  for  much 
less;  come  down  and  look  at  the  premises.'  And  they  promised  they 
would  send  a  man  down.  Mr.  King  promised  faithfully  he  would  come. 
Mr.  Boswell,  who  was  a  director,  came  on  the  fourth  of  July.  He  said 
he  would  give  no  lease,  and  he  had  come  down  specially  about  this 
property." 

But  it  nowhere  appears  that  Boswell  had  any  authority  from  the 
plaintiff  to  allow  for  repairs  already  madd,  or  to  direct  repair^  to  be 
made.  It  would  not  be  a  just  inference  from  Boswell's  saying  that  ''he 
had  come  down  specially  about  this  property,"  that  he  had  any  such  au- 
thority. Besides^  Boswell's  authority  could  not.  be  proved  by  his  dec- 
larations. Such  evidence  is  not  admissible  to  prove  an  agent's  authority. 
If  it  tended  to  prove  his  authority,  the  plaintiff  moved  to  strike  it  out, 
and  excepted  to  the  ruling  of  the  court  denying  the  motion.  So  far  as 
it  proved  any  authority  in  Boswell  to  act  in  regard  to  repairs,  the  court 
erred  in  letting  it  in. 

There  is  testimony  by  defendant  that  in  the  conversation  deposed  to 
by  him,  they  (the  directors)  said  they  would  allow  him  to  spend  five 
hundred  dollars  on  the  sewer.  How  much  was  spent  on  the  sewer  does 
not  appear  in  the  findings,  and  does  not  clearly  appear  in  the  testimony. 
Nor  does  it  appear  at  all  whether  this  fdlowance  of  five  hundred  dollars 
No.  6-6 
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referred  to  repairs  on  the  sewer  made  before  thisafoTersation  or  to  sucli 
as  should  be  subseqaentlj  made.  Under  these  circumstances,  we  can 
not  discern  if  any  allowance  should  be  made  for  repairing  the  sewer,  or 
what  this  sum  should  be.  We  can  not,  therefore,  direct  what  judgment 
should  be  entered. 

The  result  to  which  we  are  led  by  the  foregoing  is  that  the  finding 
of  the  court  as  to  the  authority  of  defendant  to  make  these  repairs  above 
stated  is  not  sustained  by  the  evidence,  and  a  new  trial  must  therefore 
be  directed.  In  this  state  of  the  case,  we  do  not  think  it  necessary  to 
pass  on  the  other  questions  argued. 

The  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Mtbigk  and  Sbabpstein,  JJ.,  concurred.  / 
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SUPREME  COURT  OF  COLORADO. 
Kew  Yobk  akd  Bbooelyn  MiNiNa  Co.  v.  Gill. 

Filed  December  14, 188S, 

Defects  ik  the  Sekvicb  ov  Summons  abe  Waived  bt  the  Defendant's  Appxabiiyo 
and  answering. 

Appeal  from  a  judgment  of  the  district  court  for  Summit  county.  The. 
opinion  Btates  the  facts. 

Abbott  S  BuUis,  and  M.  B.  Carpenter^  for  the  appellant. 

MuUahey  db  Lipscomb^  and  T.  M.  Hardenbrookf  for  the  appellee. 

Beck,  G.  J.  The  appellant  company  was  defendant  below,  and  by  its 
counsel  moved  the  district  court  to  qaash  the  service  of  the  summons, 
^vhich  was  by  publication.  This  motion  was  denied.  The  answer  of  said 
company  was  thereupon  filed,  and  a  trial  of  the  issues  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  for  the  appellee,  from  which  judg- 
ment the  said  company  has  prosecuted  this  appeal.  All  the  errors  as- 
signed relate  to  the  refusal  of  the  court  below  to  quash  the  service  of  the 
summons.  The  alleged  errors  were  all  waived  by  the  appearance  and 
answer  of  the  defendant  company. 

The  judgment  is  therefore  afiSrmed,  with  costs. 

Judgment  afiSrmed; 


Wilson  v.  Dekveb,  South  Pabe  &  PAcmo  B.  B.  Co. 

Flkd  December  14, 1883. 

Bailboad  Companies  Owe  a  Dutv  to  theib  Employees  to  Keep  the  Tracks  of 
THEIR  Railways  Free  from  obstructions  that  would  endanger  the  lives  of  the  latter. 
The  duty  thus  imposed  is  that  of  ordinary  care,  to  be  determmed  by  the  danger  of  the 
service,  and  proportioned  to  it,  but  such  company  neither  warrants  nor  insures  against 
defects. 

Allegation  that  an  Injury  to  an  Employee  was  Occasioned  by  an  Obstruction 
of  the  Track  does  not  make  out  a  prima  facie  case  of  liability  against  a  railroad  com- 
pany; but  when  it  is  further  alleged  that  such  obstruction  was  upon  the  track  by  reason 
of  the  nesligence  of  the  company,  and  that  the  employee  was  in  •the  discharge  of  his 
duty,  and  exercising  due  care  and  skill  at  the  time  of  the  injury,  such  allegations  aro 
sufficient  to  constitute  tL  prima  facte  case  against  the  company. 

Erbob  to  the  district  court  for  Arapahoe  county.  The  opinion  states 
the  facts. 

Brown  db  Putnam^  for  the  plantifiTs  in  error. 

OvaTiood  db  Teller,  for  the  defendant  in  error. 

Beck,  C.  J.  The  amended  complaint  in  this  case  was  held  insufficient 
upon  demurrer  in  the  district  court,  and  the  plaintififs,  declining  to 
amend  further,  judgment  was  given  for  the  defendant,  the  said  railroad 
company.  The  complaint  charges  that  the  accident,  which  is  the  ground 
of  the  action,  occurred  by  reason  of  the  engine  on  defendant's  railroad 
coming  in  contact  with  a  log  lying  across  and  upon  the  track  of  said 
railroad  at  or  near  Deansbury  station,  whereby  the  engine  was  thrown 
from  the  track  into  the  river  adjacent,  and  the  deceased  thereby  instantly 
killed. 


596  WEST  COAST  REPORTER.  [Sup.  Ct.  Col 

It  alleges  that  the  deceased  was  in  the  employ  of  the  railroad  company 
as  a  fireman  upon  said  engine,  but  at  the  time  of  the  accident,  by  request 
of  the  engineer,  he  was  running  the  engine,  and  was  doing  so  with  due 
care  and  skill.  That  the  accident  occurred  while  the  deceased  was  in 
the  discharge  of  his  duty,  and  that  it  did  not  occur  by  reason  of  any 
want  of  skill  or  care  on  the  part  of  the  engineer  in  charge  of  the  engine 
or  of  the  deceased,  but  on  account  of  the  negligence  of  the  defendant, 
alleging  in  this  connection,  **  that  said  log  was  on  and  across  said  track 
by  reason  of  the  negligence  of  the  defendant/' 

The  complaint  then  alleges  that  a  fire  had  been  raging  for  the  space  of 
twenty-four  hours  immediately  preceding  the  accident,  in  a  dense  gi'owth 
of  pine  timber,  on  either  side  of  the  track,  near  the  scene  of  the  accident, 
and  that  several  hours  before  the  accident  defendant  was  notified  of  the 
fire,  and  that  in  consequence  thereof  trees  were  liable  to  fall  upon  and 
obstruct  the  track,  but  that  defendant  neglected  to  take  any  precautious 
to  give  notice  of  danger,  or  to  remove  obstructions,  and  that  the  acci- 
dent occurred  in  consequence  of  said  negligence  of  the  defendant,  and 
net  otherwise.  It  is  not  alleged  specifically  that  the  log  got  upon  the 
track  by  reason  of  the  fire,  and  in  this  particular  the  complaint  is  imper* 
feet,  and  liable  to  criticism.  We  are  of  opinion,  however,  that  this  de- 
fect was  not  properly  reached  by  the  demurrer.  A  demurrer  admits  all 
facts  well  pleaded,  and  there  are  sufficient  facts  well  pleaded  in  this  com- 
plaint to  constitute  a  cause  of  action,  and  to  require  an  answer  from  the 
defendant. 

The  allegations  of  the  employment  of  the  deceased  by  the  defendant; 
that  at  time  of  the  accident  he  was  in  the  discharge  of  his  duty;  that  the 
accident  did  not  occur  by  reason  of  negligence  or  want  of  care  or  skill 
on  part  of  either  the  engineer  in  charge  of  the  engine,  or  of  the  deceased, 
but  that  it  did  occur  in  consequence  of  the  negligence  of  the  defendant 
in  failing  to  keep  its  track  free  from  obstruction  at  the  point  mentioned — 
are  statements  of  facts  which  present  an  issue.  Such  issue  can  not  be 
met  by  a  demurrer;  certainly  not  by  the  demurrer  filed  herein,  the 
grounds  of  which  are  substantially  as  follows: 

1.  That  deceased  was  out  of  the  line  of  his  duty  as  fireman,  without 
the  knowledge  or  consent  of  the  defendant,  at  the  time  of  the  accident. 

2.  It  is  not  alleged  that  any  officer  or  agent  of  the  defendant,  whose 
duty  it  was  to  look  after  the  railroad  and  guard  against  obstructions,  was 
notified  of  any  danger  from  falling  timber  at  the  place  where  the  acci- 
dent occurred. 

3.  The  complaint  shows  that  defendant  did  not  have  notice  of  any 
danger  likely  to  arise  from  falling  timber. 

4.  The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Courts  have  held,  where  negligence  has  been  alleged  in  general  terms, 
that  while  the  pleading  is  not  for  this  cause  obnoxious  to  a  demurrer, 
yet  if  the  plaintiff  possesses  more  specific  information,  he  may  be  required, 
on  motion,  to  make  his  complaint  more  definite  and  certain:  Fitts'  Adm'r 
V.  Waldeck,  51  Wis.  569;  Hayden  v.  Anderson,  17  Iowa,  162;  O.  &  M. 
K.  Co.  V.  Callarn,  73  Ind.  265;  Railway  Co.  v.  Lavally,  36  Ohio  St.  225. 

It  is  a  duty  which  railroad  companies  owe  to  their  employees,  to  keep 
the  tracks  of  their  railways  free  from  obstructions  that  would  endanger 
the  lives  of  the  latter.     This  duty  is  not  absolute,  but  has  its  limitations^ 
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Trbich  are  clearly  stated  by  Mr.  Justice  Elbert,  in  Colorado  Central  B.  B. 
▼.  Ogden,  3  Cof.  510. 

The  learned  judge  says:  ^'The  company  must  use  all  reasonable  pre- 
cautions and  care  to  secure  the  safety  of  its  employees,  by  keeping  the 
roadway  in  repair.  It  can.not  through  want  of  watchfulness  expose  them 
to  unreasonable  risks  in  this  respect  and  escape  liability,  but  the  duty 
imposed  is  that  of  ordinary  care.  This  ordinary  care  must  be  measured 
by  the  danger  of  the  service  and  proportioned  to  it.  Considering  the 
dangerous  force  which  a  railway  company  puts  in  motion,  the  term  '  ordi- 
nary care '  towards  its  employees  imposes,  without  doubt,  a  high  degree  of 
diligence  In  keeping  the  road  and  all  its  appliances  in  perfect  repair,  but 
it  neither  warrants  nor  insures  against  defects." 

While  the  mere  fact  that  an  injury  to  an  employee  was  occasioned  by 
an  obstruction  of  the  track  does  not  make  out  a  prima  facie  case  of  lia- 
bility against  the  railroad  company,  yet  when,  as  in  the  present  instance, 
it  is  further  alleged  that  the  obstruction  was  upon  the  track  by  reason  of 
the  negligence  of  the  company,  and  that  the  employee  was  in  the  dis- 
charge of  his  duty,  and  exercising  due  care  and  skill  at  the  time  the  in- 
jury was  received,  such  allegations  do  constitute  prima  facie  a  case  of 
liability  against  the  railroad  company. 

The  late  Chief  Justice  Breese,  in  commenting  upon  the  liability  of  rail- 
way companies  to  their  employees,  upon  a  review  of  authorities,  said : 
^'The  result  of  which  rulings  is,  not  to  hold  those  companies  as  insurers 
that  their  road  and  appurtenances  and  instrumentalities  ai*e  safe  and  in 
good  condition,  but  that  they  must  do  all  that  human  care  and  vigilance 
and  foresight  can  reasonably  do,  consistent  with  the  modes  of  conveyance 
and  the  practical  operation  of  the  road,  to  put  them  in  that  condition 
and  to  keep  them  so.  ^  ^  *  On  the  other  hand,  they  are  not  answer- 
able for  latent  defects  in  materials  employed  in  the  constrqction  of  their 
machinery,  which  the  usual  and  well-recognized  tests  of  science  and  art 
afford  for  the  purpose  but  fail  to  detect;  nor  are  they  liable  for  accidents 
occurring  by  which  injury  ensues,  when  skill  and  experience  are  not  able 
to  foresee  and  avoid  them :"  T.  P.  &  W.  B'y  Co.  v.  Conroy ,  68  111.  567, 
568. 

One  of  the  principal  objections  urged  in  this  court  to  the  complaint 
is,  that  the  charge  of  negligence  made  against  the  railway  company  is  not 
sufficient  to  admit  proof  of  facts  fixing  the  liability  of  the  defendant,  for 
the  reason  that  it  is  not  alleged  that  notice  of  the  danger  to  be  appre- 
hended was  given  to  the  person  or  officer  whose  duty  it  was  to  oversee 
and  provide  against  obstructions.  This  position  is  not  maintainable. 
The  charge  of  negligence  is  made  directly  against  the  defendant,  and 
the  effect  of  the  demurrer  is  to  admit  that  the  obstruction  which  caused 
the  death  of  the  deceased  was  upon  the  track  by  reason  of  the  defend- 
ant's negligence. 

In  Hildebrand,  Adm'r,  v.  The  Toledo  etc.  B'y  Co.,  47  Ind.406,  the 
court  say:  "The  counsel  on  both  sides  have  filed  loug,  able,  and  search- 
iug  briefs.  The  brief  on  behalf  of  the  appellee  is  chiefly  confined  to 
the  question  of  the  liabiliiy  of  the  company  for  the  negligence  of  its 
servants,  by  which  a  co-servant  was  injured  or  killed;  but  we  think  this 
is  not  the  case  made  by  the  first  and  third  paragraphs  of  the  complaint, 
as  they  directly  charge  negligence  against  the  defendant  itself.  This  is 
admitted  by  the  demurrer,  and. we  think  that  no  authority  can  be  found 
where  negligence  has  been  directly  charged  against  the  defendant,  that 
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a  demurrer  for  want  of  sufficient  facts  has  been  sustained.  How  this 
charge  may  be  avoided  bj  an  answer  on  the  evidence  is  not  before  us, 
but  only  as  to  whether  these  paragraphs  of  the  complaint,  all  allegations 
therein  being  admitted  by  the  demurrer,  required  an  answer.  "Vfe  hold 
that  these  paragraphs  of  the  complaint  required  an  answer." 

In  2  Thompson  on  Negligence,  p.  1246,  it  is  said  that  negligence  on 
the  part  of  the  defendant  is  the  gist  of  the  action,  and  must  be  charged 
in  the  plaintiff's  petition,  but  that  an  allegation  specifying  the  act  con- 
stituting the  injury,  and  alleging  that  it  was  negligently  and  carelessly 
done,  is  sufficient:  See  also  Id.,  pp.  1248  and  1254;  and  Grinde  v.  The 
M.  &  St.  P.  R.  R.  Co.,  42  Iowa,  376. 

It  is  clear  from  the  principles  announced  and  authorities  cited  that  the 
following  further  objections  to  the  complaint,  made  by  counsel  for  de- 
fendant in  error,  are  not  available  under  this  demurrer,  viz. :  That  suffi- 
cient time  had  not  elapsed  after  notice  of  the  fire  for  defendant  to  have 
provided  a  guard  at  that  place,  either  to  give  notice  of  danger  or  remove 
obstruction;  that  it  does  not  show  how  long  such  obstruction  had  been 
on  the  track,  or  that  defendant  knew  or  ought  to  have  known  it  was  on 
the  track;  that  it  does  not  allege  when  such  notice  was  had  upon  the  de- 
fendant, nor  upon  what  officer  or  agent  of  the  company,  nor  how  the 
tree  got  upon  the  track. 

Chief  Justice  Breese,  in  T.  P.  &  W.  R'y  Co.  v.  Conroy,  68  111.  569, 
in  speaking  of  the  strong  obligation  resting  on  railroad  companies  to  use 
all  reasonable  means  to  acquire  knowledge  of  the  condition  of  their 
roads,  says:  *'  The  law  will  not  allow  them  to  be  out  of  repair  an  honr 
longer  than  the  highest  degree  of  diligence  requires;  and  further,  it  is 
their  duty  to  keep  a  sufficient  force  at  command,  and  of  capacity  suffi- 
cient to  discover  defects  and  apply  the  remedy.  Neglecting  to  keep  it 
in  the  best  condition,  if  injury  occurs  thereby,  the  companies  will  be  lia- 
ble, and  they  ought  to  be  so  liable.  From  this  responsibility  they  can 
not  be  relieved  except  by  showing  that  the  defect  was  one  which  could 
not  be  discerned  or  remedied  by  any  reasonable  skill  or  foresight." 

Such  is  the  state  of  the  law  upon  pleadings  of  this  character,  and  we 
must  hold  that  as  against  the  demurrer  filed  the  complaint  is  sufficient. 
The  defendant  may  have  a  perfect  defense  to  the  action,  but  if  so,  the 
facts  constituting  such  defense  must  be  pleaded. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed. 


AlDEN  Et  AL.  V.  CaBPENTES. 

Fiitd  December  14,  1883, 

Where  a  Motion  fob  a  Continuance  is  Made  on  Account  of  the  Absence  op  a 
Witness,  an  offer  of  the  adverse  J^^  ^  admitt  that  such  witness,  if  present,  would 
swear  to  what  was  stated  in  the  affidavit  for  a  continuance  may  be  allowed,  at  the  dis- 
cretion of  the  court,  as  well  after  the  court  has  decided  that  such  evidence  is  material 
as  when  the  motion  is  first  made. 

Admittino  the  Testimony  of  an  Absent  Witness  in  Order  to  Avoid  a  Continc- 
ANCB  is  not  an  admission  of  the  truth  of  such  testimony,  nor  does  such  admission  preclude 
the  party  admitting  it  from  rebutting  the  same  on  the  trilil. 

In  Actions  upon  Contracts  Wiiicu  do  not  Import  a  Consideration,  and  where  the 
consideration  must,  therefore,  be  averred  in  the  complaint,  a  denial  in  the  answer  of 
such  averment  forms  a  complete  issue,  and  needs  no  reply;  and  where  the  consideration 
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18  implied,  as  in  an  action  on  a  promissory  note,  the  implication  stands  in  the  place  of 
the  alleged  consideration,  and  an  answer  averring  want  of  consideration  is,  in  effect,  but 
a  denial  of  sach  implication,  and  needs  no  reply. 

FeNDI  j!0  THE  GONSIDEBATION  OF  A  MOTION,  WHICH  THE  COUBT  HAS  TaKEN  UNDER 

Advisement  until  a  subsequent  day,  it  is  not  an  irregularity,  assignable  for  error  fatal 
to  tiie  judgment,  for  the  court  to  try  another  case,  unless  a  party  nas  been  prejudiced 
thereby  or  deprived  of  some  right  affecting  the  fairness  and  verity  of  the  judgment. 

Appeal  from  a  judgment  of  the  county  court  of  Pueblo  county.  The 
opinion  states  the  facts. 

John  M.  Waldron  and  T.  T.  Player,  for  the  appellants. 

Fatton  d  Urmy,  for  the  appellee. 

Stone,  J.  Appellee  brought  suit  against  the  appellant,  E.  E.  Alden, 
and  one  A.  L.  Price,  upon  a  promissory  note,  of  which  the  following  is 
a  copy : 

"  $1000.  Pueblo,  Colobado,  January  5, 1882. 

"  One  month  after  date,  we  jointly  and  severally  promise  to  pay  to  the 
order  of  A.  Y.  Carpenter  one  thousand  doUars,  without  interest,  at  the 
Stodcgrowers'  National  Bank.    Value  received. 

"  Alden  and  Price. 

"  E.  K.  Alden. 

«*  A.  L.  Pbice." 

The  separate  answer  of  Alden  denies  that  he,  or  any  authorized  person 
U>T  him,  executed  said  note,  and  denies  that  the  said  note  was  executed 
and  delivered  to  plaintiff  by  the  defendants.  The  separate  answer  of 
Price  alleges  that  the  note  was  given  without  any  good  or  valuable  con- 
sideration whatever.  Defendant  Alden  filed  an  affidavit  for  continuance, 
on  the  ground  of  the  absence  of  a  certain  witness  by  whom  he  expected 
to  prove  that  said  defendant  alone  "  authorized  said  Price  to  sign  a  note 
for  the  indebtedness  to  plaintiff,  on  the  express  condition  that  the  said 
note  should  contain  a  provision  for  its  renewal  at  the  option  of  defend- 
ants at  maturity,  and  that*  this  provision  was  afterwards  omitted  from 
the  note  when  executed  by  said  Price  as  aforesaid,  without  said  Alden's 
consent." 

The  motion  for  continuance  was  argued  by  counsel  and  taken  under 
advisement  by  the  court,  and  afterwards,  when  the  court  was  about  to 
announce  its  decision  granting  the  continuance,  the  plaintiff  offered  to 
admit  that  the  witness  if  present  would  swear  to  what  was  stated  in  th^ 
affidavit  it  was  expected  to  be  proved  by  him,  whereupon,  against  the 
objection  of  defendant  Alden,  the  court  aJlowed  the  offer  of  plaintiff  and 
denied  the  continuance.  This  ruling  of  the  court  was  excepted  to  and  is 
made  one  of  the  grounds  of  «rror,  counsel  for  appeUants  objecting  that 
the  offer  of  appellee  was  not  made  in  apt  time. 

We  see  no  error  in  thia  ruling  of  the  court;  such  offer  id  a  privilege  of 
the  party  against  whom  the  continuance  is  sought,  and  the  allowance  of 
the  offer  as  made  is  within  ^^he.  discretion  of  the  court,  and  we  see  no 
good  reason  why  such  discretion  may  not  be  exercised  as  well  after  the 
court  has  decided  that  the  evidence  is  material  as  when  the  motion  is 
first  made.  It  certainly  would  be  unreasonable  to  expect  that  a  party 
would  admit  the  assumed  testimony  while  he  was  at  the  same  time  con- 
testing the  insufficiency  of  the  grounds  for  continuance.  It  is  only 
when  he  knows  that  the  continuance  will  otherwise  be  granted  that  such 
adverse  party  has  any  reason  for  admitting  the  supposed  testimony 
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sought.    The  ruling  of  the  court  below  by  the  continuance  was  in 
ficcordance  with  provisionB  of  section  158  of  the  civil  code  practice. 

Another  point  made  by  counsel  for  defendants  is,  that  the  offer  of 
plaintiff  should  have  been  to  admit  the  truth  of  the  supposed  testi- 
mony, and  not  merely  that  the  absent  witness  would  swear  to  the  same 
if  present.  For  the  same  reason,  error  is  assigned  to  the  ruling  of  the 
court  in  allowing  plaintiff  on  the  trial  to  introduce  evidence  contradict- 
ing the  admitted  testimony  of  the  absent  witness.  There  was  no  error 
in  this.  Admitting  the  testimony  of  an  absent  witness  in  order  to  avoid 
a  continuance  of  the  cause  is  not  to  be  taken  as  an  admission  of  the  truth 
of  such  testimony.  Nor  does  such  admission  preclude  the  party  admit- 
ting it  from  rebutting  the  same  on  the  trial :  Boggs  y.  The  M.  N.  Co. , 
14  Cal.  358;  Blakeman  v.  Vallejo,  15  Id.  639;  O'Neil  v.  N.  T.  &  C.  Co., 
3  Nev.  141;  State  v.  Geddis,  42  Iowa,  264. 

The  principal  authority  cited  in  support  of  this  assignment  is  the  case 
of  Supervisors  etc.  v.  M.  &  W.  R.  R.  Co.,  21  111.  368,  where  the  court 
below  had  held  that  such  admitted  testimony  was  liable  to  contradiction, 
and  the  supreme  court,  in  passing  upon  the  question,  say:  *'  We  think, 
on  principle,  this  view  of  the  court  was  correct,  as  all  parol  testimony 
should  be  open  to  contradiction  and  to  rebuttal;  but  this  court,  having,  at 
a  very  early  day,  Willis  y.  The  People,  1  Scam.  402,  established  a  differ- 
ent rule,  *  *  *  adhered  to  up  to  this  time,  we  do  not  feel  justified  in 
disturbing  it." 

Another  ground  of  error  assigned  is,  that  since  the  plaintiff  filed  no 
reply  to  the  separate  answer  of  Price  averring  want  of  consideration  for 
the  making  of  the  note,  this  averment  must  be  taken  as  admitted  to  be 
true,  and  that  as  such  defense  extended  to  both  defendants,  the  plaintiff 
was  not  entitled  to  judgment. 

Two  questions  arise  upon  this  assignment:  1.  Could  the  defendant 
Alden,  who,  by  his  own  plea,  had  merely  denied  the  execution  of  the 
note,  claim  the  benefit  of  this  separate  plea  of  the  defendant  Price?  2. 
Was  this  plea  one  which  required  a  reply  ? 

As  we  think  this  last  question  must  be  answered  in  the  negative,  it  is 
unnecessary  to  pass  upon  the  first. 

In  assumpsit  at  common  law,  evidence  of  the  want  of  consideration  for 
iho  contract  declared  upon  was  admissible  under  the  general  issue,  and 
hence  there  was  no  necessity  for  the. defendants  pleading  it  specially. 

The  practice,  however,  under  which  almost  everything  had  come  by 
degrees  to  be  allowed  as  a  defense  under  the  general  issue  in  actions  of 
assumpsit  and  debt,  was  naturally  changed  by  the  rules  of  the  English 
courts,  known  as  the  Hilary  term  rules,  under  the  statute  of  4  Wm.  lY., 
for  the  purpose  of  preventing  an  abuse  ^  by  which  the  plaintiff  was 
frequently  misled  as  to  the  special  defense  intended  to  be  relied  upon 
under  the  general  issue.  And  for  some  such  reason,  probably,  a  statute 
of  Illinois,  under  which  decisions  are  found,  required  a  want  of  consid- 
eration, as  well  as  a  failure  in  whole  or  in  part  of  the  consideration,  in 
that  class  of  contracts  upon  which  the  forms  of  action  referred  to  will 
lie  to  be  specially  pleaded. 

The  statute  of  Colorado  of  1868,  on  the  subject  of  bonds,  bills,  and 
promissory  notes.  Gen.  Laws,  sec.  97,  provides  that  in  actions  upon 
notes,  bonds,  bills,  etc.,  **  it  shall  be  lawful  for  the  defendant,  against 
whom  such  action  shall  have  been  commenced  by  the  obligee  or  payee, 
to  plead  such  want  of  consideration,  or  that  the  consideration. has  wholly 
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or  in  part  failed;"  wiib  certain  provisions  as  to  bona  fide  assignees.  In 
New  York,  it  is  held  that  evidence  of  payment,  release,  accord  and  satis- 
faction, and  such  like  defenses,  is  not  admissible  under  a  general  denial, 
but  must  be  specially  pleaded,  and  this  ruling  is  put  upon  the  ground 
that  the  general  denial  under  the  code  is  wholly  unlike  the  general  issue 
at  common  law:  See  the  leading  case  of  McKyring  v.  Bull,  16  N.  Y.  297. 

In  California,  however,  in  a  suit  upon  a  promissory  note,  where  the 
complaint  averred  that  the  note  was  unpaid,  and  that  there  was  due  upon 
it  a  specified  sum,  it  has  been  held  that  evidence  of  payment  is  admissi- 
ble under  the  general  denial:  Davanny  v.  Eggenhoff,  43  Cal.  895.  This 
decision  is  based  upon  that  in  the  case  of  Fish  v.  Caler,  21  Id.  71,  where 
the  defense  of  payment  was  pleaded  specially,  to  which  plea  there  was 
no  replication,  and  upon  the  question  whether  the  want  of  such  replica- 
tion admitted  the  plea,  the  court  held  that  the  plea  amounted  to  a  simple 
traverse  of  the  averment  in  the  complaint,  that  the  note  was  due  nnd 
unpaid,  and  hence  needed  no  replication:  See  als'o  McArdle  v.  Mc- 
Ardle,  12  Minn.  98. 

The  question  respecting  the  ofiSce  and  scope  of  a  general  denial  in 
code  pleadings  does  not  arise  in  the  case  before  us,  since  there  is  no 
such  thing  as  a  general  denial  in  the  Colorado  code,  a  specific  denial  be- 
ing required  to  each  and  every  allegation  in  the  complaint  intended  to 
be  controverted.  It  was  therefore  proper,  under  the  requirements  of 
the  code,  and  in  accordance  with  the  provisions  of  the  statute  before 
referred  to,  respecting  suits  upon  bonds,  bills,  and  promissory  notes,  to 
plead  the  want  of  consideration  by  specific  averment. 

But  although  an  affirmative  averment  that  the  note  was  made  ''  with- 
out any  good  or  valuable  consideration  whatever,"  can  it  be  taken  to 
amount  to  more  in  effect  than  a  simple  traverse  of  the  complaint  ?  True, 
it  is  not  a  denial  of  any  specific  allegation  in  the  complaint,  but  the  in- 
strument in  suit  being  one  of  a  class  which  imports  a  legal  consideration 
prima  facie  ^  it  was  not  necessary  to  aver  the  consideration  in  the  com- 
plaint. 

The  consideration  of  a  contract  is  but  the  inducement  for  the  obliga- 
tion. It  stands  upon  a  different  footing  from  a  failure  of  consideration, 
which  must  always  occur  subsequent  to  the  making  of  the  contract,  and 
whiph,  if  pleaded  as  a  defense,  may  well  be  regarded  as  new  matter  in 
avoidance  of  the  original  cause  of  action,  and  calling  for  a  reply.  ''  If  a 
cause  of  action  has  once  accrued  or  existed,  and  has  been  satisfied  or 
defeated  by  reason  of  something  which  has  occurred  subsequently,  that 
is  new  matter,  which  must  be  pleaded  in  order  to  render  it  competent  as 
evidence:"  Evans  v.  Williams,  GO  Barb.  346. 

In  action^  upon  contracts  which  do  not  import  a  consideration,  where 
the  consideration  must  therefore  appear  in  the  complaint,  a  denial  in 
the  answer  of  such  averment  forms  a  complete  issue,  and  hence  needs  no 
reply,  where  the  consideration  is  implied,  as  in  this  case;  the  implication 
stands  in  the  place  of  the  alleged  consideration  in  the  other  class,  and 
an  answer  averring  want  of  consideration  is  in  effect  but  a  denial  of  this 
implication;  hence  no  reason  is  perceived,  upon  principle,  why  under 
such  denial  as  complete  an  issue  is  not  found  in  one  case  as  in  the  other. 

In  the  one  case  the  answer  is  a  traverse  of  the  expressed,  and  the 
other  a  traverse  of  the  implied,  consideration,  and  a  replication  would 
be  merely  *'a  traverse  upon  a  traverse:"  Stephen's  Plead.  197.  In 
the  case  o£  Goddard  v.  Fulton,  21  Cal.  430,  in  construing  the  nature 
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and  effect  of  code  pleadings  in  a  case  involving  substantiallj  the  same 
question  as  the  one  before  us,  it  nvas  laid  down  that  where  the  allega- 
tions of  an  answer,  although  stated  in  an  affirmative  form,  are  in  effect 
only  a  denial  of  the  allegations  of  the  complaint,  they  do  not  constitute 
new  matter  within  the  meaning  of  the  practice  act;  and  therefore  where 
an  answer  to  a  complaint  in  the  usual  form  on  a  promissory  note  ad- 
mitted the  making  of  the  note,  but  averred  that  it  was  made,  not  on 
account  of  auy  indebtedness  between  the  parties,  but  for  the  purpose  of 
being  used  as  collateral  security  for  a  debt  due  a  third  person  from  the 
maker  and  payee  jointly,  that  the  joint  debt  was  subsequently  paid,  and 
that  the  note,  having  thus  heeome functus  officio,  should  have  been  can- 
celed, but  through  fraud  was  taken  and  held  by  the  payee,  and  by  him 
transferred  to  the  plaintiff  without  consideration,  it  was  held  by  the  su- 
preme court  of  that  state  that  these  allegations  in  the  answer  were  not 
new  matter  which  was  admitted  by  a  failure  to  reply;  that  their  only  ef- 
fect was  to  deny  that  any  obligation  Qf  the  character  stated  in  the  com- 
l^laint  was  ever  created  by  the  signing  of  the  note,  and  thus  to  traverse 
its  essential  allegations.  In  other  words,  these  averments  of  the  answer 
were  decreed  to  be  a  mere  traverse  of  the  implied  consideration  of  the 
note  sued  upon. 

We  are  aware  that  in  the  numerous  discussions  of  similar  vexed  ques- 
tions arising  upon  the  construction  of  pleadings  under  the  code  system, 
conflicting  views  are  held  by  text-writers  and  courts  of  different  states, 
from  some  of  which  conclusions  are  found  opposed  to  that  reached  by  us 
upon  the  point  under  consideration,  but  upon  both  principle  and  author- 
ity  we  feel  warranted  in  holding  that  the  averment  of  the  answer  in  ques- 
tion amounts  to  no  more  than  a  denial  or  traverse  of  the  obligatory 
character  of  the  note  as  set  out  and  counted  upon  in  the  complaint,  and 
which  needed  no  reply  in  order  to  form  an  issue,  and  a  failure  to  reply 
was  therefore  no  admission  of  the  truth  of  such  denial. 

It  is  also  assigned  for  error,  that  pending  the  consideration  of  the 
court  upon  a  motion  made  in  the  case,  and  which  the  court  had  taken 
under  advisement  until  a  subsequent  day,  said  court  allowed  another  case 
to  be  called  up,  heard  the  same,  and  rendered  judgment  therein.  This 
was  no  sufficient  cause  for  assignment  of  error.  It  was  at  most  a  mere 
irregularity,  which  could  not  have  prejudiced  the  appellant  in  the  least. 

The  trial  in  this  case  was  had  to  the  court  without  the  intervention  of 
a  jury,  while  the  ad  interim  proceedings  in  the  other  case,  as  appears  from 
bill  of  exceptions  and  briefs  of  counsel,  were  for  the  purpose  of  decreeing 
a  divorce  between  one  George  Crummy  and  Mary  his  wife;  a  matter  which 
was  probably  treated  as  of  no  unusual  importance,  and  the  case  possess- 
ing, we  may  suppose,  some  elements  of  urgency,  since  it  occupied  the 
attention  of  the  court  but  a  small  part  of  one  day.  However  much  such 
in*egularitie8  in  the  mode  and  order  of  proceedings  by  a  trial  court  are  to  be^ 
Condemned  when  they  operate  to  delay  pending  trials,  or  prejudice  parties 
therein,  they  may  at  other  times  be  inevitable,  or  even  in  furtherance  ofr 
justice,  but  at  all  events  are  matters  of  procedure  within  the  sound  dis- 
cretion of  the  court,  and  not  assignable  for  error  fatal  to  a  judginent 
rendered,  unless  an  abuse  is  shown,  such  as  has  prejudiced  or  deprived 
a  party  of  some  right  affecting  the  fairness  and  verity  of  the  judgment. 

The"  foregoing  are  all  the  alleged  errors  that  ^eed  be  noticed. 

Judgment  affirmed. 
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Maivtille  v.  Pabks  et  al. 

Mled  December  £1,  1883. 

A  Minting  Pabthebship  is  not  Reotbicted  to  Cases  whebe  the  Mine  is  Owned 
by  the  parties  working  it.  Snch  partnership  may  exist  as  well  where  the  parties  have 
a  joint  interest  and  co-operation  merely  in  the  working  of  the  mine,  or  in  carrying  on 
mining  operations,  as  where  they  own  the  mine  itself. 

The  Relation  of  Minino  Pabtnebship  between  the  Defendants,  with  Respept 
TO  the  Minino  Opebations,  for  the  carrying  on  of  wliich  the  debt  sued  for  was  created, 
held  to  be  established  by  the  facts.    > 

CO-WOBKEBS  in  A  MiNINO  OpEBATION,  TO  THE  EXTENT  OF  THEIB  InTEBEST  IN  THE 

PfiOPEBTY,  are  tenants  in  common,  and  in  the  working  of  the  mine  are  considered  as 
partners. 

One  Membeb  of  a  Mining  Pabtnership  has  Implied  Authobitt  to  Bind  the 
FiBM  for  articles  purchased,  essential  to  the  carrying  on  of  the  business  and  the  accom- 
plishment of  the  purpose  of  the  partners  in  working  the  mine,  notwithstanding  there  is 
a  secret  agreement  between  such  partners  by  which  some  of  them  were  not  to  be  liable 
for  the  expenses  of  the  business.  Such  agreement  could  not  affect  the  rights  of  those 
who  dealt  with  the  partnership  without  any  notice  of  the  limitation  upon  the  individual 
liability  of  particular  members. 

Defense  of  Special  Pabtnership  and  Notice  tiiebeof  by  the  Plaintiff  must  be 
pleaded,  or  evidence  thereof  is  inadmissible. 

The  Taking  of  a  Default  against  a  Defendant  upon  Failube  to  Plead  is  a 
Pbivilege  of  the  plaintiff,  and  if  he  chooses  to  waive  it  previous  to  trial  it  is  not  a 
matter  of  which  the  party  in  default  can  complain,  nor  can  it  affect  the  validity  of  the 
jadgment.  The  only  purpose  of  a  default  is  to  limit  the  time  during  which  the  defend- 
ant may  file  his  answer,  and  such  time  never  extends  beyond  a  trial  and  judgment. 

Ebrob  to  the  county  court  of  Lake  couptj.  The  opinion  states  the 
facts. 

Louis  Branson,  for  the  plaintiff  in  error. 

B.  D.  Thompson,  T.  A.  DicksMx,  and  W.  S.  Nash,  for  the  defendants  in 
error. 

• 

Stone,  J.  The  plaintiff  Manrille  sued  the  defendants  to  recover  the 
price  of  certain  goods  sold  and  delivered,  for  which  the  complaint  al- 
leged a  joint  and  several  promise  to  pay  on  the  part  of  defendants.  Two 
of  the  defendants,  Parks  and  Yates,  answered  on  their  own  behalf,  de- 
nying the  sale  and  delivery  to  them,  and  denying  any  promise  to  pay  by 
them  or  either  of  them. 

The  defendant  Smith  filed  a  separate  answer,  denying  the  sale  and  de- 
livery, and  denying  a  promise  to  pay  by  all  or  any  of  the  defendants  of 
the  sum  alleged  to  be  due.  The  other  two  defendants.  Bush  and  Hen- 
derson, filed  no  answer. 

The  testimony  brought  up  by  the  record  discloses  the  following  facts: 
Bosh  proposed  to  Parks  and  Yates  that  they  go  into  a  mining  operation 
toigether  to  make  some  money;  Parks  and  Yates  knew  that  one  Brandon 
had  a  mine,  one  half  interest  in  wh%;h  could  be  secured  to  develop  and 
purchase,  whereby  money  could  be  made  if  it  turned  out  well,  and  it 
was  proposed  that  Parks  and  Yates  make  the  necessary  arrangement 
with  Brandon  for  this  purpose.  Accordingly  Parks  and  Yates  made  a 
preliminary  arrangement  with  Brandon,  and  afterwards  a  meeting  was 
had  at  the  office  of  Parks  and  Yates,  in  LeadvUle,  where  were  present 
Brandon,  Parks,  Yates,  Bush,  Smith,  and  Henderson,  at  which  meeting 
an  agreement  was  made,  and  a  bond  for  a  deed  of  a  one  half  interest  in 
the  mine  in  question,  called  the  Tip  Top  mine,  was  executed,  giving  tl^e 
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defendants  the  priyilege  of  working  the  mine  for  ninety  days,  with  the 
option  of  purchase  within  that  time. 

The  several  interests  which  the  parties  were  to  have  in  the  mine  were 
agreed  upon,  and  mentioned  in  the  bond.  A  day  or  two  afterwards  this 
bond  was  taken  up  by  agreement  of  the  parties,  and  a  deed  in  lieu 
thereof  was  executed  by  Brandon,  which  was  deposited  in  escrow,  condi- 
tioned like  thel3ond,  for  payment  of  the  agreed  price  of  the  half  interest 
in  the  mine  within  ninety  days,  during  which  time  the  grantees  were  to 
have  possession  for  the  purpose  of  working  and  development,  for  taking 
out  ore  which  should  be  found  therein. 

The  grantees  named  in  the  deed  were  Bush,  Smith,  Henderson,  and 
Parks  and  Yates,  and  the  interest  of  each  respectively  was  expressed  as 
in  the  bond  previously.  This  matter  being  arranged,  it  was  proposed 
by  Bush  that  Henderson  take  charge  of  the  mine  as  manager  or  foreman, 
and  prosecute  work  thereon,  and  no  one  objecting  to  such  a  proposition, 
it  was  assented  to,  and  accordingly  Henderson  immediately  employed 
men,  purchased  the  necessary  supplies  of  tools,  etc.,  and  prosecuted 
work  on  the  mine  for  two  or  three  months.  Parks  and  Yates  both  testi- 
fied that  by  an  understanding  between  them  and  Bush  they  were  to  pay 
no  money  for  their  interest  in  the  mine*  nor  for  working  the  same,  but 
that  such  interest  was  paid  for  by  their  legal  services  in  procuring  the 
contract  with  Brandon,  drawing  up  the  papers,  etc.,  and  that  they  bad 
not  paid  nor  been  called  on  to  pay  a  dollar  in  money  for  such  interest  or 
for  working  the  mine. 

Henderson  testified  that  he  was  to  be  allowed  five  dollars  per  day  for 
his  services  in  superintending  the  work,  and  that  these  wages  were  to 
apply  in  payment  of  his  share  in  the  mine.  He  also  testified  that  Smith 
furnished  one  hundred  and  twenty  dollars  towards  the  expenses  of  the 
work,  and  that  Bush  furnished  all  the  rest  of  the  money  that  was  paid 
on  account  of  such  expenses. 

In  pursuance  of  his  authority  as  manager  or  foreman  of  the  working 
of  the  mine,  Henderson  purchased  of  the  plaintiff  certain  supplies, 
consisting  of  tools,  powder  and  fuse  for  blasting,  etc.,  necessary  for 
working  the  mine,  which  goods  were  so  purchased  by  Henderson  on  be- 
half of  the  parties  interested,  and  were  sold  by  the  plaintiff,  as  testified 
to  by  him,  on  the  credit  of  said  parties,  Henderson  informing  him  at  the 
time  of  the  purchase  who  the  parties  in  interest  were,  and  naming  each 
of  the  defendents  as  parties  in  the  enterprise. 

Plaintiffs  knew  the  defendants  personally,  and  Bush  was  present  with 
Henderson  when  some  of  the  purchases  were  made  in  the  store  of  plaint- 
iff. Henderson  testified  that  he  knew  nothing  of  any  understanding  that 
Parks  and  Yates  were  to  pay  no  part  of  the  expenses,  as  testified  to  by 
them,  and  the  plaintiff  had  no  knowledge  or  notice  of  such  fact  or  con- 
dition until  after  the  controversy  arose  respecting  payment  for  the  goods 
purchased  from  him  by  Henderson  on  behalf  of  all  the  defendants. 

The  county  court,  which  tried  the  case  without  the  intervention  of  a 
jury,  found  as  follows:  1.  That,  from  the  evidence,  it  is  not  shown  that 
the  said  defendants  ever  entered  into  a  mining  copartnership  for  the  pur- 
pose of  working,  carrying  on,  or  developing  the  said  Tip  Top  mine; 
2.  That  the  defendants  never  gave  the  said  Henderson  any  authority  to 
purchase  the  said  goods  from  the  plaintiff  in  their  names,  and  that  in 
fact  said  Henderson  never  had  any  authority,  in  law  or  fact,  to  par- 
chase  said  goods,  or  any  part  of  the  same,  or  to  bind  them  in  any  way  or 
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manner  for  the  price  and  value  of  said  goods,  or  any  part  of  the  same; 
and,  8.  That  the  said  defendants  are  entitled,  under  the  facts  proven  and 
the  law,  to  a  judgment  against  the  plaintiff  for  their  costs  in  this  action 
by  them  paid,  laid  out,  and  expended,  and  that  the  plaintiff  take  nothing 
by  this  action. 

Judgment  was  rendered  in  accordance  with  those  findings,  and  the 
principal  question  to  be  determined  upon  the  errors  assigned  is  a  mixed 
question  of  law  and  fact:  Were  the  findings  and  judgment  in  accordance 
with  law,  under  the  state  of  facts  disclosed  by  the  evidence  ? 

The  case  was  tried  below  and  is  argued  here  upon  the  theory  tjiat  the 
liability  of  the  defendants  depends  upon  whether  the  relation  existing 
between  them,  in  respect  to  the  mine  and  its  working,  constituted  a  part- 
nership. In  Charles  y.  Eschelman,  5  Col.  107,  it  is  said  that ''  a  mining 
partnership  is  held  to  exist  where  the  several  owners  of  a  mine  co-oper- 
ate in  the  working  of  the  mine,"  and  the  court  proceeds  then  to  point 
out  some  of  the  differences  between  a  mining  partnership  and  an  ordi- 
n€U7  trading  partnership;  but  we  apprehend  that  this  language  of  the 
court,  while  applicable  to  the  case  before  it,  was  not  intended  to  restrict 
the  definition  of  such  partnership  solely  to  cases  where  a  mine  is  owned 
by  the  parties  working  it,  for  it  is  evident  that  a  mining  partnership  may 
exist  as  well  where  the  parties  have  an  interest  merely  in  the  working  of 
a  mine,  or  in  carrying  on  mining  operations,  as  where  they  own  the  mine 
itself.  Indeed,  in  the  cases  where  the  question  of  mining  partnershix^ 
first  arose  in  the  English  courts,  it  was  doubted  whether  the  joint  or 
joint  and  several  owners  of  mines  who  combined  to  realize  and  enjoy  the 
profits  of  the  estate,  under  a  general  system  of  management,  should  be 
considered  other  than  joint  tenants,  or  tenants  in  commpn  of  the  land, 
not  subject  to  the  laws  of  partnership;  while,  on  the  other  hand,  a  com- 
bination for  the  working  of  mines  merely,  or  as  a  paramount  object,  and 
trading  and  dealing  in  the  products,  would  constitute  a  partnership  for 
such  purpose.  But  these  views  were  subsequently  modified,  so  that  for 
many  years  both  English  and  American  authorities  have  held  that  co-ten- 
ant owners,  as  well  as  lessees  or  parties  having  only  equitable  interests 
in  the  property,  or  holding  under  license  to  work,  or  develop,  or  where 
the  owner  furnishes  the  mine  and  another  the  capital  and  labor,  under 
an  agreement  to  share  the  profits  of  the  mine  jointly — ^in  all  such  cases 
there  may  be  a  partnership  for  mining  purposes. 

For  a  concise  review  of  rules  and  decisions  upon  this  subject,  see  Eock- 
well  on  Mines,  chapter  5,  and  the  case  of  Skillman  y.  Lachman,  23  Cal. 
200,  and  where,  as  also  in  the  case  of  Charles  v.  Eschelman,  5  Col.  107, 
the  distinguishing  differences  between  a  mining  and  ordinary  partnership 
are  pointed  out.  Whether  a  partnership  exists,  is  a  question  of  fact; 
what  a  partnership  is,  is  a  question  of  law:  Parsons  on  Partnership,  7. 
We  think  the  facts  in  this  case  fully  establish  the  relation  of  partnership 
between  the  defendants  with  respect  to  the  mining  operations,  for  the 
carrying  on  of  which  the  debt  here  sued  for  was  contracted.  It  was  one 
of  those  mining  partnerships,  so  common  in  this  country,  formed  for  the 
purpose  of  carrying  on  mining  operations  in  a  particular  adventure,  com- 
bining some  of  the  incidents  of  an  ordinary  partnership  and  some  of  the 
incidents  of  a  tenancy  in  common.  See  Settember  v.  Putnam,  30  Cal. 
493. 

To  the  extent  of  their  interest  in  the  property  they  were  tenants  in 
common,  and  in  the  working  of  the  mine  they  are  to  be  considered  as 
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gartners:  Dougherty  y.  Greary,  30  Cal.  300;  Daiyea  y.  Burt,  28  Id.  569; 
killman  v.  Lachman,  23  Id.  200. 

Upon  the  contract  with  the  owner  of  the  mine,  the  defendants  had  an 
option  of  the  property  in  which  the  respective  interests  of  each  were  de- 
fined and  understood,  while  the  working  of  the  mine  was  for  their  joint 
benefit  and  profit,  establishing  such  a  community  of  interest  in  the  ad- 
Tenture  as  constitutes  a  mining  partnership:  Parsons  on  Partnership,  67; 
Duryea  v.  Bui-t,  supra. 

Mr.  Parks  himself  testifies  that  the  bond  was  to  purchase  the  property, 
and  contained  a  condition  '*  that  Mr.  Bush  and  his  party  desired  to  pur- 
chase the  property,  and  were  purchasing  it  to  take  out  mineral,  and  it 
run  for  sixty  or  ninety  days  or  more  for  working  the  properly,  and  pay 
money  for  the  mine."  Mr.  Yates,  in  his  testimony,  says:  **  Mr.  Bush 
inquired  of  Mr.  Brandon  about  the  working  of  the  mine,  and  Brandon 
explained  to  Bush  exactly  how  the  mine  ought  to  be  worked;  that  there 
ought  to  be  a  tunnel  run  to  connect  with  a  certain  shaft  on  the  hill,  and 
Bush  and  Brandon  settled  the  thing  finally." 

Yates  further  stated,  on  cross-examination,  that  the  matter  of  working 
the  mine  was  perfectly  understood;  that  Bush  and  Henderson  made  the 
office  of  Parks  and  Yates  their  headquarters;  that  he,  Yates,  frequently  in- 
quired of  Henderson  how  the  mine  was  getting  along,  and  that  he  made 
such  inquiries  on  account  of  his  interest  in  the  mine.  We  thiuk  this  and 
the  other  testimony  in  the  case  upon  this  point  fully  establishes  the  fact 
that  there  was  a  joint  interest  and  co-operation  of  all  the  defehdants  in 
the  working  of  the  mine,  and  such  interest  and  co-operation  constitutes 
a  miniog  partnership.  "A  partnership  may  be  implied  from  the  acts  of 
the  parties  as  well  as  by  express  intent  and  agreement.  It  is  not  neces- 
sary that  the  intention  of  being  partners  should  be  expressed  in  words, 
for  the  law  supplies  the  want  of  these  words:"  Parsons  on  Partnership, 
87.  And  even  although  parties  may  not  intend  to  become  partners,  yet 
if  they  enter  into  such  business  relations,  and  carry  on  such  acts  as,  in 
law,  constitute  a  partnership,  they  are  no  less  partners  than  if  they  had 
fully  intended  to  oecome  such:  Id.  86. 

In  seeking  to  establish  a  partnership  relation,  it  is  a  rule  of  evidence 
that  less  strictness  of  proof  is  required  where  partners  are  sued  than 
where  they  themselves  sue  as  such:  Greenl.  Ev.,  sec.  483. 

And  while  the  members  of  these  mining  partnerships  may  not  possess 
implied  authority  to  bind  the  company  or  firm  by  a  promissory  note,  or 
for  money  borrowed  to  carry  on  the  business,  yet  as  an  incident  of  such 
partnership  they  have  authority  to  bind  each  other  by  dealings  on  credit 
for  the  purpose  of  working  the  mines,  if  it  appears  to  be  necessary  or 
usual  in  the  management  and  course  of  working  the  mines:  Skillman  v. 
Lachman,  supra. 

In  this  case,  the  articles  purchased  of  the  plaintiff  were  essential  to 
the  carrying  on  of  the  business  and  the  accomplishment  of  the  purpose 
of  defendants  in  working  the  mine;  and  the  debt  beinff  createa  in  the 
necessary  and  usual  course  of  the  business,  and  within  the  scope  of  the 
partnership  adventure,  the  individual  member  who  made  the  purchase 
had  lawful  authority  to  contract  the  debt  and  to  bind  his  copartners 
thereby. 

The  general  principle  which  lies  at  the  foundation  of  a  partner's  lia- 
bility is,  **  that  every  partner  has  full  and  absolute  authority  to  bind  all 
the  partners  by  his  acts  or  contracts  in  relation  to  the  business  of  the 
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^  firm,  in  the  same  manner  and  to  the  same  extent  as  if  he  held  full  pow- 

ers of  attorney  from  all  the  members:"  Parsons  on  Partnership,  95. 

^  This  rule  rests  upon  the  doctrine  of  principal  and  agent,  and  indeed, 

^  it  may  be  said  that  partnerships  are  but  modified  forms  of  the  relation 

of  principal  and  agent.    Aside  from  the  differences  which  exist  between 

^  a  mining  partnership  and  an  ordinary  commercial  partnership,  none  of 

which  are  involved  in  this  case^  the  principles  and  rules  of  law  apph'ca- 
ble  to  the  latter  also  govern  the  former.  Mence  the  defendant  Bender- 
son  did  npt  require  special  or  express  authority  from  the  other  partners 
in  order  to  bind  them  in  the  purchase  of  the  ^oods  from  the  plaintiff. 
His  authority,  implied  by  the  law  of  agency  arising  out  of  the  partner- 
ship relation  between  the  defendants,  was  ample.  True,  this  authority 
of  each  partner  to  bind  the  others  is  an  implied  one,  and  as  between  the 
partners  themselves  there  may  exist  by  express  agreement  a  limitation 
upon  the  general  implied  authority,  but  third  persons,  dealing  with  the 
firm  without  notice  of  such  restrictions,  are  not  affected  thereby  with  re- 
8x>ect  to  dealings  within  the  scope  of  the  partnership  business:  Parsons 
on  Partnership,  95. 

Hence  it  is  no  defease  in  this  case  that  it  was  agreed  between  the  part- 
ners, if  such  be  the  fact,  that  the  defendants  Parks  and  Yates  were  not 
to  be  chargeable  with  the  expenses  of  the  business  beyond  their  contri- 
bution of  legal  services  as  claimed;  for  however  binding  this  might 
operate  upon  the  partners  inter  sese,  it  could  not  affect  the  plaintiff,  who 
dealt  wiih  them  without  any  notice  of  instruction  upon  the  individual 
liability  of  particular  members:  Parsons  on  Partnership,  94,  130;  Wood 
&  Oliver  v.  Yallette  et  als.,  1  Ohio  St.  172;  Burgan  v.  Lyell  et  al.,  2  Mich. 
102;  Lyell  &  Teller  v.  Sanborn,  Id.  109;  Fisher  v.  Bowles,  20  111.  396; 
Greenl.  Ev.,  sec.  481,  and  cases  cited. 

As  is  said  in  Winship  v.  Bank  of  U.  S.,  5  Pet.  661 :  "  It  is  usual  to  buy 
and  sell  on  credit,  and  if  this  be  so,  the  partner  who  purchases  on  credit  in 
the  name  of  the  firm  must  bind  the  firm.  This  is  general  authority  held 
out  to  the  world,  to  which  the  world  has  a  right  to  trust.  The  articles  of 
copartnership  are  perhaps  never  published.  They  are  rarely  if  ever  seen, 
except  by  the  partners  themselves.  The  stipulations  they  may  contain  are 
to  regulate  the  conduct  and  rights  of  the  parties  as  between  themselves. 
The  trading  world  with  whom  the  company  is  in  perpetual  intercourse  can 
not,  individually,  examine  these  articles,  but  must  trust  to  the  general 
powers  contained  in  all  partnerships.  The  acting  partners  are  identified 
with  the  company,  and  nave  power  to  conduct  the  usual  business  in  the 
usual  way.  This  power  is  conferred  by  entering  into  the  partnership,  and 
is,  perhaps,  never  to  be  found  in  the  articles.  If  it  is  to  be  restrained,  fair 
dealing  requires  that  the  restriction  should  be  made  known.  These  stip- 
ulations may  bind  the  partners,  but  ought  not  to  affect  those  to  whom 
they  are  unknown,  and  who  trust,  to  the  general  and  well-established 
commercial  law." 

None  of  the  defendants  in  their  answers  set  up  a  special  partnership, 
or  averred  any  limitation  of  liability  as  partners,  and  hence  evidence  of 
any  such  restriction  was  inadmissible.  To  render  such  evidence  admis- 
sible, it  was  essential  to  plead  such  limitation,  and  also  aver  notice 
thereof  to  the  plaintiff  previous  to  purchase  of  the  goods:  Qreenl.  Ev., 
sec.  485;  Lomme  v.  Eintzing,  1  Mont.  295.  Upon  the  uncontradicted 
evidence  in  the  case,  both  the  partnership  of  all  the  defendants  and  their 
liability  as  such  to  the  plaintiff  for  the  amount  claimed  were  established 
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as  conclusions  of  law,  and  the  plaintiff  was  entitled  to  the  judgment  de- 
manded. 

Another  question  presented  relates  to  the  subject  of  default.  It  is 
argued  by  counsel  for  defendants  that  no  judgment  could  have  been 
properly  rendered  against  those  defendants  who  failed  to  answer,  for  the 
reason  that  a  default  was  not  first  taken  against  them  for  failure  to  an- 
swer. We  do  not  regard  this  as  a  valid  objection.  The  default  could 
as  well  be  recited  and  entered  at  the  time,  of  the  rendition  of  final  judg- 
ment as  before.  The  taking  of  a  default  against  a  defendant  upon  fail- 
ure to  plead  is  a  privilege  of  the  plaintiff,  and  if  he  chooses  to  waive  it 
previous  to  trial,  it  is  not  a  matter  of  which  the  party  in  default  can 
complain.  The  only  purpose  of  a  default  is  to  limit  the  time  during 
which  the  defendant  may  file  his  answer,  and  that  time  never  extends 
beyond  a  trial  and  judgment:  Drake  v.  Davenick,  45  Cal.  455. 

There  is  no  difference  in  principle  between  a  final  judgment  against  a 
defendant  in  default  for  failure  to  answer,  and  a  judgment  against  a  de- 
fendant nil  dicit.  And  it  has  been  held  that  when  a  final  judgment  has 
been  rendered  against  one  who  was  in  default,  the  taking  of  a  default, 
"  if  it  was  essential  to  the  orderly  conduct  of  the  proceedings,"  will  be 
presumed  when  the  contrary  does  not  appear:  Miller  v.  Miller,  33  Cal. 
353. 

Under  common-law  practice,  the  summons  first  issued,  and  the  dec- 
laration was  not  filed  until  the  first  day  of  the  ensuing  term,  or  under 
our  former  practice,  ten  days  before  Uie  term,  and  thereafter  the  de- 
fendant answered  only  when  he  was  ruled  so  to  do  by  order  of  the  court. 
Under  the  code  practice  the  conditions  of  the  default  are  prescribed  by 
statute.  If  the  plaintiff  fails  to  take  a  default  before  trial,  this  is  a 
favor  to  defendant  of  which  he  can  not  complain  nor  reap  advantage. 
The  validity  of  a  judgment,  upon  trial  had,  can  not  be  made  to  rest  upon 
a  withholding  by  the  plaintiff  of  a  favor  to  defendant  or  a  waiver  of  a 
statutory  privilege. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Judgment  reversed. 


Hughes  v,  Gumminos  bt  al. 

Filed  January  ^  1884. 

JUBISDICnON  OVEB  THE  PKRSONS  AS  WeLL  AS  SUBJECT-MATTEB  IN  CONTROVERST  WHX 

Always  be  P&ksumed  in  support  of  the  jadgments  and  orders  of  courts  of  general  juria- 
diction,  when  the  same  are  questioned  in  colmteral  actions,  and  the  record  shows  noth- 
ing to  the  contrary,  although. such  jurisdiction  does  not  affirmatively  appear. 

VALIDITY  OF  AX  OrdER  MADE  BY  THE  CoUNTT  JUDOE  SETTING  ASIDE  A  JUDGMENT  OF 

Dismissal,  and  reinstating  a  cause  on  the  docket  of  the  county  court,  can  not  be  ques- 
tioned in  a  collateral  action,  although  the  record  fails  to  show  that  the  requisite  notice 
was  given  to  the  judgment  creditor,  or  his  assignee  if  the  judgment  has  faieen  assigned. 
If  erroneous,  the  error  can  only  be  corrected  in  a  direct  proceeding. 

The  Jurisdiction  of  the  County  Court  over  its  Judgments  is  not  Lost  upon 
filing  and  recording  a  transcript  of  the  judgment  of  the  justice  of  the  peace  in  the  office 
of  the  clerk  of  the  district  court.  The  object  of  such  filing  and  recording  is  merely  foor 
the  creation  of  a  lien  on  the  real  property  of  the  judgment  debtor. 

Ebbob  to  the  district  court  of  Clear  Creek  county.  The  opinion  states 
the  facts. 
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(7.  C.  Post  and  W,  T,  Hughes^  for  the  plaintiflf  in  error. 
R.  S,  Morrison,  for  the  defendants  in  error. 

By  Coubt.  The  controlling  question  presented  bj  this  record  is 
Tvheiher  the  district  court  had  the  power,  in  a  collateral  proceeding,  to 
pass  upon  the  validity  of  an  order  made  by  the  county  judge,  reiostating 
a  certain  cause  upon  the  docket  of  the  county  court.  If  the  district 
court  did  not  possess  such  power,  it  is  immaterial,  so  far  as  the  present 
action  is  concerned,  whether  the  action  of  the  county  judge  was  erro- 
neous or  otherwise.  For  if  erroneous,  the  error  can  only  be  coixected 
in  a  direct  proceeding. 

This  is  an  action  upon  an  appeal  bond,  executed  by  the  defendants  iu 
error  to  perfect  an  appeal  from  a  judgment  of  a  justice  of  the  peace  to 
the  county  court.  One  Henry  B.  Beighley  recovered  a  judgment  before 
a  magistrate,  for  the  sum  of  two  hundred  dollars  and  costs  of  suit, 
against  the  defendant  in  error,  Owen  Cummings.  From  this  judgment 
Cummings  took  an  appeal  to  the  county  court,  but  failing  to  prosecute 
bis  appeal,  it  was  dismissed  for  want  of  prosecution,  and  for  failure  of 
the  appellant  to  comply  with  a  rule  entered  against  him  by  the  county 
court,  requiring  payment  of  certain  costs. 

The  complaint  in  the  present  action  avers  that  said  judgment  was 
assigned  by  the  plaintiff,  Beighley,  to  Hughes,  the  plaintiff  in  error,  on 
the  same  day  on  which  the  appeal  was  dismissed.  The  defendants  in  error 
set  out  in  their  answer,  by  way  of  abatement  of  this  action  upon  the 
appeal  bond,  an  order  of  the  county  judge  reinstating  the  appeal  upon  the 
docket  of  the  county  court,  alleging  in  this  connection  that  there  was  no 
final  judgment  in  the  cause  so  appealed,  but  that  the  same  is  still  pending 
and  undetermined  in  said  county  court.  Plaintiff  in  error  replied,  aver- 
ring, among  other  matters,  that  he  is  and  has  been  the  sole  and  exclusive 
owner  of  the  judgment  from  the  day  of  the  dismissal  of  the  appeal,  and 
that  neither  he  nor  said  Beighley  had  notice  of  the  institution  of  pro- 
ceedings to  reinstate  the  appeal.  To  this  replication  the  district  court 
sustained  a  demurrer,  and  gave  judgment  that  the  defendants  go  with- 
out day. 

This  being  a  collateral  action,  the  ruling  of  the  district  court  was  cor- 
rect, unless  it  appears  from  the  records  of  the  county  court  that  the  lat- 
ter court  acted  without  jurisdiction  in  reinstating  the  appeal.  If  the 
county  court  can  be  said  to  have  acted  within  its  jurisdiction,  the  dis- 
trict court  had  no  power  to  either  revise  or  nullify  its  action.  The  order 
was  made  by  the  county  judge  at  chambers,  seventeen  days  after  the 
adjournment  of  the  term  at  which  the  appeal  was  dismissed.  Statutory 
authority  for  such  an  order  is  found  in  section  75  of  the  code  of  civil 
procedure  (1877),  which  provides,'  among  other  things,  that  '*  the  court 
jnay  »  *  *  upon  such  terms  as  may  be  just,  and  upon  payment  of 
costs,  relieve  a* party  or  his  legal  representatives  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  and  when  for  any  cause  satisfactory  to 
the  court,  or  the  judge  at  chambers,  the  party  aggrieved  has  been  unable 
to  apply  for  the  relief  sought  during  the  term  at  which  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the  court,  or  judge  at 
chambers  in  vacation,  may  grant  the  relief  upon  application  made  within 
a  reasonable  time,  not  exceeding  five  months  after  the  adjournment  of 
the  term." 

No.  6— 6 
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TLe  role  applicable  to  the  judgments  and  orders  of  courts  of  general 
jurisdiction  is  stated  to  be,  that  in  collateral  actions,  wben  the  record 
discloses  nothing  to  the  contrary,  jurisdiction  oyer  the  person  as  well  as 
the  subject-matter  will  always  be  presumed:  Wells  on  the  Jurisdiction 
of  Courts,  sees.  32,  37;  Baker  y.  Champlin,  12  Iowa,  204;  Housh  y.  The 
People,  66  111.  181;  Wenner  y.  Thornton,  98  HI.  168. 

In  the  leading  case  of  Peacock  y.  Bell,  1  Saund.  74,  the  rule  is  thus 
stated:  "Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court  but  that  which  especially  appears  to  be  so,  and  on  the 
contrary,  nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  that  which  is  expressly  alleged." 

This  general  rule,  as  qualified  by  the  supreme  court  of  the  United 
States  in  Galpin  y.  Page,  18  Wall.  365,  is,  "  that  a  superior  court  of 
general  jurisdiction,  proceeding  within  the  scope  of  its  powers,  is  pre- 
sumed to  act  rightly.  All  intendments  of  law  in  such  cases  are  in  fayor 
of  its  acts.  It  is  presumed  to  haye  jurisdiction  to  giye  the  judgments  it 
renders  until  the  contrary  appears.  And  this  presumption  embraces  juris- 
diction not  only  of  the  cause  or  subject-matter  of  the  action  in  which 
the  judgment  is  given,  but  of  the  parties  also.  The  former  will  gener- 
ally appear  from  the  character  of  the  judgment,  and  will  be  determined 
by  the  law  creating  the  court  or  prescribing  its  general  powers.  The 
latter  should  regularly  appear  by  eyidence  in  the  record  service  of  pro- 
cess upon  the  defendant,  or  his  appearance  in  the  action.  But  when  the 
former  exists,  the  latter  will  be  presumed."  This  rule  has  been  held  ap- 
plicable to  the  county  courts  of  this  state  by  former  decisions  of  this 
court:  Martin  y.  Force,  3  Col.  199;  Gomer  y.  Chaffee,  5  Id.  383. 

The  order  of  the  county  judge,  reinstating  the  appeal,  is  set  out  in  the 
record  before  us,  and  while  it  does  not  show  affirmatively  that  the  re- 
quisite notice  was  given,  we  are  not  advised  that  the  records  of  that  court 
contain  anything  to  the  contrary.  The  county  court  clearly  had  juris- 
diction of  the  subject-matter,  and  in  a  collateral  proceeding  it  must  be 
presumed  to  have  had  jurisdiction  of  the  parties  also. 

The  position  of  the  plaintiff  in  error,  based  upon  decision  of  the  su- 
preme court  of  California  on  a  statute  essentially  different  froniour  own, 
that  jurisdiction  to  set  aside  a  judgment  or  to  reinstate  a  cause  ceases 
at  the  close  of  the  term,  can  not  be  entertained  without  willfully  ignoring 
the  statute  above  cited.  Equally  untenable  is  the  proposition  that  the 
county  court  lost  jurisdiction  over  its  judgment  upon  the  filing  and  re- 
cording a  transcript  of  the  judgment  rendered  by  the  justice  of  the  peace 
in  the  office  of  the  clerk  of  the  district  court.  The  statute  which  author- 
izes such  transcript  to  be  so  filed  and  recorded  specifies  when  and  for 
what  purpose  the  same  may  be  done,  viz.,  when  the  defendant  has  not 
sufficient  personal  property  to  satisfy  the  judgment,  and  the  plaintiff  de- 
t'ires  to  have  the  same  levied  upon  real  property.  It  is  for  this  purpose 
that  a  judgment  of  a  justice  of  the  peace  is  given  the  effect  of  a  judgment 
of  the  district  court. 

In  respect  to  the  point  raised  by  the  plaintiff  in  error,  that  when  a 
judgment  has  been  assigned  it  can  not  be  legally  v&cated  without  notice 
to  the  assignee,  it  is  only  necessary  to  say  the  point  is  not  available  in 
the  present  action.  The  jurisdiction  of  the  county  court  must  be  tested 
by  its  own  record  in  collateral  actions,  and  can  not  be  impeached  by  al- 
legation merely.    It  does  not  even  appear  that  there  was  any  record  ia 
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said  court  of  the  assignment  of  the  judgment,  uor  does  it  appear  that  the 
court  had  any  knowledge  of  the  assignment.   Whatever  relief  the  plaint- 
iff in  error  may  be  entitled  to  receive  must  be  sought  in  a  direct  pro- 
ceeding to  review  the  rulings  and  judgment  of  the  county  court. 
Judgment  affirmed* 


Benveb,  Western  &  Pacific  R't  Co.  v.  Chubch; 

Filed  January  4,  1884, 

The  Jukisdictton  of  thr  County  Coubt  to  Heab  and  Betebmixe  a  Pbocbeding 
POR  the  Condemnation  of  Land  for  the  use  of  a  railroad  is  primarily  determined  by 
the  allegations  of'fche  petition.  When,  however,  the  award  of  the  jury-  shows  that  the 
amount  of  compensation  to  be  paid  to  the  owner  exceeds  the  amount  to  which  the  juris- 
'  diction  of  such  court  is  limited,  the  apparent  jurisdiction  thereof  no  longer  exists,  and 
the  court  should  dismiss  such  proceeding  at  the  cost  of  the  petitioner.  Nor  is  juris- 
diction regained  by  the  action  of  the  court  in  setting  aside  the  verdict  as  a  pcelude  to 
the  dismissal. 

Appeal  from  a  judgment  of  the  county  court  of  Jefferson  county.  The 
opinion  states  the  facts. 

Charles  do  Dillon  ^  for  the  appellant. 

O,  B.  Reed,  for  the  appellee. 

Stone,  J.  The  appellant  filed  its  petition  in  the  county  court  of  Jef- 
ferson county,  praying  a  condemnation  for  right  of  way  for  its  road 
through  certain  lands  of  the  appellee,  under  the  provisions  of  the  statute 
in  that  behalf.  In  order  to  bring  the  proceedings  within  the  limited 
jurisdiction  of  the  court,  the  petition  contained  the  necessaiy  averment 
that  the  amount  of  compensation  and  damages  to  be  ascertained  for  the 
right  of  way  aforesaid  would  not  exceed  the  sum  of  two  thousand  dol- 
lars. A  jury  of  freeholders,  having  been  demanded  by  the  appellee,  was 
impaneled  and  sworn,  and  said  jury,  having  examined  the  premises, 
returned  a  finding  and  verdict  into  court  that  the  value  of  the  land 
taken  by  the  petitioner  was  four  hundred  and  forty-four  dollars  and 
seven  and  one  half  cents,  and  that  the  damage  to  the  residue  of  the 
land  was  two  thousand  seven  hundred  dollars,  amounting  altogether  to 
three  thousand  one  hundred  and  forty-four  dollars  and  seven  and  one 
half  cents,  and  that  the  benefit  to  the  property  by  reason  of  the  con- 
struction of  said  road  was  nothing.  Thereupon  appellant  moved  that 
the  verdict  be  set  aside  and  a  new  trial  granted.  After  argument  and 
consideration  of  the  motion,  the  court  set  aside  the  verdict,  refused  a  new 
trial,  and  dismissed  the  proceedings  at  the  cost  of  the  petitioner.  From 
this  judgment  the  petitioner  appealed  to  this  court,  and  assigned  for 
error:  first,  the  refusal  of  proper  testimony;  second,  the  admission  of 
improper  testimony;  third,  the  overruling  the  motion  for  new  trial;  and 
fourth,  the  dismissal  of  the  cause  and  the  judgment  for  costs  against  the 
appellant.  The  errors  relating  to  the  testimony  we  have  means  of  ex- 
amining into,  since  no  testimony  whatever  is  presented  in  the  abstract 
of  the  record,  nor  any  exceptions  thereto,  nor  rulings,  nor  instructions  of 
the  court  thereon;  nor  is  any  question  arising  upon  these  assignments  dis- 
cussed in  the  briefs  filed. 

The  third  and  fourth  grounds  of  error  mf^y  be  considered  together. 
It  is  insisted  by  counsel  for  appellant  that  the  averments  of  the  petition 
filed  in  the  proceedings  presented  a   case  within  the  jurisdiction  of 
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the  court,  and  that  "the  jurisdiction  or  power  of  the  court  to  heaf 
and  determine  a  cause  is  invoked  by  the  allegations  of  the  petition,  com- 
plaint, or  claim  filed  in  the  cause,  and  that  it  is  the  duty  of  the  court  to 
hear  and  finally  determine  such  cause  in  the  exercise  of  the  jurisdiction 
BO  acquired/'  The  first  part  of  this  proposition  is  undoubtedly  true,  but 
tbe  latter  part  is  correct  only  as  a  general  rule,  and  an  exception  to  such 
rule  is  necessarily  created  where,  pending  the  {Proceedings  prior  to  the 
final  judgment,  some  fact  or  matler  arises  judicially  which  discloses  that 
the  apparent  jurisdiction  of  the  court  up  to  that  time  no  longer  exists. 
This  is  illustrated  in  actions  in  justices'  courts  relating  to  real  estate, 
where,  when  it  is  made  to  appear,  pending  the  proceeding,  that  the  title 
or  boundaries  are  in  dispute,  or  that  the  value  of  the  property  in  contro- 
troversy  is  in  excess  of  the  jurisdiction  of  the  court,  the  proceedings  are 
by  statutory  provision  suspended,  and  the  cause  certified  to  the  district 
cjurt.  Or  take  an  action  in  replevin  in  a  justice's  or  county  court:  the 
plaintiff  may  in  his  complaint  allege  the  value  of  the  property  to  be 
witbin  the  jurisdiction  of  such  court,  yet  if  in  the  course  of  the  proceed- 
ings it  should  appear  that  the  actual  value  of  the  property,  at  the  time 
the  action  was.  brought,  was  greater  than  the  amount  of  which  such  court 
had  jurisdiction,  this  fact  would  operate  to  divest  the  court  of  the  ap- 
2)arent  jurisdiction  of  the  subject-matter,  which  up  to  that  stage  of  the 
case  had  been  rightfully  assumed. 

Now  in  these  statutory  proceedings  for  condemnation  of  land  for 
right  of  way  or  other  authorized  purposes,  while  the  value  of  the  land  to  be 
taken  can  be  estimated  with  approximate  certainty  before  the  commence- 
ment of  the  proceeding,  the  damages  which  are  to  be  awarded,  if  found 
to  accrue,  are  likely  to  be  very  difi'erently  estimated  by  the  parties  to  the 
proceeding,  and  can  be  actually  determined  only  by  judicial  ascertain- 
ment; this,  together  with  the  compensation  for  the  land  taken,  being 
one  of  the  main  objects  of  the  proceeding.  In  these  cases  the  nominal 
plaintiff  is  in  a  certain  sense  the  real  defendant,  who  goed  into  court  to 
ask  for  an  ascertainment  and  adjudication  of  how  much  he  shall  pay  to 
tbe  nominal  defendant.  And  in  such  cases  the  plaintiff,  if  he  brings  his 
prpceedings  in  a  court  of  limited  jurisdiction,  takes  the  risk  of  an  award 
which  will  oust  the  court  of  jurisdiction  to  proceed  further  than  such 
ascertainment. 

It  is  contended  by  counsel  for  appellant,  in  the  argument  filed,  that 
since  the  petition  when  filed  disclosed  a  case  within  the  jurisdiction  of 
tbe  court,  it  was  error  to  dismiss  the  case  "  upon  extraneous  matters  out- 
side the  record,"  and  to  avoid  the  effect  of  the  verdict,  which  certainly 
became  a  part  of  the  record  as  soon  as  entered  upon  the  rendition  there- 
of; counsel  further  argue  that  "  upon  setting  aside  the  verdict,  the  juris- 
diction of  the  court  became  perfect  and  complete,  as  shown  by  the  record, 
and  it  then  became  the  duty  of  the  court,  in  the  exercise  of  the  juris- 
diction averred  in  the  petitiDn,  to  grant  a  new  trial  and  hear  and  deter- 
mine the  cause."  This  contention  of  counsel,  while  plausible  as  thus 
stated,  we  think  is  manifestly  unsound. 

As  appears  by  the  record  of  the  ruling  of  the  court  upon  the  motion  to 
set  aside  tbe  vei;dict,  and  for  new  trial,  and  the  judgment  of  dismissal, 
the  verdict  in  this  case  was  not  set  aside  because  it  was  a  result  of  pas- 
sion or  prejudice  of  jurors,,  nor  because  the  amount  of  damages  and  com- 
pensation awarded  was  larger  than  warranted  by  the  evidence;  on  the 
contrary,  the  record  expressly  shows  that  the  court  regarded  the.  verdict 
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as  a  reasonable  determination  of  the  amount  to  be  awarded,  and  dis- 
missed the  action  because  the  excess  of  jurisdiction  was  thereby  disclosed^ 
and  the  setting  aside  the  verdict,  for  whatever  reason  it  was  done,  as  a 
prelude  to  the  dismissal,  did  not  avoid  the  jurisdictional  fact  disclosed 
by  the  recorded  verdict. 

While  this  proceeding  is  a  statutory  one,  to  afford  a  provisional  remedy 
for  a  special  purpose  the  same  principles  must  apply  to  it  which  are 
applicable  to  ordinary  actions  where  the  court  has  judicially  ascertained 
that  it  is  without  jurisdiction  of  the  subject-matter  of  the  action.  In  such 
case,  whether  there  is  disclosed  a  want  of  such  jurisdiction  ab  initio,  or 
whether  the  matter  made  to  appear  operates  as  a  divestiture  of  a  juris- 
diction rightfully  acquired  or  assumed  in  the  beginning,  it  is  the  duty  of 
the  cQurt  to  dismiss  the  action. 

The  case  of  the  Louisville,  N.  A.  &  Chicago  B.  B.  Co.  v.  Johnson, 
67  Ind.  546,  is  analogous  in  principle.  Suit  was  brought  to  recover  the 
value  of  an  animal  killed  by  the  cars  of  the  railway  company  under  a 
statute  which  provided  that  such  actions  should  be  brought  in  justices' 
courts  unless  the  value  of  the  animal  exceeded  fifty  dollars,  in  which 
case  they  should  be  brought  in  the  court  of  common  pleas,  or  in  the  cir- 
cuit court.  The  action  was  commenced  in  the  circuit  court,  upon  a 
complaint  alleging  the  value  of  the  animal  to  be  sixty  dollars.  The  jury 
returned  a  verdict  of  forty-seven  dollars  as  the  fair  market  value  of  the 
animal  killed.  A  motion  to  dismiss  was  overruled,  and  upon  appeal  to 
the  supreme  court  it  was  held  that  the  value  of  the  animal,  as  a  criterion 
of  the  jurisdiction  of  the  court,  was  to  be  determined,  not  by  the  value 
alleged  in  the  complaint  upon  which  jurisdiction  properly  attached  in 
the  first  instance,  but  by  the  real  value  as  found  by  the  court  or  jury 
upon  trial;  and  that,  therefore,  when  upon  the  trial  the  fact  was  judi- 
cially shown  by  the  verdict  that  the  case  was  not  within  the  jurisdiction 
of  the  court,  there  was  no  authority  to  proceed  further  therein,  but 
that  the  court  should  have  dismissed  it. 

In  the  case  at  bar,  the  costs,  upon  dismissal,  were  properly  taxed  to  the 
petitioner  company,  which  brought  the  action  iu  the  county  court  at  its 
own  risk,  when  it  might  have  been  brought  and  determined  in  the  dis- 
trict court  which  has  concurrent  and  unlimited  jurisdiction  in  such  cases. 
There  being  no  error  in  the  judgment  appealed  from,  it  will  be  affirmed. 

Judgment  affirmed. 
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BOREL   £T   AL.    V,   MeAD   ET  AL. 

Filed  January^  I884, 

Equity  will  Decree  the  Specific  Enforcement  of  a  Wbittbn  Agreement  for 
THE  Sale  of  Land,  in  the  absence  of  fraud,  undue  influence,  or  want  of  actual  consid- 
eration, notwithstanding  such  agreement  provides  for  the  payment  of  a  penalty  upon 
the  breach  of  the  condition  thereof. 

Written  Agreement  under  Seal  fob  the  Sale  of  Land  Imports  a  Valuable  Con- 
sideration IN  Equity  as  well  .as  at  law;  and  in  a  suit  for  the  specific  performance 
thereof,  the  want  of  consideration  can  not  be  raised  by  demurrer,  although  it  may  be  by 
answer. 

Specific  Performance  of  Such  Agreement  may  be  Decreed  against  the  Defend- 
ant Who  has  Signed  the  same,  although  it  has  not  been  signed  by  the  plaintiff. 

Error  to  the  third  judicial  district  court  for  Grant  county.  The  opin- 
ions state  the  facts. 

T.  F.  Conway ^  for  the  plaintiffs  in  error. 

John  D,  Bail,  for  the  defendants  in  error. 

AxTELL,  C.  J.  This  is  a  case  of  an  option,  or  what  is  sometimes  called 
bonding  a  mine.  The  owners  of  the  mine,  defendants  herein,  desiring 
to  sell  their  mine,  entered  into  a  written  agreement,  in  form  of  a  penal 
bond,  with  plaintiffs,  that  upon  payment  by  them  to  defendants  at  a 
future  day  of  a  stipulated  sum  of  money,  defendants  would  convey  to 
plaintiffs  their  mine.  This  agreement  is  in  writing,  is  certain  and  fair 
in  all  its  parts,  is  capable  of  being  performed,  and  is  under  defendants' 
hand  and  seal.  Plaintiffs  signed  no  agreement.  Upon  the  day  stipu- 
lated in  said  agreement,  plaintiffs  tendered  the  sum  of  money  agreed 
upon  and  demanded  the  mine;  defendants  declined  the  money  and  re- 
fused to  comply  with  their  agreement.  Plaintiffs  bring  this  suit  ia 
equity,  and  ask  the  court  to  enforce  the  contract.  Defendants  demur  to 
plaintiffs'  bill  for  want  of  equity,  and  set  up  as  specific  ground  of  de- 
murrer that  the  bill  does  not  show  upon  its  face  what  the  consideration 
was,  if  any,  that  defendants  had,  or  were  to  receive,  for  entering  in  to  the 
contract  to  convey;  also,  that  there  was  no  mutuality,  that  the  contract 
was  unilateral,  that  defendants  alone  were  bound.  .The  court  sustained 
the  demurrer  and  plaintiffs  appealed. 

To  the  first  point  it  is  sufficient  to  say,  the  contract,  being  under  seal, 
imports  a  consideration;  to  sustain  the  demurrer  on  the  ground  that 
there  vras  not  a  valuable  consideration  was  not  only  assuming  the  fact, 
but  also  depriving  the  plaintiffs  of  an  opportunity  of  proving  a  consid- 
eration. The  contract  being  under  seal,  we  must  presume  that  there  was 
a  valuable  consideration  till  the  contrary  is  shown.  The  court  in  sus- 
taining the  demurrer  prevented  the  plaintiffs  from  doing  this. 

As  to  the  second  point,  the  condition  of  mutuality  is  in  general  suffi- 
ciently satisfied  if  there  be  any  consideration  on  the  one  side  as  well  as 
the  other.  It  is  also  held  that  a  court  of  equity,  in  actions  for  the  spe- 
cific performance  of  optional  contracts  and  covenants  to  lease  and  con- 
vey lands,  will  enforce  the  covenant  although  the  remedy  is  not  mutual, 
provided  it  is  shown  to  have  been  upon  a  fair  consideration.  So  it  is 
also  held  not  to  be  necessary  to  the  specific  performance  of  a  written 
agreement  that  it  should  be  signed  by  the  party  seeking  to  enforce  it;  if 
the  agreement  is  certain,  fair,  and  just  in  all  its  parts,  and  signed  by  the 
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party  sought  to  be  charged,  that  is  sufficii 
objection  to  its  enforcement.  The  very  nc 
one  party  has  property  to  sell,  the  othc 
make  sales.  The  skill  and  ability  of  the 
induces  the  other  to  bond  the  mine.  If  1 
respect,  and  neither  party  was  deceived  i 
objection  to  enforcing  it.  There  is  certaii 
port  it  if  we  take. the  facts  as  stated  in  the 
demurrer  does.  See  Wait's  Actions  and  ! 
authorities  there  cited. 

We  are  of  opinion  that  the  court  beh 
murrer,  and  the  case  is  remanded  for  f urti 
this  opinion. 

Bell,  A.  J.,  concurring.  This  is  an  a] 
court  below,  sustaining  a  demurrer  of  th 
for  specific  performance.  The  suit  is  1 
formance  of  what  is  claimed  in  the  bill  t 
interest  in  a  mining  claim,  situated  in  the 
the  county  of  Grant,  executed  by  one  Will 
plaintiffs.  The  instrument  is  one  that  is  c 
The  defendants  demurred  to  the  bill,  and 
demurrer:  1.  That  the  said  bill  contains 
this  court  can  grant  any  decree,  or  give  c< 
any  relief  against  defendants,  or  either  of 
facts  stated  in  the  said  bill,  the  complains, 
complete  remedy  at  law  for  their  alleges: 
8.  The  bond,  memoranda  in  writing,  coo 
to  in  said  bill,  and  upon  which  the  said 
without  consideration  or  mutuality  betwei 
j)Osed  no  valid,  binding,  or  equitable  obli 
the  court  will  enforce. 

We  shall  not  consider  the  first  ground  ( 
disposed  of  by  the  reasoning  applicable  t! 
we  proceed  to  consider.  We  do  not  thii 
cause  for  demurrer  is  well  founded.  We 
have  a  plain,  adequate,  and  complete  re:[ 
grievance. 

In  considering  the  question,  we  are  call 
Bible,  what  the  real  intent  of  the  parties  '' 
of  the  instrument  in  question.    It  seems 
time  the  intent  of  the  parties  was  that  tl 
entitled,  upon  the  payment  of  the  sum  oi 
dollars,  within  the  time  limited,  to  the  ; 
sufficient  conveyance  of  a  one  third  inli 
to  in  the  instrument.    This  intent  is,  ^i 
from  an  inspection  of  the  instrument  its 
proof  of  fraud,  undue  influence,  or  want 
strument  is  binding  and  valid,  and  can  b< 
of  equity.     That  a  court  of  equity  has  p(  * 
ance  of  such  an  instrument,  is  well  settle  ( 

In  the  case  of  Ensign  v.  Kellogg  et  al., 
are  satisfied  that  no  subject  is  more  pr  i 
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cliaticery  in  decreeing  specific  performance  than  a  contract  for  the  sale 
of  real  estate;  for  what  is  agreed  to  be  done  ought  in  conscience  to  be 
done.  Nor  is  the  remedy  at  law  for  damages  complete  or  adequate,  for 
the  thing  contracted  for  is  wanted,  and  the  value  in  money  may  often  be 
unsatisfactoiy  compensation."  That  case  was  one  brought  upon  a  bond 
in  a  penal  sum  conditioned  for  the  conveyance  of  certain  real  estate  upon 
the  payment  of  a  stipulated  price.  In  that  case,  a  part  of  the  considera- 
tion was  paid  upon  the  malcing  of  the  bond,  and  the  remainder  on  the 
last  day  named  in  the  condition;  and  in  the  case  at  bar,  the  consideration 
for  the  mine  was  tendered  within  the  time  limited  by  the  condition  of 
the  bond,  and  is  to  be  regarded  in  law  as  paid  when  tendered. 

Upon  this  subject  Judge  Story  says:  "What  these  courts  seek  to  be 
satisfied  of  is,  that  the  transaction  iu  substance  amounts  to,  and  is  in- 
tended to  be,  a  binding  agreement  for  a  specific  object,  whatever  may  be 
the  form  or  character  of  the  instrument.  Thus,  if  a  bpnd  with  a  penalty 
is  made  upon  condition  to  convey  certain  lands  upon  the  payment  of  a 
certain  price,  it  will  be  deemed  in  equity  an  agreement  to  convey  the 
land  at  all  events,  and  not  to  be  discharged  by  the  payment  of  the  pen- 
alty, although  it  has  assumed  the  form  of  a  condition  only.  Courts  of 
equity,  in  all  cases  of  this  sort,  look  to  the  substance  of  the  transaction 
and  the  primary  object  of  the  parties;  and  where  that  requires  a  specific 
performance,  they  will  treat  the  penalty  as  a  mere  security  for  its  due 
performance  and  attainment:"  Story's  Eq.  Jur.,  sec.  715,  citing  numerous 
authorities  in  support. 

In  the  case  of  Dooley  v.  Watson,  1  Gray,  414,  Chief  Justice  Shaw  says: 
"The  promise  of  the  defendant,  to  pay  plaintiff  one  hundred  dollars,  if 
the  defendant  should  fail  to  perform  his  agreement  to  convey  the  laud, 
was  a  mere  security  for  the  performance  of  that  agreement.  Courts  of 
equity  have  long  since  overruled  the  doctrine  tliat  a  bond  for  the  pay- 
ment of  money,  conditioned  to  be  void  on  the  conveyance  of  land,  is  to 
be  treated  as  a  mere  agreement  to  pay  money.  When  the  the  penalty 
appears  to  be  intended  merely  as  a  security  for  the  performance  of  the 
agreement,  the  principal  object  of  the  parties  will  be  carried  out." 

It  seems  tb  us,  upon  principle  and  upon  careful  examination  of  the 
authorities  cited,  that  in  the  suit  at  bar  it  was  clearly  the  intention  of 
the  parties,  that  the  plaintiff's  assignor  should  have  a  right  to  a  convey- 
ance of  the  property,  and  should  not  be  relegated  to  his  action  at  law 
upon  the  bond  for  damages;  and  that  that  was  the  principal  object  of 
the  parties,  and  should  be  carried  out. 

We  come  now  to  consider  the  third  ground  of  demurrer,  which  is, 
that  the  bond,  memoranda  in  writing,  contract,  and  agreements  referred 
to  in  the  bill  are  without  consideration  or  mutuality  between  the  parties. 
We  shall  have  to  treat  the  questions  of  consideration  and  mutuality 
separately.  And  first,  as  to  consideration.  The  instrument  itself,  which 
is  the  basis  of  the  suit,  is  in  the  form  of  a  bond.  It  is  under  seal.  Can 
it  be  urged  upon  demurrer  that  such  an  instrument  is  without  consid- 
eration? We  think  not.  The  seal  imports  consideratioD.  It  imports 
valuable  consideration.  In  a  case  at  law,  the  presumption  of  considera- 
tion is  so  strong  that  the  defendant  would  be  estopped  from  denying  it, 
or  offering  proof  tending  tp  impeach  it. 

Jn  a  case  in  equity,  this  ptesumption  of  consideration  imported  by  the 
seal  still  remains;  and  while  in  such  suit  the  court  will  permit  a  party 
to  rebut  that  presumption  by  proof  of  the  facts,  yet  until  the  presump- 
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tion  is  met  by  an  answer  allegingf  the  actual  want  of  consideration,  it 
must  stand,  and  a  party  will  not  be  permitted  to  say  of  an  iustrument 
executed  by  liim,  and  under  seal,  that  no  consideration  is  shown  upon 
its  face.  We  are  therefore  of  opinion  that  the  question  of  want  of  con- 
sideration is  not  properly  before  us  on  the  demurrer,  and  for  that  rea- 
son the  demurrer  must  be  overruled. 

We  now  come  to  the  question  of  the  alleged  want  of  mutuality  be- 
tween the  parties.  This  is  a  question  of  some  difficulty,  and  its  meaning 
appears  to  have  been  variously  understood  by  the  courts. 

Parsons  in  his  work  on  Contracts  has  collated  the  authorities  in  a  note 
appended  to  page  409  of  vol.  8,  of  the  sixth  edition.  Beference  to  some 
of  those  cases  is  pertinent  here.  ''  The  meaning  of  the  rule  of  equity  re- 
quiring that  contracts  must  be  mutual  is  not  very  clear;  nor  is  it  easy  to 
make  a  classification  of  the  cases  in  which  it  has  been  announced  as  the 
ground  of  decision.  By  mutuality  seems  sometimes  to  be  intended  mu- 
tuality of  remedy,  in  other  cases  mutuality  of  agreement;  and  in  neither 
sense  is  the  rule  of  universal  application :  South  Eastern  Railway  Co. 
V.  Knott,  10  Hare,  122,  17  Eng.  Li.  &  Eq. 

''  It  is  -now  pei*fectly  established  that  a  purchaser  may  compel  a  con- 
veyance, although  the  vendor  could  not  have  enforced  specific  peform- 
ance,  because  of  some  infirmity  in  the  title:  Southerland  v.  Briggs,  1 
Hare,  34. 

''And  in  cases  within  the  statute  of  frauds,  it  is  now  clear  (although 
a  contrary  opinion  upon  this  point  was  expressed  by  Lord  Bedesdale) 
that  the  circumstance  that  the  defendant  only  signed  the  agreement  so 
that  he  could  not  have  compelled  the  plaintiff  to  perform  it  constitutes 
no  good  grourd  of  objection  to  the  plaintiff's  suit:  Backhouse  v. 
Mohun,  3  Swans.  434,  note,  and  other  authorities  cited." 

In  one  case  cited  in  the  note  in  question,  it  was  held  that  the  plaintiffs 
filing  a  bill  for  specific  performance  is  a  sufficient  assent  to  remove  an  ob- 
jection of  a  want  of  mutuality:  Goodman  v.  Lightbody,  Daniel,  153;  see 
Field  V.  Borland,  Dr.  &  War.  46. 

The  case  of  Stansberry  v.  Fringer,  11  Gill  &  J.  149,  ,strongly  supports 
the  views  above  expressed.  There  it  was  agreed  between  A.  and  B.  that 
A.  should  hold  certain  lands  of  B.  for  a  term  of  years,  paying  taxes  and 
making  certain  improvements;  and  it  was  further  agreed  that  A.  might 
at  any  time  during  the  term,  at  his  pleasure,  become  the  purchaser  of  the 
lands,  at  a  stipulated  price,  and  A.  having  tendered  the  price,  filed  a  bill 
to  compel  B.  to  make  the  conveyance.  It  was  objected  that  the  contract 
was  not  mutual,  because  there  was  no  obligation  to  purchase  upon  the 
plaintiff.  But  the  court  held  that  by  occupying  the  land,  paying  taxes, 
and  making  the  stipulated  improvements,  he  had  given  a  consideration  for 
bis  privilege  to  purchase  the  land,  and  specific  performance  was  decreed. 

In  the  case  of  the  Western  Railroad  v.  Babcock,  6  Met.  34G,  it  appears 
that  the  owner  of  a  certain  parcel  of  land  entered  into  an  agreement 
under  seal  with  the  railroad  company,  by  which  he  granted  them  the 
privilege  of  running  their  road  through  his  land,  upon  payment  of  a  cer- 
tain compensation  for  the  soil  appropriated  and  the  damage  occasioned. 
In  the  bill  filed  by  the  company  for  a  specific  performance,  it  was  con- 
tended that  the  contract  wanted  mutuality,  inasmuch  as  the  plaintiffs 
were  under  no  obligation  on  their  part  to  take  the  lands  or  pay  the  price. 
But  the  objection  was  overruled. 

From  a  portion  of  the  opinion  of  Chief  Justice  Shaw  in  this  case,  it 
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can  be  inferred  that  it  was  held  that  a  poeitive  agreement  existed  on  the 
plaintiff 'd  part  to  act  under  the  contract,  where,  in  the  event  of  his  act- 
ing under  it,  there  will  be  a  certain  obligation  upon  him  to  pay  a  con- 
sideration.  In  other  words,  that  the  license  to  act  is  sufficiently  sup- 
ported by  the  promise  to  pay  for  using  the  license,  in  case  he  does  use  it. 
The  circumstance  that  a  substantial  consideration  adid  not  need  to  be 
shown  at  law,  the  contract  being  under  seal,  was  also  adverted  to. 

The  doctrine  of  the  common  law,  that  mutuality  is  only  necessary 
where  the  want  of  mutuality  would  leave  one  party  without  a  valid  or 
available  consideration  for  his  promise,  seems  to  express  all  the  mutu- 
ality in  the  agreement  of  the  parties,  as  distinguished  from  reciprocity  of 
remedy  that  equity  requires  as  a  necessary  condition  to  a  specific  per- 
formance. 

''It  is  the  general  rule,  that  where  the  obligation  to  perform  rests 
upon  one  of  the  parties  only,  equity  will  enforce  the  contract  with  cau- 
tion:" Yandoren  v.  Bobinson,  1  C.  E.  Green,  256.  But  in  that  same 
case,  the  chancellor  held,  that  "  the  principle  does  not  apply  when  the 
contract,  by  its  terms,  gives  to  one  party  a  right  to  the  performance  which 
it  does  not  give  to  the  other;  as  where  a  lease  contains  a  covenant  oa 
the  part  of  the  lessor  for  a  renewal  of  the  lease  at  the  expiration  of  the 
term.  It  is  now  settled  that  such  a  covenant  may  be  enforced  against 
the  lessor,  though  there  is  no  reciprocal  obligation  on  the  part  of  the 
lessee  to  accept  the  renewal :  Citing  Fry  on  Specific  Performance,  sec. 
948."  Such  a  contract,  being  founded  on  good  consideration,  can  and 
should  be  enforced,  when  it  was  evidently  the  intent  of  the  parties,  as  ia 
this  case,  to  give  to  the  obligee  the  right  to  take  the  property,  upon  the 
payment  of  the  stipulated  price. 

The  question  of  the  consideration  we  have  already  passed  upon. 

In  the  case  of  Young  v.  Bichards,  8  G.  E.  Green,  the  following  paper 
was  held  to  be  a  contract  which  could  be  specifically  enforced: 

"  Beceived  from  Mrs.  Catherine  Green  one  hundred  (100)  dollars,  on 
account  of  payment  on  house  No.  71  Ferry  street.  Due  on  account  of 
rent  one  hundred  and  twenty  (120)  dollars. 

*•  (Signed)  Thomas  E.  Bichabds." 

Indorsed  on  the  foregoing  receipt  was  the  following: 

"  This  is  to  show  that  I  agree  to  sell  to  Mrs.  Captain  Green  the  house 
and  lot.  No.  71  Ferry  street,  for  the  sum  of  twenty-five  hundred 
(2,500)  dollars;  and  that  when  there  is  five  hundred  (500)  dollars  paid, 
and  the  back  rent,  I  will  give  her  a  deed,  and  take  a  mortgage  for  two 
thousand  (2,000)  dollars.  (Signed)  T.  E.  Bichabds." 

The  chancellor,  in  this  case,  says:  "  This  is  a  contract  certain  and  defi- 
nite as  to  the  subject-matter,  the  price,  and  the  condition  precedent. 
*  *  *  This  agreement  does  not  come  within  the  decisions  which, 
hold  that  an  agreement  to  entitle  to  specific  performance  must  be  mutual, 
and  such  that  the  defendant  could  have  had  that  remedy.  These  decis- 
ions themselves  are  controverted  and  conflicting."  But  they  do  not 
apply  to  a  case  where  the  complainant  has  paid  a  part  or  the  whole  of  the 
consideration,  or  a  consideration  for  the  defendant  signing  the  agreement; 
or  to  a  case  of  a  lease  for  years  with  the  option  of  purchasing  during 
the  term;  or  to  cases  where  the  contract  by  its  terms  gives  one  party  a 
right  to  the  performance,  which  it'  does  not  give  to  the  other:  Citing 
Vandpren  v.  Bobinson,  supra.  In  such  cases  specific  performance  is 
constantly  decreed.     In  a  well-considered  case  in  the  same  state  (New 
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Jersey),  Chancellor  Pennington  says:  '*  In  i 
upon  unilateral  contract^  the  complainan 
paper  [an  instrument  under  seal  to  convc 
tended  that  he  should;  but-  the  papers  a 
which  the  evidence  shows  he  faithfully  pe 
party  signs  an  agreement  to  do  certain  tnii 
performed  on  his  part  conditions  which  ai 
being  performed,  upon  requiring  the  party 
fulfill  his  part,  he  says,  '  I  am  not  bound, 
agreement.'  I  can  see  no  propriety  in  sui 
was  mutuality  in  the  very  terms  of  the  a^ 
N.  J.  Eq.  229." 

Optional  contracts  are  not  favored  in 
consideration  and  free  from  objection  in 
Pimer  V.  Sharp,  23  N.  J.  Eq.  274.  Any 
make  such  unilateral  contracts  binding  in 
see  also  Reynolds  v.  O'Neil,  11  Id.  223.  1 
cited,  and  upon  principle,  we  see  no  reai 
good  consideration  bind  himself  to  do  a  tl 
rocal  remedy  against  the  person  to  whom  h 
agreement  is  based  upon  good  considerati 
jection  to  it,  we  think  that  it  should  be  enJ 
it  does  not  appear  but  that  there  was  a  per 
is  presumed,  as  we  have  already  decided,  i 

I  have  dwelt  thus  at  length  upon  the  sul 
ality,  because  my  learned  associate,  in  his 
principally  bases  the  result  arrived  at  the 
there  was  no  promise  to  pay  or  actual  pi 
was  no  mutuality  and  no  completed  contrc 
That  opinion  seems  to  have  been  based  uj 
in  the  case  of  Smith  and  Downs  v.  Beynold 
case,  Avbich  was  one  brought  upon  a  simila 
us,  but  where  the  question  was  before  bin 
Bwer  setting  forth  want  of  consideratioo 
seems  to  have  proceeded  upon  the  assun 
maintained  upon  an  instrument  unless  th< 

He  cites  no  authorities,  but  says :  ' '  Was 
be  bound  to  sell,  while  the  other  party  was 
not  pretend  to  have  considered  the  law  w 
final  bearing  and  upon  a  more  extended  € 
bis  views  might  be  modified.  After  all,  th( 
was  whether  or  not  an  answer  to  an  action 
an  instrument  similar  in  form  to  the  one  i 
sideration  was  a  good  answer,  and  he  hoi 
opinion  that  he  was  right,  but  this  case  ( 
that  question. 

The  case  of  Gordon  v.  Darnell,  5  Col.  8i 
court  below  as  upholding  the  doctrine  thai 
sued  upon  is  void  for  want  of  mutualitj|r. 
case  does  not  sustain  the  position. 

The  court  in  that  case  says,  in  regard  t 
chairacter  to  the  one  before  us:  ''  Until  ac< 
performance  of  some  act  equivalent  to  an 
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terms  mentioned  therein,  it  is  nudum  pactum.  Its  legal  effect  is  that  of 
a  continuiDg  offer  to  sell,  which  is  capable  of  being  converted  into  a  valid 
contract  by  a  tender  of  the  purchase  money  or  performance  of  its  condi- 
tions, whatever  they  may  be,  within  the  time  stated  and  before  the  seller 
withdraws  the  offer  to  sell."  It  therefore  holds  that  such  a  contract 
becomes  bindinj,  at  least  if  within  the  time  limited  the  party  desiring 
to  purchase  makes  tender  of  the  purchase  money. 

We  simply  go  further,  and  say  that  such  a  contract,  if  based  upon 
good  considerations,  is  binding  upon  the  obligor  until  the  time  limited 
by  its  terms  has  expired  and  there  has  been  a  failure  on  the  part  of  the 
obligee  to  avail  himself  of  the  privilege  granted. 

It  follows  from  the  views  here  expressed,  that  the  judgment  sustaining 
the  demurrer  below  should  be  reversed. 

Bristol,  A.  J.,  dissenting.  Tbis  case  is  here  on  a  writ  of  error  to  the 
district  court  for  the  third  district  and  coanty  of  Grant.  Suit  was  insti- 
tuted in  the  court  below  for  the  specific  performance  of  what  is  claimed 
in  the  bill — a  contract  to  convey  a  certain  mining  claim.  A  demurrer 
was  interposed  to  the  sufficiency  of  the  bill,  which  demurrer  was  sustained 
by  the  court  below,  and  the  suit  dismissed  without  prejudice.  The  case 
having  been  ai*gued  and  submitted  before  this  court,  and  a  majority 
thereof  having  reversed  the  judgment  of  the  lower  court,  I  hereby  dissent 
therefrom  for  the  reasons  specified  in  this  opinion.  In  addition  to  the 
allegations  of  the  bill  in  reference  to  the  contract  to  convey,  there  is  a 
reference  therein  to  what  the  complainants  designate  as  a  memorandum 
in  writing  of  the  contract  sought  to  be  performed,  a  copy  of  which  is 
attached  to  the  bill,  and  made  a  part  thereof.     This  writing  is  as  follows: 

"Enow  all  men  by  these  presents,  that  I,  William  Mead,  of  Hills- 
borough, Dofia  Ana  county,  New  Mexico,  am  hereby  held  and  firmly 
bound  unto  Miller  &  Teal  of  Lake  Valley,  Socorro  county.  New  Mexico, 
in  the  sum  of  ten  thousand  (10,000)  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  Miller  &  Teal,  their  executors, 
administrators,  or  assigns;  for  which  payment,  well  and  truly  to  be  made, 
I  bind  myself,  my  heirs,  executors,  and  administrators  firmly  by  these 
presents.  Sealed  with  my  seal  and  dated  the  fifteenth  day  of  March, 
one  thousand  eight  hundred  and  eighty-one. 

**  The  condition  of  the  above  obligation  is  such,  that  if  the  above- 
bounden  obligor  shall  on  the  fifteenth  day  of  June,  one  thousand  eight 
hundred  and  eighty-one,  make,  execute,  and  deliver  unto  the  said  Miller 
&  Teal,  or  to  their  assigns,  provided  that  said  Miller  &  Teal,  their  heirs 
or  assigns,  shall  on  or  before  that  day  have  paid  to  the  said  obligor 
the  sum  of  three  thousand  and  three  hundred  (3,300)  dollars,  lawful 
money  of  the  United  States  of  America,  the  price  by  said  parties  agreed 
to  be  paid  therefor,  a  good  and  sufficient  deed  for  conveying  and  assuring 
to  the  said  Miller  &  Teal,  their  heirs  or  assigns,  free  from  all  incumbranceSy 
all  his  right,  title,  and  interest,  estate,  claim,  and  demand,  both  in  law 
and  equity,  as  well  in  possession  as  in  expectancy,  of,  in,  or  to  that  certain 
portion,  claim,  and  mining  right,  title,  or  property  on  a  certain  vein 
or  lode  of  rock  containing  precious  metals  of  gold,  silver,  and  other 
minerals,  and  situated  in  the  Lake  Valley  mining  district,  county  of 
Grant,  Dofia  Ana,  or  Socorro,  and  territory  of  New  Mexico,  and  described 
as  follows,  to  wit: 

"All  say  one  third  (^)  interest  in  the  Columbia  mine  of  the  Lake 
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Valley  mining  district  of  Grant,  or  Socorro, 
Mexico;  then  this  obligation  to  be  Yoid,  othe 
and  virtue. 

'*  Signed,  sealed,  and  delivered  in  the  pre< 

The  foregoing  instrument  in  writing  doei 
acknowledged  by  Mr.  Mead,  the  obligor,  yc 
filed  for  record  and  recorded  in  the  proba 
1881. 

This  instrument  in  writing  is  something  m 
dum,  as  styled  in  the  bill.  It  must  be  taken 
ing  the  actual  terms  of  the  transaction  bet^ 
necessarily  control  the  allegations  of  the  bi 
bill  that  are  outside  of  or  inconsistent  witl 
instrument  must  be  disregarded. 

There  is  no  latent  ambiguity  about  this  wi 
dation  for  parol  testimony  to  explain  its  m 
embodies  the  entire  transaction.  And  whal 
import?  As  I  understand  it,  it  is  simply  a 
part,  without  consideration  either  received  o 
months  option  to  buy  a  mining  claim  for  thr 
dollars.  Ho  not  having  received  that  sum,  oi 
any  promise  to  pay  it,  or  any  part  of  it,  in  co 
option  bond,  it  could  not  therefore  becom 
something  had  been  paid  and  accepted  or 
accepted  on  Mr.  Mead's  part  as  a  consideratic 
was  at  liberty  to  withdraw  the  option.  An  c 
as  binding  a!6  any  other  contract,  but  a  valua 
essary  to  the  validity  of  this  kind  of  contrac 
contract  of  option  to  buy  a  piece  of  proper 
contract  of  purchase  of  the  same  property. 

The  usual  consideration  of  an  option  cc 
money,  or  some  designated  property  of  value 
in  case  the  proposed  purchaser  does  not  cone 
erty  constituting  the  subject  of  the  option, 
any  show  of  reason  that  the  obligees  named  ii 
bound  to  purchase  this  mining  property  for  t 
whatever? 

Is  it  equitable  that  these  obligees  shall  s< 
the  exclusive  privilege  of  purchasing  valuab 
tied  up  aud  out  of  market  for  months,  and 
purchasing  it?  After  placing  themselves  ii 
reasonably  ask  a  court  of  equity  to  enforce  i 
tained  after  the  obligor  has  refused  to  accept 
of  bond,  called  mining  bonds,  are  quite  well 
eral  mining  states  and  temtories. 

They  are  of  comparatively  recent  origin.  ' 
the  interest  of  mining  speculators,  whereby  1 
due  advantage  over  the  unwary  prospector  a 
for  such  time  as  they  may  discover  that  the  i 
Tftlue  than  supposed,  when  they  will  purchase 
to  value,  they  may  refuse  either  to  purchase 
option — a  scheme,  I  apprehend,  that  can  not 
favoi^of  a  c6urt  of  equity. 
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The  complainants  can  not  rightfully  claim  as  innocent  purchasers 
without  notice.  This  option  bond  was  assigned  to  them  on  the  twenty- 
first  day  of  May,  1881,  by  a  brief  indorsement  on  the  bond.  But  before 
this  assignment,  and  less  than  a  month  after  executing  the  bond,  Mead 
and  his  wife,  by  bargain  and  sale,  and  deed  of  conveyance,  had  con- 
veyed the  premises  in  controversy  to  the  respoiident,  Crittendon.  This 
deed  was  executed  and  duly  acknowledged  on  the  twelfth  of  April,  1881, 
and  duly  recorded  on  the  j^wenty-fifth  day  of  the  same  month. 

This  conveyance  operated  as  a  repudiation  on  Mead's  part  of  the  gra- 
tuitous option  contained  in  his  bond  of  the  fifteenth  of  March,  1881,  to 
Miller  &  Teal;  and  the  same  having  been  recorded  prior  to  the  assign- 
ment to  the  complainants,  it  was  notice  to  them  of  such  repudiation.  It 
is  true  that  the  bill  contains  allegations  that  "  it  was  agreed  between  the 
said  William  Mead  and  the  said  Miller  &  Teal  that  the  price  of  three 
thousand  three  hundred  dollars  should  be  paid  by  the  said  Miller  & 
Teal,  their  heirs  or  assigns,  to  said  William  Mead,  on  or  before  the  fif- 
teenth day  of  June,  1881,"  etc. 

But  the  said  bond  of  the  fifteenth  of  March,  1881,  which  must  be  con- 
sidered as  embodying  in  its  terms  the  entire  transaction  between  the 
parties,  contains  no  such  agreement.  This  bond  must  be  regarded  as 
conclusively  negativing  such  allegations.  This  bond  is  not  signed  by 
Miller  &  Teal,  or  by  either  of  them,  and  it  contains  no  stipulation  on 
their  part,  or  of  either  of  them,  to  pay  any  sum  of  money,  or  to  do  or 
not  to  do  any  act  whatever  to  the  advantage  of  Mead  or  assigns.  Had 
Mead  not  conveyed  to  Crittendon  or  any  one  else,  so  that  on  the  fifteenth 
of  June,  1881,  it  would  have  been  in  his  power  to  execute  a  good  and 
sufficient  deed  of  conveyance,  no  action  at  law  even  could  have  been 
maintained  by  him  against  Miller  &  Teal  or  their  assigns,  upon  tender- 
ing a  deed  and  demanding  said  sum  of  three  thousand  three  hundred 
dollars,  and  a  refusal  on  their  part  to  pay  it,  for  the  simple  reason  that 
the  bond  does  not  show  that  they  ever  promised  to  pay  that  or  any  other 
sum. 

For  this  want  of  mutuality  between  the  parties,  there  was  no  such  com- 
pleted contract  as  equity  will  enforce  by  decree  of  specific  performance: 
Smith  and  Downs  v.  A.  E.  Reynolds,  U.  S.  Circuit  Court,  1  Col.  89. 

It  is  contended  in  this  suit,  that  the  seal  affixed  to  the  bond  by  Mead 
to  Miller  &  Teal  imports  a  consideration.  This  is  true;  but  in  suits 
for  specific  performance  a  mere  seal  is  not  a  sufficient  showing  of  the 
consideration  to  justify  the  chancellor  in  granting  a  decree  to  specifically 
perform.  In  any  action  at  law  where  the  point  was  raised,  the  consid- 
eration imported  by  a  seal  would  be  considered  as  prima  fade  sufficient. 
But  this  rule  does  not  apply  to  suits  in  equity  for  specific  performance 
of  contracts,  though  they  be  executed  under  a  seal.  A  mere  seal  may 
import  no  other  consideration  than  moral  duty  and  affection,  and  while 
that  might  be  considered  as  sufficient  to  sustain  a  deed  of  conveyance,  it 
is  never  so  regarded  fQr  the  purpose  of  compelling  a  conveyance  by  a 
court  of  equity. 

Before  decreeing  specific  performance,  the  chancellor  must  be  advised 
of  what  the  consideration  consists,  that  he  may  see  that  the  contract 
sought  to  be  enforced  is  just,  equal,  and  fair  as  between  the  parties.  A 
mere  seal  is  not  sufficient:  Adams'  Eq.  78;  6  Iowa,  279;  6  Mich.  364;  12 
Ind.  539;  14  La.  Ann.  G06;  17  Tex.  397. 

Upon  demurrer  for  insufficiency  to  a  bill  for  specific  performance,  a 
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failure  to  show  a  conBideration  other  than 
fatal  to  the  bill. 

Service  upon  demurrer  to  the  bill  in  this  i 
must  allege  all  the  facts  which,  if  true,  wc  i 
out  further  proof. 

It  is  true,  as  claimed  on  behalf  of  ph  i 
equity  will  regard  the  mbelance  rather  thai 
support  this  view,  authorities  are  cited  shi  i 
penalty  is  made  upon  the  condition  to  c 
ment  of  a  certain  price,  it  will  be  deemed  : : 
Tey  the  land  at  all  events.''    But  that  doe  i 
case.     Such  authorities  only  go  to  show  i 
over  the  validity  of  the  bond,  but  an  effort 
by  paying  the  penalty  specified  in  the  be 
direct  acknowledgment  of  the  validity  of  t 

In  the  case  now  under  consideration,  th  • 
bond  executed  by  Mead  to  Miller  &  Tea] 
vey  at  all  events;  but  the  real  question  is,  ^  i 
turn,  there  being  no  stipulation  on  the  pai  I 
price  at  all  events.  If  the  price,  oT  any  pan  i 
ever  had  been  paid  and  accepted,  then  th<  i 
valid  contract  to  convey,  and  equity  wouL  i 
performance.  Up  to  the  time  of  such  an 
the  right  to  withdraw  from  and  repudiate  1 

It  also- would  have  been  a-valid  contrac 
had  paid  or  promised  to  pay  anything  for 
if  upon  a  valuable  consideration  they  had 
to  purchase  the  mining  interest  in  controvi 
then  upon  proof  of  tender  of  the  price  witl 
would  have  decreed  specific  performance. 

The  complainants  have  not  brought  thei: 
categories.  Decrees  for  specific  performai 
demanded  as  an  absolute  right.  Bills  fo 
dressed  to  the  sound  discretion  of  the  chai 
742,  749.  A  refusal  to  grant  any  such  dec 
complainant  to  his  remedy  at  law. 

All  the  facts  and  circumstances  considi 
wherein  there  was  an  abuse  of  discretion  ci 
in  refusing  specific  performance  on  the  fai 
toining  the  demurrer  thereto;  and  I  am  stil 
ment  below  ought  to  have  been  affirmed. 
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SUPREME  COURT  OF  OREGON. 
Branson  et  al.  v,  Obegonian  Eailway  Company. 

Filed  January  14,  1884, 

The  Power  of  the  Circuit  Court  over  Amendmests  to  Pleadings,  after  a  re- 
mand from  the  supreme  court,  is  not  affected  by  the  circumstance  of  an  appeal  having 
been  taken;  and  while  the  supreme  court  may  send  a  case  back  for  amendment  of  plead* 
ings  and  retrial  generally,  it  has  no  power  to  prescribe  the  character  of  the  amendments 
to  be  allowed  or  the  mode  of  conducting  subsequent  proceedings. 

Property  Purchased  from  a  Private  Corpokation,  in  good  faith  and  for  an 
adequate  consideration,  is  not  subject  to  a  trust  in  the  hands  of  a  purchaser  for  the  sat- 
isfaction of  unpaid  debts  of  tlie  corporation,  although  the  purchaser  had  notice  of  such 
debts  at  the  time  of  the  purchase.  And  the  rule  is  the  same  whether  the  purchase  in- 
cludes all  the  property  oi  the  corporation  or  only  a  part  of  it. 

A  Written  Instrument  Purporting  to  re  an  Agreement  between  parties,  bat 
understood  and  intended  to  be  a  mere  form,  and  never  delivered  to  take  effect  as  an 
actual  agreement,  is  of  no  force  as  between  such  parties,  and  parol  evidence  is  admissible 
to  prove  such  facts. 

App£al  from  a  judgment  of  tbe  circuit  court  for  Yamhill  county, 
entered  in  favor  of  tbe  plaintiffs  and  certain  of  tbe  defendants.  The 
plaintiffs  in  tbe  lower  court  and  respondents  berein,  brought  suits  against 
tbe  Oregonian  Railway  Company,  limited,  tbe  Oregon  Railway  Com- 
pany, limited,  William  Reid,  Ellis  G.  Hughes,  James  B.  Montgomery 
and  Joseph  Gaston  and  tbe  Dayton,  Sberidan  &  Grande  Rondo  Railway 
Company,  and  tbe  Willamette  Valley  Railroad  Company,  to  enforce  pay- 
ment of  certain  obligations  known  in  the  case  as  freight  receipts,  and 
sought  to  charge*  tbe  property  of  tbe  D.  S.  &  G.  R.  R.  R.  Co.  with  a 
trust  for  tbe  payment  of  tbese  obligations.  Also,  to  cbarge  tbe  liability 
on  tbe  stock.  The  D.  S.  &  G.  R.  R.  R.  conveyed  its  property  to  tbe 
W.  Y.  R.  R.  Co.,  as  consideration  for  tbe  payment  of  tbe  debts  of  tke 
D.  S.  &  G.  R.  R.  R.  Co.  Tbe  W.  V.  E.  R.  Co.  conveyed  to  the  Oregon 
Railway  Company,  limited,  for  tbe  same  consideration,  and  tbe  Oregon 
Railway  Company,  limited,  conveyed  tbe  property  to  tbe  Oregonian  Rail- 
way Company,  limited,  witbout  consideration.  Joseph  Gaston  sub- 
scribed for  one  hundred  thousand  dollars  of  tbe  stock  in  tbe  D.  S.  &  G.  R. 
R.  R.  Co.,  and  five  hundred  thousand  dollars  in  the  W.  Y.  R.  R.  Co.,  and 
subsequently  assigned  to  E.  G.  Hughes,  as  set  out  in  tbe  opinion.  Tbe  case 
was  beard  and  determined  in  the  circuit  court,  and  went  to  the  supreme 
court  on  appeal,  when  tbe  Oregonian  Railway  Company  appeared  by 
new  counsel  and  charged  bad  faith  on  its  attorney  and  asked  bis  removal, 
and  also  tbat  William  Reid  and  Ellis  G.  Hughes  had  acted  in  bad  faitb 
as  their  agents,  and  to  sucb  an  extent  as  to  make  them  liable  in  the  case 
witbout  recourse.  And  further,  tbat  if  tbeir  case  was  properly  presented, 
there  would  be  no  liability  on  it,  and  moved  to  remand  to  same  to  tbe 
court  below.  Tbe  d^endants  Hughes  and  Reid  and  tbe  Oregon  Rail- 
way Company,  limited,  made  no  objection  tbereto.  Tbe  supreme  court 
accordingly  remanded  tbe  cause  to  amend  pleadings  and  take  further 
prools  upon  and  toucbing  the  question  of  bad  faith  on  tbe  part  of  Will- 
iam Reid  and  E.  G.  Hughes.  Tbere  was  set  up  an  agreement  between 
William  Lowsen  and  P.  M.  Cocbrane  and  tbe  Oregon  Railway  Company, 
limited,  whereby  the  Oregon  Railway  Company,  limited,  agreed  to  con- 
vey the  property  and  stock,  free  of  debts.  The  Oregon  Railway  Com- 
pany, limited,  claimed  tbe  agreement  was  a  new  form.    Tbe  case  cam« 


Sup.  Ct  Or.]        BBANSON  V.  OREGONUN  j 

before  the  supreme  court  again  on  the  apf 
Company,  limited,  as  against  the  plaintiffn 
ants.  The  issue  was  mainly  upon  the  cha 
Bailway  Company,  limited,  as  against  its 
£.  G.  Hughes,  and  the  Oregon  Bailway  C 

Effinger  &  Bourne  and  Edmuvd  Bobertsa 

James  K,  Kelley,  for  the  plaintifEs  and  re 

George  H,  WiXLiamBKnA.  G,  B.  Bellinger, \ 
ent  Hughes. 

</.  M.  Bower^  for  the  defendants  and  r 
Company. 

JS.  T.  Bingham^  for  the  defendant  and  r< 

Watson,  C.  J.  The  decision  heretofore 
278,  leaves  but  few  questions  for  detem 
Those  still  open  for  investigation  will  now 

1.  The  power  of  the  circait  court  to  al 
ings  after  the  remand  of  the  cause  was 
appeal  was  taken.  The  remand  was  ordei 
exercise  this  power,  and  this  court  had 
character  of  the  amendments  or  the  termi 
think  this  view  is  in  full  accord  with  a  fail 
employed  in  the  opinion  upon  the  subject 

2.  Bat  conceding  the  power  of  the  lo\^ 
ment  to  the  complaint,  which  the  appellar 
ents,  plaintiffs  below,  can  have  no  relief  oi 
introduced.  It  is  doubtful  if  the  allegatio 
if  they  do,  the  proofs  wholly  fail  to  esta 
which  the  complaint  appears  to  have  been 
duced  in  respect  to  this  cause  of  suit,  seei 
private  corporation  are  equitable  liens  upt 
discharged  by  a  purchase  in  good  faith  an 
tion  even  if  made  with  notice  of  unpaid  d( 

The  position  taken  by  the  respondents  i 
counsel  in  his  supplemental  brief:  ''No  a< 
this  corporation  property,  no  matter  what 
posed  by  the  law,  short  of  the  actual  payn 
to  this  doctrine,  the  debt  of  a  private  co] 
every  portion  of  its  property,  and  a  purcl 
a  good  title  while  such  debt  remains  unpa: 

It  is  true  such  corporation  holds  its  pr< 
and  stockholders:  Field  on  Corp.,  sec.  14 
V.  Howard,  7  Wall,  392.  But  this  is  perfe 
to  sell  any  portion  or  all  of  its  property  f 
free  from  the  incumbrances  of  its  debts,  t 
erty  taking  its  place  as  the  trust  fund :  P< 
Co.,  42  Mo.  63;  Hill  et  al.  v.  Fogg  et  al., 

As  the  case  made  by  the  pleadings  and 
BO  bad  faith  nor  want  of  adequate  consic 
purchased  by  the  appellant  from  the  Wil 
pany,  we  hold  that  the  property  in  the  hi 
subject  to  any  trust  for  the  satisfaction  of  t 
although  chargeable  with  notice  of  them  i 

Ko.  6-7 
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8.  The  evidence  shows  that  Joseph  Gaston  subscribed  for  one  thoa- 
Baud  shares  of  the  capital  stock  of  the  Dajton,  Sheridan  &  Grande 
Bonde  Bailroad  Company,  of  the  par  value  of  one  hundred  dollars  per 
share;  and  also  subscribed  for  five  thousand  shares  of  the  capital  stock 
of  the  Willamette  Valley  Bailroad  Company,  of  the  par  value  of  one 
hundred  dollars  per  share;  all  of  which  he  afterwards  assigned  to  Ellis 
G.  Hughes,  to  hold  in  trust  for  any  person  or  corporation  who  or  which 
might  become  a  purchaser  of  the  property  and  stock  of  such  corporations 
upon  the  terms  specified  in  such  assignment. 

Said  stock  is  unpaid  stock,  and  the  legal  title  thereto  is  still  in 
Hughes.  After  the  assignment,  and  on  or  about  the  fourth  day  of  Feb- 
ruary, 1880,  Thomas  Lawson,  Peter  Moire  Cochrane,  and  other  parties, 
residing  in  Scotland,  contemplated  the  incorporation  of  the  appellant, 
and  on  its  behalf  agreed  to  take  said  property  and  stock,  and  furnished 
the  money  used  in  its  purchase  prior  to  the  incorporation  of  the  appellant. 
As  a  means  of  carrying  out  this  scheme  and  advancing  the  interests  of 
the  appellant,  the  Oregon  Railway  Company,  limited,  was  incorporated 
and  organized  under  the  laws  of  Oregon.  The  property  purchased, 
except  the  stock,  was  conveyed  to  and  temporarily  vested  in  this  corpo- 
ration, until  the  appellant  should  be  fully  incorporated  and  organized, 
and  ready  to  receive  title  to  the  same.  On  the  eleventh  day  of  Decern^ 
ber,  1880,  the  property  was  formally  conveyed  to  the  appellant,  which 
w;as  all  the  time  the  real  owner. 

4.  We  have  already  decided  that  the  indebtedness  of  the  Dayton,  Sher- 
idan &  Grande  Ronde  Bailroad  Company,  which  forms  the  basis  of  this 
suit,  is  chargeable  to  the  holders  of  the  legal  title  to  such  unpaid  stock. 
See  opinion,  10  Or.  278. 

In  addition  to  the  authorities  there  cited,  to  the  effect  that  the  remedy 
of  the  creditors  of  the  corporation  is  against  the  holders  of  the  legal  and 
not  equitable  title,  we  refer  to  the  following:  Worral  v.  Judson,  5  Barb. 
210.  In  the  matter  of  the  Empire  City  Bank,  18  N.  T.  199;  Burr  v. 
Wilcox,  6  Bosw.  198;  S.  C,  22  N.  T.  557;  Eichardson  v.  Abeodrotb,  43 
Barb.  162;  Crease  v.  Babcock,  10  Met.  525;  Grew  v.  Breed  et  als.,  Id. 
569;  Holyoke  Bank  v.  Burnham,  11  Cush.  183. 

Gaston  and  Hughes  are  therefore  both  liable  to  the  respondents  in  this 
suit,  by  reason  of  having  held  the  legal  title  to  such  stock;  but  Hughes, 
as  last  holder,  stands  first  in  the  order  of  liability. 

5.  But  the  acts  of  the  promoters  of  the  appellant  in  making  this  pur- 
chase on  its  behalf,  are  seen  to  have  been  fully  ratified  by  it  after  its  in- 
corporation.   These  acts  are  therefore  to  be  treated  as  its  own,  and  place 
Hughes  in  the  position  of  an  agent  or  trustee  in  taking  and  holding  the 
legal  title  to  the  unpaid  stock.     Such  being  the  relation  of  these  parties, 
as  we  declared  in  our  former  opinions,  the  appellant  must  save  Hughes 
from  loss  or  damage,  on  account  of  his  liability  on  such  unpaid  stock, 
unless  it  can  show  some  abuse  of  authority  or  misconduct,  on  his  part 
justifying  its  release  from  such  obligations:  Story  on  Agency,  sec.  339 
Powell  V.  Trustees  of  Newburg,  19  Johns.  284;  Ewell  on  Agency,  *353 
Moore  v.  Appleton,  26  Ala.  633;  Coventry  v.  Barton,  17  Johns.  142 
Hoery  v.  Halsay,  14  Pick.  174;  Drummonds  v.  Humphreys,  39  Mo.  347. 

It  does  not  appear  from  the  evidence  that  Hughes  was  the  agent  of 
the  promoters  of  the  appellant,  or  so  considered  by  any  of  the  parties  in 
making  the  purchase.  He  seems  to  have  been  anxious  to  see  the  pur- 
chase effected,  and  exerted  himself  to  secure  a  favorable  consideration  of 
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the  scheme  by  the  appellant's  promoters, : 
tion.     He  may  have  anticipated  some  bene 
possible  consequence  of  its  adoption  by  tb  i 
a  mere  volunteer,  not  entitled  to  the  com  : 
responsibilities  of  ah  a^ent.     He  may  hi 
"freight  scrip"  debts  being  an  incumbram  i 
purchase  he  advocated,  but  there  is  nothin  \ 
expresses  on  this  subject  was  not  earnestly  i 

We  do  not  think  that  it  can  be  even  pli 
evidence  in  the  case,  that  Hughes  acted  in 
towards  the  appellant  or  its  promoters.    Ai 
to  justify  the  appellant's  release  from  its  •  i 
against  loss,  through  a  transaction  in  whicl 
that  in  respect  to  some  other  matter,  when  i 
may  have  voluntered  an  erroneous  though 
by  following  which,  appellant  has  been  mi£  I 

We  think  the  appellant  should  be  compe 
such  loss,  and  that  it  may  properly  be  requ 
we  have  already  held.     See  opinions  in  10  ( ! 
sec.  72,  et  seq.;  1  Daniell's  Ch.  PI.  &  Pr.,  ! 
wood  V.  Atkinson,  5  Sim.  419;  Camp  v. 
Williams  v.  Bankeval,  19  Wall.  563. 

6.  The  appellant's  claims,  to  be  itstlf  i 
and  the  Oregon  Bailway  Company,  limited,  i 
equity.  Beid  also  was  a  volunteer,  althoug 
expected  to  be  benefited  indirectly  by  the  < 
There  is  no  ground,  however,  in  the  evi: 
either  neglect  of  the  interests  of  the  appell  i 
sort  of  misconduct  or  bad  faith  throughout 

And  the  Oregon  Bailway  Company,  lim: 
mere  instrumentality  in  the  hands  of  th<; 
friends  for  effecting  the  purchase  and  trans! 
UOU8  effort  has  been  made  to  hold  this  cc 
seller  of  the  property  to  the  appellant,  an 
purporting  to  be  an  agreement  between  it 
promoters,  Lawson  and  Cochrane,  signed 
1880,  and  by  the  two  promoters  some  time  i 
seller,  in  fact,  and  all  the  parties  concernecl 
dence  fully  satisfies  us  that  this  instruni 
understood  by  any  of  the  parties  concerned 
but  was,  in  fact,  a  mere  form  to  appear  i 
posed  corporation,  which  the  promoters  ii\i 
Scotland,  to  publish. 

If  we  have  drawn  a  correct  conclusion  f 
point,  then  such  Written  instrument  never  i! 
iug  agreement  between  the  parties,  and  neiil 
upon  it,  as  against  the  other,  in  this  suit. 
a  state  of  facts  showing  that  a  written  insti 
agreement,  has  not  gone  into  effect,  and  is 
clearly  competent. 

We  are  satisfied  the  decree  of  the  circu 
correct,  and  it  is  therefore  affirmed. 


■ 
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SUPREME    COURT    OF    UTAH. 
Skewes  V,  Dunk. 

Filed  July  17, 188^. 

Plaintist  Who  is  not  the  Real  Pabtt  in  Interest  in  an  action  on  a  promiaaoiy 
note  can  not  assign  the  same  so  as  to  entitle  his  assignee  to  prosecnte  snch  action  in  his 
own  name. 

SUBSriTITTION  OF  A  DlTFEKENT   PLAINTIFF  WILL   NOT  BE  ALLOWED    whon    it    WOUld 

result  in  injury  to  any  right  of  the  defendant. 

Substitution  op  a  Wife  as  Plaintiff  is  the  Place  of  her  Husband  should  not 
BE  Allowed  when  the  effect  of  such  substituticn  would  be  to  permit  her  to  testify  in 
her  own  behalf,  unless  such  substitution  is  made  on  condition  that  she  does  not  testify. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  fayor  of  the 
plaintiff.     The  opinion  states  the  facts. 

M.  M.  Kaighn,  for  the  appellant. 

B.  B.  Tripp,  for  the  respondent. 

Tt7iss,  J.  This  action  was  commenced  before  a  justice  of  the  peace  in 
Salt  Lake  county.  The  complaint,  among  other  things,  alleges  that  the 
defendant  made  two  promissory  notes,  each  payable  to  Sarah  Skewes, 
that  they  had  been  indorsed  to  the  then  plaintiff,  William  Skewes;  that 
neither  of  them  had  been  paid,  except  the  sum  of  twelve  dollars  and  fifty 
cents  upon  each. 

The  answer  set  up  several  defenses,  a  specification  of  which  is  not 
necessary  here.  Upon  trial  the  justice  rendered  judgment  for  the  plaintiff 
for  the  balance  due  on  the  notes.  The  defendant  appealed  to  the  dis- 
trict  court,  where  he  was  entitled  to  a  trial  anew,  on  the  same  cause  of 
action  and  pleadings  as  in  the  justice's  court,  and  was  liable  to  be  con- 
fronted with  the  same  testimony  that  could  have  been  introduced  on  the 
trial  before  the  justice,  and  no  other. 

In  the  district  court  the  former  plaintiff,  William  Skewes,  joined  by 
his  wife,  Sarah  Skewes,  moved  the  court,  upon  his  affidavit,  to  allow 
Sarah  Skewes  to  be  substituted  as  plaintiff,  and  that  the  cause  be  con- 
tinued in  her  name.  In  the  affidavit  he  says:  "  The  said  notes  were 
indorsed  to  me  without  consideration;  that  the  said  Sarah  Skewes  was 
and  is  the  owner  of  said  notes,  and  is  really  the  party  beneficially  inter- 
ested in  this  action;  that  I  have  this  day  transferred  the  judgment  in  the 
court  below  to  her,  and  now  have  no  beneficial  interest  whatever  in  this 
action,  and  consent  to  the  substitution  and  further  prosecution  of  this 
action  in  the  name  of  Sarah  Skewes  as  plaintiff,  and  ask  that  the  same 
may  be  done."  The  court,  against  the  objection  of  the  defendant,  allowed 
the  motion;  and  Sarah  Skewes  was  substituted  plaintiff,  and  the  cause 
continued  and  prosecuted  in  her  name. 

Although  William,  in  his  affidavit,  says  he  has  transferred  to  Sarah  the 
judgment,  he  also  says  that  she  ''was  and  is  the  owner  of  said  notes, 
and  is  really  the  party  beneficially  interested  in  this  action."  It  is  clear 
from  this  statement  that  the  judgment  obtained  by  him  in  the  justice's 
court  was  not  his  property;  that  although  in  his  name,  it  was  the  prop- 
erty of  his  wife;  that  at  the  commencement  of  the  suit  he  had  no  interest 
in  the  cause  of  action,  and  acquired  none  at  any  time  thereafter,  there- 
fore she,  pending  the  suit,  neither  acquired  nor  succeeded  to  any  interest 
whatever  of  her  husband;  that  the  cause  of  action,  at  the  time  of  making 
the  motion,  was  her  property,  as  it  was  at  the  commencement  of  the  suit; 
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that  the  action  was  not  commenced  and  had  I 
name  of  the  real  party  in  interest:  See  section 

The  court  below  erred  in  substituting  her  a 
time  of  the  commencement  of  the  case  in  the  ji 
by  the  affidavit  of  William  Skewes  on  the  nj 
iam  was  not  the  real  party  in  interest  in  the  i 
51  Gal.  153;  Eaton  et  al.  v.  Allger,  59  Barb.  1< 
Id.  656. 

Assuming  that  the  cause  of  action,  whatevel 
time  the  motion  was  made,  whether  i£  was  th< 
or  the  notes  sued  upon,  was  the  property  of 
record,  and  was  by  him  duly  assigned  to  Sarah 
could  rightfully,  upon  the  motion  sustained  by 
be  substituted  in  the  place  of  her  husband,  the 
action  be  continued  in  her  name  only  upon  th< 
be  so  done  as  not  to  wrong  or  prejudice  the 
remedy  involved  in  the  action.  If  such  sub 
prejudice  or  injury  to  any  right  of  the  defenda; 
error,  and  ought  not  to  have  been  allowed :  H< 
How.  Pr.  350;  S.  C,  5  Duer,  604.  Section  16 
provides,  that  '*  a  husband  shall  not  be  a  witnc 
xior  a  wife  a  witness  for  or  against  her  husband 

The  unconditional  substitution  of  Sarah  fo] 
wife  for  the  husband,  as  plaintiff,  permitted  S 
objection  of  the  defendant,  to  testify  as  a  wito 
behalf.  This  would  not  have  been  permitte* 
From  the  record  it  appears  that  her  testimony 
dice  of  the  defendant.  The  only  reason  appa 
desiring  the  substitution  was  that  the  testimoi 
be  available  on  the  trial  of  the  cause.  In  Hai 
220,  the  assignee  of  the  causes  of  action  m( 
Upon  the  motion  the  court  said:  "The  mc 
on  condition  that  it  be  stipulated  that  the  pi 
examined  as  a  witness;  on  that  stipulation  it  i 

If  a  third  party  to  whom  a  plaintiff  has  ass 
can  be  substituted  as  plaintiff  only  upon  a  sti 
plaintiff  (who  could  not  be  a  witness  while  a 
be  examined  as  a  witness,  it  would  seem  with 
a  third  party  (who  can  not  be  a  witness  unles! 
can  be  made  plaintiff  only  upon  the  stipulal 
examined  as  a  witness.  The  fact  that  Sarah 
beneficially  interested  in  the  cause  of  action  ( 
remove  the  objection :  Dubbers  v.  Goux,  supra; 

The  case  is  reversed  and  remanded  to  the  d 

HuiiTEB,  G.  J.,  and  Emerson,  A.  J.,  concur: 


Mabtin  V,  Hill. 

Filed  November  j?7, 18S 

Erbobs  in  thb  Chaboe  to  thb  Jury  can  not  b] 
unless  they  are  material,  or  calculated  to  mislead  the  j' 

Refusal  to  Give  an  Instbuction  Which  has  Ai 
i*  not  error. 
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ArFIDAVIT  FOR  A  NeW  TrIAL  ON  THE  GROUND   OP  SURPRISE   SHOULD  BE  MaDE  BT 

THE  Attorney  of  the  beaten  party,  and  not  by  his  client.  Such  affidavit  must  show 
that  the  facts  constituting  the  surprise  had  a  material  bearing  upon  the  case,  and  that 
the  verdict  was  mainly  attributable  to  them. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

H,  N,  BasHn  and  G.  M.  Blandin,  for  the  appellant. 

Marshall  <&  Boyle,  for  the  respondent. 

Emerson,  J.  The  alleged  errors  are  all  based  upon  the  instructions  to 
the  jury,  and  refer  principally  to  the  portions  included  in  the  brackets. 
All  the  testimony  produced  upon  the  trial  is  brought  up  in  the  record, 
and  we  have  examined  it  in  the  light  of  objections  to  the  charge,  and  the 
arguments  of  counsel.  The  clear  preponderance  of  proof  establishes  the 
contract  as  claimed  by  the  plaintiff,  and  the  jury  must  have  so  found. 
The  applicability  of  the  whole  of  this  branch  of  the  charge,  including 
the  portion  objected  to,  depended  upon  finding  that  this  '*  new  contract 
of  storage/'  as  claimed  by  the  defendant,  was  made.  The  jury  found 
against  the  defendant  upon  this  point.  There  is  no  claim  but  what  the 
testimony  relative  to  the  contract  between  the  parties  was  fairly  left  to 
the  jury  under  proper  instructions. 

The  objection  under  consideration  relates  to  clauses  in  two  instructions 
which  can  have  no  bearing  upon  the  case,  because  the  jury  did  not  find 
the  facts  to  which  the  instructions  themselves  apply.  So  that  even  if  it 
be  true  that  there  was  no  testimony  as  to  the  condition  of  the  materials  at 
the  time  the  alleged  contract  of  storage  was  made,  yet  the  instructions 
did  not  prejudice  the  defendant's  case. 

The  portion  objected  to  in  its  connection  with  the  balance  of  the 
charge  could  have  had  no  tendency  to  mislead  the  jury,  or  "withdraw 
their  attention  from  the  legitimate  points  of  inquiry  involved  in  the 
issue."  It  was  not  a  substantive  direction  upon  a  supposed  or  con- 
jectured state  of  facts,  but  rather  a  limitation  upon  this  action  in  the 
event  they  found  the  contract  of  storage  was  made.  Finding  that  some 
other  contract  was  made,  and  that  this  for  storage  was  not,  this  whole 
branch  of  the  charge,  including  the  objectionable  portion,  was  withdrawn 
from  the  attention  of  the  jury,  and  could  not  have  affected  the  result. 
Even  if  there  was  error  in  the  charge,  it  can  not  be  made  available  on  an 
appeal  unless  it  was  material,  or  calculated  to  mislead  the  jury  or  to  pro- 
duce a  wrong  result.  There  was  no  error  in  refusing  the  request  asked 
by  the  defendant  and  refused  by  the  court.  The  substance  of  this  re- 
quest had  already  been  given  in  another  part  of  the  charge,  and  it  was 
not  error  to  refuse  to  repeat  it. 

As  another  ground  for  a  new  trial,  the  defendant  claimed  that  he  was 
surprised  by  the  instruc};ions  of  the  court  included  within  the  brackets, 
and  heretofore  mentioned. 

The  affidavit  showing  this  is  made  by  the  defendant  himself.  This  should 
have  been  shown  by  the  affidavit  of  the  attorney  and  not  of  the  client.  The 
party  alleging  facts  constituting  legal  surprise  is  bound  to  show  them  by 
the  best  evidence  within  his  reach:  Schelihouse  v.  Ball,  29  Cal.  605. 

But  aside  from  this,  the  judgment  ought  not  to  be  reversed  on  this 
ground.  In  order  to  reverse  a  judgment,  the  fact  or  facts  from  which  a 
surprise  resulted  must  be  shown  to  have  had  a  material  beaiing  upon  the 
case,  and  the  verdict  mainly  attributable  to  them. 


^ 
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We  bavQ  already  seen  that  the  verdict  can 
tributable  to  the  instructions  objected  to. 
Judgment  affirmed,  with  costs. 

HuNTEB,  G.  J.,  and  Twiss,  J.,  concurred. 


Sneli«  et  al.  v.  Wasatch  &  Jobdak  Yalu^ 

Filed  January  9,  1883.   I 

Grant  of  a  Private  Right  to  Quabrt  Rock  on  the  i 
of  way  to  and  from  the  quarry  for  the  purpose  of  its  renMJ 
an  exclusive  right  of  possession,  or  a  right  to  any  possesad 
poses  of  the  grant.  Such  grantee  can  not  authorize  a  raU 
the  ordinary  purposes  of  its  business,  and  if  he  does  so,  tl 
of  liie  land,  may  maintain  ejectment  against  it. 

Appeal  from  a  judgment  of  the  third  district  \ 
the  plaintiffs.     The  opinion  states  the  facts. 

Sutherland  &  McBride,  for  the  appellant. 

J.  L,  Bawlins,  fox  the  respondents. 

Ebierson,  J.  There  was  no  error  in  striking  c 
indenture  referred  to.  It  was  neither  material : 
that  the  defendant  entered  upon  and  took  pos 
premises  and  built  their  railroad  upon  it,  betw 
years  before  the  grant  was  given  under  livhich  tl 
holding.  The  demanded  premises  is  a  strip  of 
premises  described  in  said  indenture,  and  othe 
mentioned  in  it.  The  road  was  not  constructec 
for  his  use  and  benefit,  any  more  than  that  of 
patron  of  the  road. 

The  defendant  is  a  common  carrier,  doing  a 
for  any  and  all  who  may  require  its  services  anc 
as  a  part  of  its  common  business,  it  transporter 
consigned  to  Taylor.    In  doing  this  it  was  no 
sense  as  would  give  it  any  right  under  the  grai 

The  defendant  places  its  whole  defense  upon 
to  Taylor.  With  this  out  of  the  case,  and  witb 
court  properly  instructed  the  jury  to  find  for  t 
the  damages  at  the  sum  confessed  by  the  ans 
tends  that  the  instrument  excluded  was  materi 
permitted  to  go  to  the  jury,  for  the  reason  that 
tit]e  in  a  third  person.  The  grant  did  not  gi 
right  of  possession,  or  the  right  to  any  possess 
right  to  quarry  and  take  away  rock  from  and  c 
the  plaintiffs'  premises.  He  can  not  authorize 
else,  to  occupy  plaintiffs'  land  for  any  other  p 
in  the  grant.  The  instrument  is  a  grant  of  a 
nected  with  the  right  to  quarry,  and  plaintiffs 
against  all  but  the  grantee  and  those  occupyii 
the  grant,  and  for  the  sole  purpose  of  enjoyin{ 
created  by  it.     The  fee  to  the  soil  is  still  in  th 

The  facts  that  the  plaintiffs  had  granted  to 
rock  on  their  land,  and  a  right  of  way  to  and  fi 
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pose  of  its  removal,  does  not  prevent  tbem  from  maintaiDing  ejectment 
against  the  defendant  for  tbe  unauthorized  use  of  the  land.  The  owner 
of  the  soil  over  which  even  a  public  highway  passes  maj  maintaia 
ejectment  for  an  unauthorized  use  and  occupation  of  the  highway.  The 
decisions,  rulings,  and  instructions  of  the  court  were  right,  and  the 
judgment  is  affirmed. 

HuKTEB,  C.  J.,  concurred. 


EiLEBS  V.  Boatman  et  als. 

Filed  January  9, 188S. 

FnroiNO  OF  the  Court  that  the  Notice  of  Location  of  a  Mining  Cladc  Con- 
tained A  Sufficient  Description  of  the  location,  by  reference  to  natural  objecta  and 
permanent  and  well-known  monuments,  to  identify  the  same,  will  be  presumed  to  be 
correct  when  the  record  contains  no  copy  of  the  notice. 

Location  of  a  Mining  Claim  is  Sufficiently  Definite  when  the  Accessibls 
Boundaries  thereof  are  plainly  marked  on  the  ground  by  stakes  and  natural  objects, 
and  the  inaccessible  boundaries  described  by  courses  and  distances  sufficient  to  point  out 
to  any  one  honestly  endeavoring  to  ascertain  where  such  boundaries  were. 

Right  of  the  Occupants  of  Mining  Grounds  on  the  Public  Domain  will  be 
Upheld,  when  the  appropriation  thereof  has  been  made  by  means  which  substantially 
comply  with  the  law,  and  which  in  view  of  the  surrounding  circumstances,  convey 
notice  to  those  who  have  a  right  to  know  that  the  particular  mining  ground  is  subject 
to  the  dominion  and  control  of  some  private  person. 

Locator  of  a  Mining  Claim,  in  Marking  his  Claim  on  the  Ground  so  that  its 
boundaries  can  be  readily  traced,  is  not  held  to  absolute  exactness  in  running  the  lines 
or  in  fixing  the  corner  or  other  posts.  The  difference  of  a  few  feet  or  a  few  points 
between  the  monuments  fixed  by  an  actual  sunxy  for  a  patent  and  those  fixed  at  the 
time  of  location  is  immaterial,  and  does  not  affect  the  validity  of  the  original  location. 

The  Location  of  a  Vein  or  Lode  Made  upon  the  Surface  where  the  Vein  ob 
Lode  Finds  its  Apex  will  not  be  defeated  by  the  secret,  underground  workings  and 
possession  bv  parties  having  no  possession  of  or  right  to  the  surface  embracing  it.  The 
possession  of  a  vein  recognized  by  the  mining  laws,  and  to  which  protection  is  given,  ia 
a  possession  by  one  who  holds  the  surface  where  the  vein  makes  its  apex. 

As  BETWEEN   TwO  LOCATORS,  AND  AS  AfFECTINO  THEIR  RiGHTS  OnLY,  OnE  CAN  NOT 

Locate  a  mining  claim  on  ground  of  which  the  other  is  in  actual  possession  under  claim 
or  color  of  right,  because  such  ground  would  not  be  vacant  and  unoccupied. 

Express  Iindino,  in  an  Action  to  Determine  the  Conflicting  Rights  of  Two 
Adverse  Claimants  of  a  mining  claim,  that  the  defendant  was  in  possession  of  the 
same  at  the  time  suit  was  commenced  is  not  necessary  where  the  facts  found  establish 
the  defendant's  right  to  the  possession,  and  that  he  had  done  all  that  was  required  by 
law  in  order  to  inaugurate  a  title  to  and  hold  a  valid  mining  claim,  and  that  he  was 
constructively,  if  not  actually,  in  possession. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  defendants.     The  opinion  states  the  facts. 

Sutherland  &  McBride,  for  the  appellant. 

Bennelt  &  HarJcness^  for  the  respondents. 

Emerson,  J.  The  defendants  in  this  case  having  made  application  for  tbe 
government  title  to  a  certain  mining  claim,  called  by  them  the  Nabob, 
the  plaintiff  filed  an  adverse  claim  to  a  portion  of  the  premises,  as  a  part 
of  the  Virginia  mining  claim  which  was  discovered,  located,  and  owned 
by  him,  and  in  due  time  he  commenced  this  action  to  determine  the  right 
of  possession  of  the  ground  in  controversy.  The  case  was  tried  in  the 
court  below  without  a  jury,  and  resulted  in  a  judgment  for  the  defend* 
ants.  The  plaintiff  appeals  from  the  judgment,  and  also  from  an  order 
denying  his  motion  for  a  new  trial.  The  findings  of  fact  and  conclosionB 
of  law  are  as  follows: 
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1.  On  or  about  the  fourth  day  of  July,  1877,  the  def^ 
Nabob  mining  claim,  situate  in  Little  Cottonwood  xoi 
Lake  county,  Utah,  upon  a  lode  of  rock,  in  places  \ 
other  metals,  the  claim  consisting  of  fifteen  hundi^f 
to  wit:  Fifty  feet  south-easterly  from  the  discovery  p< 
hundred  and  fifty  feet  north-westerly  from  the  same  poi 
of  location  was  posted  at  the  discovery  point,  in  Vfk 
date  of  location,  to  wit,  July  4,  1877,  the  name  of  local 
claim,  and  described  the  same  as  situated  "on  Flagal 
hundred  and  fifty  feet,  more  or  less,  westerly  from  tl 
of  the  Flagstaff  mine,  and  about  thirty-six  feet,  mo; 
easterly  from  the  northerly  side  line  of  the  Bough  anc 
gpround,  and  the  metes  and  bounds  were  therein  state 
by  a  stake  driven  fifty  feet  south-easterly  from  the  dis< 
marked  No.  1,  thence  running  north-westerly  five  hunc 
pine  stump  blazed  on  north  side,  thence  to  a  tree  over  t 
nine  hundred  feet,  thence  to  a  point  six  hundred  feel 
Fork.  A  copy  of  the  same  notice  was  filed  for  record  i 
recorder  of  said  mining  district  on  the  ninth  day  of  Jul 

2.'  That  said  locators  remained  in  possession  of  sa 
working  the  same  by  an  incline  run  downwards  from  tl 
until  after  the  location  of  the  Virginia  mining  claim,  a 
the  location  of  the  Virginia  miniug  claim  the  Nabob 
by  several  men  on  the  conflict  area,  and  a  shanty  was  \ 

3.  That  the  locators  and  claimants  of  the  Nabob  mii : 
year  since  the  location,  have,  done  more  than  one  hunc  i 
of  work  thereon. 

4.  That  at  the  time  of  the  location  the  locators  ma  1 
the  ground  by  setting  a  stake  at  the  discovery  point,  b^ 
the  middle  of  the  south-easterly  end  line,  marked  '*  No.  I 
ting  a  stake  at  each  comer  of  the  south-easterly  end  li 
marking  a  red-pine  stump  on  the  center  line  about    i 
north-westerly  from  the  south-easterly  end  center  sta  : 
and  marking  a  tree  on  the  center  line  about  nine  hu  i 
westerly  from  the  south-easterly  end  of  the  claim.   Thi  [ 
ground  were  made  either  by  the  locators  or  the  surveyoi 
claim  for  a  patent  on  the  north-westerly  six  hundred   : 
the  ground  being  down  a  steep  and  inaccessible  decli\  I 
survey  of  that  portion  being  made  by  triangulation. 
the  Nabob  mining  claim,  as  set  forth  in  the  answer,  i 
conformity  to  the  boundaries  thereof  as  located. 

6.  That  on  the  tenth  day  of  August,  1877,  the  ph  i 
Virginia  mining  claim  and  recorded  the  same  and  i 
ground  so  as  to  include  the  conflict  area  in  dispute,  : 
defendants  were  at  work  as  aforesaid.  The  notice  pc  I 
was  sufficient  under  mining  laws,  and  the  plaintiff  ha 
than  one  hundred  dollars'  worth  of  work  thereon. 

As  a  conclusion  of  law  it  was  found:  1.  That  the  nc  \ 
of  the  Nabob  mining  claim  contained  a  sufficient  desci 
to  natural  objects  and  permanent  and  well-known  mo:  i 
the  same.  2.  That  said  Nabob  claim  was  so  marked  i 
its  boundaries  could  be  readily  traced.  3.  That  by  ]  \ 
location  of  the  said  Nabob  miniug  claim,  and  a  coi   : 
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thereto  with  mining  laws  and  custoins  by  the  defendants,  the  defendants* 
at  the  commencement  of  the  suit,  were  and  still  are  entitled  to  the  pos* 
session  of  the  area  in  conflict  with  the  Virginia  claim,  and  are  now  enti- 
tled to  judgment  for  said  area  and  costs. 

Tbe  motion  for  a  new  trial  was  based  upon  the  following  grounds,  m. : 
1.  Insufficiency  of  the  evidence  to  justify  the  findings  of  fact  made  by 
the  court.     2.  That  the  findings  and  decisions  are  against  law. 

Under  the  first  assignment  are  the  following  specifications,  viz.: 
1.  The  evidence  shows  Uiat  the  boundaries  of  the  Nabob  claim  were  not 
established  on  the  limits  of  the  claim  defined,  at  the  time  of  the  location, 
or  afterwards  until  the  Virginia  was  located,  surveyed,  and  marked  on 
the  ground  and  recorded;  whereas  the  first  and  fourth  findings  of  fact 
find  that  the  defendants  located  the  Nabob  by  the  metes  and  bounds 
described  therein,  and  marked  the  same  on  the  ground.  2.  The  notice 
of  the  location  of  the  said  Nabob  claim,  as  posted  and  recorded, 
is  insufficient,  either  as  a  notice  or  a  record,  to  indicate  the  existence  of 
any  lawful  claim. 

On  the  ground  that  the  findings  and  judgment  ore  against  law,  the 
following  are  the  specifications  of  error,  viz. : 

1.  The  notice  of  location  on  the  Nabob  was  insufficient.  The  notice 
of  the  claim  as  recorded  was  insufficient. 

2.  The  claim  was  not  so  marked  on  the  ground  that  its  boundaries 
could  be  readily  traced,  or  so  that  they  could  be  found  until  after  the 
survey  and  location  of  the  Virginia  claim. 

3.  The  lode  upon  which  the  claim  called  the  Nabob  was  located,  in- 
cluding all  that  part  in  controversy,  was  then  occupied  under  ground,  and 
had  been  since  1872,  as  a  mine  of  the  Flagstaff  Silver  Mining  Company, 
who  then  and  always  had  claimed  to  own  the  vein;  and  no  adverse  claim 
could  be  initiated  to  it  by  the  defendants  under  such  circumstances. 

4.  The  Nabob  location  having  been  made  on  a  vein  then  actually  oc« 
cupied  for  mining  purposes  by  other  parties,  the  same  was  void,  and  could 
convey  no  right  or  title  to  the  possession  upon  which  a  claim  for  a  min- 
eral patent  could  be  based;  and  the  judgment  that  the  defendants  are 
the  owners  of  said  ground  in  dispute  is  erroneous. 

The  second  assignment  of  error  under  the  first  ground  of  the  motion 
for  a  new  trial,  and  the  first  assignment  under  the  second  ground,  seem 
to  have  been  abandoned  by  the  appellant,  as  neither  is  mentioned  in  his 
brief  nor  referred  to  on  the  argument.  The  record  contains  no  copy  of 
the  notice  of  the  Nabob  location.  According  to  the  findings  of  the  court, 
which  we  must  presume  were  supported  by  evidence,  the  conclusion  of 
law  that  the  notice  contained  a  sufficient  description  by  reference  to  nat- 
ural objects  and  permanent  and  well-known  monuments  to  identify  the 
same,  was  correct.  The  evidence  establishes  the  fact  that  the  south- 
easterly nine  hundred  feet  of  the  Nabob  claim  was,  at  the  time  of  its  lo- 
cation, plainly  marked  out  on  the  ground,  not  alone  by  posts  and  stumps 
distinctly  marked  along  the  center  line  of  the  claim,  but  also  by  stakes 
at  both  corners  of  the  south-easterly  end,  and  by  trees  and  stumps  on  the 
side  lines  at  points  nine  hundred  feet  north-westerly  from  tbei*e.  This  is 
established,  not  only  by  a  strong  preponderance  of  evidence,  but  by  evi- 
dence which  removes  from  the  mind  all  reasonable  doubt,  even  of  the 
facts  as  found  by  the  court.  The  north-westerly  six  hundred  feet  of  the 
claim  was  not  marked  on  the  ground,  because  it  was  impossible  to  do  so, 
owing  to  the  nature  of  the  surface. 
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The  locator  testifies  that  he  put  no  marks  on  this  portion  of  the  claim, 
''  because  of  the  inaccessible  and  precipitous  nature  of  the  ground  be- 
yond the  divide."  The  surveyor  who  surveyed  the  claim  for  a  patent 
testified  that  "  the  north-westerly  six  hundred  feet  of  the  claim  was  sur- 
veyed by  triangulation,  and  the  lines  and  corners  were  not  established 
on  the  ground  because  of  its  precipitous  surface." 

The  defendants  claimed  one  thousand  five  hundred  feet  in  length  on 
the  course  of  the  vein,  and  nine  hundred  feet  of  the  claim  was  plainly 
marked  out  on  the  ground,  with  courses  and  distances  given  sufficient  to 
point  out  to  any  one  honestly  endeavoring  to  ascertain  where  the  lines 
were  for  the  balance  of  the  one  thousand  five  hundred  feet.  No  one 
could  have  been  misled  by  the  want  of  stakes  on  the  inaccessible  por- 
tion, simply  because  it  was  inaccessible,  and  that  such  was  the  nature  of 
the  ground  is  an  undisputed  fact  in  the  case. 

The  proofs  show  that  the  plaintiff,  at  the  time  he  made  his  location 
of  the  Virginia,  was  not,  to  say  the  least,  a  very  anxious  inquirer  as  to 
the  boundaries  of  tbe  Nabob,  for  at  that  time  he  found  the  owners  of  the 
latter  claim  at  work  in  a  shaft  at  or  near  their  discovery  point;  and  with- 
out making  inquiry  as  to  the  direction  or  extent  of  their  claim,  he  com- 
pletes his  location,  taking  in  and  including  the  very  ground  upon  which 
the  defendants  were  at  the  time  actually  working,  and  which  is  included 
in  the  confiict  area.  It  is  sufficient  to  give  a  right  to  the  occupants  of 
mining  ground  on  the  government  domain  which  the  courts  will  protect, 
to  establish  by  evidence  its  appropriation  by  means  which  are  a  substan- 
tial compliance  with  the  law  upon  that  subject,  and  which,  in  view  of  the 
surrounding  circumstances,  will  give  notice  to  those  who  bave  a  right  to 
know  that  the  particular  mining  ground  is  subject  to  tbe  dominion  and 
control  of  some  private  claimant.  Tbe  mining  laws  do  not,  any  more  than 
any  other  law,  require  parties  to  perform  impossibilities. 

The  same  preponderance  of  testimony  shows  that  the  boundaries  of 
the  Nabob  claim  as  surveyed  for  a  patent  are  substantially  the  same  as 
those  described  in  the  location,  and  marked  on  the  ground  at  the  time 
the  location  was  made.  There  was  testimony  showing  a  somewhat  pro- 
miscuous marking  of  trees  with  the  word  ''  Nabob  "  in  various  directions, 
and  entirely  off  from  the  ground  claimed  and  located  by  the  defendants. 
The  clear  inference  to  be  drawn  from  all  the  testimony  is,  that  tbis  mark- 
ing was  done  by  some  party  unknown  to  the  defendants,  and  hostile  to 
their  interests,  and  would  indicate  an  attempt  to  confuse  the  boundaries 
of  the  Nabob  claim. 

The  finding  of  the  court  "  that  the  survey  of  the  Nabob  mining  claim, 
as  set  forth  in  the  answer,  is  substantially  in  conformity  to  the  bound- 
aries thereof  as  located,"  is  abundantly  sustained  by  the  evidence.  It  is 
neither  expected  nor  required  that  tbe  locator  of  a  mining  claim,  in  mark- 
ing his  claim  on  tbe  ground  so  that  its  boundaries  can  be  readily  traced, 
shall  be  exact  in  running  the  lines  or  in  fixing  the  comer  or  other  posts. 
It  is  rarely,  if  ever,  that  he  has  either  the  time  or  facilities  for  making  an 
accurate  survey,  and  a  difference  of  three  or  four  feet,  or  a  few  points  as 
stated  in  this  case,  between  the  monuments  fixed  by  an  actual  survey  for 
a  patent  and  those  fixed  at  the  time  of  location  is  immaterial,  and  does 
not  affect  the  validity  of  the  original  location. 

All  the  findings  of  the  court  relative  to  the  location  and  making  the 
boundaries  of  the  I^abob  claim  are  abundantly  supported  by  the  evidence, 
and  tbe  correct  conclusions  of  law  were  drawn  therefrom.    A  further 


contention  on  the  part  of  the  appellant  is  that  the  ground  in  conflict  was 
not  subject  to  location  by  respondents  at  the  time  this  notice  of  location 
was  posted^  because  at  that  date,  and  for  a  long  time  prior  thereto,  the 
Flagstaff  mining  company  were  in  actual  possession  of  the  lode  and  con- 
flict ground  and  working  the  same;  that  the  respondent  could  not  make 
a  valid  location  on  a  lode  in  the  actual  possession  of  another,  whether 
such  possession  was  lawful  or  not. 

I  have  had  access  to  and  have  examined  nearly  all  in  the  long  list  of 
authorities  referred  to  by  the  appellant  in  support  of  the  above  proposi- 
tion, and  all  of  those  examined  refer  to  the  acquisition  of  agricultural 
lauds,  where  the  acts  coustituting  the  possession,  or  the  right  to  pos- 
session, must  be  upon  or  done  in  reference  to  the  surface.  There  is  & 
distinction  recognized  by  the  courts  between  the  acts  essential  to  indi- 
cate the  possession  and  occupancy  of  agricultural  lands  and  those  nec- 
essary to  show  occupancy  and  dominion  of  a  mining  claim:  Euglish  v. 
Johnson,  17  Cal.  115. 

If  the  above  proposition  of  the  appellant  is  true  as  applied  to  the  facta 
in  this  case,  it  defeats  his  own  right  to  recover.  He  is  the  plaintiff,  and 
to  entitle  him  to  recover  he  was  bound  to  establish  his  right  as  against 
the  respondents  to  the  conflict  area.  To  show  this  otherwise  than  by 
a  paper  title  from  some  paramount  source,  it  would  be  incumbent  oa 
him  to  prove  his  prior  possession  or  appropriation  of  it  in  some  mode 
which  the  law  sanctions.  If  the  facts  set  out  in  the  record  constituting^ 
the  possession  of  the  Flagstaff  company  rendered  the  location  of  the 
respondents  void,  that  of  the  appellant  would  be  equally  so,  as  the  same 
facts  existed  in  reference  to  that. 

In  reference  to  the  possession  of  the  conflict  area  by  the  FlagstaflT 
company,  the  record  discloses  ''  that  the  Flagstaff  mine  had  been  owned 
by  the  Flagstaff  Silver  Mining  Company  of  Utah,  since  February,  in  the 
year  1872,"  that  a  claim  two  thousand  feet  in  length,  one  thousand  feet 
northerly  of  discovery,  had  been  patented  to  the  company's  grantees  and 
conveyed  to  it,  the  surface  lines  of  the  patent  embracing  only  about  one 
Jiundred  feet  on  the  length  of  the  lode.  That,  claiming,  notwithstanding 
the  course  of  the  patent  lines,  that  it  had  a  right  to  follow  the  lode  for 
the  length  described  by  the  patent,  the  company  and  its  grantors  had 
extended  its  works  beyond  the  lines  covered  by  the  patent  with  and 
along  the  -course  of  the  vein  underground,  beyond  that  portion  the  apex 
of  which  crops-  out  in  the  ground  in  dispute  between  the  plaintiff  and 
defendants.  That  drifts  and  levels  driven  from  the  discovery  shaft  and 
main  working  shaft  of  the  Flagstaff  mine  had  penetrated  the  hill  along- 
the  vein  on  its  dip  and  strike  to  the  northerly,  and  at  the  time  of  the 
location  of  both  the  Nabob  and  Virginia  claims  was  used,  held,  and 
occupied  at  various  depths  by  those  having  possession  in  behalf  of  said 
company,  and  that  the  workmen  and  miners  in  both  Virginia  and  Nabob, 
before  reaching  the  depth  of  one  hundred  feet,  distinctly  heard  the  work- 
men employed  in  the  Flagstaff  mine,  and  the  mining  works  were  actually 
connected  at  different  points  underground.  That  the  Virginia  tunnel 
indicated  on  the  map  of  the  underground  works  was  connected  with. 
the  old  Flagstaff  works  at  a  point  about  one  hundred. and  forty  feet  iu 
depth,  and  the  Nabob  at  other  points  not  exceeding  that.  That  the  veia 
was  occupied  on  its  course  and  dip  by  said  Flagstaff  company  to  a  dis- 
tance north-west,  exceeding  the  limits  of  the  ground  in  dispute,  said 
occupation  being  entirely  underground,  and  not  visible  on  the  surface. 
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Id  other  words  and  in  brief,  the  patent  of  the  Flagstaff  company  em- 
braced only  about  one  hnndred  feet  on  the  length  or  coarse  of  the  vein, 
this  claim  having  been  laid  and  patented  across  the  vein  and  not  along 
on  its  course. 

According  to  a  decision  of  this  court  in  a  case  against  this  same  com- 
pany, iuTolving  its  right  to  extend  its  workings  beyond  the  side  lines  of 
its  claim,  and  which  was  aflSrmed  by  the  supreme  court  of  the  United 
States,  the  side  lines  of  the  Flagstaff  location  are  in  effect  the  end  lines 
of  this  claim  on  the  course  of  the  vein:  Flagstaff  Silver  Mining  Co.  v. 
Tarbet,  98  U.  S.  463.  The  Flagstaff  company  were,  according  to  tho 
facts,  secret  underground  trespassers  in  exploring  and  working  beyond 
the  side  line  of  this  location,  and  under  the  surface  ground  in  dispute. 

The  possession  of  a  vein  recognized  by  the  mining  laws,  and  to  which 
protection  is  given,  is  by  one  who  holds  the  surface  where  the  vein  makes 
its  apex.  The  location  of  a  vein  or  lode  made  upon  the  surface  where 
the  vein  or  lode  finds  its  apex  will  not  be  defeated  by  the  secret  under- 
ground workings  and  possession  by  parties  having  no  possession  of  or 
tight  to  the  eui^ace  embracing  it. 

The  secret  underground  trespass  of  the  Flagstaff  company  does  not 
affect  the  rights  of  either  the  appellant  or  respondents. 

It  is  conceded  by  the  respondents,  and  it  is  doubtless  true,  that  as  be- 
tween two  locators,  and  as  affecting  their  rights  only,  one  can  not  locate 
ground  of  which  the  other  is  in  actual  possession,  under  claim  or  color 
of  right,  because  such  ground  would  not  be  vacant  and  unoccupied. 
This  would  affect  the  appellant's  right  to  recover  for  the  conflict  area  in 
dispute,  it  being  an  undisputed  fact  that  at  the  very  time  when  the  Vir- 
ginia was  located  by  him,  the  respondents,  the  locators  of  the  Nabob, 
were  in  actual  possession,  sinking  their  incline  shaft,  and  occupying  a 
shanty  on  the  ground.  It  is  further  contended  on  the  part  of  the  appel- 
lant, that  the  judgment  can  not  be  sustained  because  there  is  no  finding 
of  fact  tiiat  the  defendants  were  in  possession  of  the  property  in  contro- 
versy at  the  time  of  filing  the  answer,  or  at  the  commencement  of  the 
action.  He  claims  that  this  is  a  jurisdictional  question,  and  may  be 
taken  advantage  of  at  any  time.  It  is  difficult  to  conceive  how  the  want 
of  possession  by  the  defendants  can  be  a  jurisdictional  question  as  affect- 
ing their  right  to  a  judgment  in  their  favor,  if  the  plaintiff  who  had  in- 
augurated the  suit  against  them  failed  to  make  out  his  case. 

The  judgment  settled  the  right  of  the  defendants  to  the  conflict  area 
only  as  against  the  plaintiff.  There  being  no  other  adverse  party  to  the 
record,  no  one  else  is  bound  by  it.  And  besides,  the  facts  as  found  by 
the  court  establish  the  defendant's  right  to  the  possession,  and  that  they 
had  done  all  that  is  required  by  law  in  order  to  inaugurate  a  title  to  and 
hold  a  valid  mining  claim,  and  that  they  were  constructively  at  least,  if 
not  actually,  in  possession. 

The  judgment  is  afi&rmed. 

HuNTEB,  0.  J.,  and  Twiss,  J.,  concurred. 
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Beowke  on  DoMEsno  Relations.  Elements  of  the  Law  of  Domestic  Relations,  and 
of  Employer  and  Employed.  By  Ibvino  Bbownb.  Boston:  Soole  A  Bugbee. 
1883. 

The  one  hundred  and  forty-six  pages  to  which  the  accomplished  editor 
of  the  Albany  Law  Journal  has  limited  his  treatment  of  the  very  im- 
portant legal  topics  included  within  the  subject  of  domestic  relations, 
necessitates,  of  course,  that  such  treatment  should  deal  with  the  general 
principles  of  the  law  applicable  thereto,  rather  than  with  the  special 
matters  of  detail  that  make  up  the  greater  portion  of  such  exhaustive 
treatises  as  those  of  Mr.  Bishop  and  Mr.  Schouler  on  the  same  subject, 
and  that  of  Mr.  Wood  on  Master  and  Servant.  The  learned  author 
states  in  his  preface  that  the  object  of  the  present  work  is  to  furnish  *'  a 
sort  of  primer  of  the  legal  principles  relating  to  the  law  of  domestic 
relations."  He  disavows  any  intention  of  attempting  to  supersede  the 
excellent  treatises  above  referred  to.  The  most  that  he  claims  for  his 
present  work  is  that  it  may  preface,  or  perhaps  accompany,  such  treatises. 
Under  the  head  of  domestic  relations,  the  learned  author  has  presented, 
in  a  most  concise  and  exact  manner,  the  general  principles  underlying^ 
the  law  applicable  to  the  relations  of  husband  and  wife,  parent  and  child, 
guardian  and  ward,  and  master  and  servant.  The  aim  of  the  author  has 
been  to  state  such  principles  as  they  exist  at  the  present  day,  and  to  that 
end  constant  reference  is  made  to  statutory  changes  that  have  been  made 
by  the  various  stafes  in  the  common  law,  and  the  authorities  cited  have 
generally  been  limited  to  the  most  recent  cases.  While  the  main  pur- 
pose of  the  present  book  is  to  furnish  students  with  a  convenient  outline 
of  the  law  applicable  to  the  subjects  discussed,  its  advantages  should 
not  be  limited  to  them.  On  the  contrary,  practitioners  will  find  it  a 
very  valuable  instrumentality  in  enabling  them  to  refresh  their  memories 
or  direct  their  researches,  when  called  upon  to  make  use  of  that  branch 
of  the  law  included  within  its  scope. 
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In  a  recent  issue  of  the  Stockton  Mail,  Judge  A.  Van  R.  Paterson,  of  the  superior 
court  for  San  Joaquin  county,  called  attention  to  certain  faults  in  the  judicial  system  of 
California,  the  natural  tendency  of  which  is  to  produce  unnecessary  delay  in  the  admin- 
istration of  the  law,  and  not  infrequently  a  complete  denial  of  justice.  While  the  re- 
marks of  the  learned  judge  were  directed  especially  to  the  administration  of  law  in 
California,  they  are  none  the  less  applicable  to  every  American  state  where  the  same 
effects  have  been  felt.  Every  unnecessary  delay,  in  his  opinion,  is  due  to  some  or  all 
of  the  following  causes:  1.  Defects  in  the  judicial  system;  2.  Too  many  unimportant 
and  spiteful  appeals;  3.  Unnecessary  and  stupid  legislation;  4.  Undue  adherence  to 
technical  precedents;  5.  Errors  of  judicial  officers;  6.  Laches  and  professional  courtesy 
of  attorneys. 

In  commenting  upon  the  practical  efficacy  of  the  judicial  system,  as  established  by  the 
constitution  of  1879,  the  judge  said:  "This  system  has  failed  to  meet  the  expectations 
of  its  advocates.  The  former  supreme  court  left  a  legacy  of  about  one  thousand  unheard 
appeals.  The  agitation  preceding  the  constitutional  convention  delayed  the  calendars  of 
the  lower  courts  so  that  they  were  heavily  laden  when  the  superior  courts  were  organ- 
ized. Immediately  after  the  organization  of  the  superior  courts  a  great  mass  of  surplus 
and  accumulating  litigation  was  speedily  disposed  of.  A  multitude  of  appeals  was  sent 
to  the  supreme  court.  The  superior  courts  being  constantly  open  in  every  county,  litiga- 
tion has  been  much  more  rapidly  disposed  of  than  it  was  under  the  old  system  of  dis- 
trict courts.  This  has  encouraged  and  increased  litigation.  Appeals  have  been  and  will 
continue  to  be  correspondingly  greater  than  under  the  old  system.  The  working  power 
of  the  two  departments  of  the  supreme  court  is  not  much  greater  than  that  of  a  single 
court,  for  after  a  hearing  in  department  many  cases  are  reheard  in  bank.  There  is 
probably  no  other  court  in  the  United  States  that  works  harder  than  the  supreme  court 
of  this  state,  and  yet  our  court  can  not  keep  up  with  its  calepdar.  The  system  works 
like  the  subject  of  a  case  of  warranty  recently  tried  in  our  superior  court,  in  which  it 
was  alleged  that  the  cutting  and  threshing  capacity  of  a  combined  header  and  thresher 
was  so  much  greater  than  the  separating  power  that  the  elevators  became  clogged,  thus 
delaying  the  work  and  wasting  the  grain.  Seventy  trial  judges  are  sending,  up  a  crop 
of  litigation  that  no  seven  judges  on  earth  could  do  justice  to,  and  write  the  reasons  for 
their  rulings." 

In  suggesting  a  remedy  for  the  correction  of  these  defects,  the  learned  judge  makes 
the  following  pertinent  remarks:  "  There  is  no  doubt  that  great  injustice  is  done  in 
many  cases  by  the  delays  in  legal  procedure,  and  that  the  courts  are  largely  to  blame  for 
it  through  adherence  to  technical  precedents.  It  should  not  be  forgotten,  however,  that 
the  practice  is  the  growth  of  ages — not  a  thing  peculiar  to  this  state,  but  common  to  all 
courts  of  common-law  jurisdiction.  In  those  states  where  the  judicial  system  is  such 
that  when  appeals  can  be  speedily  heard  the  delays  caused  by  following  precedent  are 
not  noticed  so  much  as  they  are  with  us.  The  remedy  lies  chiefly  in  the  direction  of 
legislation.  It  should  be  made  mandatory  that  the  substance  of  all  the  evidence  must 
go  up  with  every  appeal,  no  matter  what  error  is  assigned  or  how  the  appellant  is  pro- 
ceeding to  correct  it:  then  if  no  material  evidence  has  been  excluded  by  the  lower  court, 
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the  supreme  court  could  finally  determine  the  whole  matter  on  the  first  appeal.  The 
working  power  of  the  supreme  court  must  be  increased  to  correspond  to  that  of  the 
seventy -one  departments  of  the  superior  court;  or  there  must  be  an  intermediate  court 
such  as  New  York  has  had  for  many  years;  or  appeals  must  be  limited  to  cases  involving 
a  greater  amount  than  three  hundred  dollars  (unless  involving  the  construction  of  some  con- 
stitutional provision).  Meantime,  let  the  war  waged  against  technical  precedents  go  on, 
but  let  the  weapons  be  other  than  personal  abuse  and  the  encouragement  of  personal 
violence.  Let  the  legislature  try  again  to  give  us  a  code  that  will  bring  justice  nearer 
to  the  door  of  every  citizen,  and  if  the  commission  will  concern  itself  more  with  evils  in 
matters  of  precedent,  and  less  with  maxims,  we  may  yet  have  a  system  in  which  every 
judicial  ofiicer  can  take  his  motto  from  Horace:  '  Bound  to  swear  to  the  ipse  dixU  of  no 
master;  whither  my  convictions  carry  me,  thither  am  I  borne  a  welcome  guest.*" 
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Continued, 

In  Hutton  v.  Frisbie,  a  case  which  arose  on  the  ai 
Justice  Sawyer,  delivering  the  opinion  of  the  court,  sai 
question  the  rule  adopted  in  Chotard  v.  Pope,*  and  ] 
Arkansas,'  to  the  effect  that  when  a  party  is  authoru 
congress  generally  -to  enter  '  in  any  land  office,'  etc.,  *  a 
not  exceeding,'  etc.,  he  must  be  limited  in  his  selection 
to  selection,  and  can  not  take  lands  already  sold,  or  re; 
or  upon  which  a  pre-emption,  or  some  other  right,  ha 
a  law  which  is  still  in  force,  and  which  covers  and  prot 
is  obviously  sound.    It  can  not  for  a  moment  be  suppos 
by  such  general  a^cts,  contemplated  that  the  party  shoi 
to  take  land  upon  which  other  parties  had  already  ei 
steps  to  acquire  it,  and  were  diligently  pursuing  th 
acts  still  in  force  with  reference  to  that  land,  or  th 
this  general  way  to  repeal  such  acts.     The  two  acts 
not  necessarily  inconsistent,  and  can  be  so  constri* 
adopted  by  the  court  as  to  stand  together ;  and  in  sn 
viously  the  duty  of  the  court  so  to  construe  them.    Bi 
case  with  the  act  we  are  now  considering."    Again 
the  pre-emption  laws  was  undoubtedly  beneficent, 
tended  to  give  those  who  y^rere  pioneers  in  the  unset 
public  domain  the  first  right  to  purchase  the  unoccu 
they  have  had  tl^e  courage  and  hardihood  to  settle,  a 
be  our  pleasure  as  well  as  duty  to  extend  to  all  such  i 
Hon  justified  by  the  laws  of  the  land.    But  this  ben 
no  element  in  harmony  with  the  principle  that  imp( 
in  upon  the  improved  possessions,  and  avail  themselv 
their  neighbors,  under  the  condition  of  tlungs  coi 

» 37  CaL  476,  486,  486.  » 12  Wheat.  687. 
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Suscol  rancho  [i  e.,  the  grant  to  A.]  The  equities  which  lay  at  the 
foundation  of  the  pre-emption  policy  were,  in  this  particular  instance, 
not  with  those  who  entered  upon  the  possessions  of  such  of  their  neigh- 
bors as  were  honest  purchasers ;  but  they  were  all,  and  even  equities  of 
a  much  higher  obligation,  with  the  purchasers  in  good  faith,  who  were 
not  merely  pioneers,  but,  also,  parties  who  had  paid  for  their  lands 
and  long  occupied  and  improved  them,  under  the  belief  that  they  had 
a  good  title ;  and  congress  hastened  to  recognize  and  give  effect  to  those 
equities  by  passing  the  act  in  question."  Again,  the  same  able  judge 
says :  "  The  difference  between  this  case  and  those  of  Chotard  v.  Pope, 
and  Lytle  v.  State  of  Arkansas,  where  the  parties  were  entitled  to 
select  lands  from  a  much  larger  portion  of  the  public  domain,  is  so 
obvious  that  ailment  can  scarcely  make  it  appear  more  plain.  Where 
an  act  authorizes  a  party  to  enter  any  thousand  acres  of  land  he  may 
select  within  specified  exterior  boundaries  containing  one  hundred 
thousand  acres,  or  in  a  whole  state,  and  it  happens  that  the  govern- 
ment has  already  sold  a  given  tract  within  said  boundaries,  or  a  pre- 
emption right  in  favor  of  another  party  has  already  attached  to  said 
particular  tract  under  some  prior  law,  it  is  not  for  a  moment  to  be 
supposed  that  it  was  intended  to  permit  an  entry  of  the  tract  of  land 
so  sold,  or  wpon  which  such  prior  right  liad  already  attached.  But  if 
he  is  authorized  in  express  terms  to  enter  the  very  same  specific  tract, 
and  no  other,  before  sold  or  upon  which  the  pre-emption  right  had 
attached,  there  can  be  no  doubt  as  to  the  intent  to  allow  the  entry  of 
that  specific  tract,  whether  it  was  in  the  power  of  congress  to  give 
effect  to  that  intent  or  not.  And  that  is  just  the  difference  between 
the  cases  cited  and  the  one  under  consideration/'  The  opinion  of  Mr. 
Justice  Clifford,  in  Frisbie  v.  Whitney,*  contains  explanatory  and 
limiting  language  to  the  same  general  effect. 

It  would  seem  that  language  could  not  be  more  plain  and  pointed 
than  that  of  the  foregoing  extracts,  to  show  that  the  decisions  in  Hutton 
v.  Frisbie  and  Frisbie  v.  Wliitney  were  confined  to  the  operation  of 
special  legislation  dealing  with  specified  portions  of  the  public  domain, 
and  had  no  reference  whatever  to  the  effect  of  the  general  statutes  of 
congress  forming  parts  of  the  same  general  system,  nor  to  the  conflict- 
ing rights  of  priority  between  two  parties  claiming  under  the  different 
and  co-existing  provisions  of  these  general  statutes.  The  decision  in 
the  case  of  Western  Pacific  R.  R  v.  Tevis*  was  also  based  upon  spe- 
cial legislation  of  exactly  the  same  character. 

Where  A.  duly  locates  and  settles  upon  a  surveyed  tract  of  the  pub- 

*9  Wall.  187.  64IC0I.  4S0. 


'  HIPARIAN  RIGHTS — ^THE  WEST  COAST  DOCTRINE.  643 

lie  land  bordering  upon  a  stream,  and  files  his  declkratory  statement 
in  (say)  1874,  duly  completes  the  requirements  of  the  statute  and 
pays  the  price  in  1877,  and  receives  his  patent  from  the  government 
in  1879;  and  B.  duly  posts  and  serves  the  notices  of  his  appropriation 
of  the  water  of  the  same  stream  in  1875,  and  proceeds  with  reasonable 
diligence  to  construct  his  dams,  ditches,  and  other  necessary  works, 
which  are  not  completed,  however,  so  that  he  can  begin  the  actual  use 
of  the  water  imtil  1880;  the  appropriation  of  the  water  by  B.,  it  is  held, 
relates  back  to  the  time  of  his  preliminary  act  of  posting  and  giving 
notice  in  1875,  so  that  he  is  legally  in  the  same  position  as  though  his 
actual  use  of  the  water  had  begun  at  that  time;  while,  it  is  said,  that 
the  right  of  A«  as  a  patentee  shall  only  relate  back  to  the  time  when 
he  had  paid  up  in  1877.  And  thus,  although  A.'s  initial  step  was  made 
before  any  act  whatever  done  by  B.,  and  his  legal  title  was  perfected 
by  patent  before  B/s  works  were  completed,  and  the  actual  use  of  the 
water  began,  yet  A.'s  rights  as  a  riparian  owner  on  the  stream  are  said 
to  be  subsequent  to  those  of  B.  to  appropriate  perhaps  the  entire 
waters  of  the  stream.  In  my  opinion,  there  is  nothing  in  the  decisions 
of  the  United  States  supreme  court,  nor  in  those  of  the  California 
supreme  court,  prior  to  the  case  of  Farley  v.  Spring  Valley  M.  &  I. 
Co.,  which  necessarily  establishes  or  tends  to  establish  for  the  pre- 
emptor,  or  other  grantee  of  the  United  States,  a  rule  so  different  from 
that  which  governs  the  appropriator  of  water ;  and  there  is  nothing 
in  the  general  statutes  of  congress,  nor  in  the  policy  which  imderlies 
the  system,  which  requires  such  a  discrimination  between  the  two 
classes  of  claimants.  The  notices  posted  and  given  by  the  appropria- 
tor of  water  clearly  do  not  confer  on  him  any  higher  equity  as  a  bona 
fide  purchaser ;  since  the  actual  and  continuous  possession  required  of 
the  pre-emptor  is  a  notice  of  his  prior  claim — a,  notice  of  the  very 
highest  character.  I  have  dwelt  upon  this  particular  topic  at  such 
length  becai^e  the  subject  seemed  to  be  one  of  practical  importance ; 
the  discrimination  against  the  pre-emptor  or  other  private  grantee  of 
the  United  States  seemed  to  be  inequitable ;  the  decisions  bearing  upon 
it  are  very  few ;  and  possibly  the  court  may  be  called  upon  to  re-ex- 
amine the  question  in  some  subsequent  case. 

The  conclusions  from  the  foregoing  discussion  may  be  briefly  summed 
up  as  follows:  While  a  natural  stream  or  lake  is  situated  on  the  pub- 
lic lands  of  the  United  States,  within  the  limits  of  a"  state,  a  person 
may,  under  the  customs  and  laws  of  a  state,  and  the  legislation  of 
congress,  acquire  by  prior  appropriation  the  right  to  use  the  waters 
thereof  for  mining,  agricidtural,  and  other  beneficial  pi 
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construct  and  maintain  ditches  and  reservoirs  over  and  upon  the  pub- 
lic land ;  which  right,  although  merely  possessory,  is  good  against  all 
other  private  persons,  and  is  made  by  statute  good  as  against  the 
United  States  and  its  subsequent  grantees. 

When  such  a  right  has  been  acquired  in  this  manner  by  prior  ap- 
propriation, subsequent  grantees  of  tracts  of  the  public  domain  bor- 
dering on  the  same  stream'  or  lake — pre-emptors,  homestead  settlers, 
and  all  other  purchasers — ^take  and  hold  their  titles  subject  thereto, 
and  the  patents  issued  to  them  by  the  United  States  government  must 
expressly  except  or  reserve  all  such  "  existing  rights  *'  so  acquired  by 
other  persons  in  pursuance  of  the  customs  and  laws  of  the  state.  The 
right  thus  excepted  or  reserved  in  a  patent  must  of  course,  be  an 
"existing  right"  already  acquired  by  some  other  person.  When  a 
grantee  of  the  United  States  obtains  title  to  a  tract  of  the  public 
land  bordering  upon  a  stream,  the  watei-s  of  which  have  not  hitherto 
been  appropriated,  his  patent  is  not  subject  to  any  possible  appropria- 
tion which  may  be  subsequently  made  by  another  party. 

These  rules,  founded  upon  local  customs  and  laws,  and  ratified  by 
congressional  legislation^  are  confined  in  their  operation  to  the  public 
domain  of  the  United  States.'  If  tracts  of  public  land  bordering  on 
a  stream,  and  situated  within  a  state,  have  come  into  the  private  own- 
ership of  purchasers  or  grantees  from  the  United  States  before  any 
appropriation  has  been  made  of  the  water,  their  rights  as  riparian  pro- 
prietors must  be  determined  and  regulated  wholly  by  the  municipal 
law  of  the  state  concerning  that  subject-matter — over  which  congress 
has  no  power  whatever  to  legislate. 

Whenever  a  private  person,  as  pre-emptor,  homestead  settler,  or 
other  purchaser  or  grantee,  has  acquired  title  from  the  United  States 
to  a  tract  of  the  public  land  bordering  upon  a  stream  or  lake  within 
a  state,  any  subsequent  appropriation  of  the  waters  thereof  by  another 
party  is  subject  to  his  prior  rights  as  a  riparian  proprietor: — ^whatever 
those  rights  may  be  under  the  municipal  law  of  the  state ;  and,  as 
against  such  subsequent  appropriator,  his  rights  as  a  riparian  proprie- 
tor are  complete,  at  least  from  the  time  when  he  has  duly  performed 
all  of  the  statutory  requirements,  including  payment  of  the  purchase 
price,  if  necessary,  so  as  to  entitle  him  to  a  patent,  and  not  merely 

•See  LobdeU  v.  Simpson,  2  Nev.  274;  v.  Hatch,  13  1(1.261;  Dick  v.  Caldwell,  14 

Lobdell  V.  Hall,  3  Id.  507;  Ophir  Silver  M.  Id.  1G7;  Strait  v.  Brown,  10  Id.  3l7;Cnimer 

Co.  V.  Carpenter,  4  Id.  534;  Koliinson  v.  v.  Randall,  2  Utah,  248;  Munro  v.  Ivie,  2 

Imperial  Silver  AI.  Co.,  5  Id.  44;  Coving-  Id.  5.35;  Fabian  v.  Collins,  3   Mont.  215; 

ton  V.  Becker,  Id.  281;  Hobart  v.  Ford,  6  Burklty  v.  Tieleke,  2  Id.  59;  Caruthers  v. 
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from  the  time  of  issuing  a  patent ;  even  if  his  ri, 
back  to  the  initiative  acl  of  the  continuous  procee* 
title  is  finally  perfected 

Having  thus  described  the  appropriation  of  W£ 
streams  and  lakes  on  the  public  domain  of  the  Uni 
proceed  to  consider  the  special  doctrines  which  reg 
priation,  and  define  the  rights  of  appropriatora  I 
a  general  proposition,  in  this  connection,  that  whe 
several  successive  appropriations  of  water  from  the 
appropriator  stands  in  the  position  and  has  the  ri^ 
propriator  towards  all  others  whose  rights  have  be 
quently  to  his  own.  The  term  "  prior  appropriator  " 
always  mean  the  person  who  is  absolutely  the  first  i 
sive  right  to  the  water  of  a  particular  stream, 

IV.  Doctrines  which  control  the  appropriation  a 
of  the  appropriators  of  waters  on  the  public  dora 
States. 

The  most  important  practical  doctrines  embrace" 
may  be  regarded  as  having  been  definitely  settled  I 
ions ;  and  they  are  substantially  the  same  in  all  the 
teiTitories  where  this  theory  of  a  prior  exclusive 
water  prevails.  The  various  topics  to  which  thes 
and  which  require  any  discussion,  are  the  following 
which  an  appropriation  is  eflected;  the  time  from 
under  an  appropriation  become  vested;  the  proper! 
in  general  of  the  prior  appropriator;  the.  amount  < 
in  an  appropriation— or  the  extent  of  the  appropi 
appropriation,  and  the  relations  between  successiv 
the  same  stream;  abandonment  of  a  prior  appropi 
to  treat  of  these  matters  in  the  order  here  given. 

1.  The  Methods  by  Which  an  Appropriation  is  I 
be  carefully  observed  that  the  water  right  now  un< 
be,  in  its  essential  nature,  merely  a  possessory  rij 
and  maintenance  are  not  essential  incidents  of,  and 
depend  upon,  a  legal  title  to  any  portion  of  the  publi 
appropriator  under  a  patent  or  other  conveyance  fro 
Nor  is  it  necessary  that  the  appropriator  should  hai 
possession  of  any  tract  or  parcel  of  the  public  domj 
the  stream  or  lake  from  which  the  appropriation  ii 
or  claim  which  he  possesses,  and  on  or  at  which  th 
used,  may  be  at  a  distance  from  such  stream  or  laki 
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through  a  ditch  or  canal  across  the  interveninjg^  public  lauds,  unto  the 
titkct  which  he  possesses  as  a  mining  claim,  a  farm,  or  a  mill;  or  even 
to  sell  and  dispose  of  the  water,  thus  conducted  through  the  canal,  to 
other  parties,  who  use  it  for  like  purposes  on  their  own  "  claims  "  or 
tracts  of  land.  The  true  "  riparian  rights"  belonging  to  "  riparian  pro- 
prietors," by  virtue  of  their  actual  ownership  of  lands  bordering  upon 
a  stream,  will  be  considered  hereafter;  they  are  foreign  to  the  present 
discussion. 

In  order  to  make  a  valid  appropriation  of  waters  upon  the  public 
domain,  and  to  obtain  an  exclusive  right  to  the  water  thereby,  the 
fundamental  doctrine  is  well  settled,  that  the  appropriation  must  be 
made  with  a  hcma  fide  present  design  or  intention  of  applying  the 
water  to  some  immediate  useful  or  beneficial  purpose,  or  in  present 
bona  fide  contemplation  of  a  future  application  of  it  to  such  a  pur- 
pose, by  the  parties  thus  appropriating  or  claiming.  The  purpose 
may  be  mining,  milling,  manufacturing,  irrigating,  agricultural,  hor- 
ticultural, domestic,  or  otherwise;  but  there  must  be  some  such  actual, 
positive  J  beneficial  purpose,  existing  at  the  time,  or  contemplated  in 
the  future,  as  the  object  for  which  the  water  is  to  be  utilized;  other- 
wise no  prior  and  exclusive  right  to  the  water  can  be  acquired,  no 
matter  how  elaborate  and  complete  may  be  the  physical  structures 
by  which  the  attempted  appropriation  is  effected.^  Under  this  rule, 
an  appropriation  for  mere  purposes  of  speculation  is  nugatory.'  And 
a  diversion  of  water  solely  for  the  object  of  drainage,  without  any  bona 
fide  intention  of  its  present  or  future  use  for  other  beneficial  purposes, 
does  not  constitute  a  valid  appropriation.*  Thus  in  the  first  of  the 
cases  cited  below,  the  grantors  of  the  plaintifi^s  had  constructed  a  ditch 
for  the  purpose  of  drainage  alone,  with  no  intention  of  appropriat- 
ing the  water  to  any  other  use,  and  the  defendants  had  subsequently 
made  a  ditch  leading  from  the  same  stream  with  the  intent  of  using 
the  water  thus  diverted  for  a  beneficial  object;  the  court  held  that  the 
defendants,  although  later  in  time,  had  gained  a  priority  of  appropria- 
tion over  the  plaintifis'  grantors,  and  over  all  persons  holding  under 

them.  J.  K.  P. 

(to  be  continued.) 
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DISTRICT  COURT,  DISTRICT  OF  CALIFORNIA. 
Ik  thb  Matteb  of  TuNa  Yeong,  on  Harfab  Gobfus. 

FOed  February  i,  I884. 

AfPLiGATioNS  OP  Chinese  Persons  fob  theibBischabqe  pbom  a  Restraint  claimed 
to  be  illegal  under  the  yestriction  act  may  be  divided  into  three  clauses:  1.  Applications 
for  discharge  on  the  eround  of  previous  residence;  2.  Applications  for  discharge  founded 
on  the  production  of  Canton  certificates;  3.  Applications  for  discharge  on  the  part  0^ 
children  brought  to  or  sent  for  by  their  parents  or  guardians.  The  nature  and  eilect  of 
the  evidence  usually  produced  by  the  petitioners  in  each  of  these  classes  stated  and  con- 
sidered. 

Construction  to  be  Given  to  the  RssTRicnoN  Act. — In  construing  the  Chinese 
Testriction  act,  if  the  provisions  of  the  Chinese  treaty  and  such  act  are  irreconcilably 
conflicting,  the  court  snould  follow  the  requirements  of  the  act;  but  no  construction 
should  be  given  to  such  act  which  would  violate  the  provisions  of  the  treaty,  if  such  con- 
struction  can  be  avoided. 

Chinese  Resident  op  the  United  States  at  Date  op  Treaty — ^Rtoht  of,  to 
Return. — A  Chinese  laborer  who  was  a  resident  of  the  United  States  on  Novem- 
ber 17,  1880,  the  date  of  the  treaty  with  China,  and  who  left  this  country  before 
the  Chinese  restriction  act  went  into  operation,  has  a  right  to  return  without  producing 
a  custom-house  certificate;  but  the  burden  of  proof  is  on  him  to  show  such  facts  by  clear 
and  satisfactory  evidence. 

Chinese  Who  webe  not  in  the  United  States  at  the  Date  op  Such  Tbeatt 
are  not  embraced  within  the  provisions  of  the  second  article  of  such  act. 

Chinese  Labobebs  Who,  although  in  the  United  States  at  the  Date  op  Such 
Treaty,  left  the  same  after  such  act  went  into  practical  operation,  and  who  neglected  to 
procure  a  custom-house  certificate,  are  not  entitled  to  return. 

Chinese  Children  whose  Pabents  abe  Lawfully  within  the  United  States 
are  not  excluded  therefrom  by  any  provision  of  the  restriction  act. 

Chinese  Witnesses. — Chinese  persons  are,  under  the  constitution  and  laws  of  the 
United  States  guaranteeing  to  them  *'  the  equal  protection  of  the  laws,"  competent  wit- 
nesses. 

The  PBAcncAL  Operations  op  the  Chinese  Restriction  Act  Stated  and  com- 
mented upon. 

Application  for  a  writ  of  habeas  corpus  by  a  Chinese  person,  restrained 
from  coming  into  the  United  States  by  the  agents  of  the  Pacific  Mail 
Steamship  Company,  on  the  ground  that  he  was  a  Chinese  laborer,  and 
not  entitled  to  be  or  to  remain  in  the  United  States  under  the  provisions 
of  the  Chinese  restriction  act.     The  further  facts  appear  in  the  opinion. 

8,  O.  HiJbom,  UnUed  States  attorney,  and  CarroU  Cook,  assistant  United 
States  attorney,  for  the  government. 

Lyman  L  Mowry,  for  the  petitioner. 

Milton  Andros,  for  Williams,  Dimond  &  Co.,  agents  for  the  Pacific 
Mail  Steamship  Company,  who  held  the  petitioner. 

Hoffman,  D.  J.  The  very  great  number  of  cases  in  which  writs  of 
habeas  corpus  have  been  sued  out  of  this  court  by  Chinese  persons  claim- 
ing to  be  illegally  restrained  of  their  liberty,  and  which  were  of  neces- 
sity summarily  investigated  and  disposed  of,  has  rendered  it  impossible 
for  the  court  to  deliver  a  written  opinion  in  each  case.  The  evidence  in 
the  various  cases  and  the  rulings  of  the  court  have  been  very  imperfectly 
reported  by  the  press,  and  the  latter,  though  much  criticised,  have  not, 
it  is  believed,  been  thoroughly  understood. 

It  is  deemed  proper  to  set  forth  in  an  opinion,  as  succinctly  as  may 
be,  the  general  nature  of  these  cases^  of  the  evidence  upon  which  the 


decieion  of  tbe  court  h&B  been  based,  and  its  rulings  npou  the  more  im- 
portant of  the  questions  which  have  been  presented  for  its  deteFminatioD. 

The  applications  for  discharge  from  a  restraint  claimed  to  be  illegal 
ma;  be  divided  into  three  classeB: 

1.  Applications  an  the  ground  of  previous  residence.  By  the  second 
article  of  tbe  treat;  it  is  provided,  that  "  Chinese  laborers  now  in  the 
XTnited  States  shall  be  allowed  to  go  and  come  of  their  own  free  will  and 
accord,  and  ahall  be  accorded  all  the  rights,  privileges,  immunities,  and 
exemptions  which  are  accorded  to  the  citizens  and  subjects  of  the  moat 
favored  nation;"  22  TJ.  S.  Stat.  827.  The  third  section  of  the  Bestrio- 
tion  act  expressly  recognizes  the  right  thus  secured  to  Chinese  laboreiB 
by  tbe  treaty. 

It  provides  that  "  tbe  two  fore^ing  sections  shall  not  apply  to  Chi- 
nese laborers  who  were  in  the  TTnited  States  on  the  seventeenth  day  of 
November,  1880  "  {(Ae  date  of  treaty,  and  not  of  the  ralificatwn),  "  or  who 
ehall  have  come  into  the  United  SEates  before  the  expiration  of  ninety 
days  next  after  the  passage  of  this  act." 

Between  the  date  of  the  treaty  and  the  date  of  the  passage  of  the  law 
large  numbers  of  Chinese  laborers  who  were  protected  by  the  treaty  have 
left  the  country,  of  course  unprovided  with  custom-house  certificates, 
for  there  was  no  law  then  existing  which  required  them  to  obtain  them 
or  authorized  the  custom-house  authorities  to  furnish  them. 

The  language  of  the  law  is  ambiguous,  and  perhaps  admits  the  constrao 
tion  that  the  laborers  who  left  this  country  during  the  interval  1  have 
mentioned  ehould  be  required  to  produce  the  custom-house  certificate 
provided  for  in  the  act.  It  was  not  doubted  by  the  court  that  if  the 
treaty  and  the  law  were  irreconcilably  conflicting  the  duty  of  the  court 
was  to  obey  the  requirements  of  the  law,  but  it  was  considered  that  no 
construction  should  be  given  to  the  law  which  would  violate  the  provis- 
ions of  the  treaty,  if  such  construction  could  be  avoided.  It  was  there- 
fore held,  that  a  Chinese  laborer  who  was  here  at  the  date  of  the  treaty, 
and  who  left  the  country  before  the  law  went  into  operation,  might  be 
admitted  without  producing  a  custom-house  certificate,  which  it  was  im- 
possible for  him  to  obtain,  and  that  it  was  inadmissible,  if  not  indecent, 
to  impute  to  congress,  when  legislating  to  carry  into  effect  our  treaty 
with  China,  the  intention  to  deprive  laborers  of  the  right  to  come  and  go 
of  their  own  free  will  and  accord,  which  was  explicitly  recognized  and 
secured  by  Ihe  treaty,  by  exacting  as  a  condition  of  its  exercise  the  pro- 
duction of  a  certificate  which  it  was  out  of  their  power  to  obtain:  In  re 
Chin  A.  On,  18  Fed.  Rep.  No.  8,  p.  506.  It  was  also  held  that  Chinese 
who  were  not  in  tbe  country  at  the  date  of  the  treaty  were  not  embraced 
within  the  provisions  of  the  second  article,  and  also  that  a  Chinese 
laborer  who,  although  in  tbe  country  at  the  date  of  the  treaty,  had  left 
after  the  law  went  into  practical  operation,  and  who  neglected  to  pro- 
cure a  certificate,  was  not  entitled  to  return.  As  to  tbe  soundness  of 
this  last  ruliug,  doubts  may  be  entertained.  It  is  understood  that  tbe 
question  will  sLortly  be  submitted  to  the  circuit  court. 

If  there  bo  error  in  these  rulings,  it  is  assuredly  not  in  favor  of  the 
Cliineso,  The  right  of  laborers  who  can  prove  they  were  in  the  country 
at  the  date  of  the  treaty,  and  hiid  left  before  tbe  law  went  into  efTeet,  to 
be  allowed  to  land  without  the  production  of  a  custom-hoiiKO  certificate, 
being  thus  recognized,  the  court  held  that  the  burden  of  proof  was  on 
them,  flud  that  satisfactory  evidence  of  the  facta  would  be  rigOTOUBly 
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exacted.  In  some  cases  this  evidence  was  such  as  to  e 
beyond  all  reasonable  doubt;  as,  for  instance,  the  forn 
departure  of  the  petitioner  were  in  one  case  proved  b}* 
the  reverend  gentleman  at  the  head  of  the  Chinese  mi: 
who  swore  not  only  to  his  personal  recollection  of  the  f 
a  record  of  the  proceedings  of  the  sessions  of  his  chu: 
departure  of  the  petitioner  and  his  resignation  of  the 
which  he  held,  and  the  appointment  of  his  success 
These  records,  he  testified,  were  in  his  own  hand wri tin 
at  the  date  they  bore.  In  another  case  a  young  lad; 
the  mission  proved  the  departure  of  the  petitioner 
vert  and  her  pupil),  not  merely  by  her  own  testimoi 
by  the  production  of  a  religious  book  which  she  gave  li 
his  departure,  on  the  fly-leaf  of  which  were  inscribed, 
writing,  and  signed  by  herself,  some  expressions  of 
with  some  texts  of  scripture.  This  book,  she  te8tifie< 
Lim  on  board  the  vessel  at  the  date  of  the  inscriptio: 
with  the  injunction  to  keep  it  and  bring  it  back  on  hi: 
accordingly  brought  back  and  produced  in  court.  O 
these  no  rational  doubt  could  be  entertained,  and  the 
discharged. 

But  in  the  large  majority  of  cases  proofs  hardly  less 
exacted  and  furnished.  The  Ghiuese  on  returning  to 
most  invariably  procure  permits  from  the  companies  < 
members,  and  which  are  furnished  them  on  payment  of 
departure  of  the  members  and  the  payment  of  their  du( 
the  books  of  the  company.  These  books  the  court  in 
to  be  produced.  It  also  appears  that  in  most  cases  th 
mulated  in  this  country,  are  remitted  to  China  for  theii 
cantile  firms  in  this  city,  and  also  that  their  tickets  ar 
purchased  through  the  agency  of  these  firms.  The  ] 
firm  books  showing  these  transactions  was  in  like  man] 
they,  together  with  the  books  of  the  companies,  were 
critical  scrutiny  of  Mr.  Yrooman,  the  very  intelligent, 
entirely  reliable  Chinese  interpreter. 

In  very  many  cases  all  these  books  were  produced 
some  instances  the  evidence  they  afforded  was  corrobori 
of  white  persons  in  whose  employ  the  petitioner  had  b 
tified  to  the  time  of  his  departiire.  It  is,  of  course,  posi 
instances  the  court  has  been  deceived,  but  consideriD^ 
Las  a  person  been  allowed  to  land  on  the  plea  of  prev 
unsupported  Chinese  oral  testimony,  the  number  of  si 
not  be  large.  The  proofs  were  in  all  cases  sufficient  to  i 
and  unbiased  mind.  Of  the  whole  number  thus  far  d 
order  of  the  court,  it  is  believed  that  those  discharge 
stated  constitute  nearly  one  half.  In  justice  to  the  I 
should  add  that  their  presidents  have  spontaneously  o£ 
to  cause  copies  of  their  books,  with  records  of  departu] 
bers  during  the  interval  I  have  mentioned,  to  be  mi 
charged,  such  copies  to  be  verified  by  Mr.  Vrooman,  by 
the  original  records,  and  then  to  be  deposited  with  t 
this  is  done,  no  means  will  any  longer  exist  of  interpc 
new  names  on  the  books  of  the  companies.    It  will  stil 


lor  a  UQinese  laborer  to  assnme  me  name  ana  personate  tne  cnaracter  oi 
some  one  whose  name  appears  on  the  records,  bat  this  mode  of  deception 
it  seems  impossible  wholly  to  prevent. 

2.  Applications  founded  on  the  production  of  Canton  certificates.  The 
investigation  of  this  class  of  cases  proved  exceedingly  embarrassing  to 
the  court,  and  is  attended  with  difficulties  almost  insuperable.  The  cer* 
tiiicates  furnished  at  Canton  by  the  agent  of  the  Chinese  government 
the  law  declares  shall  be  prima  fade  evidence  of  a  right  to  land.  This 
provision  of  the  law,  whatever  distrust  might  be  felt  as  to  the  reliability 
of  these  certificates,  the  court  could  not  disregard.  The  counsel  for  the 
petitioner  usually  presented  a  Canton  certificate  to  the  court  and  rested 
Lis  case.  The  district  attorney  was  necessarily  without  the  means  of  dis« 
proving  the  truth  of  the  certificate  except  by  such  admissions  as  he  might 
extract  from  the  petitioner  himself  when  placed  on  the  stand,  or  had  been 
gathered  from  him  upon  his  examination  by  the  custom-house  officials. 
The  district  attorney  was  therefore  allowed  to  call  the  petitioner,  and 
cross-examine  him  in  a  most  searching  manner,  and  contradict,  if  he 
could,  his  statements;  in  short,  to  treat  him  as  an  adverse  witness  called 
by  the  opposite  side.  This  method,  though  somewhat  irregular,  seemed 
to  be  the  only  one  to  be  adopted  with  any  hope  of  arriving  at  the  truth. 
Another  embarrassment  under  which  the  court  labored  was  the  inability 
to  attach  any  distinct  and  definite  signification  to  the  term  ''  merchant," 
but,  inasmuch  as  the  treaty  expressly  declares  that  the  only  class  to  be 
excluded  are  ''  laborers,"  and  that  no  other  class  is  within  the  prohibi- 
tion of  the  treaty,  it  was  held  by  the  court  that  the  inquiry  was  not  so 
much  whether  the  person  was  a  merchant,  as  whether  he  was  a  **  laborer,'' 
and  that  that  inquiiy  should  relate,  not  to  his  occupation  or  status  in 
China,  but  to  the  occupation  in  which  he  was  to  be  engaged  in  this 
country;  as  the  intention  and  object  of  the  law  was  to  protect  our  own 
laborers  from  the  competition  and  rivalry  of  Chinese  laborers  here. 

At  first  eight  it  would  seem  that  the  production  of  the  books  of  a  re- 
spectable mercantile  firm,  in  which  the  name  of  the  petitioner  was  in- 
scribed as  a  partner,  would  be  sufficient  to  establish  his  status  as  a  mer- 
chant. It  was  soon  found,  however,  that  this  mode  of  proof  was,  to  a 
great  extent,  unreliable:  for,  first,  the  books  might  be  falsified,  and  the 
entry  made  to  meet  the  exigencies  of  the  case;  and  secondly,  it  appeared 
that  the  Chinese  are  in  the  habit  of  placing  their  earnings  in  stores  or 
mercantile  establishments,  and  in  virtue  of  this  investment  they  are  ad- 
mitted to  a  share  of  the  profits.  It  might,  therefore,  often  happen  that 
a  Chinese  laborer  would  appear  on  the  books  of  the  company  as  holding 
an  interest  to  the  amount  of  a  few  hundred  dollars  in  the  concern,  while 
he  himself  remained  a  laborer,  and  could  in  no  sense  of  the  term  be 
called  a  merchant  or  a  trader.  The  books,  above  spoken  of,  were  in  all 
cases  subjected  to  a  rigid  scrutiny,  with  a  view  of  detecting  interpolations 
and  falsifications.  I  am  satisfied  that  in  spite  of  the  efforts  of  the  court, 
which  in  almost  all  cases  itself  subjected  the  petitioner  to  a  rigorous 
cross-examination,  and  in  spite  of  the  efforts  of  the  district  attorne}',  some 
persons  have  been  admitted  on  Canton  certificates  who  had  no  right  to 
land — in  what  numbers  it  is  impossible  to  say — but  this  result  seemed  to 
be  the  necessary  consequence  of  the  fact  that  the  law  made  the  certificates 
prima  facie  evidence  of  the  petitioner's  right,  and  of  the  difficulty  of  as- 
certaining the  facts.  A  considerable  number  of  cases  was  also  pre- 
sented to  the  court  where  the  petitioner  claimed  to  be  about  to  enter 
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some  mercantile  establishment  in  which  his  brother, 
father  was  interested.  The  existence  of  the  establii 
proved  beyond  a  doubt,  but  the  court  was  at  the  n:ier 
as  to  the  intended  adoption  of  the  petitioner  as  a  pa 
stances  letters  were  produced  from  his  relatives  in  i 
to  him  in  Hong-Kong,  inviting  him  to  come  to  this  coi 
to  the  business,  but  the  genuineness  of  these  letters ' 
and  no  obstacle  existed  to  their  manufacture  in  this  < 
of  the  steamer. 

In  several  cases  it  appeared  by  the  petitioner's  ow 
was  a  laborer  in  China,  that  he  came  to  this  country 
with  money,  and  that  he  expected  to  entar  the  stor 
uncle  or  other  relative  as  a  porter.  In  such  cases  1: 
the  ship,  but  even  in  those  cases  where  the  petitio 
other  relative  declared  that  he  was  to  be  admitted 
court  became  aware  that  it  might  be  the  victim  of  grc 
such  testimony  any  Ohinese  person  engaged  in  mere 
could  import  as  many  laborers  as  he  might  declare  t< 
or  nephews,  and  testify  that  he  proposed  to  admit  th 
In  some  instances  pretensions  of  this  kind  have  been 
In  other  instances  the  court  has  felt  compelled  to  disc 
on  a  preponderance  of  proof,  though  not  without  S€ 
to  the  facts  of  the  case. 

3.  Children  brought  to  or  sent  for  by  their  parec 
this  city.  In  almost  all  these  cases  the  petitions  wei 
the  children  of  from  ten  to  fifteen  years  of  age.  Tb 
relatives  testified  that  they  had  sent  for  them  to 
United  States  with  a  view  of  placing  them  at  school  t 
language,  and  later  to  adopt  them  into  their  busi 
who  thus  claimed  to  exercise  the  natural  right  to  tb 
of  their  children  were  in  almost  every  instance  i 
sometimes  of  considerable  substance,  resident  here, 
the  provisions  of  the  ^eaty  to  all  the  rights,  privile^ 
of  subjects  and  citizens  of  the  most  favored  nation, 
these  children  in  many  instances  were  provided  with 
but  though  they  were  in  no  sense  merchants,  many  o 
too  young  to  earn  their  living,  they  were  certainly  i 
was  not  without  satisfaction  that  I  found  there  was 
the  law  which  would  oblige  me  to  deny  to  a  parent 
child,  and  to  send  the  latter  back  across  the  ocean  t 
which  he  came. 

The  foregoing  presents  a  general,  but  I  think  suf 
the  various  questions  which  have  arisen  in  these  casei 
of  the  court  upon  them.  If  there  be  error  in  those  r 
to  discern  it.  It  will  be  cheerfully  corrected  when  f< 
judgment  of  a  higher  court,  or  even  when  pointed  < 
shall  first  have  taken  the  pains  to  ascertain  what  the : 
have  actually  been — a  natural,  and  one  would  think  ne 
which  has  hitherto  been  largely  dispensed  with  by  th 
those  by  whom  the  action  of  the  court  has  been  as 
persons  have  been  suffered  to  land  under  Canton  c 
in  fact  within  the  prohibited  class,  there  is  great  re 
this  could  have  been  prevented  by  the  action  of  any 


fearlessly  discbaiging  it»  duty  under  the  law  and  tbe  evideDoe,  bits  not 
been  pointed  out. 

By  the  constitution  and  laws  of  the  United  States,  Chinese  pereons, 
in  common  with  all  others,  have  the  right  "  to  the  equal  protcctioQ  of  the 
laws,"  and  this  includes  the  right  "to  give  evidence"  in  courts. 

A  Chinese  person  is  therefore  a  competent  witness.  To  reject  his  tes- 
timony when  consistent  with  itself,  and  wholly  uncontradicted  by  other 
proofs,  on  the  sole  ground  that  he  is  a  Chinese  person,  would  be  an  eva- 
sion, or  rather  violation,  of  the  constitution  and  law  which  every  one  who 
sets  a  just  value  upon  the  uprightness  and  independence  of  the  judiciary 
would  deeply  deplore.  But  while  according  to  Chinese  witnesses  the 
right  to  testify  secured  to  them  by  the  constitution  and  the  law,  no  means 
of  arriving  at  the  truth  witbin  the  power  of  the  court  have  been  neglected, 
and  the  ingenuity  of  the  district  attorney  and  the  court  has  been  taxed 
in  the  attempt  to  elicit  the  truth  by  minute,  rigorous,  and  protracted 
cross-examinations.  That  it  bas  frequently  beeu  baffled  was  naturally  to 
be  expected.  But  notwithstanding  these  unavoidable  evasions,  theprac- ' 
tical  operations  of  the  act  have  been  by  no  means  unsatisfactory. 

Beturns  obtained  from  the  custom-house  show  that  from  the  fourth  of 
August,  1882,  to  the  fifteenth  of  January,  1684,  a  period  of  nearly  six- 
teen months,  there  have  arrived  in  this  port  three  thousand  four  hun- 
dred and  fifteen  Chinese  persons.  During  the  same  period  there  have 
departed  no  less  than  seventeen  thousand  and  eighty-eight. 

It  thus  appears  that  not  only  has  the  flood  of  Chinese  immigretioD, 
with  which  we  were  menaced,  been  stayed,  but  a  process  of  depletion 
bas  been  going  on,  which  could  not  be  considerably  increased  without 
serious  disturbance  to  the  established  industries  of  the  state.  It  is 
stated  that  the  wages  of  Chinese  laborers  have  advanced  from  one  dol- 
lar to  one  dollar  and  seventy-five  cents  per  diem — a  fact  of  much  signifi- 
cance if  true. 

It  is  much  to  be  regretted  that  the  notion  that  the  law  has  through  its 
own  defects,  or  the  fault  of  the  courts,  proved  practically  inoperative, 
bas  been  so  widely  and  persistently  disseminated.  Such  a  misapprehen- 
sion can  not  have  failed  to  be  injurious  to  the  state,  by  preventing  the 
immigration  of  white  persons  from  the  east  to  replace  the  Chinese  who 
are  departing. 

Another  circumstance  which,  though  not  contemplated  by  the  law,  bas 
incidentally  attended  its  enforcement,  may  be  mentioned.  The  costs, 
the  attorneys'  fees,  and  the  inconvenience  and  expense  of  attending  upon 
the  courts  until  their  caees  can  be  heard,  must  in  effect  have  imposed 
upon  the  Chinese  arriving  here  charges  nearly  or  quite  equal  to  the  cap- 
itation tax  which  in  Australia  has  been  found,  it  is  said,  euificient  to 
secure  their  practical  exclusion.  On  this  poiut  I  have  no  accurate  infor- 
mation. But  the  liability  to  the  charges  I  have  mentioned  can  nut  foil 
to  exercise  a  etrsng  deterring  influence  upon  the  lower  classes  of  Chinese 
laborers. 

In  the  case  at  bar  tfae  proofs  establish  beyond  a  rational  doubt  tbat 
the  petitioner  was  in  the  United  States  at  the  date  of  the  treaty,  nnd 
that  he  left  the  United  States  before  the  passage  of  the  law  which  enabled 
or  required  Chinese  laborers  to  procure  cusfom-houso  certificates. 

Ho  is,  therefore,  in  my  judgment,  entitled  to  a  disch^i^e. 


DI3TBI0T  COURT,  DtSTRICT  OF  OBEQOlf, 

Uhtted  Stateh  v.  Kanx. 
Fikd  January  S8,  IS84. 

OBgrsnansa  thx  P&sbaok  of  thr  Maii — The  defendant  and  othen,  discharged 
railway  laborers,  to  the  number  of  one  hundred  and  Mty,  aaaembled  at  Pendleton, 
Oregon,  and  b;  threats  of  violence  prevented  the  daily  train  of  the  Oregon  Railwaj^ 
(tnd  Navigation  Company,  including  the  mail  car  with  the  United  States  mail 
therein,  from  proceeding  to  Portlimd,  becaues  the  conductor  would  not  permit 
them  to  ride  thereon  to  Portland  free  of  ohargo,  on  the  gronnd  that  they  had 
no  money,  and  the  company  having  "  passed  them  up  "  ought  to  "  pass  them  down;" 
and  for  tJie  same  reason,  and  hy  the  same  means,  prevented  tbe  conductor  from  detach- 
ing said  mail  car  from  sud  train  and  sending  it  to  Portland  with  tbe  United  States 
mail  therein.     Held,  that  whether  the  company  was  under  any   legal  obligation  to 

-  carry  tbe  dafendimt  to  Portland  free  of  charge  or  not,  he  had  no  right  to  prevent  the 
conductor  from  sending  the  mail  cor  on  to  Fortlonil',  as  he  did;  and  that  the  conduct  of 
the  defendant  and  his  associates  being  nnlawful  and  necessarily  Caosing  the  passage  of 

'  the  mail  to  be  obstructed,  the  law  imputes  to  him  an  intention,  whatever  the  primary 
pnrpose  of  his  conduct  vaa,  to  canse  such  obstmction,  and  therefore  he  is  guilty  of  ob- 
structing and  retarding  the  passage  of  the  mail,  contrary  to  section  3905  ol  the  revised 


Passbnoer  OS  Train. — A  person  who  Is  entitled  to  travel  on  •  railway  car  may  go 
upon  the  same  peacefully,  and  remain  therein  until  he  arrives  at  bis  destinationi  and  if 
the  conductor  nndertakea  to  put  him  off,  on  the  gronnd  that  he  is  not  entitled  to  travel 
thereon,  hem^  reeiet  force  with  force;  bnt;if  the  condnctor  etops  the  train  on  his  ac- 
count, and  undertakes  to  detach  the  mail  car  therefrom  and  send  it  on  with  the  mail, 
he  has  no  right  to  prevent  him  from  so  doing,  and  if  he  does  his  act  is  unlawful. 

Intobiutioit  for  violatioD  of  sectioD  8996  of  the  United  States  revised 
fltatutee.    The  opiaion  states  tbe  facta. 

James  F.  Wdlson,  for  the  United  States. 

George  Kane,  in  propria  persona,  for  the  defendant. 

Deady,  J.  Thia  is  an  information  charging  the  defendant  with  a  vio- 
lation  of  section  3996  of  the  revised  statutes,  vhich  provides,  that ' '  an  j 
person  who  shall  knoniugly  and  wiltfull;  obstruct  or  retard  the  passnge 
of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier  carijing  tbe  same, 
shall  for  every  such  offense  be  punishable  by  a  fine  of  not  more  than 
one  hundred  dollars."  The  defendant  pleads  "  not  guilty,"  and  submits 
the  case  to  the  judgment  of  the  court  on  tbe  facts  stated  in  tbe  deposi- 
tion of  tbe  witnesses,  including  his  own,  examined  before  the  commis- 
sioner, who  committed  him  to  answer  the  charge,  and  which,  by  the 
stipulation  signed  by  the  district  attorney  and  the  defendant,  is  to  have 
the  effect  herein  of  a  special  verdict. 

From  this  it  appears  that  on  J'anuary  10, 1884,  there  were  at  Pendleton, 
Oregon,  about  one  hundred  and  fifty  discharged  railway  laborers,  includ- 
ing the  defendant,  who  bad  lately  been  employed  by  contractors  in  thd 
construction  of  a  railway  in  that  vicinity,  and  wanted  to  come  to  Portland 
on  tbe  regular  train  of  tbe  Oregon  Railway  and  Navigation  Company, 
then  running  between  Pendleton  and  Portland,  and  carrying,  among  other 
things,  tbe  United  States  mail,  without  paying  their  passage,  on  the 
gronnd  that  they  were  without  money  and  the  company  ought  to  pass 
them  down  as  it  had  passed  them  up,  which  the  conductor  of  the  traiu 
refused  to  permit;  that  tbe  defendant,  acting  as  spokesman  for  himself 
and  the  crowd,  told  the  conductor  that  tbe  ti'ain  should  not  move  with- 
out them,  and  that  if  he  undertook  to  pull  out  and  leave  them  behind 


there  wonld  be  trouble  and  he  would  be  hart;  that  thereby  the  train  with 
the  United  States  mail  in  the  postal  car  was  detained  at  Pendleton  until 
the  next  day,  January  11th,  when  the  conductor  concluded  and  under- 
took to  cut  off  the  postal  car  containing  the  United  States  mail,  then 
being  carried  thereon  from  Pendleton  to  Portland,  and  proceed  with  it 
to  tbe  latter  place,  as  it  was  his  daty  to  do;  but  the  defendant  forbade 
him  to  do  so,  and  told  him  there  would  be  trouble  if  he  attempted  to  un- 
couple the  car,  and  when  the  conductor,  notwithstanding  the  threat, 
undertook  to  have  the  pin  removed  and  the  mail  car  detached  from  the 
rest  of  the  train  for  the  purpose  of  proceeding  with  it  to  Portland,  the 
defendant,  backed  by  several  of  his  associates,  prevented  the  brakeman 
from  taking  out  the  pin,  by  putting  his  foot  upon  it  and  threatening  vio- 
lence if  tbe  attempt  was  persisted  in;  but  also,  according  to  his  own  state- 
ment, saying  that  the  conductor  might  take  '*  his  mail,  but  if  the  train 
goes,  we  are  going  with  it;"  whereby  the  passage  of  said  mail,  mail  car- 
riage, and  carrier  was  further  obstructed  and  retarded  until  the  arrival 
on  the  ground  of  a  detachment  of  United  States  soldiers  and  the  arrest 
of  the  defendant  by  the  deputy  United  States  marshal. 

In  the  case  of  the  United  States  v.  Eirby,  7  Wall.  482,  the  defendant 
was  charged  with  arresting  the  carrier  of  the  mail,  and  detaining  the 
steamboat  on  which  it  was  being  carried,  for  that  purpose.  The  de- 
fendant, in  his  plea  to  the  indictment,  alleged  that  he  made  such  arrest 
as  sherriff,  upon  a  lawful  warrant,  charging  the  carrier  with  murder,  and 
without  any  intent  or  purpose  to  obstruct  the  mail  or  the  passage  of  tbe 
steamer.  Upon  a  demurrer  to  this  plea,  the  judges  in  the  court  belovr 
were  divided  in  opinion  as  to  whether  the  conduct  of  the  defendant  con- 
stituted, under  the  circumstances,  an  obstruction  of  the  mail  within  tbe 
meaning  of  the  act  of  congress,  and  certified  the  question  to  the  supreme 
court.  The  court  answered  the  question  in  the  negative,  saying  "  that 
tbe  act  of  congress  which  punishes  the  retarding  or  obstruction  of  the 
mail,  or  of  its  carrier,  does  not  apply  to  a  case  of  a  temporary  detention  of 
the  mail  caused  by  the  arrest  of  the  carrier  upon  an  indictment  for 
murder." 

In  the  course  of  his  opinion,  Mr.  Justice  Field  says,  substantially,  that 
the  statute  only  applies  to  persons  who  do  some  act  with  a  knowledge 
that  it  will  retard  the  passage  of  the  mail,  and  do  it  with  that  intention; 
but  adds:  **  When  the  acts  which  create  the  obstruction  are  in  themselves 
unlawful,  the  intention  to  obstruct  will  be  imputed  to  their  author, 
although  the  attainment  of  other  ends  may  have  been  his  primary 
object." 

That  the  conduct  of  the  defendant  and  his  associates  had  the  effect  to 
obstruct  and  retard  tbe  passage  of  the  mail  is  self-evident;  and  that  this 
effect  was  knowingly  caused  by  them,  althoup^h  it  was  not  the  primary 
object  of  their  action,  is  also  plain  enough.  They  directly  and  purposely 
obstructed  the  passage  of  the  mail,  not  as  an  end,  it  is  true,  but  as  a 
means  of  coercing  the  conductor  to  carry  them  on  his  train  to  Portland. 
I  suppose  tbe  passage  of  the  mail  is  seldom  obstructed,  except  by  rob- 
bers, otherwise  than  as  a  means  of  attaining  some  other  end.  lu  all 
such  cases  tbe  question  to  be  decided  is,  whether  the  act  causing  the 
obstruction  is  in  itself  lawful.  If  it  is,  the  obstruction  necessarily  caused 
thereby  is  not  a  crime. 

It  can  hardly  be  pretended,  upon  the  facts  stated,  that  these  men  who 
stopped  this  train  had  any  legal  right  to  travel  thereon  without  payment 


Dist.  Ci  Or.]  UNITED  STATES  V.  KANE.  656 

of  their  fare  or  the  oonsent  of  the  conductor.  No  contract,  understand- 
*ing,  or  usage  is  alleged  or  shown  under  or  by  -virtue  of  which  they  could 
claim  such  a  privilege  with  a  shadow  of  right.  Because,  as  they  allege, 
the  company  '* passed  them  up,"  they  claimed  it  ought  to  "pass  them 
down."  There  is  an  old  adage  that  "  one  good  turn  deseires  another ;'' 
but  this  application  of  it  would  make  the  doing  of  good  works  dangerous 
to  the  doer.  How  long  would  it  be  before  they  would  stop  an  ascending 
train  on  the  ground  that  they  ought  to  be  '*  passed  up  again  "  because 
they  had  been  "  passed  down"?  The  act  of  detaining  the  train,  includ* 
ing  the  mail  oar,  was  unlawful,  and  therefore  the  intention  to  retard  the 
passage  of  the  mail  by  such  act  is  imputed  to  the  defendant  aud  his 
associates*  In  other  words,  the  law  holds  them  responsible  for  the 
necessary  consequences  of  their  unlawful  conduct,  without  reference  to 
the  motive  or  purpose  which  actually  induced  it. 

But  even  supposing  that  they  had  at  the  time  a  legal  right  to  trans- 
portation on  this  train  free  of  charge,  or  had  even  paid  for  their  passage 
to  Portland  thereon,  the  act  was  unlawful.  Under  such  circumstances, 
it  may  be  admitted  that  the  defendant  would  have  a  right  peacefully  to 
board  the  passenger  car  and  to  remain  there  until  he  reached  his  desti- 
nation. If  the  conductor  disputed  his  right  and  sought  to  put  him  ofif, 
he  might  lawfully  resist  force  with  force;  and  if  the  conductor  chose  to 
detain  the  train  at  any  point  until  he  got  off,  and  the  passage  of  the  mail 
was  thereby  retarded,  the  responsibility  therefor  would  lie  at  the  door  of 
the  company,  and  not  the  defendant.  But  in  my  judgment,  the  defend- 
ant, even  under  those  circumstances,  would  not  be  justified  in  preventing 
the  conductor  from  detaching  the  mail  car  from  the  train  aud  sending  it 
on  to  its  place  of  destination;  and  this  is  what  the  defendant  and  hi^  asso- 
ciates did  on  January  11th. 

The  railway  company,  it  should  be  remembered,  was  under  an  obliga- 
tion to  carry  the  mail  without  delay,  as  well  as  the  defendant.  And 
however  derelict  it  may  have  been  in  the  performance  of  the  latter  obli- 
gation, the  defendant  was  not  thereby  authorized  to  prevent  the  com- 
pany from  doing  what  it  could  to  keep  its  contract  to  carry  the  mail,  for 
the  purpose  of  thereby  coercing  a  performance  of  its  supposed  obligation 
to  him.  In  the  case  of  a  mail  carrier,  or  a  person  on  board  a  mail  car- 
riage, charged  with  the  commission  of  a  crime,  it  may  be  absolutely 
necessaiy  to  temporarily  obstruct  the  passage  of  the  mail,  to  secure  the 
arrest  of  such  earner  or  person.  But  the  arrest  of  these  persons,  under 
the  circumstances,  is  a  lawful  act,  and  the  temporary  inconvenience 
caused  thereby  is  submitted  to  rather  than  that  persons  guilty  of  serious 
crimes  should  escape  punishment.  One  public  convenience  yields  some- 
thing to  another. 

But  it  is  not  only  unlawful,  but  riotous,  to  prevent,  as  the  defendant 
and  his  associates  did,  the  passage  of  a  locomotive  drawing  a  mail  car 
with  the  United  States  mail  therein,  for  the  mere  purpose  of  constrain- 
ing the  person  charged  with  the  conduct  thereof,  to  do  or  refrain  from 
doing  some  act  collateral  thereto,  and  which  he  may  even  be  under  a 
legal  obligation  to  do  or  omit.  If  the  railway  company  was  under  any 
legal  obligation  to  caiTy  these  men  to  Portland,  and  refused  or  failed  to 
do  so,  the  law  gave  them  the  same  remedy  for  this  breach  of  contract 
that  it  does  other  people.  But  it  did  not  give  them  any  right  to  coerce 
the  company  by  preventing  it  from  carrying  the  mails  according  to  con- 
tract, until  it  should  acquiesce  in  their  demand,  to  the  great  hinderance, 
inconvenience,  vexation,  and  possible  loss  of  the  public. 
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The  tranemiBBion  of  the  mail  from  place  to  place  throughout  the  civil- 
ized world  with  certainty  and  celerity  is  one  of  the  greatest  and  moaff 
useful  labors  of  modern  society.  And  it  can  not  be  admitted  for  a 
moment  that  a  great  overland  link  in  this  endless  chain  of  communica- 
tion and  intelligence  can  be  broken  for  days  to  allow  a  mob  of  dis- 
charged railway  laborers  to  coerce  a  railway  company  into  giving  them 
a  free  ride  of  two  hundred  or  more  mUes. 

In  contemplation  of  law,  upon  the  facts  stated,  the  defendant  is  gpiilty 
as  charged  in  the  informadon.  The  maximum  punishment  for  this 
offense  is  only  one  hundred  dollars  fine.  Why  so  serious  a  matter  as 
this  may  be  is  so  limited  in  punishment,  as  compared  with  other  crimes 
of  no  greater  moral  turpitude  or  inconvenience  to  the  public,  it  ia  impos- 
sible to  say. 

But  taking  this  measure  of  punishment  for  my  guide,  and  considering 
that  the  defendant  has  practically  declined  to  make  any  contest  in  the 
premises,  he  is  sentenced  to  pay  a  fine  of  twenty-five  dollars,  and  to 
stand  committed  to  the  jail  of  this  county  until  the  same  is  paid  or  he 
is  bj  law  discharged  therefrom. 


SUPREME    COURT    OF   ARIZONA. 

TSBBIT0B7   OF  AbIZONA  V.   GaSIO. 
lUed  Jcamary,  1S8J^ 

If  a  Pbosecution  for  the  Larcbnt  of  Property  that  does  not  Easilt  Pass  fbok 
Hand  to  Hand  the  Prisoner's  Exclusive  and  Unexplained  Possession  of  the  stolen 
property,  recently  after  the  theft,  is  not  only  a  circumstance  to  be  considered  as  tending 
to  snow  the  prisoner's  guilt,  but  raises  such  a  presumption  that  He  is  the  thief  that  the 
burden  of  proof  is  taken  from  the  prosecution  and  laid  upon  him. 

Appeal  from  a  judgment  of  the  district  court,  convictiiig  the  defendant 
of  grand  larceny.     The  opinion  states  the  facts.  , 

No  appearance  for  the  appellant. 

Churchill,  cUtomey  general,  for  the  respondent. 

PiNNET,  J.  The  appellant  was  tried  and  convicted  of  grand  larceny 
and  sentenced  to  the  penitentiary  for  the  term  of  two  years,  from  whicih 
judgment  he  appeals  to  this  court,  and  assigns  several  grounds  of  error. 
Among  others,  the  defendant  asked  the  following  instruction :  **  The  mero 
possession  of  stolen  property  is  a  circumstance  to  be  considered  in  de- 
termining the  guilt  of  the  possessor,  but  this  circumstance  is  not  of  itself 
sufficient  to  authorize  a  conviction,"  which  was  refused  by  the  court, 
and  in  the  charge  to  the  jury  the  following  was  given:  *'  As  a  point  of 
law,  I  charge  you  that  possession  of  property  recently  stolen  is  sufficient 
to  put  the  possessor  upon  his  defense,  and  calls  for  satisfactory  explana- 
tion; and  it  is  for  you,  gentlemen,  to  say  whether  you  are  satisfied  with  the 
explanation  of  the  defendant  as  to  the  manner  in  which  he  came  into  the 
possession  of  this  ass.  Its  possession  may  be  considered  prima  facie  evi- 
dence that  the  possessor  came  into  its  possession  unlawfully,  unless  he  can 
show  by  undoubted  proof  that  it  came  into  his  possession  in  a  legitimate 
and  lawful  manner.  It  is  for  you ,  gentlemen,  to  say  whether  he  has  shown 
by  that  undoubted  proof,  or  whether  he  has  proved  at  all,  that  he  came 
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into  possession  of  this  ass  in  a  legitimate  way.    The  burden  of  proof  in 
every  instance  rests  with  the  prisoner," 

The  facts  in  this  case  in  brief  are,  that  the  compli^ining  witness  was 
the  owner  and  possessor  of  an  ass;  that  he  had  him  ranniDg  near  his 
house;  that  he  was  stolen,  and  in  about  two  months  after  he  was  stolen 
the  defendant  and  appellant  was  in  possession  of  the  ass,  claiming  him 
as  his  own,  and  sold  and  delivered  him  to  another  party,  in  whose  pos- 
session the  real  owner  found  him.  This  was  in  substance  the  proof  on  the 
part  of  the  prosecution.  The  defendant  was  sworn,  and  testified  that  he 
traded  a  horse  for  this  and  another  ass,  and  gave  the  man's  name  with 
whom  he  traded,  but  was  unable  to  tell  where  the  man  was  at  the  time 
of  the  trial. 

The  charge  of  the  court  below  on  the  question  of  possession  of  stolen 
property  is  couched  in  rather  strong  terms;  but  taking  that  charge  to- 
gether with  the  whole  charge  of  the  court,  and  the  facts  in  proof  in  the 
case,  we  can  not  see  that  any  such  injustice  has  been  done  the  defendant  as 
would  entitle  him  to  another  trial,  provided  the  instruction  given  as  to 
possession  of  property  recently  stolon  is  the  better  law.  On  this  subject, 
the  reported  cases  are  numerous,  and  some  discord  seems  to  exist.  The 
larceny  being  shown,  and  the  property  found  in  the  possession  of  the 
defendant  soon  enough  after  the  theft  to  make  it  recent,  is  that  a  mere 
circumstance  tending  to  show  guilt,  to  be  considered  by  the  jury?  or  is  it 
prima  facie  evidence  that  the  possessor  is  the  thief?  And  is  the  burden 
of  proof  then  shifted?  and  must  the  defendant  satisfactorily  explain  such 
possession  ? 

In  People  v.  Chambers,  18  Cal.  383,  that  court  holds  that  such  pos- 
session is  a  circumstance  to  be  considered  in  determining  the  guilt  of 
the  possessor.  In  that  case  the  larceny  charged  was  stealing  money  and 
watches.  And  in  that  class  of  cases,  to  say  the  least,  the  doctrine  thaf 
recent  possession  of  stolen  property  is  prima  fade  evidence  of  guilt, 
should  be  greatly  modified.  Indeed,  the  authorities  all  seem  to  tend  in 
that  direction.  The  same  rule  should  not  apply  to  small  articles  which 
readily  pass  from  hand  to  hand  as  it  does  to  property  which  can  not  be 
BO  easily  and  artfully  disposed  of.  Had  the  California  courts  remained 
content  with  the  doctrine  laid  down  in  People  v.  Chambers,  supra,  and 
as  applied  to  the  facts  in  that  case,  we  might  have  been  disposed  to  agree 
with  them.  But  in  the  case  of  People  v.  Brown,  48  Cal.  253,  in  which 
the  defendant  was  charged  with  stealing  a  mare,  the  doctrine  that 
the  recent  possession  is  a  mere  circumstance  to  be  considered,  etc. ,  is 
again  approved  of  by  that  learned  court.  And  while  we  are  not  unmind- 
ful that  there  are  cases  where  great  injustice  may  be  done  to  a  defendant 
by  holding  a  different  rule — holding  to  the  old  rule,  we  may  say — still  the. 
rule  of  injustice  is  one  which  works  both  ways.  And  with  all  due  respect, . 
we  must  differ  from  the  rule  as  laid  down  in  the  case  last  cited.  In- 
deed, the  great  weight  of  authority  seems  to  be  against  the  doctrine  there  • 
held. 

It  has  been  generally  understood  that  the  prisoner's  exclusive  and  un- 
explained possession  of  stolen  property  recently  after  the  theft  raises 
the  presumption  that  he  is  the  thief,  and  that  this  presumption  takes  the 
burden  of  proof  from  the  prosecution,  and  lays  it  upon  the  prisoner: 
i  Rose.  Cr.  Ev.  18;  2  Euss.  on  Crimes,  337.     To  the  same  effect  see  Phillips 

on  Ev.,  7th  ed.,  186;  Knickerbocker  v.  People,  43  N.  Y.  177;  People  v. 
Walker,  38  Mich.  106;  State  v.  Brady,  27  Iowa,  126;  State  v.  Creson,  38 
No.  7—2 


Mo.  372;  State  v.  Turner,  65  N.  C.  692;  Walters  v.  People,  104  111.  544; 
Sablioger  v.  People,  102  Id.  242.  And  so  far  as  we  have  been  able  to 
discover,  the  California  courts  stand  almost  alone  in  the  modification  of 
the  doctrine. 

It  is  unnecessary  to  discuss  this  subject  further.  Whether  a  case  is 
sufiQciently  strong  against  the  accused  to  warrant  his  being  called  on  for 
his  defense  must  necessarily  depend  upon  the  facts  in  each  given  case. 
The  other  errors  assigned  not  being  sufficient  to  warrant  a  reversal  of  the 
judgment. 

Judgment  affirmed. 

French,  G.  J.,  concurred. 


Tweed  r.  Lowe  et  als. 

Filed  January,  188J^ 

Whether  an  Appellate  Coitbt  should  Grant  a  New  Trial  for  an  Error  in 
admitting  evidence  of  a  parol  agreement  between  the  parties  when  a  written  agreement 
waa  alleged,  unless  it  is  plain  from  the  whole  case  that  a  different  result  would  be  reached 
on  a  new  trial,  gucere. 

Partnership  Agreement  Reduced  to  Writing,  but  not  Executed  by  the  part- 
ners, is  not  evidence  of  the  terras  and  conditions  of  the  partnership. 

When  there  is  Evidence  to  Sustain  the  Judgment,  the  same  will  be  affirmed. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of  tbe 
plaintiffs,  and  from  an  order  denying  the  defendant  a  new  trial.  The 
opinion  states  the  facts. 

Smith,  Oury  db  Baker,  for  the  appellant. 

»    ff,  B,  Summers,  for  the  respondents. 

PiNNET,  J.  The  complaint  alleges  that  Samuel  A.  Lowe  located  tbe 
El  Capitan  mine  in  September,  1877,  and  that  defendant  William  N. 
Tweed  asserted  title  to  and  claims  to  be  the  owner  of  an  undivided  one- 
half  interest  in  said  mine  by  virtue  of  a  written  agreement,  which 
claim,  it  is  alleged,  is  without  any  right  whatever,  etc.  In  the  prayer  it 
is  asked  that  the  defendant  may  be  required  to  set  forth  the  nature  of 
his  claim,  and  that  a  decree  may  be  granted  declaring  and  adjudging 
that  plaintiffs  are  the  owners  of  said  mine,  and  that  defendant  has  no 
estate  or  interest  whatever  in  said  mine. 

The  answer  admits  that  Lowe  located  the  mine  as  alleged  in  the  com- 
plaint, and  that  the  plaintiffs  are  co-owners  and  in  possession  of  one  un- 
divided half  of  said  mining  claim,  but  asserts  ownership  in  and  to  one 
half  of  said  claim.  And  this  was  the  real  issue  which  was  tried  by  the 
court  below  without  a  jury.  The  issues  of  facts  and  conclusions  of  law 
were  found  against  the  defendant  Tweed.  A  motion  for  a  new  trial  was 
made  and  overruled,  to  which  order  the  defendants  duly  excepted,  and 
appealed  therefrom  to  this  court. 

It  is  now  insisted  by  appellant  that  the  court  below  erred  in  permitting 
parol  proof  of  the  contract  between  the  parties,  when  they  had  declared 
upon  a  written  contract.  The  complaint  alleges  that  the  defendaDt 
claims  by  virtue  of  a  written  agreement,  not  that  the  plaintiff  claims 
title  by  virtue  of  a  written  agreement,  and  even  if  the  complainant  did 
claim  by  virtue  of  a  written  agreement  with  the  defendant,  it  is  doubtful 
if  this  court  would  reverse  the  judgment  for  that  reason,  unless  we 
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could  see  from  the  whole  case  as  presented  th 
be  I'eached  on  a  new  trial. 

It  seems  from  the  proof  that  Lowe  and  Tweed 
an  agreement  for  working  and  locating  mines, 
discovered,  and  Lowe  was  at  work  on  it,  and 
half-owner  by  furnishing  provisions,  etc. ,  to  c 
claims  his  agreement  was  that  he  should  becon 
tan  mine  as  well  as  the  Little  Giant,  while  L< 
only  applied  to  the  Little  Giant  mine.  Lowe 
which  he  signed,  and  which  he  afterwards  gav 
Tweed  had  in  his  possession  for  some  time,  I 
writing  was  offered  in  evidence  and  exclude 
having  been  executed  by  the  parties,  it  left  t 
writing  had  been  drawn,  and  the  case  then  resi 
made  at  the  time  the  contract  was  entered  intc 

And  it  is  urged  that  the  proof  largely  sustai 
to  an  undivided  one  half  of  the  El  Capitan  s 
the  whole  evidence  as  contained  in  the  transcr 
upon  the  subject,  we  are  satisfied  the  proofs  si 
court  below,  and  the  same  will  be  affirmed. 

Judgment  and  order  affirmed. 

FsENGS,  C.  Js,  concurred. 


BUPREME    COURT    OF  H 

ElCKABDS  V.  HUTGHDYSON  I 
Filed  January  17,  I884, 

A  Mabkerd  Woman  Who  Holds  the  Title  to  heb 
xuune  may  mortgage  the  same  in  such  name. 

Fobeclosube  of  Mobtgage— Pabties  to  Action  r< 
mortgage  after  a  conveyance  of  the  mortgaged  premises 
when  no  judgment  against  the  estate  of  the  latter  is  asl 
mortgagee  to  present  the  note  and  mortgage  to  the  a 
allowance.  The  mortgagee  may  maintain  such  action  s 
gaged  premises  alone,  without  serving  the  administrat 
party  to  the  action. 

Whebe  a  Woman  Who  Holds  the  Legal  Title 
Name  mortgages  the  same  to  a  bona  fide  mortg&^ee,  w 
same  in  secret  trust  for  her  son,  to  whom  she  anierwa: 
mortgagee  to  foreclose  the  mortgage  is  not  barred,  as  ag 
than  four  years  have  elapsed  since  the  maturity  of  the 
right  to  foreclose  is  barred  as  against  the  mortgagor. 

Appeal  from  a  judgment  of  the  seveni 
Washoe  county,  entered  in  favor  of  the  plain ti 
facts. 

TfwmaB  E.  Eaydon,  for  the  appellant. 

William  Webster  and  Eoger  Johnson,  for  the 

Hawlet,  C.  J.     On  the  twenty-second  day 
L.  Wheat  made,  executed,  and  delivered  to  r 
note  for  three  hundred  dollars,  payable  on 
May,  1877,  and  to  secure  the  payment  of  t 
upon  certain  real  estate  situated  m  the  tc 


county.  On  tbe  twenty-aecond  day  of  Marcli,  1879,  Mra.  Wheat  died 
intestate,  and  od  tbe  tliirty-first  day  of  May,  1679,  her  daughter,  Mtb.  L. 
C.  Stij«r,  received  letters  of  admiaiatratjon  upon  her  estate,  and  ever 
siuce  has  been  the  administratrix  thereof. 

Thia  actioQ  waa  commenced  on  the  ninth  day  of  Augast,  1882,  a^inat 
the  adminiatratrix,  to  foreclose  said  mortgage.  Appellant  waa  made  o, 
party  defendant,  it  being  alleged  in  the  complaint  that  he  claimed  an 
lutereat  in  the  property,  and  that  his  interest  "  is  subsequent  to  and 
subject  to  the  lien  of  plaintiff's  mortgage."  Altbougb  tbe  adminiBtra- 
trix  is  named  as  a  party  defendant,  she  waa  not  served  with  any  process, 
and  appellant  is  the  only  party  appearing  as  a  defendant.  He  inter- 
posed a  demurrer  in  the  complaint,  and  upon  it  being  overruled,  filed 
an  answer.  Upon  the  argument  on  the  demurrer  respondent  asked 
leave  of  the  court,  which  was  granted,  to  dismiss  that  part  of  ber  action 
'  which  claimed  a  personal  judgment  against  the  estate  of  Mrs.  Wheat 
for  any  deficiency  that  might  remain  after  the  sale  of  tbe  mortgaged 
premises,  and  the  application  of  the  proceeds  thereof  to  the  payment  of 
tbe  judgment  which  she  might  obtain. 

Several  queeliona  are  pieaented  by  appellant,  but  the  principal  one 
raised  by  tbe  demurrer  and  answer  is  whether  the  mortgage  ia  barred  by 
the  statute  of  limitations:  1  Comp.  Laws,  1031.  Appellant  claims  that 
Mrs.  Wheat,  who  was  his  mother,  held  the  title  to  the  property  in  her 
owu  name  in  trust  for  him. 

It  appears  fi-om  the  evidence  that  in  1875  Charles  Crocker  was  tbe 
owner  of  the  land;  that  appellant  then  entered  into  a  written  contract 
with  Crocker  for  tbe  purchase  of  tbe  property;  that  under  thia  contract 
he  was  let  into  |)oasesg ion  aud  iinproycd  the  same;  tbut  owing  to  antici- 
patej  troubles  with  his  then  wife,  and  expecting  that  sbe  would  sue  bim 
for  a  divorce  and  claim  tbe  premises  as  a  homestead,  he  gave  up  his  con- 
tract with  Crocker  for  the  purchase  of  the  property,  and  his  mother Iben 
entered  into  a  contract  with  Crocker  for  the  purchase  thereof  in  Iier  offu 
name.  A  portion  of  the  money  for  which  the  note  and  mortgage  was 
given  woe  used  by  ber  to  pay  Crocker  for  the  land,  and  was  so  used  witk 
tbe  knowledge  and  consent  of  appellant.  Crocker  deeded  the  land  to 
Mrs.  Wheat  on  the  ninth  day  of  June,  1876.  On  the  third  day  of  De- 
cember, 1878,  Mrs.  Wheat  made  aud  executed  a  deed,  in  fee  simple,  of 
tbe  land  to  appellant.  Tliis  deed,  however,  was  never  delivered  to  ap- 
pellant until  tbe  tweuty-seventb  of  June,  1882,  and  was  on  that  day  filed 
lor  record  in  tbe  office  of  the  county  recorder  of  Washoe  county. 

The  court,  upon  tbe  trial  of  Ibis  cause,  found,  among  other  fhing^i 
"that  tbe  interest  of  said  Hutchiusou  is  subaequeiit  lo  aud  subject 
to  plaintiff's  lien;  that  if  said  Nancy  L.  Wheat,  deceased,  di''i 
as  plaintiff  claims,  bold  the  aforesaid  property  as  his  (Hutchiusou'a) 
trustee,  nevertheless  no  trust  was  declared  in  writing  previous  to  tbe 
giving  of  said  note  aud  mortgage;  that  said  trust  esisted,  if  at  all,  bj 
virtue  of  a  secret  agieemeut  between  said  Hutchinson  and  said  N- b- 
Wheat,  deceased,  of  which  plaintiff  bud  no  knowledge,  either  actual  or 
contitructive;  tbut  defendant  Hutchinson  was  not  in  tbe  occupftU^y^' 
possession  of  said  premises  when  said  mortgage  waa  given;  tbat  tb® 
mortgage  was  executed  to  secnre  a  b-ma  fide  loau  for  value,  after  tUe 
trust  was  created  by  the  defendant,  Hutchinson,  and  accepted  by  ^-  **■ 
Wheat;  that  no  notice  to  ciedltors  appears  to  have  been  given  t"  "'^ 
oreditoia  of  tbo  (.■■■^tiLtc  of  said  Suncy  L.  Wheat;  that  the  statute  of  bra- 
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itations  did  nCt  run  agaiust  the  demand  of  plaintifif  af  fcer  the  death  of 
said  N.  L.  Wheat;  that  the  statute  of  limitations  was  not  put  in  motion 
against  plaintiff  and  in  favor  of  G.  B.  Hutchinson  until  the  deed  from 
N.  L.  Wheat,  made  in  his  favor,  and  in  wbich  the  trust  was  declared, 
was  recorded,  and  that  the  demand  of  plaintiff  is  not  barred  by  the  stat- 
ute of  limitations;  that  since  the  appointment  and  qualification  of  said 
L.  C.  Stiger  as  administratrix  "  she  *'  has  actually  resided  and  been  be- 
yond the  limits  of  the  state  of  Nevada,  except  for  a  period  of  about  fif- 
teen months,  *  *  *  during  which  she  has  been  within  this  state. 
That  at  all  the  times  mentioned  in  the  complaint  said  Nancy  L.  Wheat, 
deceased,  was  a  married  woman,  but  that  the  property  mortgaged  by  her 
*  ♦  *  was  not  the  property  of  ihe  community,  but  was,  as  to  this 
plaintiff  .and  to  all  the  world  (except,  perhaps,  as  to  G.  B.  Hutchin- 
son), her  separate  property." 

There  is  enough  evidence  in  the  statement  on  motion  for  a  new  trial 
to  support  these  findings,  and  the  facts  found  by  the  court  are  sufficient 
to  sustain  the  conclusions  of  law,  '*  that  plaintiff  is  entitled  to  a  decree 
against  George  B.  Hutchinson,  for  a  sale  of  the  property  described  in 
the  mortgage,"  etc. 

Mrs.  Wheat,  at  the  time  of  the  mortgage,  held  the  title  to  the  property 
in  her  own  name,  as  her  separate  property;  and  under  the  provisions  of 
section  9  of  the  act  defining  the  rights  of  husband  and  wife,  1  Gomp. 
Laws,  159,  she  had  authority  to  execute  the  mortgage  in  her  own  name. 
As  the  respondent  does  not  ask  for  any  judgment  against  the  estate, 
and  as  the  estate  has  no  longer  any  interest  whatever  in  the  property,  it 
was  unnecessary  for  her  to  present  the  note  and  mortgage  to  the  admin- 
istratrix for  allowance.  She  could  thereafter  maintain  this  action  against 
Hutchinson  alone  for  the  foreclosure  of  the  mortgage  against  the  prop- 
erty, and  it  was  unnecessary  to  serve  the  administratrix,  as  she  was  not, 
after  such  disn^issal,  a  necessary  party  to  the  action:  Christy  v.  Dana,  34 
Cal.  653;  Sohadt  v.  Heppe,  45  Id.  438;  Bliss  on  Code  PI.,  sec.  1C2; 
Corbett  v.  Bice,  2  Nev.  334. 

If  the  statute  of  limitations  could  have  been  successfully  interposed 
by  the  administratrix  of  the  estate  of  Mrs.  Wheat  at  the  time  appellant 
filed  his  deed  for  record,  or  at  the  time  of  the  commencement  of  this 
action,  there  would  not,  of  course,  be  any  question  as  to  his  right  to  invoke 
the  aid  of  the  statute  as  a  defense  to  this  action;  but  it  is  apparent,  from 
the  facts  stated,  that  the  action  was  not  barred  by  the  statute  as  against 
the  estate:  1  Comp.  Laws,  668, 1036;  and  it  is  also  apparent  that  appel- 
lant has  not  brought  himself  within  any  rule  which  would  entitle  him  to 
plead  the  statute  in  his  own  behalf  upon  any  other  ground.  He  was  not 
m  possession  of  the  premises  at  the  time  the  mortgage  was  given,  nor  at 
any  time  thereafter  until  1880.  Bespondent  had  no  knowledge  of  the 
secret  trust  existing  between  him  and  his  mother,  or  of  appellant's  in- 
terest or  claim  to  the  property,  until  he  had  his  deed  recorded — which 
was  more  than  four  years  after  the  maturity  of  the  note.  The  claim, 
contended  for  by  appellant,  that  the  action  as  against  him  should  have 
been  brought  within  four  years  from  the  time  of  the  maturity  of  the  note, 
can  not  be  maintained  upon  reason  or  authority. 

The  allowance  of  counsel  fees  for  the  foreclosure  was  authorized  by 
the  terms  of  the  mortgage.     The  amount  allowed  was  not,  under  the 
facts  of  this  case,  unreasonable. 
The  iudgmeut  of  the  district  court  is  affirmed. 


Hahmebsmith  v.  Avert. 

FUed  January  £S,  2884. 

Skizube  ovPhoperty  Exempt  trom  Execution. — ^In  an  action  agamat  an  officer 
for  taking,  under  execution,  the  implements  of  trade  of  the  plaintiff,  a  barber,  exempt 
from  execution,  evidence  of  the  customary  wages  of  barbers  for  the  period  of  time  be- 
tween the  seizure  and  plaintiff's  employment  is  inadmissible  to  establish  the  damages 
resulting  by  reason  of  the  interruption  to  plaintiff's  business. 

Evidence  of  an  Offer  Made  to  the  Plaintiff  for  the  Propebtt  so  Taken  is 
inadmissible  to  show  the  value  thereof. 

The  Right  to  the  Exemption  of  Property  from  Execution  is  a  Personal 
Privilege,  which,  if  not  claimed,  is  waived  by  the  debtor;  and  therefore  an  officer 
who  seizes  property  exempt  from  execution  is  not  a  trespasser  a&  tniiio. 

Objection  Kaised  to  a  Complaint  bt  Demurring  for  a  misjoinder  of  canaes  of 
action  is  waived  by  answering. 

Appeal  from  a  judgment  of  the  seventh  judicial  district  court  for 
Washoe  county^  entered  in  favor  of  plaintiff.  The  opinion  states  the 
factsi, 

Clarke  £  King,  for  the  appellant. 

William  Cain,  for  the  respondent. 

'  Belknap,  J.  The  defendant,  the  constable  of  Beno  township,  took  in 
execution  the  implements  of  trade  of  the  plaintiff,  a  barber,  who 
claimed  them  to  be  exempt  from  levy  and  sale.  This  action  was  brought 
to  recover  damages  for  the  taking,  and  also  for  the  interruption  to 
plaintiff's  business.  Plaintiff  recovered  judgment.  Defendant  appeals 
therefrom,  and  from  an  order  denying  a  motion  for  a  new  trial.  In  order 
to  establish  the  damages  resulting  to  the  plaintiff,  by  reason  of  the 
interruption  to  his  business,  the  court  allowed  him  to  prove,  against  de- 
fendant's objections,  the  customary  wages  of  barbers  for  the  period  of 
time  between  the  seizure  and  plaintiff's  employment.  The  wages  of  the 
journeyman  are  fixed  and  certain  in  amount,  and  must  be  paid,  whether 
tbe  business  of  the  principal  is  profitable  or  unprofitable.  There  is  no 
necessary  relation  between  the  profits  of  a  principal  and  the  wages  of  a 
journeyman,  and  such  wages  could  furnish  no  criterion  upon  which  the 

iury  could  act  in  determining  the  damages  sustained  by  loss  of  business. 
Turthermore,  the  testimony  was  incompetent.  The  law  required  the 
plaintiff  to  establish  his  case  by  the  best  evidence  of  which  it  was  sus- 
ceptible. Such  evidence  was  in  his  possession,  and  there  was  no  neces- 
sity to  resort  to  comparisons. 

The  admission  of  this  evidence  was  error,  and  the  judgment  must  be 
reversed.  As  this  case  may  be  tried  again,  it  is  proper  that  the  remain- 
ing exceptions  should  be  considered.  The  evidence  of  the  plaintiff  as  to 
the  •* offer"  made  him  for  the  property  should  have  been  rejected,  be- 
cause, among  other  reasons,  the  person  making  the  offer  may  not  have 
known  the  value  of  the  property.  ''  The  value  of  an  offer  depends  upon 
too  many  considerations  to  allow  it  to  be  used  as  a  test  of  the  worth  of 
property: "  Fowler  v.  Commissioners,  46  Allen,  96. 

The  testimony  of  the  witness  Coleman  stands  upon  a  different  footing. 
In  testifying  to  bis  own  opinion  of  the  value  of  the  jjroperty,  he  spoke  of 
an  offer  made  by  himself.  In  Perkins  v.  People,  27  Mich.  389,  and 
Dickinson  v.  Pittsburgh,  13  Gray,  554,  it  is  intimated  that  evidence  of 
this  nature  tends  to  prove  the  ox)inion  of  the  witness,  and  is  admissible. 
An  instruction  was  given  to  the  effect  that  if  the  property  was  exempt, 
the  defendant  was  a  trespasser  ab  initio.  There  are  cases  which  hold  that 
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way,  but  in  California  and  many  other  states  the  right  of  exemption  is 
held  to  be  a  personal  privilege,  which,  if  not  claimed,  is  waived  by  the 
debtor.  In  this  state  we  have  been  accustomed  to  proceed  under  the 
latter  rule,  and  we  prefer  it — certainly  in  cases  where  the  property  is  not 
of  a  class  wholly  exempt,  because  it  is  equally  beneficial  to  the  debtor, 
and  at  the  same  time  affords  a  protection  to  the  officer.  The  reason  of 
the  rule  is  well  expressed  in  Twinan  v.  Swart,  4  Lans.  264:  ^^ Prima 
fade  all  property  is  liable  to  execution,  and  it  was  the  duty  of  the  con- 
stable in  the  first  instance  to  make  the  levy.  He  can  not  know  instinct- 
ively that  property  is  exempt,  nor  indeed  that  exemption  will  be  claimed 
if  it  is,  *  ♦  *  It  would  be  intolerably  oppressive  to  place  the 
constable  in  the  dilemma  of  liability  to  an  action  if  he  refuses  to  levy  his 
execution,  and  to  an  action  of  trespass  if  he  does."  The  fourth  instruc- 
tion given  at  the  request  of  the  plaintiff  was  correct,  and  must  be  sus- 
tained as  against  the  instruction  inconsistent  therewith  given  at  the 
request  of  defendant. 

We  see  no  error  in  the  rulings  of  the  court  upon  the  other  instruc- 
tions. The  question  of  misjoinder  of  causes  of  action  raised  by  the  de- 
murrer was  waived  by  answering:  Lonkey  v.  Wells,  16  Nev.  271. 

Judgment  reversed  and  cause  remanded  for  new  trial. 


Meaoheb  et  al.  V,  'yfks  ZAin>T. 
Filed  January  ^3, 1884, 

Fexs  for  Mileage  ob  Attendance  of  the  Successful  Pabtt's  Witnesses  can 
NOT  BE  Taxed,  and  jadgment  therefor  entered,  against  the  losing  party,  -when  sach 
witnesses  have  not  been  subpoenaed  in  the  case  according  to  law,  or  sworn  or  examined, 
although  present  in  court  at  the  request  of  the  successfulparty. 

Appeal  from  a  judgment  of  the  fifth  judicial  district  court  for  Nye 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

D,  S.  Truman,  for  the  appellants. 

Curler  db  Bowler,  for  the  respondent.  , 

Leonabd,  J.    As  we  construe  the  statute  governing  the  allowance  of 
witness  fees  in  civil  actions,  it  is  only  necessary,  upon  the  facts  pre- 
sented, to  decide  whether  or  not  such  fees  for  mileage  or  attendance  of 
the  opposite  party's  witnesses  can  be  taxed,  and  judgment  therefor 
entered,  against  the  losing  party,  when  such  witnesses  have  not  been 
subpoenaed  in  the  case  according  to  law,  or  sworn  or  examined,  although 
present  in  court  at  the  request  of  the  successful  party.     The  question 
whether  such  witnesses  could  compel  the  party  requesting  their  attend- 
ance to  pay  them  reasonable  compensation  therefor,  is  not  in  the  case. 
The  allowance  for  witness  feea  is  governed  entirely  by  the  statute.     No 
amount  beyond  what  is  there  stated  can  be  taxed,  in  any  event,  for  any 
witness;  nor  can  that  be,  if  only  a  certain  class  of  witnesses  are  allowed 
fees,  without  showing  that  such  witness  belongs  to  that  class.     The 
statute  provides  as  follows:  ''  Witnesses  required  to  attend  in  any  of  the 
courts  of  this  state  shall  be  entitled  to  the  following  fees:   *   *    *  Wit- 
ness fees  in  civil  cases  shall  be  taxed  as  disbursement  costs  against  the. 
defeated  party:"    Comp.  Laws,  2742. 


It  is  plain  from  the  foregoing  that  witness  fees  which  may  be  taxed, 
mentioned  in  the  last  part  of  the  section,  are  the  same  as  those  stated  in 
the  first  part,  which  witnesses  shall  be  entitled  to  receive;  also,  that 
such  fees  are  limited  to  witnesses  who  have  been  required  to  attend. 

When  is  a  witness  required  to  attend  before  a  court  ?  Is  it  one  who 
attends  under  the  obligatory  requirements  of  the  law,  or  one  whose  ai* 
tendance  is  secured  by  a  mere  request  of  a  party,  or  both  ? 

The  present  fee  bill  was  passed  in  1865.  The  prior  one,  statutes  1861, 
page  250,  section  8,  provided  that  witnesses  in  civil  cases  should  have  two 
dollars  a  day  for  attending  before  any  court,  etc.,  and  twenty  cents  a  mile 
for  traveling  to  the  place  of  trial.  At  that  time,  and  at  the  date  of  the 
passage  of  the  present  fee  bill,  the  statute  in  relation  to  the  manner  of 
compelling  the  attendance  of  witnesses  was  the  same,  in  substance,  as 
now:  Stat.  1861,  pp.  374,  375;  Stat.  1864,  p.  77;  Comp.  Laws,  1449, 
1450.  It  provided  that  "  a  subpoena  may  require  not  only  the  attend- 
ance of  the  person  to  whom  it  is  directed,  but  may  also  require  him  to 
bring  with  him  any  books,"  etc.  "  No  person  shall  be  required  to  attend 
as  a  witness  before  any  court    *    *    *    out  of  the  county  in  which  he 

resides,  unless  the  distance  be  less  than miles  from  his  place  of 

residence  to  the  county  of  trial.  *  *  *  The  subpoena  shall  be  issued 
as  follows:  To  require  attendance  before  a  court.  *  »  *  To  require 
attendance  out  of  court,  before  a  judge,  referee,  *  *  *  before  whom 
the  attendance  is  required.  *  *  *  To  require  attendance  before  a 
commissioner  appointed  to  take  testimony." 

At  the  date  of  the  passage  of  the  present  fee  bill,  as  now,  there  was 
no  other  method  of  requiring  or  compelling  attendance  of  witnesses  in 
a  statutory  sense,  than  by  subpoena.  It  is  plain  that  the  word  **  require," 
then  and  now  used  in  the  statute,  meant  and  means  the  same  as  "com- 
pel." The  legislature  did  not  intend  to  say.  that  no  person  should  be 
"requested"  to  appear  before  any  court  out  of  his  county,  unless  the 
distance  was  less  than  a  certain  number  of  mUes  from  his  place  of  resi* 
dence  to  the  county  of  trial.  Webster  defines  "require  as  meaning 
"  to  demand;  to  ask,  as  of  right  and  by  authority.  We  require  a  person 
to  do  a  thing,  and  we  require  a  thing  to  be  done."  He  also  says  it  is 
rarely  used  in  the  sense  of  "  asking  as  a  favor." 

It  is  our  opinion  that  when  the  legislature,  in  1865,  changed  the  fee  bill 
of  1861,  by  limiting  witnesses  entitled  to  fees  to  such  as  are  required  to 
attend,  it  was  intended  to  use  that  word  in  the  sense  in  which  it  was  and 
is  employed  in  the  civil  practice  act.  The  then  existing  statute  provided 
that  a  witness  might  be  required  to  attend  by  a  subpoena,  and  the  fee  bill 
w&s  changed  so  as  to  allow  witness  fees  only,  when  witnesses  were  so  re- 
quired. Saying  that  witnesses  "required  to  attend  before  any  court" 
shall  be  allowed  fees,  is  the  same  as  saying  that  witnesses  who  attend 
"  pursuant  to  law"  shall  receive  them:  See  Spaulding  v.  Tucker,  2  Saw. 
61;  Woodruff  V.  Barney,  2  Fish.  Pat.  Cas.  244. 
The  judgment  is  reversed,  and  the  cause  remanded  for  trial. 

Hawley,  C.  J.,  dissenting.  In  my  opinion,  witnesses  who  attend  court 
at  the  request  of  a  party,  without  the  service  of  a  subpoena,  are  entitled, 
under  the  statute,  to  fees  and  mileage  for  attendance.  It  is  claimed  that 
the  words  "  required  to  attend,"  2  Comp.  Laws,  2742,  confine  the  allow- 
ance of  fees  to  witnesses  who  are  required  to  attend  court  by  virtue  of 
legal  process.  In  support  of  this  view,  the  decisions  of  the  federal  courts, 
which  hold  that  " pursuant  to  law"  means  upon  service  of  process,  are 
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cited.  The  statute  of  this  state  does  not,  however,  confine  the  payment 
of  fees  to  witnesses  who  are  required  to  attend  court  pursuant  to  law, 
unless  this  construction  necessarily  follows  from  the  use  of  the  word 
''  required/'  It  is  true  that  this  word  is  more  frequently  used  as  assert- 
ing a  right,  or  as  a  positive  demand, ''  to  claim  as  by  right  and  authority;" 
.  but  it  is  also  defined  as  meaning  '*  to  ask  as  a  favor,  to  request:"  Web- 
ster's Dictionary. 

We  gain  but  little  light  in  searching  for  the  definitions  of  this  word. 
It  has  been  held  in  one  case  that  the  words  '* request"  and  "require," 
although  derived  from  a  common  source,  may  and  often  do  have  a 
meaning  radically  different:  Johnson  v.  Clem,  27  Albany  L.  J.  444;  and 
in  another  case  it  is  said  that  these  words  have  the  same  origin.  *'  IJsage 
has  given  to  them  somewhat  different  meanings,  which,  however,  are 
more  distinctions  in  intensity  than  in  effect  or  substance:''  Prentice  v. 
Whitney,  8  Hun,  301;  Abb.  Law  Die,  "  Request." 

I  think  it  was  t^e  intention  of  the  legislature  that  witnesses  should  be 
paid  for  their  attendance  at  court,  without  reference  to  the  means  em- 
ployed in  procuring  their  attendance.  Witnesses  may  be  required  to 
attend  court,  by  agreement,  or  by  the  request  of  a  party,  without  the, 
service  of  a  subpoena;  and  if  they  do  so  attend  they  can,  in  my  opinion, 
collect  their  fees  for  mileage  and  attendance  from  the  party  at  whose  re- 
quest they  were  "required  to  attend."  The  fees  thus  paid  would,  it 
seems  to  me,  be  a  necessary  disbursement  in  the  action  which  could, 
under  the  provisions  of  the  statute,  be  taxed  as  disbursement  costs 
against  the  defeated  party. 

It  is  true,  as  was  said  by  the  supreme  court  of  Oregon,  "  that  the  stat- 
utory means  of  compelling  the  attendance  of  witnesses  is  by  subpoena 
duly  served;  but  we  are  at  a  loss  to  see  how  any  party  can  be  injured  in 
having  to  pay  mileage  and  attendance  merely  for  tne  witness  of  an  adver- 
sary who  attends  upon  request  or  agreement,  when  the  additional  ex- 
pense of  officers'  fees  and  mileage  for  issuing  and  serving  of  a  subpcsna, 
swelling  largely  the  claim  for  disbursements,  could  do  no  more  than  pro- 
cure the  attendance  of  the  witness:"  Crawford  v.  Abraham,  2  Or.  166. 

Substantially  the  same  views  have  been  repeatedly  expressed  by  the 
supreme  and  superior  courts  of  New  York.  "  Witnesses  are  entitled  to 
their  fees  from  the  party  at  whose  instance  they  attend,  whether  they 
are  subpoenaed  or  not.  The  non-service  of  a  subpoena  would  be  no 
defense  for  the  party  when  sued  by  a  witness,  for  his  fees,  who  had 
attended  as  his  witness  at  his  request.  Nor  is  it  possible  to  perceive  how 
the  want  of  a  subpoena  can  relieve  the  unsuccessful  party  from  the  pay- 
ment of  the  fees  of  his  advereary's  witnesses:"  Wheeler  v.  Lozee,  12  How. 
Pr.  448;  Vence  v.  Speir,  18  Id.  168. 

"  The  fee  bill  gives  compensation  to  witnesses  for  daily  attendance 
upon  court;  it  does  not  say  anything  about  attendance  in  obedience  to 
subpoena;  if  subpoenaed,  there  is  an  additional  allowance  for  cost  of 
service;  this  is  necessary  to  enable  a  party  to  compel  attendance.  The 
defendant,  being  liable  to  these  witnesses  for  their  cost,  is  entitled  to 
the  bill  us  it  has  been  taxed:"  Lagrosse  v.  Curran,  10  Phill.  141;  see 
also  Farmer  v.  Storer,  11  Pick.  241;  Gunnison  v.  Gunnison,  41  N. 
H.  128. 

I  also  think  that  witnesses  who  attend  court  in  two  or  more  cases  are 
entitled  to  fees  for  mileage  and  attendance  in  each  case:  Flores  v. 
Thorn,  8  Tex.  382;  Robinsou  v.  Banks,  17  Ga.  215;  McHugh  v.  Chicago 


&  N.  R.  R.  Co.,  41  Wis.  81;  Willink  v.  Reekie,  19  Wend.  82;  Hicks  v. 
Brennan,  10  Abb.  Pr.  306;  Vence  y.  Speir,  18  How.  Pr.  168. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  district  cooit 
should  be  afSrmed. 


Meaqheb  et  al.  v.  Yan  Za^dt. 

FUed  January  £Sy  1884. 
Judgment  Reyebsed  ok  the  Axtthority  of  Meagher  y.  Van  Zaivdt,  cmUy  p.  663. 

Appeal  from  a  judgment  of  the  fifth  judicial  district  court  for  Nye 
county,  entered  in  (aYor  of  the  defendant.    The  opinion  states  the  facts. 

D.  S,  Truman,  for  the  appellants. 

Curler  db  Bowler,  for  the  respondents. 

Leonard,  J.  The  questions  presented  in  this  case  are  precisely  the 
same  as  .in  Meagher  y. Tan  Zandt,  No.  1140  [arde,  p.  663],  just  decided. 
Upon  the  authority  of  that  case  the  judgment  herein  is  rcYersed,  and  the 
cause  remanded  for  trial. 


SUPREME  COURT  OF  NEW  MEXICO. 
Tebbitoby  of  New  Mexico  v.  Yee  Shun. 

F^d  January,  1884, 

A  Chinese  Pebson  is  not  Incompetent  as  a  Witness  Who  Testifies  on  his 
Examination  before  bemg  sworn,  that  he  believed  in  the  Chinese  religion,  and  knew 
that  he  was  to  tell  tlie  ^th,  although  the  record  does  not  show  what  such  religion 
teaches  in  regard  to  the  existence  of  a  supreme  being,  or  in  regard  to  future  rewards  and 
punishment. 

-  The  Pabty  Objectinq  to  the  Competency  of  a  Witness  for  a  want  of  religions 
belief  must  show  such  want  by  evidence  aihmde. 

Appeal  from  a  judgment  of  the  first  district  court  for  SfLU  Miguel 
county,  conYicting  the  defendant  of  murder.  The  opinion  states  the 
facts. 

jT.  a.  Green,  for  the  appellant. 

William  Breeden,  attorney  general,  for  the  territory. 

Bell,  A.  J.  The  appellant  was  couYicted  at  the  August  term  of  the 
district  court  for  the  county  of  San  Miguel,  of  the  crime  of  murder  in 
the  second  degree,  and  was  sentenced  to  imprisonment  for  life.  He  has 
taken  an  appeal  to  this  court.  The  only  error  assigned  is  that  on  the 
trial  in  the  court  below  Joe  Chinaman,  who  testified  and  gave  material 
evidence  in  the  case,  was  incompetent  for  want  of  religious  belief .  From 
the  record,  it  appears  that  before  being  sworn,  this  witness  was  exam- 
ined by  counsel  for  defendant  as  to  his  competency,  as  follows: 

Q.  I  will  ask  you  if  you  believe  in  the  Chinese  worship,  their  joss- 
houses.  Do  you  belicYe  in  the  Chinese  joss?  A.  I  live  in  a  Chinese 
house. 

Q.  I  will  ask  you  if  you  believe  in  the  Chinese  joss-house,  where  they 
worship — where  they  have  their  religious  services?  Do  you  go  with 
Chinamen  in  this  country  when  they  worship  ?    Do  ycu  understand  what 


a  God  is?  A.  I  don't  know  what  it  is.  Yes,  I  believe  the  Chinese  re* 
ligion. 

Q.  Have  you  ever  changed  from  Chinese  to  Christian  religion  since 
you  came  to  this  country?  A.  I  am  a  Chinaman,  and  believe  in  the 
Chinese  religion. 

Q.  Was  you  ever  a  witness  in  court  before  ?    A.  Yes. 

Q.  Do  you  know  anything  about  the  obligations  of  an  oath  under  the 
Christian  religion  ?    A.  I  don't  know  it. 

To  the  questions  put  by  the  attorney  general^  the  witness  answered  as 
follows: 

Q.  Ask  him  if  he  knows  what  he  is  required  to  do  when  he  takes  an  oath 
here  as  a  witness.  A.  He  come  here  for  a  witness  to  prove  that  a  man 
got  killed. 

Q.  Ask  him  what  he  is  to  do  or  what  his  duty  is  in  telling  his  story  as 
a  witness;  if  he  knows  what  his  duty  is  as  to  telling  the  truth.  A..  I  can 
tell  the  truth  in  this  case. 

Q.  Do  you  know  that  you  are  sworn  here  so  that  you  are  to  tell  the 
truth?    A.  Yes. 

The  witness  was  then  sworn  and  permitted  to  testify  over  the  objec« 
tion  and  exception  of  the  prisoner's  counsel. 

The  record  shows  the  objection  to  have  been  in  form  as  follows:  "  Ob- 
jection by  Mr.  Oreen  to  the  form  of  the  oath  as  administered  and  the 
admissibility  of  the  witness.     Objection  everruled.    Exception." 

This  objection,  we  think,  was  properly  overruled.  There  is  nothing  in 
the  record  to  show  that  the  witness  was  not  entirely  competent.  The 
witness  said  that  he  was  a  Chinaman  and  believed  in  the  Chinese  relig- 
ion. What  that  religion  teaches  in  regard  to  the  existence  of  a  supreme 
being,  or  in  regard  to  future  rewards  and  punishments,  does  not  appear. 
The  only  question  here  is  whether,  whatever  may  be  the  religious  belief 
of  the  witness,  he  took  an  oath  which  would  bind  his  conscience  to  tell 
the  truth.  The  witness  testified  that  he  was  sworn  in  such  manner  as, 
that  he  was  to  tell  the  truth.  In  considering  this  question,  Greenleat 
says:  **  If  the  witness  is  not  of  the  Christian  religion,  the  court  will  in- 
quire as  to  th,e  form  in  which  the  oath  is  administered  in  his  own  coun- 
try or  among  those  of  his  own  faith,  and  will  impose  it  in  that  form. 
Bat  if  the  witness,  without  making  any  objection,  takes  the  oath  in  the 
usual  form,  he  may  be  afterwards  asked  whether  he  thinks  the  oath  bind- 
ing on  his.  conscience:"  1  Greenl.  Ev.,  sec.  871.  Of  course  he  can  as 
well  be  asked  before  as  after  being  sworn,  as  was  done  in  this  case.  The 
defect  of  religious  faith  is  never  presumed:  Id.,  sec.  870.  It  is  there- 
fore incumbent  on  the  party  objecting  to  the  competency  of  a  witness  on 
this  ground  to  show  such  want  of  religious  belief  as  to  render  him  in- 
competent, and  this  must  be  shown  by  evidence  aliunde:  Id. ,  and  note. 
This  the  appellant  has  failed  to  do. 

The  judgment  must  be  affirmed. 

Bristol,  J.,  concurred. 


OP  New  Mexico  v.  Niohols. 

Filed  January,  18S4. 

Recetviso  a  Tbbdict  on  Sunday, — The  act  of  the  trinl  court  in  permitting  the  ver- 
dict of  the  jury  in  a  crimiael  case  to  be  rendered  and  received  on  Sunday  ia  Dot  error. 

Separation  or  thb  Jcbv. — The  fact  that  tlie  jury,  pnthe  trial  of  a  prisoner  char^'ed 
with  murder,  after  having  the  case  submitted  to  them,  and  being  sent  out  to  deliberate 
upon  their  TerdJct,  Heparated  without  tbe  pcrmiaaion  of  the  court  and  mingled  with  the 
people,  and  afterwards  reassembled,  came  into  court,  and  returned  a  sealed  verdict  of 
guilty,  is  not  a  sufficient  ground  for  setting  aside  such  verdict,  wheo  it  affirmUivelj 
appears  from  the  record  that  the  prisoner  was  not  prejudiced  by  the  proceodias. 

Tub  Same. — The  record  showed  that  the  jury  agreed  upon  their  verdict  at  about  four 
o'clock  in  tbe  morning;  that  they  wrote  it  out  and  each  juror  Higaeil  it;  in  this  condition 
it  u-ns  placed  in  an  envelope,  sealed,  and  taken  in  charge  by  the  foreman  of  the  juri,'; 
that  the  jurors  then  separated  and  reassembled  at  the  court-house  at  eiRht  o'clock  the 
aome  morning  and  returned  their  verdict  to  the  court;  that  the  verdict  was  not  in  any 
way  changed  after  the  jury  separated,  but  the  verdict  which  they  agreed  to,  signed, 
eealed  up  in  the  envelope,  and  dedvered  to  their  foreman,  was  the  same  verdict  upon 
which  they  were  polle<L  Htld,  that  the  refusal  of  the  trial  court  to  set  aside  the  vet^ict 
upon  these  facta  was  not  error. 

iNlliTftucTioN  AS  TO  DEOBEEa  Or  MiTBJ)KB,^On  the  trill  of  OD  indictment  formurdcr, 
it  is  the  duty  of  the  court,  even  without  a  request  from  the  prisoner,  to  properly  in- 
struct the  jury  with  respect  to  eacb  and  every  of  tbe  degrees  of  tbat  crime,  within  the 
deSnition  of  which  there  is  any  evidence  wliatever  which  can  possibly  bring  tbe  case; 
and  the  omission  of  the  court  so  to  instruct  tbe  jury  concerning  a  particular  degree  of 
murder,  even  though  not  requested  to  do  so  by  the  prieonor  or  his  counsel,  wliere  thera 
~M  any  evidenoe  whatever  tending  to  bring  the  case  within  that  d^ree,  is  error  reqnir- 

0  DeoBEE. — The  statutory  deGnition  of  murder  in  the  second 


IBB  ft  new  trial. 

MuBDEK  IN  TBB  SECOND  DeoBEE. — The  statutorv  deGnition  of  i 
degree — "the  killing  of  a  human  being  without  authority  of  law,  when  perpetrated  by 


sntly  dangerous  to  others  and  evincing  a  depraved  mind  regardlcBS  of  liui 
life,  although  without  any  premeditated  design  to  effect  the  dnath  of  ony  [wrticalar  in- 
dividual"—does  not  coDt«mplate  a  homicide  committed  "upon  a  sudden  impulse  and 
great  heat  of  passion,"  but  a  killing  perpetrated  by  an  act  imminently  dangerous  to  oth- 
ers, without  design  to  effect  the  death  of  any  particular  person,  and  evincing  a  recklcsa 
disregard  of  hitman  life — such  as  recklessly  firing  a  pistol  into  a  crowd,  or  casting  a  stone 
from  the  top  of  a  bouse  into  a  crowded  street,  without  thought  or  regard  of  tbe  conae- 
quenoes  of  such  acts,  or  as  to  who  should  be  injured  or  killed  thereby. 

Erboneous  Instruction.— The  evidence  showed  that  the  prisoner  was  playing  cards 
with  tbe  deceased  and  another  person  at  a  table.  The  prisoner  charged  the  deceased 
with  cheating,  and  then  jumped  up  and  drew  a  pistol,  when  the  deceased  clinched  with 
him,  and  both  'fell  to  the  floor,  the  deceased  bemg  uppermost.  One  of  tbe  hy-stondera 
took  prisoner's  pistol  away  from  bim.  The  two  then  got  up,  and  after  getting  up  tha 
prisoner  stepped  about  four  feet  to  where  his  overcoat  was,  drew  from  it  another  pistol, 
And  immediately  shot  at  and  killed  the  deceased.  Upon  these  facts  the  court  instructed 
the  jury  tbat  "if  the  prisoner  premeditated  the  death  of  deceased,  it  ia  murder  in  the 
first  degree.  It  he  kiUed  him  upon  a  sudden  impulse  and  in  great  heat  of  passion,  bub 
under  circumstances  which  showed  an  abandoned  mind,  regardless  of  human  life,  ho  is 
guilty  of  murder  in  tha  second  degree."  Held,  that  the  instnictiDn  concerning  munler 
in  the  second  d^rea  was  error;  that  the  evidence  pointed  either  to  morder  in  the  tint 
degree,  or  to  murder  in  the  fourth  degree,  which  is  defined  by  the  statute  to  be  "  tho 
killiiig  111  another  in  the  heat  of  passion  without  design  to  effect  death,  by  a  dangerous 
weapon." 

Appeal  from  ft  judgment  of  tlie  diBtrict  court  for  the  count;  of  Colfax, 
couricliDg  tbe  defendant  of  murder.     The  opinion  states  tbe  facts. 

W.  D.  Lee,  for  the  appellant. 

William  Breeden,  attorney  general,  for  the  appellee. 

Bell,  A.  J.  Tbe  prisoner  wns  indicted  for  murder  in  the  first  degree 
at  the  September  term  of  tbe  district  court  for  the  county  of  Colfax. 
TbeccaCtur,  at  tbe  same  term  of  the  Eoid  court,  he  ^as  tried  upon  this 


• 

indictment,  and  convicted  of  the  offense  of  murder  in  the  second  degree, 
and  sentenced  to  imprisonment  for  life.  From  this  judgment,  thus  pro- 
nounced against  him,  he  has  appealed  to  this  court.  Various  errors  are 
assigned  upon  the  record  before  us,  which  we  will  consider  in  their  order. 
The  first  is,  that  the  verdict  in  this  case  was  returned  on  Sunday,  and  is 
therefore  a  nullity.  Authorities  are  cited  to  sustain  this  view,  and  some 
of  them  do  so,  but  a  careful  review  of  the  modern  decisions  leads  us  to 
the  conclusion  that  the  common-law  rule  has  been  so  modified  in  most  of 
the  states  as  to  make  it  proper  to  receive  a  verdict  on  Sunday,  though 

Eerhaps  not  to  pronounce  a  judgment  thereon.  The  distinction  is  made 
y  many  of  the  decisions  between  acts  judicial  ai!d  ministerial,  and  it  is 
held  that  the  receiving  a  verdict  is  ministerial,  or  at  most  only  quasi  ju- 
dicial; it  may  be  done  whenno  strictly  judicial  act  can  be;  as,  '*  though  Sun- 
day is  dies  non  jitridiciis,  wherein  no  judicial  act  is  valid,  but  ministerial 
acts  are,  a  verdict  received  on  Sunday  is  good,  yet  not  a  judgment  on 
the  verdict."  Bish.  Gr.  Proc,  sec.  1001,  and  numerous  cases  cited; 
Houghtaling  v.  Osborne,  15  Johns.  119;  Baxter  v.  People,  3  Oilm.  385. 

The  reason  assigned  by  some  of  the  judges  against  the  propriety  of 
receiving  a  verdict  on  Sunday  is,  in  substance,  that  it  is  a  desecration  of 
the  Sabbath  day;  that,  in  the  language  of  the  supreme  court  of  Iowa, 
"  courts  of  justice  should,  at  least  by  their  practice  and  decisions,  main- 
tain the  sanctity  of  that  time-honored  and  heaven-appointed  institution." 

We  can  not  see  the  force  or  good  sense  of  such  reasoning.  Is  it  to  be 
said  that  the  sanctity  of  the  day  is  violated  by  discharging  from  unnec- 
essary confinement  twelve  citizens  who  have  completed  important  and 
honorable  service  for  the  state?  Is  it  desecration  to  permit  them  to  re- 
turn to  their  homes  and  join  with  their  families  in  such  observance  of 
the  day  as  may  seem  good  to  their  consciences?  We  think  not,  and  are 
therefore  clearly  of  the  opinion  that  the  return  of  the  verdict  in  this  case 
on  Sunday  was  proper. 

The  common-sense  view  of  this  subject  is  so  well  presented  in  a  New 
Jersey  case,  that  we  quote  from  it:  "Although  it  is  the  solemn  duty 
both  of  courts  and  juries  to  so  arrange  their  business,  and  so  to  discharge 
their  duties,  as  never  to  encroach  in  the  smallest  degree  on  the  Sabbath, 
if  it  be  possible  to  avoid  it,  yet  when  the  jury  have  been  compelled  to 
reach  the  morning  of  that  day  before  the  verdict  was  prepared,  I  see  no 
mode  of  proceeding  so  proper  as  to  receive  the  verdict,  dismiss  the 
jury  and  parties,  and  at  such  future  day  as  may  be  convenient  and  proper 
take  the  subsequent  proceedings.  This  must  be  done  ex  necessitate  rei:'* 
Van  Bipen  v.  Van  Bipen,  1  South.  156. 

The  second  alleged  error  is  upon  the  refusal  of  the  court  below  to  set 
aside  the  verdict  of  the  jury  for  the  reason,  that  after  being  sent  out 
to  deliberate  upon  their  verdict,  the  jury,  without  the  permission  of 
the  court,  separated,  and  mingled  with  the  people,  and  afterwards  re- 
turned a  sealed  verdict.  This  was  a  grave  irregularity  and  merited 
severe  reprehension  from  the  court.  It  is  quite  probable  that  the  jurors 
themselves  may  not  have  been  aware  of  the  serious  consequences  which 
might  fiow  from  the  act  of  separation,  but  it  would  seem  almost  impos- 
sible that  the  officers  having  them  in  charge  could  have  furnished  any 
good  excuse  for  their  neglect  of  duty.  They  were  sworn  to  keep  the 
jurors  together,  and  should  have  been  held  to  strict  responsibility  for 
their  failure  to  do  so.  We  do  not  think,  however,  that  the  court  below 
erred  in  refusing  to  set  the  verdict  aside  in  the  case  at  bar  for  the  reason 


verclict  at  about  four  o'clock  in  tlie  morning;  that  they  wrote  it  oat,  mn 
eacb  juror  m'gDed  it,  and  tliat  tlie  written  verdict,  thus  signed,  was  plnce 
in  an  envelope,  sealed,  nod  taken  in  cbnrge  1)j  the  foreman  of  the  jun 
that  the  iurors  then  separated  and  renHsembled  at  the  court-house  i 
about  eight  o'clock  ol  the  came  'morning,  and  then  returned  their  ve: 
diet  to  the  court  convened  for  that  purpose.  The  following  also  appeal 
in  the  hill  of  esceptions  an  returned:  "It  is  not  claimed  that  the  Terdii 
woa  in  any  way  changed  after  the  jurj*  separated,  but  it  is  agreed  thi 
the  verdict  which  they  agreed  to,  signed,  sealed  up  in  an  envelope,  on 
delivered  to  their  foreman,  13  the  same  verdict  upon  which  they  wei 
polled." 

However  reprehensible  the  unauthorized  separation  of  the  jury  ma 
have  bpen,  we  tliink  the  record  shows  clearly  that  no  prejudice  to  tli 
prisoner  came  from  it.  The  best  authorities  on  the  subject  now  hoi 
that  when  the  separation  was  under  such  circumstances  as  that  ther 
U'ns  no  reasonable  ground  to  believe  that  any  abuse  followed,  n  vcrdic 
will  not  be  disturbed.  lu  regard  to  irregularities  on  the  part  of  a  jun: 
or  the  x^anel.  Bishop  says:  "  The  doctrine  is,  that  if  tbe  defendant  hn 
been  deprived  of  a  substantial  right  or  if  be  has  suffered  injury  or  bee 
put  in  danger  of  suffering  it  from  an  irregularity,  and  has  been  convictec 
the  verdict  will  be  set  aside,  otherwise  not:"  1  Bisb,  Gr.  Prop.,  sec.  99! 
and  cases  cited. 

Tbe  supreme  court  of  New  Tork,  in  an  elaborate  discusuion  of  thi 
question,  says:  "Anciently,  the  utmost  rigor  and  etrictnesa  was  observe 
in  keeping  the  jury  together,  and  when  once  charged  with  a  cause,  the 
never  could  be  discharged  till  they  bad  agreed  upon  their  verdict,  bi: 
the  practice  has  been  much  relaxed  in  modern  times  in  both  these  pai 
ticulara.  On  looking  into  the  books,  we  do  not  find  that  a  mere  sepan 
tioti  of  the  jury  has  ever  been  held  a  sufficient  cause  for  Getting  aside 
verdict,  cither  in  a  civil  or  criminal  cause,  if  we  except,  perhaps,  th 
case  of  the  Commonwealth  v.  McCaul,  1  Va.  Cns.  271.  We  think  Ibo 
tbe  mere  fact  of  separation,  unaccompauied  with  abuse,  should  not  avoii 
the  verdict,  even  in  a  capital  case.  We  do  mean  to  be  understood  a 
saying,  that  the  mere  separation  of  tbe  jury  without  any  further  ahus 
is  not  sufficient  ground  for  setting  aside  a  verdict,  though  it  may  deserv 
severe  reprehension  froia  tbe  court;"  People  v.  Douglass,  i  Ooun.  23 
People  V.  Bansom,  7  Wend.  423. 

In  another  case  in  tbe  eame  state  Judge  Selden  says:  "  Id  New  York 
mere  separation  [of  tbe  jurors]  without  permission  appears  formerly  fa 
have  been  jirima  faciii  evidence  of  misbehavior,  but  the  better  opini 01 
now  is  that  to  vitiate  a  verdict,  reaaonublo  suspiciou  of  abuse  mus 
exist:"  People  v.  Eastwood,  3  Park,  Cr.  44.  The  reasoning  in  the  caaei 
cited  seems  to  us  to  express  the  correct  view  of  the  law.  In  the  case  a 
bar,  the  record,  as  we  have  said,  shows  clearly  that  no  abuse  followed  ihi 
unauthorized  separation  of  the  jury,  and  there  is  not  left  even  a  suspirioi 
that  the  defendant  was  thereby  prejudiced.  We  are  therefore  of  lb' 
opinion  that  the  court  below  correctly  refused  to  set  tbe  verdict  aside  01 
account  o!  this  irregularity. 

The  nest  point  made  by  counsel  for  the  ajipellaut  is  that  "  the  evidenW 
in  this  case  is  of  such  a  nature  that  the  jury  might  have  found  tlio  ilfr 
fendant  guilty  of  murder  in  tbe  fourth  degree,  and  it  was  error  iu  tl" 
court  iu  not  instructing  as  to  murder  in  tho  fourth  degree."     By  the  bili 
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of  exceptions  certified  to  this  court,  it  appears  that  "  said  judge  who  pre- 
sided at  said  trial  instructed  the  jury  impaneled  to  try  said  case  only  in 
lelation  to  murder  in  the  first  degree  and  murder  in  the  second  degree; 
and  the  said  defendant  did  not,  either  personally  or  by  his  counsel,  asli 
for  instructions  in  any  other  degree  or  degrees  of  murder." 

It  is,  we  think,  so  well  settled  as  to  become  almost  elementary  law, 
that  the  court  in  its  instructions  to  the  jury  in  a  criminal  case  must  give 
to  them  all  the  law  applicable  to  the  evidence  elicited  at  the  trial.  This, 
indeed,  is  the  very  purpose  of  instructions  from  the  court,  and  it  is  only 
properly  fulfilled  when  the  jury  retire  to  their  room  fully  informed  of  the 
principles  of  law  which  are  to  govern  them  in  considering  the  testimony. 
The  law  makes  this  the  duty  of  the  presiding  judge,  and  he  must  perform 
it  whether  requested  to  do  so  or  not.  Suppose  the  evidence  in  a  capital 
case  clearly  pointed  to  a  particular  degree  of  the  crime  as  defined  by  the 
statute,  and  the  presiding  judge  failed,  through  inadvertence  or  other- 
wise, to  charge  as  to  that  degree,  and  the  defendant  was  thereby  preju- 
diced, can  it  be  said  that  because  his  counsel  did  not  ask  for  instruc^ons 
as  to  that  particular  degree,  that  he  can  not  avail  himself  of  the  error  in 
the  appellate  court  ?,  We  think  not,  and  as  we  have  said  already,  we 
think  the  law  on  this  subject  is  well  settled.  Bishop,  in  his  work  on 
Criminal  Procedure,  says:  "  The  charge  should  state  the  law  in  its  appli- 
cation to  .the  facts  as  already  explained  correctly  and  fully.  If,  for 
example,  there  are  different  degrees  of  an  offense,  the  law  of  each  degree 
which  the  evidence  tends  to  prove  should  be  given,  but  not  of  any  degree 
which  it  does  not  tend  to  prove:"  1  Bish..  Gr.  Proc,  sec.  980,  and 
numerous  other  cases. 

Another  writer  says:  "As  to  the  grade  or  character  of  the  offense,  it  is 
the  duty  of  the  court  to  define  in  all  its  elements  the  offense  charged,  to 
point  out  what  constitute  the  different  grades  of  the  offense  charged  in 
an  indictment,  as  in  the  case  of  homicide:"  Proffatt  on  Jury  Trial,  sec. 
328. 

Wharton,  on  this  subject,  says:  ''  The  law  is  to  come  from  the  court, 
and  the  court  is  bound  to  give  the  law.  And  it  has  been  repeatedly  de- 
clared that  the  defendant  has  a  right  to  a  full  statement  of  the  law  from 
the  court,  and  that  a  neglect  to  give  such  full  statement,  when  the  jury 
consequently  fall  into  error,  is  sufficient  reason  for  reversal:"  Wharton's 
Cr.  PI.  &  Pr.,  sec.  709.  "It  is  error  for  the  judge,  unless  there  be 
an  entire  absence  of  evidence  to  prove  a  particular  grade  of  murder,  to 
exclude  such  grade  from  the  consideration  of  the  jury:"  Id.,  sec.  713; 
McNevins  v.  The  People,  61  Barb.  307;  Adams  v.  The  State,  29  Ohio, 
81, 412. 

We  have  quoted  thus  far  from  th&  text-vmters,  but  the  law  is  made 
clear  in  this  territory,  not  only  by  the  statute,  but  by  several  adjudica- 
tions. The  practice  act  of  1880,  section  23,  provides,  amongst  other 
things,  that  "  the  court  shall  instruct  the  jury  as  to  the  law  of  the  case, 
but  shall  not  comment  on  the  weight  of  evidence:"  Prince's  Comp.  126. 
This  statute,  of  course,  can  only  mean  that  the  court  shall  instruct  the 
jury  as  to  all  the  law  applicable  to  the  evidence  in  the  case,  and  this 
being  so,  a  failure  to  do  so  would  be  error.  The  coui*t  is  not  permitted 
to  wait  until  it  is  asked  to  charge  as  to  a  particular  degree  of  crime  to 
which  the  evidence  is  applicable,  but  it  must  do  so  as  a  part  of  its  duty 
in  the  case.  The  question  has,  however,  been  passed  upon  in  this  court. 
In  The  Territory  v.  Young,  this  court  said:  "  Of  course,  the  judge  who 


thns  ezclncles  certain  Aegnea  from  the  consideration  of  tbe  jury  does  bo 
at  bis  peril;  that  is  to  eay,  he  should  be  absolutely  certain  that  there  is 
so  testimony  vhatever  which  would  make  a  verdict  of  one  of  these  de- 
grees poeeible,  for  if  there  is  the  least  evidence,  it  is  for  the  jurj  to 
determine  its  weight  and  effect;  and  the  slightest  mietabd  of  that  kiod 
would  be  error,  for  which  the  appellate  court  would  have  to  grant  a  new 
.trial:  2  N.  M.  93.  In  another  case  at  tbe  same  term,  this  court  said, 
in  considering  the  same  question  in  a  capital  case:  "  If  there  is  any  evi< 
dence  whatever  which  could  bring  the  case  within  the  definition  of  any 
degree  not  given,  tbe  limitation  of  the  degree  in  the  charge  to  the  jury 
would  bo  error  which  would  be  good  cause  for  reversal : "  The  Territory 
T.  Bemine,  2  Id.  114;  see  also  The  Territory  v.  Romaro,  Id,  474. 

Did  the  court  below  err  in  its  instructions  to  the  jury  in  this  cose? 
The  evidence  on  both  sides  was  to  the  effect  that  the  prisoner,  the  de- 
ceased, and  two  other  persons  were  seated  at  a  table  playing  cards  to- 
gether; that  the  prisoner  charged  tbe  deceased  with  cheating,  and  then 
jumped  up  and  either  drew  a  pistol  or  tried  to  do  so,  when  the  deceased 
clinched  with  him  and  both  fell  to  the  floor,  the  deceased  being  on  tbe 
top;  one  of  the  other  players  took  prisoner's  pistol  away  from  him;  that 
then  he  and  the  deceased  got  up,  and  that  after  getting  up,  the  prisouer 
stepped  about  four  feet  to  where  bis  overcoat  was,  drew  from  it  another 
pistol,  and  immediately  fired  at  deceased.  One  witness  says  that  three 
or  four  minutes  elapsed  between  the  scufBe  on  tbe  floor  and  tbe  firiog, 
but  it  is  Apparent  from  all  the  evidence  that  the  events  of  the  strife  fol- 
lowed in  rapid  succession  until  it  culminated  in  the  death  of  one  of  tbe 
parties.  The  testimony  of  the  several  witnesses  to  the  occurrence,  called 
by  both  the  prosecution  and  tbe  defense,  varies  but  little  from  the  above 
statement  of  the  evidence, 

The  court,  upon  this  state  of  proof,  charged  as  to  tbe  degrees  of  murder 
as  follows:  "  If  he  [prisoner]  premeditated  the  death  of  deceased,  it  ia 
murder  in  the  first  degree  and  the  punishment  is  death.  If  he  killed 
bim  upon  a  sudden  impulse  and  in  great  heat  of  passion,  but  under  cir- 
cumstiinces  which  showed  an  abandoned  mind,  regardless  of  humau  life, 
he  ia  guilty  of  murder  in  the  second  degree." 

No  other  degree  of  the  crime  of  murder  was  given  to  the  jury.  Pflsa- 
tng  over  tbe  first  degree  of  the  crime  as  given  by  the  court,  and  which  it 
is  unnecessary  to  consider,  as  the  prisoner  was  not  convicted  of  it,  we 
think  the  court  below  erred  in  its  definition  of  the  second  degree  of 
murder,  and  to  the  prejudice  of  tbe  prisoner.  Correctly  defined,  under 
our  law,  murder  in  the  second  degree  consists  of  "  the  killing  of  ahumaa 
being  without  authority  of  law;  when  perpetrated  by  an  act  immiuetitly 
dangerous  to  others  and  evincing  a  depraved  mind  regardless  of  human 
life,  although  without  any  premeditated  design  to  effect  the  death  of 
any  jiarticuiar  individual."  The  killing  in  tbe  case  at  bar  was  not  such 
a  killing  as  is  contemplated  by  this  defined  degree  of  murder.  This 
statute  does  not  contemplate  a  homicide  committed  "upon  a  sudden 
impulse  aud  great  beat  of  passion,"  as  stated  by  the  presiding  judge  in 
his  charge  in  the  court  below,  but  a  killing  perpetrated  by  an  act  immi- 
nently dangerous  to  others,  and  without  design  to  effect  the  death  of  any 
particular  person,  aud  evincing  a  reckless  disregard  of  human  life;  such 
as  recklessly  firing  a  pistol  into  a  crowd,  or  casting  a  stone  from  the  top 
of  a  houae  into  a  crowded  street,  without  thought  or  regard  of  the  conse- 
quences of  such  acts,  or  as  to  who  should  be  injured  or  killed  thereby. 


The  prisoner  in  this  case,  upon  all  the  evidence,  either  unlawfully  killed 
the  deceased  from  a  premeditated  design  to  effect  his  death,  in  which 
case  he  should  have  been  convicted  of  murder  in  the  first  degree,  or  he 
killed  the  deceased  under  circumstances  which  would  have  warranted  his 
conviction  of  the  crime  of  murder  in  the  fourth  degree  as  defined  in  our 
law.  One  of  those  definitions  is:  "  The  killing  of  another  in  the  heat  of 
passion  without  design  to  effect  death,  by  a  dangerous  weapon." 

We  are  of  the  opinion  that,  upon  the  evidence,  the  court  below  erred 
in  not  defining  to  the  jury  this  degree  of  murder.  Tbe  prisoner  and  de- 
ceased had  a  fight,  and  the  jury  might  very  well  have  found,  on  the  evi- 
dence, that  in  the  heat  of  passion  consequent  on  it,  and  immediately 
following  it,  the  prisoner  fired  the  shots  which  caused  his  death,  but 
without  design  to  effect  it.  All  the  evidence  shows  that  the  prisoner 
fired  the  shots,  and  fired  them  at  deceased,  either  with  'design  to  effect 
his  death  or  without  that  design.  There  can  be  no  question  that 
the  shots  were  intended  for  the  deceased,  and  him  alone,  and  eo  the  case 
could  not  be  one  of  murder  in  the  second  degree.  The  prisoner  was, 
upon  the  evidence,  improperly  convicted  of  that  degree  of  crime,  and  we 
think  that  this  resulted  from  the  erroneous  definition  of  that  offense 
given  by  the  presiding  judge  in  the  court  below,  and  from  his  failure  to 
submit  to  the  jury  the  definition  of  murder  in  the  fourth  degree  as  being 
applicable  to  the  evidence  in  the  cause. 

The  judgnient  must  be  reversed,  and  a  new  trial  ordered. 

Bbistol,  J.,  concurred. 


Luna  et  al.  v.  Mohb. 

Filed  January ^  1884* 

Tarty  to  a  Bill  of  Exchange. — ^In  a  suit  upon  the  following  bill  of  exchange,  duly 
protested  for  non-acceptance:  *»  $10,000,  Santa  F6,  N.  M.,  Nov.  25,  1876.  Three  daya 
after  eight,  pay  to  the  order  of  J.  M.  Luna  &,  Bro.  ten  thousand  dollars,  and  charge  tne 
same  to  the  account  of  (signed)  Max  Lichtenthal,  Ag't.  To  Messrs.  Mohr  &  Mohr,  Cincin- 
nati, Ohio  " — heldf  that  the  action  can  not  be  maintained  on  this  bill  against  the  de- 
fendant, Paul  Mohr,  as  a  drawer  thereof,  by  means  of  parol  evidence  tending  to  show 
that  in  drawing  said  bill  Max  Lichtenthal  acted  as  agent  for  the  firm  of  Mohr  &  Mohr, 
the  drawees  thereof,  that  the  bill  was  thus  in  reality  drawn  by  said  firm  as  drawers  upon 
themselves,  and  that  defendant  was  a  member  of  said  firm. 

Parties  to  Negotiable  Instruments. — In  general,  a  person  can  not  be  held  liable  as 
a  party  to  a  negotiable  instrument  where  his  name  does  not  in  any  way  appear  on  the 
instrument  as  such  party. 

Liability  fob  the  Okioinal  Consideration. — A  person  not  liable  on  a  negotiable, 
instrument,  because  he  is  not  a  party  thereto,  may  still  be  held  liable  yi  a  suit  brought,. 
or  upon  a  separate  count,  upon  tne  original  consideration  for  which  the  note  or  bill  waa. 
given. 

Pleading. — When  a  special  count  of  the  declaration  has  been  demurred  to,  and  the> 
demurrer  sustained,  and  the  plaintiff  has  thereupon  filed  other  amended  counts,  upon 
which  issue  has  been  joined,  it  is  error  for  the  trial  court,  against  an  objection  by  the : 
defendant,  to  submit  to  the  jury  any  issues  as  arising  on  such  original  count,  to  m  hich . 
a  demurrer  had  been  sustained. 

Pleas  in  the  Action  of  Assumpsit. — The  plea  of  non  est  factum  is  only  proper  in 
actions  on  written  instruments  under  seal,  and  can  not  properly  be  interposed  as  a  de- 
fense to  an  action  of  asaumpHt  on  any  simple  contract  in  writing,  such  as  a  promissory 
note  or  bill  of  exchange. 

The  General  Issue. — The  defense  that  the  defendant  is  not  liable  on  the  bill  of  ex- 
change in  suit,  because  not  a  party  thereto,  is  admissible  under  the  general  issue,  which 
was  pleaded;  and  his  unverifietl  special  plea,  in  substance  **  that  the  said  supposed  bill 
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lEed  any  pertOD  to  execute  it,  and  tbat  the  ei^iatare  thereto  ia  not  bis  ugnatnie,"  i 


I  any  pertOD  to  eieoate  it,  and  that  the  ei^iatare  t 
'e  Burpliuage  and  immaterial,  and  may  be  rejected. 


Appeal  from  a  judgment  of  the  district  oonit,  entered  in  faror  of  the 
plaintiffs.     Tlie  facts  appear  in  the  opiaioii. 

Fiske  (£  Warren,  for  the  appellant, 

Catron  &  Thornton,  and  Qildersteeve  d  Knaebel,  for  tbe  appelleea. 

Bbistol,  a,  J.  The  plantiffa  in  the  court  below,  J.  Af.  Lnoa  &  Brother, 
as  oopartners,  brought  suit  and  obtained  judgment  against  the  defend- 
ant, Paul  Mobr,  in  tbe  sumof  twelve  thousand  five  hundred  and  twenty- 
five  dollars  damages,  and  one  hundred  and  seven  dollars  and  firtj-Sve 
cents  coats.  Tbe  case  is  here  on  appeal  by  the  defendant  below.  Pad 
Mobr,  and  was  argued  and  submitted  at  the  loet  term. 

Tbe  original  declaration  contained  the  common  counts,  and  in  addition 
thereto  a  special  count  as  follows,  viz.:  "For  that  whereas  the  defendant 
by  hia  duly  authorized  agent.  Max  Lichtenthal,  heretofore,  to  wit,  on 
the  twenty-fifth  day  of  November,  a.  d.  1U76,  at,  to  wit,  tbe  county  of 
Valencia  aforesaid,  according  to  the  usage  and  custom  of  merchants, 
made  bis  certain  bill  of  exchange  in  writing,  bearing  date  tbe  day  and 
year  aforesaid,  find  then  and  there  directed  the  said  bill  of  exchange  lo 
the  said  defendant,  by  the  name  of  Mohr  &,  Mohr;  by  which  Esid  hill  of 
exchange  the  said  d^endant,  by  his  agent.  Max  Lichtenthal,  tben  and 
there  requested  tbe  said  defendant,  by  tbe  name  of  Mobr  &  Mobr,  three 
days  after  sight,  to  pay  to  tbe  order  of  suid  plaintiffs,  by  the  name, 
style,  and  firm  of  J.  M.  Luna  &  Bro.,  ten  thousand  clollars,  for  value  re- 
ceived," and  averring  presentation  and  protest  for  non-acceptance. 

To  this  declaration  the  defendant  pleaded  n(m  assiimpKil,  and  to  tbe 
special  count  on  the  bill  of  exchange,  tbe  defendant  also  pleaded  what  is 
called  in  the  record  "non  esl/aclum."  Afterwards, by  leave  of  the  court, 
the  plaintiffs  amended  the  said  special  count  on  the  bill  of  exchange  by 
averring  that  defendant,  with  some  other  person  or  persons  to  them  uu- 
knowu,  trading  and  doing  business  under  tbe  firm  name  and  style  of 
Mobr  &  Mobr,  by  their  agent,  Max  Lichtenthal,  written  "Max  Lichten- 
thal, Ag't "  (meaning  agent  for  said  Mohr  &  Mobr),  made  tbe  draft  or 
bill  of  exchange  in  question,  and  averring  demand  and  protest  fornoD- 
occeptance  and  non-payment. 

To  this  special  count  as  amended,  tbe  defendant  interposed  a  de- 
murrer, which  was  sustained  by  the  court  below,  with  leave  to  the  plaiut- 
iffs  to  file  two  additional  special  counts  by  way  of  amendment  of  tbe 
declaration,  which  was  accordingly  done. 

One  of  these  additional  special  counte  is  upon  said  bill  of  excbaags,  . 
and  alleges,  among  other  things,  that  the  defendant  and  some  other  person 
or  persons  to  the  plaintiffs  unknown,  "trading and  doing  business  ontter 
the  firm  name  and  style  of  Max  Lichtenthal,  Ag't,  iit  Saufa  Fe,  N. 
M.,  that  is  to  say,  at  the  county  of  Valencia,  aforesaid,  to  wit,  on  tha 
twenty-fifth  day  of  November,  a.  n.  1876,  made  their  ceitain  bill  of  ti- 
change  in  writing,  under  and  by  the  said  firm  name  and  style  of  M" 
Lichtenthal,  Ag't,"  and  avers  demand  and  protest  for  non  accepteiics 
and  non-payment,  etc. 

The  other  of  said  additional  special  counts  is  also  upon  snid  bill  of 
exchange,  and  alleges,  among  other  things,  that  the  defendant,  Pau' 
Mobr,  together  with  some  other  person  or  persons  whose  names  ore  to 
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tbo  plaintiffs  uDkiiown,  trading  and  doing  bueiness  under  the  firm  name 
and  style  of  Mohr  &Mohr,  at  Santa  Fe,  New  Mexico,  that  is  to  say,  at  the 
county  of  Valencia  aforesaid,  heretofore  to  'wit,  on  the  twenty-fif  Ih  day  of 
NoTember,  187G,  made  their  certain  bill  of  exchange  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  then  and  there  directed  the  said  bill  of 
exchange  to  themselyes,  the  said  Messrs.  Mohr  &  Mohr,  at  Cincinnati, 
etc  ,  and  avers  demand  and  protest  for  non-payment  and  non-acceptance, 
etc. 

On  motion  of  defendant,  and  order  of  the  court,  the  plaintiffs  filed  a 
bill  of  particulars  as  follows,  viz. : 

"1.  The  bill  of  exchange  is  the  same  one  on  file  in  the  cause  declared 
on  in  the  first  count  of  plaintiffs'  original  petition. 

"  2.  The  second  (common)  count  is  for  ten  thousand  head  of  sheep  or 
more,  which  plaintiffs  sold  to  defendant  and  some  one  else  whose  name  is 
to  plaintiffs  unknown,  and  offered  and  tendered  at  La  Junta,  Colorado,  as 
per  contract  made  by  defendant,  by  his  agent,  with  plaintiffs,  some  time 
in  the  month  of  December,  1876,  or  January,  1877,  or  thereabouts,  plain- 
tiffs not  being  able  to  remember  now  the  exact  date,  sixteen  thousand 
dollars. 

''3.  For  money  about  that  time  last  mentioned,  the  exact  date  the 
plaintiffs  4o  not  now  remember,  lent  and  advanced  to  said  defendant 
through  his  agent,  ten  thousand  two  hundred  dollars. 

"  4.  For  money  paid,  laid  out,  and  expended  by  plaintiffs  to  the  said  de- 
fendant, and  to  the  agent  of  the  said  defendant  for  the  use  of  said  defendant 
and  some  other  person  whose  name  is  unknown  at  the  time  last  afore- 
said, the  exact  date  of  which  the  plaintiffs  can  not  now  state,  ten  thousand 
two  hundred  dollars. 

"5.  For  money  received  by  said  defepdant  and  some  other  person  at 
present  unknown  to  plaintiffs,  through  the  agent  of  said  defendant  for 
the  use  and  benefit  of  said  defendant,  at  about  the  time  last  aforesaid, 
the  exact  date  of  which  plaintiffs  can  not  now  remember,  ten  thousand 
two  hundred  dollars. 

''  6.  For  an  account  stated  by  and  between  plaintiffs  and  defendant's 
agent,  acting  for  and  on  behalf  of  defendant,  found  due,  the  exact  date 
of  which  the  plaintiffs  can  not  now  remember,  but  about  February  or 
March,  1877,  ten  thousand  two  hundred  dollars." 

The  plaintiffs'  cause  of  action,  therefore,  is  presented  by  the  two 
special  counts  last  aforesaid — the  common  counts  and  bill  of  particulars 
covering  the  entire  declaration.  The  bill  of  exchange  which  was  filed 
with  the  declaration  is  as  follows: 

"  $10,000.  Santa  Ffi,  N.  M. ,  Nov.  25, 1876. 

"  Three  days  after  sight,  pay  to  the  order  of  J.  M.  Luna  &  Bro.  ten 
thousand  dollars,  value  received,  and  charge  the  same  to  the  account  of 

"  Max  LicHT£3rasAL,  Ag't. 

*'  To  Messrs.  Mohb  &  Mohr,  Cincinnati,  O." 

To  the  cause  of  action  thus  presented,  the  defendant  joleaded  the  gen- 
eral issue,  and  also  interposed  a  special  plea  to  the  two  special  counts 
of  the  bill  of  exchange,  such  special  plea  being  as  follows:  "And  for  a 
further  plea  in  this  behalf  as  to  the  last  and  additional  counts  of  the 
said  second  amended  petition  or  declaration,  the  said  defendant  says 
that  the  said  plaintiffs  ought  not  to  have  or  maintain  their  aforesaid 
action  against  him,  because  he  says  that  the  said  supposed  bills  of  ex- 
change in  the  said  two  counts  mentioned  are  not  his  deeds,  and  that  he 


Beyer  executed  the  said  instrumeDts  Dor  either  of  them,  nor  anthorized 
any  person  to  execute  them  or  either  of  them  for  him,  and  tbat  the  signa- 
tures thereto  are  not  his  signatures,  and  of  this  he  puts  himself  upon 
the  country,"  etc. 

This  special  plea  designated  in  the  record  and  by  the  parties  as  a  plea 
of  von  eat  factum)  purports  to  have  been  verified  by  the  oath  of  the  de- 
fendant before  a  notary  public  in  the  state  of  Ohio;  but  the  record  die- 
closes  no  evidence  of  the  notary's  official  character,  or  of  his  authority 
under  the  laws  of  Ohio  to  administer  oaths  other  than  vehat  purports  to 
be  his  signature,  certificate,  and  notarial  seal.  Plaintiffs  demurred  to 
this  special  plea,  on  the  ground  that  it  did  not  appear  that  the  plea  Lad 
been  verified  before  an  officer  authorized  to  administer  oatha.  The  de- 
murrer was  overruled  and  the  ruling  was  excepted  to.  Issues  hariog 
been  joined  upon  this  condition  of  the  pleadings,  the  parties  went  to 
trial,  resulting  in  a  verdict  and  judgment  for  the  plaintiffs  for  damages 
and  costs  as  aforesaid. 

A  large  amount  of  evidence,  with  numerous  rulings  thereon,  with  ex- 
ceptions, is  presented  by  appellant's  bill  of  exceptions;  the  court  below, 
on  its  own  motion,  gave  au  elaborate  charge  to  the  jury,  much  of  which 
was  excepted  to  by  the  appellant,  as  well  as  to  refusals  to  charge  as  re- 
quested by  him.  Every  step  taken  by  either  party  during  the  progress 
of  the  trial  seems  to  have  been  objected  to  by  the  opposite  party.  An 
interminable  number  of  questions  are  thus  presented  by  the  record;  it 
would  be  unseemly  to  attempt  to  pass  upon  all  of  them. 

The  first  question  naturally  presenting  itself  relates  to  defendant's 
special  plea  to  plaintiffs'  special  counts  on  the  bill  of  exchange,  desig- 
nated in  the  record  as  a  plea  of  iion  est  factum.  The  plea  of  non  ed 
factum  is  only  applicable  in  actions  on  written  instruments  under  seal. 
In  common-law  pleading,  this  plea  was  never  interposed  as  a  defense  to 
an  action  of  assumpsit  on  any  simple  contract  in  writiug  as  a  promissory 
note  or  bill  of  exchange.  Our  statute,  in  express  terms,  makes  this  dis- 
tinction. Section  80,  Prince's  General  Laws,  119,  is  as  follows:  "  When 
any  party  to  a  suit,  either  as  principal  or  security  or  indorser,  founded  od 
any  written  contract,  covenant,  or  agreement  whatsoever,  shall  deny  his 
signature,  he  shall  do  the  sameunder  oath." 

The  next  succeediug  section,  31,  is  as  follows:  "In  all  cases  where  a 
suit  has  beeu  instituted  upon  any  writing  obligatory,  or  may  be  so  insti- 
tuted, the  execution  of  the  instrument  shall  be  regarded  as  proven,  and 
the  plea  of  non  est  factum  shall  be  regarded  as  unavailing  until  the  per- 
son filing  such  plea  shall  have  made  oath  that  he  never  executed  the 
said  instrument,  nor  authorized  any  person  to  execute  it  for  him." 

A  writing  obligatory  is  a  bond  or  some  written  obligation  under  seal. 
It  is  a  term  that  is  never  applied  to  simple  contracts,  though  they  mar 
be  iu  writing.  These  two  sections  of  our  statutes  are  quite  distinct  and 
independent,  and  refer  to  two  separate  classes  of  written  instruments. 
Section  30  can  only  apply  to  simple  written  contracts,  such  as  bills  of 
exchange  and  x^romissory  notes,  and  other  written  instruments  not  under 
seal.  It  specifically  relates  to  the  signature  to  any  such  simple  contract 
of  the  party  sought  to  be  charged  thereby,  and  the  denial  thereof  by 
him,  and  to  nothing  else.  The  proper  special  plea  under  this  provision 
of  the  statute  would  be  that  such  signature  is  not  the  signature  of  the 
defendant.  The  plea  that  it  is  not  his  deed  does  not  apply.  The  hill  of 
exchange  in  question  has  upon  its  face  the  signature  of  Max  Lichtenthal, 
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Agent,  as  drawer,  and  the  name  of  the  firm  of  Mohr  &  Mohr,  as  drawees. 
The  plaintiffs  seem  to  have  experienced  great  difficulty  and  doubt  as  to 
the  capacity  in  which  the  defendant  should  be  sued,  and  it  is  extremely 
doubtful  that  the  two  special  counts  of  the  declaration  on  the  bill  of  ex- 
change can  be  reconciled  as  consistent  and  proper  in  the  same  declara- 
tion. In  one  of  these  counts  it  is  sought  to  charge  defendant  as  a  mem- 
ber of  the  firm  of  Max  Lichtenthal,  Agent,  composed  of  the  defendant 
and  other  persons  unknown  to  plaintiffs,  while  in  the  other  of  said  counts 
it  is  sought  to  charge  the  defendant  as  a  member  of  the  firm  of  Mohr  & 
Mohr,  composed  of  the  defendant  and  other  persons  unknown  to  the 
plaintiffs.  It  is  nowhere  alleged  that  these  firms  are  identical  in  mem- 
bership. For  aught  we  know  they  may  be  distinct  partnerships,  with 
separate  and  distinct  liabilities,  tbough  the  defendant  may  be  a  member 
of  each.  The  plaintiffs  in  their  bill  of  particulars  seem  to  have  concluded 
themselves  on  this  point  at  the  outset,  by  admitting  that  there  was  but 
one  bill  of  exchange  sued  on.  It  is  evident  that  the  defendant  could  uot 
be  sued  in  both  capacities  in  the  same  action  on  the  same  bill  of  ex- 
change. Appellees'  counsel  claim  that  in  consequence  of  the  defective 
verification  of  appellant's  special  plea  to  the  two  special  counts  in  the 
declaration,  it  should  be  considered  as  an  admission  on  his  part  that  the 
signature  to  the  bill  of  exchange  is  his.  This  construction  would  be  by 
far  too  broad,  even  under  the  peculiar  allegations  of  the  declaration  in  the 
two  special  counts  on  the  bill  of  exchange.  A  person's  signature  is  his 
name  in  his  own  proper  handwriting,  or,  if  he  can  not  write,  then  some 
mark  or  symbol  or  sign  adopted  by  him  as  his  signature,  and  made  or  im- 
pressed on  an  instrument  in  writing,  by  his  own  hand.  If  he  is  sued  on 
an  instrument  in  writing  purporting  to  have  been  executed  by  him  over 
his  signature,  but  as  a  matter  of  fact  was  not,  then  his  liability  must  be 
established,  if  at  all,  not  upon  the  ground  that  it  is  his  signature,  but  by 
proofs  that  he  expressly  authorized  some  agent  or  procurator  to  bind  him 
by  writing  what  purports  to  be  his  signature.  So  in  this  case,  even  if 
the  appellant  could  be  held  liable  on  the  bill  of  exchange  in  the  manner 
claimed  in  the  declaration,  such  liability  must  be  established  by  compe- 
'tent  proof  showing  his  connection  therewith,  instead  of  relying  on  the 
ground  that  the  signature  to  the  bill  of  exchange  is  his,  as  it  is  evident 
from  the  face  of  the  bill  that  it  does  not  bear  his  signature  within  the 
meaning  of  section  30  of  the  statute  aforesaid. 

The  action  is  not  brought  against  the  partnership  firm  of  Max  Lichten- 
thal, Agent,  nor  that  of  Mohr  &  Mohr,  but  against  Paul  Mohr  in  his  in- 
dividual capacity  as  a  member  of  each.  The.  necessaiy  proofs  to  estab- 
lish appellant's  liability  on  the  bill  of  exchange,  if  such  liability  exists, 
could  be  given  under  the  general  issue.  Appellant's  special  plea,  there- 
fore, may  be  treated  as  surplusage  and  immaterial.  In  this  connection 
it  may  be  well  to  consider  the  fact  that  Tranquilino  Luna,  one  of  tbe 
appellees,  who,  it  seems,  negotiated  for  and  took  the  bill  of  exchange 
on  behalf  of  appellees,  in  bis  testimony  on  the  trial,  in  answer  to  the 
.question,  "For  what  consideration  was  this  draft  in  question  given ?"  said, 
**  The  consideration  was  some  sheep  I  sold  him;"  and  to  the  next  suc- 
ceeding question,  **  Sold  whom?"  he  replied,  "Max  Lichtenthal,  as  agent 
for  Mohr  &  Mohr."  This  evidence  of  one  of  the  appellees  should  be 
conclusive  as  showing  that  the  signature  "Max  Lichtenthal,  Ag't,"  can 
not  be  considered  as  the  signature  of  the  defendant  within  the  meaning 
of  the  statute.     And  all  the  evidence  introduced  under  objection,  tend- 


of  "Max  Licbtentlial,  Ag't,"  was  improper  evidence  to  be  considered 
by  tlie  jury,  and  conatituted  error. 

The  lower  court,  in  charging  the  jury,  among  others,  ^ve  the 
following  instructions:  "  The  plaintiffs  sue  the  defendant  on  a  certain 
dra[t  or  bill  of  exchange,  dated  November  25,  1876,  for  the  sum  of  ten 
thousand  dollars,  said  instrument  being  signed  "  Max  Lichtentbal,  AgV 
Their  declaration  or  complaint  contains  Uiree  separate  counts,  besides 
others  that  do  not  seem  to  be  insisted  on  in  tbe  trial.  If  they  have  proved 
their  case  to  your  satisfaction  under  either  of  these  counts,  tbey  are 
entitled  to  a  verdict.  The  first  one  of  these  counts  alleges  that  said 
draft  was  made  by  the  defendant  doing  business  under  the  firm  name  of 
llohr  &  Mohr,  by  Max  LicLtenthal,  his  agent.  The  second  alleges  that 
the  defendant  and  one  or  more  others  uoknown  were  doing  busineaa 
under  the  firm  name  of  Max  Lichtenthal,  Agen£,  and  as  such  made  said 
draft.  The  third  alleges  that  the  defendant  and  one  or  more  otLera 
unknown  were  doing  business  under  the  firm  name  of  Mohr  &  Mohr, 
and  that  tbey  made  the  draft."  To  these  instructions,  the  defendant 
duly  excepted.  The  first  special  count  on  tbe  bill  of  exchange  was  per- 
mitted to  DO  read  to  the  jury,  though  objected  to  by  defendant's  coun- 
sel, and  during  tbe  progress  of  the  trial  evidence  beanug  upon  the  said 
uccouut  was  permitted  to  be  given  to  tbe  jury,  though  objected  to  by 
defendant's  counsel.  This  certainly  was  error  under  the  state  of  the 
pleadings,  as  a  demurrer  had  been  sustained  to  such  first  count,  and  it 
uo  longer  formed  a  part  of  tbe  declaration. 

The  lower  court,  at  the  request  of  plaintifis,  though  objected  to  on 
behalf  of  tbe  defendant,  gave  also  the  following  instructions  to  the  juiy: 

' '  If  the  jury  believes  from  the  evidence  that  tbe  defendant  and  Aim 
Lichtenthal,  either  alone  or  with  any  one  else,  were  partners  in  the 
year  1876,  under  the  name  and  style  of  '  Max  Lichtenthal,  Ag't,'  snd 
that  while  tbey  were  so  partners.  Max  Lichtenthal,  as  a  member  of  said 
firm,  drew  tbe  draft  in  question  by  tbe  said  firm  name  on  the  defendant, 
either  individually  or  aa  the  firm  of  Mohr  &  Mohr,  they  shall  find  a  ve^ 
diet  for  the  plaintiffs,"  etc. 

This  instruction  is  so  adroitly  worded  aa  to  be  well  calculated  to  mis- 
lead the  jury.  Tbe  jury  even  might  have  apprehended  from  its  phrase- 
ology that  if  Max  Lichtenthal  executed  the  draft  on  hie  own  individual 
and  private  account,  tbe  defendant  would  be  liable  under  tbe  circum- 
stances, though  a  strict  grammatical  conetructton  would  not  sustain  that 
view,  Tbe  instruction  is  otherwise  erroneous,  iuasmucb  as  tbe  declara- 
tion contains  no  count  covering  the  defendant's  liability  as  the  member 
of  any  firm  of  which  Max  Lichtenthal  was  also  a  member.  Max  Lichten- 
thal was  necessarily  known  to  pldintitFa,  and  as  we  have  seen  from  tl>e 
evidence  of  one  of  such  plaintiffs,  the  transaction  was  entered  into  upon 
tbe  representations  of  Lichtenthal  that  he  wns  acting  as  the  agent  ol 
Mohr  &  Mohr,  and  that  the  draft  was  taken  with  the  understanding  tbat 
the  fii'm  of  Mohr  &  Mohr  was  fo  bo  looked  to  ns  the  responsible  party. 
In  other  words,  ihat  Mohr  &  Mohr  drew  the  draft  on  themselves  through 
their  ogent,  Lichtenthal,  in  favor  of  appellees.  The  representations  of 
Lichtenthal  as  to  the  capacity  in  wbicli  he  was  acting  may  have  been 
false  and  fraudulent,  but  uulesa  it  be  shown  that  appellant  was  in  sonis 
way  connected  with  the  fraud,  be  could  not  be  held  responsible.  There 
were  several  other  instructions  that  were  given  and  excepted  to  on  beliolt 
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of  appellaat,  and  aereral  tbat  nere  asbed  to  be  ^ 
and  Uie  refusal  excepted  to  on  his  behalf.  It  m 
vould  be  discovered  upon  a  further  examinatic 
ence  to  such  instructions,  but  enough  Jias  be< 
justify  a  reversal. 

There  is  another  question  presented  by  the 
all  the  others  in  importance,  since  upon  its  det 
termination  of  the  further  question  whether  the 
granted,  or  a  final  judgment  rendered  by  tbi 
appellant. 

This  relates  to  the  peculiar  obaracter  of  this  1 
the  name  of  the  appellant,  nor  of  the  firm  of  Mc 
is  a  member,  appearing  on  the  face  thereof  as  di 

The  question  presented  is,  whether  any  pa 
mony  aliunde  can  be  made  liable  as  principal  uj 
ment,  under  the  circumstances  presented  in  this 
disclosed  thereon.  This  question  has  been  argi 
Bide  with  signal  ability,  indicating  careful  and  e 
one  of  those  questiona  about  which  there  is  a  goi 
flict  in  judicial  opinions.  Upon  this  point,  in  su 
that  a  party  may  be  charged  as  principal  though 
on  the  negotiable  instrument,  we  are  referred 
authority  to  the  case  of  Mechanics'  Bank  of  All 
lumbia,  5  Wheat.  326,  and  to  the  case  of  Baldv 
1  Wail.  234. 

Any  decision  unreveraed  of  the  supreme  coui 
eoTering  the  case  before  a  territorial  court  wouh 
aive  on  such  court  irrespective  of  the  weight  of  f 
state  courts. 

In  the  first  of  these  cases,  6  Wheat.  326,  an 
brought  upon  a  bank  check  made  end  issued  ii 
business  as  a  bank  transaction;  but  the  check  wt 
taken  from  the  printed  check-book  in  common  u 
"No.  18.  Mechanics'  Baiik  op  Alex 

"  Cashier  of  the  Bank  of  Columbia:  Pay  to  tl 
Esq.,  ten  thousand  dollars  (|I0,000). 

William  Fatten,  jun.,  who  signed  this  check 
Uechunica'  Bank  of  Alexandria,  and  Minor,  t 
check,  was  the  teller.  The  check  was  offered  ii 
to  on  the  ground  that  it  coutd  not  be  used  ii 
Mechanics'  Bank,  because  it  did  not  appear  lb 
check  of  said  bank,  and  because  no  parol  or  ol 
receiTcd  to  explain  its  character;  but  the  obje< 
other  evidence  showing  it  to  be  a  baulc  Irausucli 
the  parties,  was  received,  together  wilh  the  ched 
United  States  supreme  court  affirmed  the  judg 
ground  mainly  that  the  corporate  name  of  the  bu 
of  the  check,  leading  to  the  belief  that  it  nas  i 
individual  trauaactiou,  to  whit-h  couHiJeratiou  v 
stances  that  the  cashier  was  the  drawer  and  the 
the  eviileuco  on  the  faco  of  the  bill  predominate 
hank  transaction.  Under  these  circumstances  it ' 
tills  class  of  caaea  \Yhatever  there  was  of  x^ateut  i 
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the  clieck  miglit  be  explained  by  parol  testimonj.  Qn  this  point  the 
court  said :  *'  Had  the  draft  signed  by  Patton  borne  no  marks  of  an  official 
character,  the  case  would  have  presented  more  difficulty,  but  if  marks  of 
official  character  not  only  exist  On  the  face,  but  predominate,  the  case  is 
really  a  very  familiar  one.  Evidence  to  fix  its  true  character  becomes  in- 
dispensable." 

In  the  other  of  said  cases,  1  Wall.  234,  is  a  somewhat  stronger  case  in 
support  of  appellees'  position.  It  was  an  action  of  assumpisit  brought 
upon  a  promissory  note,  a  copy  of  which  is  as  follows: 

•'  $3500.  Boston,  Dec.  9,  1853. 

*'  Five  months  after  date,  I  promise  to  pay  to  the  order  of  O.  C.  Hale, 
Esq.,  cashier,  thirty-five  hundred  dollars,  payable  at  either  bank  in 
Boston,  value  received.  J.  W.  Baldwin." 

The  suit  was  brought  by  the  Bank  of  Newbury,  a  corporation  of  Ver- 
mont, against  Baldwin,  the  signer  of  the  note.  The  action  was  brought 
in  Massachusetts,  where  Baldwin  resided,  and  where  the  note  was  made 
and  payable.  In  thermean  time,  Baldwin  had  obtained  a  discharge  from 
his  debts  under  the  then  bankrupt  laws  of  his  state.  He  pleaded  this 
discharge  in  bar  of  the  action  on  the  note.  He  also  pleaded  the  general 
issue,  and  under  this  plea  the  objection  was  raised  on  his  behalf  that  the 
note  declared  on  was  not  competent  evidence  to  support  the  declaratioa, 
in  that  it  appeared  on  the  face  of  the  note  that  Hale,  in  his  individual 
capacity,  was  the  payee,  and  not  the  Bank  of  Newbury,  the  plaintiff  cor- 
poration. 

And  upon  this  point  there  was  the  following  agreed  statement  of  facts 
by  the  parties,  viz.:  **  It  is  agreed  that  O.  C.  Hale  was  in  fact  the  cashier 
of  the  Bank  of  Newbury  at  the  time  of  the  making  said  note,  and  in 
case  the  court  would  admit  such  evidence,  after  objection  by  the  de- 
fendant, and  not  otherwise,  and  not  waiving  his  objection  lo  the  same  as 
incompetent,  the  defendant  admits  that  said  Hale,  mentioned  in  said  note, 
in  taking  said  note  was  acting  as  the  cashier  of  and  agent  for  the  plaintiff 
corporation.  If  upon  the  foregoing  facts  the  plaintiff  has  made  out  a  legal 
cause  of  action  in  his  favor,  and  the  defendant's  discbarge  is  ineffectual 
as  a  bar  of  said  action,  the  defendant  is  to  be  defaulted,  otherwise  the 
plaintiff  is  to  become  nonsuit." 

One  of  the  points  raised  and  decided  in  this  case  was  practically  the 
same  as  that  raised  in  the  first  of  the  foregoing  cases,  5  Wheat.  326,  and 
was  decided  in  the  same  way.  On  this  point  the  court  said:  '*  Promise, 
as  appears  by  the  terms  of  the  note,  was  to  O.  C.  Hale,  cashier,  and  the 
question  is,  whether  parol  evidence  is  admissible  to  show  that  he  was 
cashier  of  the  plaintiff  bank,  and  that  in  taking  the  note  he  acted  as  the 
cashier  and  agent  of  the  corporation.  Contract  of  the  parties  shows 
that  he  was  cashier,  and  that  the  promise  was  to  him  in  that  character. 
Banking  corporations  necessarily  act  by  some  agent,  and  it  is  a  matter  oi 
common  knowledge  that  such  institutions  usually  have  an  officer  known 
as  their  cashier.  In  general,  he  is  the  officer  who  superintends  the 
books  and  transactions  of  the  bank,  under  the  orders  of  the  dii*ectors. 
His  acts,  within  the  sphere  of  his  duty,  are  in  behalf  the  bank,  and  to 
that  extent  he  is  the  agent  of  the  corporation.  Viewed  in  the  light  of  these 
well-knoxon  fads,  it  is  clear  that  evidence  may  be  received  to  show  that  a 
note  given  to  the  cashier  of  a  bank  was  intended  as  a  promise  to  the  cor- 
poration ,  and  that  such  evidence  has  no  tendency  whatever  to  contradict 
the  terms  of  the  instrument." 
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There  is  somcw  general  language  used  in  each  of  these  decisions  thai 
has  been  construed  by  appellees'  counsel  as  deciding  that  in  all  cases  of 
negotiable  instruments  between  private  parties,  any  i^erson  whose  name 
does  not  appear  thereon  may  be  made  liable,  as  maker  or  drawer,  by 
parol  testimony.  But  they  are  not  so  comprehensive  as  that.  They 
rest  upon  grounds  peculiar  to  banking  institutions  and  their  officers, 
their  purport  being  that  if  a  bill  of  exchange,  check,  or  promissory  note 
is  made  by  or  to  a  cashier,  in  contemplation  of  law  the  strong  presump- 
tion arises  that  it  is  a  bank  transaction,  and  if  that  is  the  fact,  whatever 
uncertainty  there  may  be  can  be  cleared  up  by  parol  testimony.  This  is 
as  far  as  they  go. 

It  is  within  the  knowledge  of  every  business  man,  that  in  the  multitude 
of  daily  transactions  of  banking  institutions  they  have  fallen  into  the 
habit  of  a  very  summary  mode  of  executing  checks,  bills,  and  notes,  and 
when  the  word  *'  cashier"  is  attached  to  a  name,  without  anything  else  to 
Indicate  the  official  character  of  the  instrument,  it  is  commonly  under- 
stood to  relate  to  a  bank  transaction.  In  this  class  of  cases  the  rule  of 
law  on  the  point  now  under  consideration  seems  to  be  quite  well  set- 
tled. 

In  a  very  late  case,  decided  in  May,  1882,  the  supreme  court  of  Illinois, 
in  the  case  of  Scanlan  v.  Keith,  102  111.  G34,  very  clearly  makes  this  dis- 
tinction. The  language  of  the  court  is  as  follows:  *'  Whatever  may  be 
the  decisions  elsewhere,  the  authorities  of.  this  state  are  full  to  the  point 
that  a  party  will  not  be  permitted  to  show  by  oral  testimony  that  his 
written  agreement,  understandiugly  entered  into,  was  not  in  fact  to  be 
binding  upon  him.  Accordingly  it  was  held,  in  Hypes  v.  Griffin,  89  111. 
134,  mainly  on  the  authority  of  Powers  v.  Briggs,  79  111.  493,  that  where 
trustees  of  a  church  corporation  made  a  note  in  their  individual  names, 
although  they  described  themselves  as  trustees  of  the  church,  parol  evi- 
dence was  inadmissible  to  show  it  was  the  intention  of  the  parties  it  was 
to  be  the  note  of  the  church  corporation,  and  not  the  note  of  the  trustees 
executing  it.  The  principle  running  through  that  and  other  cases  in 
this  court  is,  that  such  instruments  will  be  construed  as  the-  parties 
made  them,  without  the  aid  of  extrinsic  evidence.  That  rule  would  seem 
to  be  as  well  settled  in  this  state  as  any  rule  can  be.  But  there  is  an- 
other principle  declared  in  Hypes  v.  Griffin,  supra,  that  has  more  imme- 
diate application  to  the  case  in  hand.  It  is,  that  where  a  party  signs  his 
name  as  cashier  or  agent  of  a  banking,  railroad,  or  other  corporation,  in 
drawing  drafts  and  bills  or  in  accepting  drafts  or  other  evidences  of 
indebtedness  in  its  ordinary  business,  if  it  appears  or  is  made  to  appear 
it  is  the  obligation  of  the  corporation,  and  the  cashier  or  agent  or  other 
officer  had  authority  to  bind  the  corporation,  he  is  not  personally  liable, 
and  the  facts  may  be  shown  by  extrinsic  evidence.  Most  generally  there 
is  that  on  the  face  of  the  instrument  itself,  and  especially  when  the  exe- 
cution is  witnessed  by  the  seal  of  the  corporation  attached  thereto,  that 
indicates  unmistakably  it  is  the  obligation  of  the  corporation.  It  is  sel- 
dom any  one  takes  such  paper  under  the  belief  it  is  the  obligation  of  the 
officers  executing  it  on  behalf  of  the  corporation.  But  parol  testimony 
is  admissible  to  establish  the  facts,  collateral  though  they  sometimes 
may  be,  that  will  make  it  apj^ear  past  all  doubt  whose  obligation  it  is." 

This  decision,  with  the  dibtinctions  therein  made,  is  in  perfect  accord 
with  the  decibions  of  the  United  States  supreme  court  above  referred  to. 
In  the  case  of  Bank  of  New  York  v.  State  Bank  of  Ohio,  29  N.  Y. 


CIO,  it  vas  expressly  decided  that  a  bill  drawn  to  D.  C.  Converse,  cashier, 
in,  iD  judgment  of  law,  payable  to  the  hank  of  which  he  is  the  officer. 
There  ie  another  class  of  adjudications,  notably  the  modern  decisions  of 
tbe  court  of  appeals  of  the  state  of  New  York,  on  the  subject,  which  put 
it  upon  much  broader  grounds  apparently,  by  applying  the  same  princi- 
ples to  bills  and  notes  between  private  individuals  as  are  applied  to  the 
same  kind  of  negotiable  inetrumeuts  made  by  or  to  cashiers  of  banks  in 
tbe  ordinary  business  of  such  institutions.  The  case  of  Moore  t.  Mo- 
Clure,  8  Hun,  559,  decided  October,  1876,  by  that  court,  is  to  that  effect, 
aud  is  much  relied  on  by  the  appellees. 

This  was  an  appeal  from  tbe  order  of  the  lower  court,  sustaining  a 
demurrer  to  a  count  of  the  complaint.  The  count  demurred  to  was  as 
follows:  "And  for  »  second  and  further  cause  of  action  the  plaintiff 
alleges  that  on  the  seventh  day  of  January,  1875,  the  said  defendant,  by 
J.  8.  McClure,  her  said  agent,  made  and  delivered  to  this  plaintiff  het 
promissory  note  in  writing,  of  which  the  following  is  a  copy: 

"  ' CAKAHDUotJA,  January  7,  1874. 

"  '  Twenty  days  after  date,  I  promise  to  pay  to  the  order  of  C.  T.  Uoore 
sixty-one  and  sixty-two  one-hundredths  dollars,  at  Williams  &  Keming- 
ton'a  Bank,  value  received,  with  use  and  exchange  on  New  Tork. 

"  '  JoHH  S,  McCldoe,  Agent.' 

"  That  said  note  was  given  by  said  McClure  to  plaintiff  for  and  as  the 
agent  of  said  defendant;  and  that  said  note  was  given  by  said  defendant 
by  her  said  agent  for  aud  on  account  of  goods,  wares,  and  merchandise 
theretofore  sold  and  delivered  by  said  plaintiff  to  said  defendant." 

In  rendering  tbe  decision  the  appellate  court  used  the  following 
language:  "  The  demurrer  was  sustained  on  the  ground  that  the  DOte 
does  not  refer  to  the  defendant  by  name,  and  the  count  does  not  show 
that  J.  S.  McClare  had  authority  as  the  agent  of  the  defendant  to  make 
the  note,  or  that  it  was  made  in  the  business  of  his  agency.  We  think 
tbe  count  is  suf&cient;  it  avers  that  the  defendant,  by  her  agent,  in  con- 
eideration  of  goods,  etc.,  sold  and  delivered  to  her,  made  her  note.  •  *  • 
The  fact  that  the  name  of  the  principal  does  not  appear  on  the  face  of 
the  note,  under  tbe  modern  decisions  of  this  state,  is  not  at  all  concla- 
edve,  *  *  *  The  order  sustaining  the  demurrer  is  reversed."  Tbe  case 
of  Colman  v.  First  Nutional  Bank  of  Elmira,  53  N.  Y.  (Court  of  Appeals, 
S  Sickels)  388,  is  to  the  same  effect,  though  tbe  action  was  upon  a  bsuk 
deposit.  These  New  York  decisiona  are  in  conflict  with  the  grent  pre- 
ponderance in  the  weight  of  authority  on  the  subject.  And  when  we 
consider  tbe  code  practice  of  that  state,  wherein  the  original  traDsaclion 
constituting  the  consideration  of  the  note  is  set  out  in  the  same  count  in 
the  complnint  in  which  is  also  set  out  the  note,  it  is  not  at  all  surpiisinS 
that  upon  the  whole  statement  of  facta  taken  together  it  should  be  held 
that  the  count  contained  a  cause  of  action,  since  all  the  authorities  Rgres 
that  although  a  party  may  not  be  held  liable  on  a  bill  oi-  note  unless  his 
name  appears  thtiton,  yet  if  it  be  true  that  his  connection  with  the 
original  liansaclion  and  consideration  out  of  which  tbe  negotiable  hill"' 
note  arose  was  Buch  as  to  render  him  liable,  he  niny  be  sued  o»  such 
oiipinal  eoneideration:  1  Parsons  on  Notes  and  Bills,  92,  93;  1  puw" 
on  Neg.  Inst.,  2d  ed.,  sec.  305,  p.  2ol. 

In  case  an  notion  is  brought  ou  such  original  coQflideratiou,  parol  t**''- 
niony  may,  of  course,  bo  received  sbowiDg  euch  liability.  'Ihe  difclii"^- 
tiou  being,  that  accoi'diiig  to  the  "  law  merchant "  bills  and  notes  ^"^^ 


be  in  writing  and  can  not  be  yaried  by  parol;  Buch  a  thing  as  a. parol 
bill  of  exchange  ia  unknown  to  the  law.  This  distinction  is  by  no 
means  an  idle  thing,  since  there  can  be  no  doubt  that  it  is  of  the  great- 
est advantage  in  commercial  transactions  to  have  all  the  terms,  condi- 
tions, and  parties  to  such  paper  expressed  with  certainty  in  writing.  ¥.0 
case  could  be  invented  that  would  better  illustrate  the  soundness  and 
reasonableness  of  this  principle  than  the  difficulties  and  uncertainties 
attending  the  very  case  we  are  now  considering.  Surely  the  liability  as 
principal  on  any  negotiable  instrument  in  writing  should  rest  on  some 
more  certain  foundation  than  the  weak,  conflicting,  and  unsatisfactory 
parol  testimony  disclosed  in  the  record  in  this  case.  This  view  is  not 
not  only  supported  bv  the  preponderance  of  judicial  authority,  but  is 
sustained  in  the  text  of  every  law-writer  on  the  subject. 

In  the  veiy  late  and  valuable  work  of  Daniel  on  Negotiable  Instru- 
ments, in  vol.  1,  2d  ed.,  sec.  800^  that  author  says:  "It  is  a  general 
principle  of  commercial  law,  that  a  negotiable  instrument  must  wear  no 
mask,  but  must  reveal  its  character  on  its  face;  and  it  extends  to  the 
liability  of  parties  thereto,  who  must  appear  as  distinctly  as  the  terms 
of  the  instrument  itself,  in  order  to  be  bound  by  those  terms."  Again, 
in  section  301,  he  says:  "  If  a  bill  be  payable  to  A.  B.,  describing  him 
as  agent,  it  is  generally  considered  mere  descriplio  personce,  and  if  he 
should  indorse  it  in  like  manner,  we  should  say  he  was  personally  liable; 
and  we  can  see  no  difference  between  such  a  case  and  those  in  which  it 
is  held  that  where  the  maker  of  a  negotiable  note  adds  the  word  "  agent," 
Le  and  he  alone  is  bound;  the  terms  being  regarded  as  descriptive  only." 
Again,  in  section  803,  he  says:  "  No  party  can  be  charged  as  principal 
upon  a  negotiable  instrument  unless  his  name  is  therein  disclosed.  The 
reason  of  this  rule  is  that  each  party  who  takes  a  negotiable  instrument 
makes  his  contracts  with  the  parties  who  appear  on  its  face  to  be  bound 
for  its  payment;  it  is  '  a  courier  without  luggage,'  whose  countenance 
is  its  passport;  and  in  suits  upon  negotiable  instruments,  no  evidence 
is  admissible  to  charge  any  person  as  a  principal  party  thereto  unless 
his  name  is  in  some  way  disclosed  upon  the  instrument."  In  section 
305,  he  further  says:  ''ff  the  agent  sign  a  note  with  his  own  name  and 
discloses  no  principal,  he  is  personally  bound.  The  party  so  signing 
must  have  intended  to  bind  somebody  upon  the  instrument,  and  no 
promisor  but  himself  thereon  appearing,  it  must  be  construed  as  his 
note  or  as  a  nullity,  and  though  he  term  himself  agent,  such  suffix  to  his 
name  will  be  regarded  as  mere  descriptio  persoms,  or  as  an  ear-mark  of 
the  transaction,  and  may  be  rejected  as  surplusage.  And  this  principle 
applies  although  it  could  be  proven  that  the  payee  knew  of  the  agency 
when  the  note  was  made,  and  it  was  understood  that  the  priucipsd 
and  not  the  agent  should  be  bound,  for  such  evidence  would  vary  the 
terms  of  the  note." 

The  very  latest  decision  on  the  subject  that  has  come  to  our  knowl- 
'edge  is  that  of  the  Ohio  National  Bank  v.  Cook,  decided  by  the  supreme 
court  of  Ohio  in  Januaiy,  1883,  and  reported  in  the  Review,  January  11, 
1888,  under  the  head  of  "commercial  law."  The  action  was  upon  three 
drafts  signed  by  Cook  as  treasurer,  and  made  to  his  own  order  as 
treasurer,  the  corporation  of  which  Cook  was  treasurer  being  the  defend- 
ant. The  plaintiff  in  the  lower  court  obtained  judgment,  but  the  supreme 
court  reversed  it.  Judge  White,  in  the  opinion,  said:  "  The  name  of  the 
corporation  of  which  Cook  is  the  treasurer,  and  which  he  declares  is  his 
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principal,  nowhere  appears  on  tbe  face  of  the  bill  as  a  party  to  it,  and 
parol  evidence  is  not  admissible  to  add  a  party  to  the  instrament  when 
there  is  no  notice  on  its  face.  Whoever  takes  negotiable  paper  enters 
into  a  contract  Tvith  the  parties  vi^ho  appear  on  the  face  of  the  instrument, 
and  no  other  person  can  be  looked  to  for  payment.  The  addition  of 
"  treasurer"  to  Cook's  name  does  not  relieve  him  of  personal  responsi- 
bility; that  is  merely  descriplio  personoB.** 

There  can  be  no  doubt  that  this  view  is  in  accord  with  the  general  cur- 
rent and  weight  of  authority  on  the  subject.  In  our  opinion,  no  valid 
reason  can  be  assigned  for  doing  violence  to  this  long-established  and 
wholesome  rule  of  law,  since,  as  we  have  seen,  there  need  be  no  failure 
of  justice  in  rejecting  a  bill  as  that  of  an  undisclosed  principal,  so  long 
as  an  action  may  be  maintained  against  him  on  the  original  transaction 
and  consideration,  unattended  with  any  of  the  difficulties  as  to  parol 
testimony  that  surround  negotiable  paper. 

In  each  of  the  New  York  cases  referred  to,  the  real  issue  practically 
was  upon  the  original  consideration  on  which  parol  testimony  was  ad- 
mitted. In  one  of  these  cases,  Coleman  t.  First  National  Bank  of  Elmira, 
Judge  Andrews,  in  delivering  the  opinion,  said:  "  The  real  issue  on  the 
trial  was  whether  the  bank  or  Van  Campen  was  the  depositary."  Thid^ 
issue  related  exclusively  to  the  original  consideration  for  which  the  cer- 
tificate of  deposit  sued  on  in  connection  therewith  was  given.  These 
cases  apparently  were  disposed  of  without  much  thought  or  deliber- 
ation. In  either  case,  the  complaint  under  the  code  no  doubt  contained 
a  cause  of  action,  setting  out,  as  it  did,  in  the  same  count,  the  original  con- 
sideration in  connection  with  the  note.  There  was  therefore  no  occa- 
sion for  considering  the  terms  of  the  note  as  having  been  varied  by  parol, 
as  judgment  might  have  been  rendered  on  the  allegation  and  proof  of  de- 
fendant's connection  with  and  liability  on  the  original  'transaction  and 
consideration  for  which  the  note  was  given.  With  us  such  a  complaint 
would  not  be  considered  good  pleading,  but  under  our  common-law 

E leadings  and  practice,  the  same  result  may  be  attained  in  another  way, 
y  setting  out  the  original  consideration  under  the  common  counts. 
This  was  done  in  this  very  case,  and  testimony  was  received  on  the  trial 
that  might  have  been  properly  applied  to  the  common  count  covering  the 
original  transaction  in  regard  to  the  sale  and  delivery  of  sheep.  But  the 
court  below  at  the  outset,  in  charging  the  jury,  took  from  their  consider- 
ation the  common  counts,  and  submitted  to  them  only  the  special  counts 
on  the  bill  of  exchange,  and  no  objection  was  raised  by  either  party.  In 
proceeding  upon  the  common  counts  covering  the  original  consideration, 
the  bill  of  exchange,  no  doubt,  in  some  way  should  be  brought  into  the 
case  and  not  be  left  outstanding;  and  while  it  could  not  be  received  in 
evidence  for  the  purpose  of  charging  an  undisclosed  principal  thereon, 
•it  might,  for  some  purposes,  be  received  as  explanatory  of  the  original 
transaction,  and  that  the  judgment  might  become  a  bar  to  any  future  ac- 
tion thereon.  We  hold  that  the  appellant  can  not  be  held  liable  on  the 
bill  of  exchange  as  drawer,  his  name  not  appearing  thereon  as  such, 
and  that  the  only  remedy  of  the  plaintiffs  is  to  proceed  on  the  original 
consideration. 
A  new  trial  is  ordered. 
All  concur. 
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Filed  January,  I884, , 

A  Devisb  or  Certain  Real  Estate  is  not  Void  for  Restraining  the  Power  op 
Alienation  beyond  the  tiixie  authorized  by  statute,  where  a  testatrix  gives  the  same  to 
her  two  daughters,  **ln  common,  for  the  term  of  their  natural  lives,  and  after  their 
death,  or  the  death  of  either  of  them,  the  share  of  the  one  dying  to  her  children  in  fee 
simple,  the  children  of  eacli  daughter  to  take  one  half  thereof;  or  in  case  of  the  death 
of  either  of  said  daughters  without  issue,  then  the  children  of  the  other  daughter  to 
take  all  of  the  same;"  provided,  that  neither  of  such  daughters  could  sell  the  same;  and 
provided,  that  no  one  of  their  children  should  have  the  power  to  sell  his  interest  until 
after  all  of  the  children  taking  shall  attain  majority;  "and  if  any  of  said  children  shall 
die  during  minority,  then  the  brothers  or  sisters,  by  my  said  daughters,  -of  the  child  or 
children  so  dving,  shall  take  all  of  the  said  property  in  the  same  manner  as  though  the 
child  or  children  dying  had  never  been  bom;  and  upon  the  death  of  all  the  children,  of 
either  of  my  daughters,  after  the  death  of  their  mother,  the  said  property  shall  all  be 
and  become  the  property  of  the  children  of  the  other  daughter  in  fee;  and  that  all  of  the 
children  of  both  my  daughters  who  shall  attain  the  age  of  majority,  and  none  other,  shall 
be  and  become,  at  such  time  as  all  living  children  of  my  said  daughters  shall  attain  to  the 
age  of  majority,  sole  and  absolute  owners  in  fee  simple  of  said  property." 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah  county, 
entered  in  favor  of  the  defendants.    The  opinion  states  the  facts. 

George  H,  WiUianis,  for  the  appellant. 

JE.  2>.  ShaUuck  and  Robert  L.  McKee,  for  the  respondents. 

Waldo,  J.  The  controversy  in  this  case  arises  on  the  will  of  Delia 
Delschneider,  who  died  in  the  city  of  Portland,  in  January,  1881,  leaving 
a  last  will,  dated  January  13,  1881,  by  which  she  made  the  following 
disposition  of  a  large  portion  of  her  real  estate:  "I  give  and  bequeath 
unto  my  said  daughters  Hannah  Schulderman  and  Luzetta  Buchanan, 
in  common,  for  the  term  of  their  natural  lives,  and  after  their  death  or  the 
death  of  either  of  them  the  share  of  the  one  dying  to  her  children  in  fee 
simple,  the  children  of  each  daughter  to  take  one  half  thereof;  or  in  case 
of  the  death  of  either  of  said  daughters,  without  issue,  then  the  children 
of  the  other  daughter  to  take  all  of  the  same,  each  an  equal  portion  of 
the  same,  all  of  my  real  estate  and  lands  of  every  description,  of  which  I 
shall  die  seised  or  possessed,  excepting  the  two  lots  in  Watson's  addition 
hereinbefore  bequeathed  to  my  said  daughter,  Hannah  Schulderman; 
provided  always,  that  neither  of  said  daughters  shall  have  the  power  to 
sell  or  convey  her  or  their  interest  in  or  to  any  of  the  property  above 
enumerated,  but  only  to  lease  the  same  for  the  period  of  time  not  ex- 
tending beyond  the  life  of  the  daughter  leasing;  and  provided  also,  that 
no  one  or  any  of  the  children  who  shall  take  any  of  said  property  by 
virtue  of  this  my  will  shall  have  the  power  to  sell  or  convey  his  or  their 
interest  in  or  to  said  real  estate  until  after  all  of  the  children  taking  here- 
unto shall  attain  and  arrive  at  the  lawful  age  of  majority;  and  if  any  of  said 
children  shall  die  during  minority,  then  the  brothers  or  sisters,  by  my 
S{\id  daughters,  of  the  child  or  children  so  dying  shall  take  all  of  the  said 
property  in  the  same  manner  as  though  the  child  or  children  dying  had 
never  been  bom,  and  upon  the  death  of  all  the  children  of  either  of  my 
said  daughters,  after  the  death  of  their  mother,  the  said  property  shall  all 
be  and  become  the  property  of  the  children  of  the  other  daughter  in  fee, 
in  equal  portions  to  said  children.     *    *    *    And  that  all  of  the  chil- 
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dren  of  both  my  said  daughters  wbo  shall  attain  to  the  age  of  majority, 
and  none  other  of  said  children,  shall  be  and  become  at  such  time  as  all 
liying  children  of  my  said  daughters  shall  attain  to  the  age  of  majority, 
sole  and  absolute  owners  in  fee  simple  of  said  enumerated  property. 
*  *  *  And  to  provide  against  the  alienation  of  any  and  all  of  my  said 
property  by  either  and  both  of  my  said  daughters,  or  by  any  of  their  chil- 
dren until  all  of  said  living  children  shall  attain  to  the  full  age  of  legal 
majority;  and  that  all  of  my  said  lands  may  and  shall  be  preserved  intact 
for  my  grandchildren  at  the  time  when  they  shall  all  become  of  tbe 
age  of  majority." 

The  plaintiff  contends  that  the  will  is  void  for  perpetuity.  The  testa- 
trix devises  life  estates  to  her  two  daughters,  H.  and  X. :  Gen.  Laws  Or., 
sec.  28,  p.  790.  "After  their  death,  or  the  death  of  either  of  them,"  she 
devises  "  the  share  of  the  one  dying  to  the  children  in  fee  simple,  the 
children  of  each  daughter  to  take  one  half  thereof;  or  in  the  case  of  the 
death  of  either  of  said  daughters  without  issue,  then  the  children  of  the 
other  daughter  to  take  all  of  the  same."  This  part  of  the  will,  without 
going  further,  would  give  a  vested  remainder  in  fee  to  all  the  children  of 
each  of  the  daughters  who  should  be  living  at  the  death  of  the  testatrix, 
or  who  should  <diereafter  be  born:  2  Jarm.  on  Wills,  Bigelow's  ed.,  157. 
But  the  testatrix  goes  on  to  provide  that  if  either  of  her  daughters 
should  die  without  issue,  the  estate  so  devised  should  go  over  to  tbe 
children  of  the  other.  This  language,  uncontrolled,  Sheel'a  Estate,  52 
Pa.  St.  263,  must  be  construed  to  import  a  definite  failure  of  issue — that 
is,  dying  without  lineal  descendants  surviving  after  the  death  of  the  ten- 
ant for  life:  Abbott  y.  Essex  County,  15  How.  202;  Groves  y.  Oox,  40  N. 
J.  Eq.  44;  2  Jarm.  on  Wills,  497,  note  1. 

Thus  far  we  would  have  a  devise  running  to  the  daughter  for  life,  with 
a  contingent  remainder  in  fee  to  her  children,  dependent  on  the  contin- 
gency that  they  or  their  issue  should  survive  their  parent,  with  an  exec- 
utory limitation  over.  But  such  contingent  remainder,  while  it  vests 
absolutely  in  such  of  the  children  as  should  be  living  and  of  full  age 
when  the  life  estate  falls  in,  vests  only  a  qualified  fee  in  such  as  are  under 
age  at  that  period — to  become  enlarged  into  a  fee  simple,  or  finally  de- 
feated on  the  contingency  of  dying  before  they  reach  majority.  This 
qualification  is  annexed  to  the  estate,  irrespective  of  the  possibility  of 
leaving  issue  surviving.  No  provision  is  made  for  issue  in  this  contin- 
gency. Hence,  in  order  to  take  absolutely,  under  the  will,  the  children 
must,  in  any  event,  attain  majority.  If  this  age  is  reached  during  the 
continuance  of  the  life  estate,  they  must  also  survive  the  determination 
of  that  estate,  or  leave  issue  surviving  its  determination. 

The  clause  in  the  will  relied  upon  by  counsel  for  appellant  to  establish 
a  perpetuity  that  "  upon  the  death  of  all  the  children  of  either  of  my  said 
daughters,  after  the  death  of  their  mother,  the  said  property  shall  all  be 
and  become  the  property  of  the  children  of  the  other  daughter  in  fee," 
is  intended  to  relate  to  death  during  minority.  The  testatrix  had  just 
provided  that  if  ''any"  of  said  children  should  die  during  minority,  the 
share  of  the  child  dying  should  go  to  the  children  surviviug,  and  the 
clause  just  cited,  which  immediately  follows,  is  designed,  evidently,  to 
provide  for  the  contingency  should  **  all "  die  during  minority.  The  testa- 
trix certainly  did  not  intend  that  the  children  of  that  one  of  her  daugh- 
ters happening  first  in  the  course  of  nature  all  to  die,  should  take  a  fee 
simple  absolute.     On  the  contrary,  subsequent  clauses  of  the  will  show, 
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unequivocally,  that  she  intended  that  each  child  should  take  a  fee  simple 
on  reaching  majority.  These  provisions  for  the  children  are  somewhat 
restricted  in  their  general  terms  by  previous  clauses  in  the  will,  as  we 
have  seen,  and  by  the  temporary  restriction  or  alienation  at  the  end  of 
the  will.  It  follows  that  the  whole  of  the  estate  must  vest  absolutely 
within  lives  in  being,  and  twenty-one  years  afterwards,  as  counsel  for 
respondent  have  shown,  and  hence  the  executory  devise  over  is  not  too 
remote. 
Decree  affirmed. ' 


WiLSOiT  V,  Allen  et  al. 
Filed  JoMtary,  I884. 

A  "Dental  in  an  Answeb  op  Any  Knowledge  or  Information  Sufftoient  to  form 
a  belief  as  to  an  aUegation  in  the  complaint  is  a  sufficient  denial  onder  section  713  of 
the  civil  code. 

A  Surety  on  One  oe  Several  Notes  Secured  by  the  Same  Mortgage  on  real 
estate,  after  a  foreclosure  of  the  same,  can  not  compel  the  judgment  creditor  or  his  as- 
signee to  apply  the  proceeds  arising  from  the  sale  of  the  mortgaged  premises  pro  rata 
towards  the  payment  of  such  notes. 

Appeal  from  a  decree  of  the  circuit  court  for  Linn  county,  rendered  on 
the  pleadings  in  favor  of  plaintiff.  The  complaint  alleges:  1.  The  exe- 
cution of  a  promissory  note  for  two  thousand  four  hundred  and  eighty-six 
dollars  and  six  cents,  January  1,  1877,  by  T.  T.  "Wilson,  with  respondent 
as  surety,  in  favor  of  Smith,  Brassfield  &  Co.,  du^  one  day  after  date; 
the  execution  of  a  second  note  for  seven  hundred  and  twenty-four  dollars 
and  seventy-six  cents,  by  John  8.  Wilson,  with  T.  T.  "Wilson  as  surety, 
to  the  same  firm,  January  1, 1878,  due  one  day  after  date;  the  execution 
of  a  third  note  for  sixty-six  dollars  and  twenty-five  cents,  February  3, 
1879,  due  one  day  after  date,  to  the  same  firm,  by  T.  T.  Wilson;  and  the 
execution  of  a  mortgage  on  the  last-mentioned  date,  by  T.  T.  "Wilson  to 
said  firm,  on  certain  real  estate,  to  secure  the  payment  of  all  of  said  notes. 
2.  The  transfer  of  the  property  in  said  notes  and  mortgage  to  Hiram 
Smith  and  J.  W.  Brassfield,  individually,  the  foreclosure  of  the  mortgage 
by  them,  and  judgments  on  said  notes,  with  award  of  execution  for  any 
deficiency,  after  exhausting  the  proceeds  of  sale  of  the  mortgaged  prop- 
erty. 3.  The  assignment  of  the  decree  and  judgment  to  the  appellants, 
the  issuance  of  execution  and  sale  of  mortgaged  property  for  eight  hun- 
dred dollars,  and  the  application  of  the  entire  net  proceeds  of  the  sale  to 
the  payment  of  the  amounts  which  had  been  adjudged  due  on  the  second 
and  third  notes.  4.  The  payment  by  the  respondent,  upon  the  judgment 
on  the  note  executed  by  him  and  T.  T.  Wilson  of  a  sum  sufiicient  to  sat- 
isfy the  amount  due  thereon,  after  applying  the  net  proceeds  of  the  sale 
of  mortgaged  property  upon  the  judgments  on  all  three  of  said  notes, 
pro  rata,  and  the  commencement  of  a  suit  in  equity  by  him  to  compel 
the  appellants  to  make  such  an  application  of  such  net  proceeds  of  sale; 
the  subsequent  vacation  of  the  sale  by  order  of  the  court,  and  the  resale 
of  the  premises  for  a  much  larger  amount,  to  wit,  one  thousand  eight 
hundred  dollars,  the  net  proceeds  of  which  amounted  to  one  thousand 
six  hundred  and  forty-three  dollars  and  eighty-eight  cents,  and  final  con- 
firmation of  such  sale,  by  the  court;  the  dismissal  of  the  first  suit  to  com- 
pel a  pro  rata  application  of  the  proceeds  of  sale,  and  the  refusal  of  the 
appellants  to  maike  such  application  of  the  proceeds  arising  from  the  last 
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sale.  Tbe  present  suit  was  brought  to  compel  such  application,  and  to 
recover  the  sum  of  two  hundred  and  sixty  dollars,  claimed  to  be  due  re- 
6X)ondent  as  an  overpayment.  .The  answer  denies  that  appellants  "  bave 
any  knowledge  or  information  sufficient  to  form  a  belief/'  as  to  whether 
the  respondent,  or  T.  T.  Wilson,  were  only  sureties  on  the  first  and  sec- 
ond notes  respectively,  as  alleged  in  the  complaint;  and  alleges  that  after 
the  resale,  but  not  until  after  the  complaint  in  this  suit  was  filed,  the 
appellants  did  apply  the  net  proceeds  thereof  pro  rata  upon  the  amounts 
then  due  thereon  and  unpaid — which, in  the  case  of  the  judgment  against 
the  respondent  and  T.  T.  Wilson,  appears  from  the  pleadings  to  have  been 
the  balance,  after  deducting  the  payment  made  by  the  respondent  after 
the  return  of  the  first  sale. 

Flinn  &  Chamberlain,  for  the  appellants. 

Weaiherford  &  Blackburn^  for  the  respondent. 

Watson,  C.  J.     The  denial  of  any  knowledge  or  information  sufficient 
to  form  a  belief  was  a  good  denial  under  the  statute,  and  has  been  so 
held  by  this  court:  C.  C,  sec.  713;  Bobbins  v.  Baker,  2  Or.  52;  Sherman 
T.  Osborn,  8  Id.  66.     But  the  issue  thus  joined  is  immaterial.     If  the 
respondent  was  surety  only  on  the  first  note  secured  by  the  mortgage 
executed  by  the  principal  debtor  to  Smith,  Brassfield  &  Co.,  that  fact 
would  not  of  itself  entitle  him  to  control  the  application  of  the  proceeds 
of  the  sale  of  the  property  covered  by  the  mortgage.     It  is  true  that  con- 
siderable diversity  and  perhaps  some  conflict  exist  among  the  authorities 
upon  this  point.    But  those  which  hold  that  a  surety  in  the  situation  of 
the  respondent  has  no  such  right  are  not  only  more  direct  adjudications 
upon  the  precise  question  involved  here  than  the  others  which  seem  to 
countenance  the  opposite  view,  but  the  doctrine  they  announce  appears 
more  consonant  with  sound  legal  principles:  Belcher  v.  Hartford  Bank, 
15  Conn.  381;  Stamford  Bank  v.  Benedict,  Id.  437;  Wilcox  v.  Fairhaven 
Bank,  7  Allen,  270;  Mathews  v.  Switzler,  46  Mo.  301.     The  appellants  in 
this  case  held  all  three  of  the  notes,  as  well  as  the  mortgage.    There  is 
no  such  question  here  as  is  usually  presented  where  there  is  litigation 
over  the  application  of  payment  between  creditors  holding  distinct  debts 
secured  by  the  same  mortgage.     Between  them  the  rule  as  to  the  applica- 
tion of  the  proceeds  of  sale  of  the  mortgaged  property  contended  for  by 
respondent  applies.    But  it  is  not  based  upon  the  debtor's  contract,  un- 
der which  the  mortgage  security  has  been  furnished.    His  engagement 
is  that  the  security  shall  be  for  all  the  debts  in  full,  and  he  gives  his 
creditors  the  power  over  it  for  that  purpose.     He  can  not  in  ordinary 
cases,  like  the  present  at  least,  compel  an  application  of  the  proceeds  of 
such  security  according  to  the  rule  which  obtains  between  distinct 
creditors. 

After  the  execution  of  the  notes  and  mortgage  in  this  case,  Smith, 
Brassfield  &  Co.  could  have  assigned  the  first  note  only  to  the  appellants 
with  a  distinct  stipulation  in  the  contract  of  assignment  that  the  pro- 
ceeds of  the  mortgage  security  should  first  be  applied  in  payment  of  the 
second  and  third  notes,  and  to  the  exclusion  of  the  first  in  the  event  of 
the  insufficiency  of  such  proceeds  to  satisfy  all  three  of  the  notes,  and 
such  stipulation  would  have  been  valid:  Dixon  v.  Clayville,  Adna'x,  44 
Md.  573.  There  is  no  conflict  among  the  authorities  on  this  point.  And 
if  the  debtor  can  not  insist  on  the  observance  of  the  rule,  against  such 
an  arrangement,  made  exclusively  between  his  creditors,  how  can  his 
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surety?  If  a  creditor,  holding  all  the  debts  thus  secured,  can,  by  means 
of  an  assignment,  confer  a  right  upon  his  assignee  to  apply  the  proceeds 
of  the  mortgage  security  in  contravention  of  the  rule,  without  the  debtor's 
assent,  why  should  he  be  held  by  it  if  he  prefers  to  retain  all  the  debts 
and  obtain  payment  of  them  himself?  If  he  can  give  the  power  to  make 
the  application  in  a  different  manner  by  assignment  of  one  of  the  debts  se- 
cured, he  certainly  may  make  such  application  himself.  In  such  case  the 
debtor's  surety  would  plainly  stand  in  his  shoes  and  not  in  the  creditor's. 
And  as  the  debtor  could  not  complain,  the  surety  could  not.  This  con- 
clusion virtually  disposes  of  the  whole  case.  For,  if  the  appellants  had 
the  right  which  they  exercised,  of  applying  the  proceeds  of  the  sale  of 
the  mortgaged  property  to  the  payment  of  any  of  the  debts  held  by 
them  and  secured  by  the  mortgage,  as  they  might  see  proper,  as  we  hold 
they  had,  in  view  of  the  facts  appearing  in  the  record  of  this  case,  then 
respondent  has  only  paid  what  he  could  have  been  compelled  to  pay,  and 
can  not  recover  it  back. 
Decree  reversed,  with  directions  to  dismiss  the  bill. 


Hughes  v,  Oreoonian  Bailwat  Comfant,  LiMrrED. 

Filed  Janttary^  1884, 

Monet  in  thb  Hands  or  Onb  Corporation,  a  Stockholder  in  Another  corpora- 
tion, the  legal  title  to  which  is  in  the  latter,  is  liable  to  garnishment  at  the  instance  of  a 
creditor  of  the  latter. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

W.  H,  Effinger,  for  the  appellant. 

Bellinger  &  Oearin,  for  the  respondent. 

Watson,  C.  J.  The  respondent,  Hughes,  having  recovered  judgment 
against  the  Oregonian  Navigation  Company,  limited,  for  three  thousand 
eight  hundred  dollars  and  costs,  in  an  action  at  law,  instituted  this  pro- 
ceeding against  the  appellant  to  obtain  satisfaction  thereof,  alleging  that 
it  held  in  its  possession  a  large  sum  of  money  belonging  to  the  judgment 
debtor.  The  issues  were  tried  by  the  court,  and  the  findings  of  fact, 
upon  which  the  judgment  appealed  from  was  rendered,  are  as  follows: 

That  on  the  seventeenth  day  of  May,  1880,  the  Oregonian  Navigation 
Company,  Limited,  purchased  and  became  the  owners  of  these  two  cer- 
tain steamboats  mentioned  in  the  allegations,  interrogatories,  answer, 
and  reply  herein,  called  the  City  of  Salem  and  Ohio;  that  thereafter  said 
company  rebuilt  the  said  steamer  Ohio,  and  gave  to  it  the  name  of  The 
Salem;  the  price  paid  for  said  boats  being  thirty-six  thousand  dollars. 
That  about  the  second  day  of  April,  1881,  the  Oregonian  Bailway  Com- 
pany, Limited,  garnishee  herein,  purchased  four  hundred  and  ninety- 
nine  shares,  of  the  par  value  of  one  hundred  dollars  each,  in  the  capital 
stock  of  the  Oregonian  Navigation  Company,  Limited,  paying  therefor 
thirty-six  thousand  dollars,  being  a  controlling  interest  in  the  stock  of 
said  navigation  company;  that  said  stock  was  purchased  by  the  said  rail- 
way company  as  a  convenient  and  lawful  method  of  owning  and  con- 
trolling said  steamers  by  the  railway  company;  that  said  shares  of  stock. 
No.  7-4 
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were  transferred  as  fallj  paid  up  and  non-assessable,  as  shown  bj  the 
certificate  therefor,  of  which  the  following  is  a  copy: 

''Incorporated  May  U,  1880;  1,000  shares  of  $100  each;  No.  6,  for  499. 

'*  PoBTLAKD,  Obeqom,  April  3,  1881. 
"  Obeoonian  Natigatiojt  Company  (Limited). 
''  This  is  to  certify  that  the  Oregonian  Railway  Company,  Limited,  is 
the  owner  and  holder  of  four  hundred  and  ninety-nine  fully  paid  shares 
of  the  capital  stock  of  the  Oregonian  Navigation  Company,  Limited, 
transferable  only  on  the  books  of  the  company,  at  its  office  in  the  city  of 
Portland,  Oregon,  by  indorsement  hereon  and  surrender  of  this  certifi- 
cate. William  EEm,  President. 

Ellis  G.  Huqhes,  Secretary."  . 

That  during  all  the  time  mentioned  herein  William  Beid  was  manager 
and  Ellis  G.  Hughes  was  the  attorney  of  both  of  said  corporations.  That 
£jllis  G.  Hughes,  as  attorney  for  the  railway  company,  advised  William 
Beid,  the  manager  thereof,  that  the  railway  company  could  not  own  the 
steamboats  herein  mentioned,  as  it  was  a  foreign  corporation;  that  said 
steamers  remained  the  property  of  said  navigation  company  until  Novem- 
ber, 1881,  when  they  were  sold  by  it  to  William  Reid  for  twenty-three 
thousand  dollars;  that  the  proceeds  of  said  sale  were  taken  and  received 
by  the  Oregonian  Railway  Company,  Limited,  garnishee,  defendant 
herein;  that  said  sum  of  twenty-three  thousand  dollars,  so  received  by 
the  railway  company,  is  still  in  the  possession  of  said  company,  garnishee 
herein;  that  Ellis  G.  Hughes  has  a  judgment  for  three  thousand  eight 
hundred  dollars  and  costs,  which  remains  unpaid  and  unsatisfied  in  any 
part,  against  the  said  Oregonian  Navigation  Company,  Limited. 

Judgment  was  given  for  the  respondent  for  the  full  amount  of  his 
judgment  against  the  Oregonian  Navigation  Company,  Limited,  with 
costs. 

We  find  no  ground  for  interfering  with  tl^e  judgment  of  the  circuit 
court.  After  all,  the  appellant  was  only  a  stockholder;  and  the  legal 
title  to  the  boats,  and  funds  realized  from  their  sale,  was  in  the  cor- 
poration— the  Oregonian  Navigation  Company,  liimited.  Nor  is  the 
objection  to  the  proceeding  at  law  well  taken.  It  can  not  be  inferred 
from  the  findings  that  the  appellant  received  this  money  as  a  dividend 
on  its  shares  of  stock,  and  if  it  did  not,  it  had  no  greater  right  to  retain 
it  against  the  judgment  creditor  than  an  entire  stranger  would  have.  It 
had  no  legal  title,  and  simply  had  possession  of  funds  belonging  to  the 
judgment  debtor:  Hyatt  v.  Allen,  56  N.  Y.  553;  Minot  v.  Paine,  99  Mass. 
101. 

The  judgment  affirmed,  with  costs. 
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SUPREME  COURT  OF  UTAH. 
People  eto.  v.  Bipdlecomb. 

r%Ud  November  «7, 1882, 

Motive  op  Witness — Evidence  of. — Where,  on  a  prosecutioii  for  murder,  a  witness 
for  the  people  has  testified  that  he  saw  the  deceased  and  the  prisoner  together,  and  on 
cross-examination  stated  that  he  had  a  motive  for  watching  them,  it  is  error  for  tne  court 
to  allow  the  witness  to  testify,  in  answer  to  a  (question  by  the  prosecution,  and  against 
the  defendant's  objection,  as  to  what  his  motive  was.  And  after  testifying  that  his 
motive  was  the  expectation  of  seeing  a  fight,  because  the  deceased  had  told  him  that  he 
.  had  a  difficulty  with  the  prisoner,  it  is  error  for  the  court  to  refuse  to  strike  out  such 
evidence  of  a  aifficulty,  or  to  caution  the  jury  that  the  statement  of  the  witness  was  not 
evidence  of  such  difficulty. 

The  Exclusion  from  Evidence  of  an  Unauthenticated  Copt  of  an  AccorNT 
Offered  by  the  Defense  for  the  sole  purpose  of  fixing  a  date,  and  thus  corroborating 
the  testimony  of  a  witness,  is  not  error. 

Refosal  tF  the  Court  Ta  Chaboe  the  Jury  that  there  is  No  Evidence  that 
the  prisoner  ever  shot  the  deceased,  or  ever  molested  or  premeditated  shooting  or  kill- 
ing him,  or  ever  had  any  malice  or  ill-feeling  against  him,  is  not  error,  unless  the  evidence 
entirely  failed  to  support  such  facts. 

When  an  Instruction  Asked  for  Contains  Several  Propositions,  one  or  more 
of  which  are  erroneous,  and  the  balance  unobjectionable,  it  is  not  error  for  the  court  to 
refuse  the  whole  request. 

Refusal  to  Give  an  Instruction  Which  has  Already  been  Given  in  substance 
is  not  error. 

Instruction  as  to  what  Constitutes  a  Murder,  Given  in  the  Language  of 
the  Statute,  is  not  error. 

Evidence  in  This  Case  Held  Sufficient  to  Sustain  the  judgment  of  conviction. 

Appeal  from  a  judgment  of  the  third  district  court,  convicting  the  de- 
fendant of  murder.    The  opinion  states  the  facts. 

Sutherland  d  McBride,  for  the  appellant. 

P.  T.  Van  Zile,  for  the  respondent. 

Emebson,  a.  J.  The  defendant  was  indicted  for  the  murder  of  one 
Charles  Jensen,  alleged  to  have  been  committed  on  the  twenty-sixth  of 
November,  1879.  He  was  convicted  of  murder  in  the  first  degree,  and 
upon  the  recommendation  of  the  jury,  as  provided  in  the  statute,  was 
sentenced  to  be  imprisoned  at  hard  labor  in  the  penitentiary  for  life. 
He  appeals  to  this  court,  upon  various  assignments  of  error,  from  the 
judgment  and  order  denying  his  motion  for  a  new  trial.  The  deceased 
was  last  seen  alive  by  several  witnesses  on  the  twenty-sixth  day  ^f 
November,  1879,  in  company  with  the  defendant.  From  this  time  on 
he  was  missed  from  the  neighborhood.  There  seems  to  have  been  some 
talk  of  and  perhaps  some  search  made  for  him.  His  body  was  not 
found  until  February,  1881,  buried  under  not  over  fourteen  inches  of 
soil,  and  not  far  from  where  both  the  defendant  and  deceased  had  lived. 
One  of  the  witnesses  who  assisted  in  exhuming  the  body  from  where  it 
was  found  testified  as  follows:  "  We  found  the  body  but  slightly  buried, 
not  even  six  inches  of  soil  over  the  body,  and  part  of  the  clothing  was 
exposed  at  the  surface;  the  body  had  been  buried  face  downwards. 
There  was  only  the  skeleton  left,  but  the  frame  was  intact,  but  sepa- 
rated some  by  handling  when  dug  up.  I  did  not  particularly  examine 
the  clothing.  The  coat  was  yellow  ducking,  lined  with  light-colored 
blanket;  overalls  of  the  same  material.  The  body  was  taken  to  Stock- 
ton, and  there  the  coroner  held  an  inquest.    There  was  a  patch  on  the 
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knee  of  tbe  OTerallts.  We  found  a  belt  ou  the  body  and  a  knife  in  tbe 
pocket;  these  have  been  in  my  possession  ever  since.  [Produces  them 
before  the  jury.]  I  found  a  bullet-hole  on  the  back  part  of  the  skull,  on 
the  left  side;  the  skull  being  removed  from  the  trunk,  a  bullet  consid- 
erably battered  dropped  out,  ^hich  I  kept,  and  here  produce.  [Pro- 
duces it  and  shows  it  to  the  jury.]  The  body  was  found  in  Tooele 
county,  in  Utah  territory.  I  was  present  at  the  trial  of  the  defendant  be- 
fore a  justice  of  the  peace." 

Witness  was  asked  if  he  knew  of  any  difficulty  between  defendant  and 
Jensen  about  a  gun  and  saddle.  He  replied,  "  I  heard  defendant  say  he 
had  bought  a  gun  of  a  person  whom  I  did  not  know."  The  body  was 
identified  by  the  clothing  and  articles  found  with  it.  There  was  testi- 
mony on  the  part  of  the  prosecution  of  admission,  of  the  defendant  that 
he  had  '*  fixed"  or  '*  killed "  the  deceased.  The  prosecution  attempted 
to  prove  by  several  witnesses  tliat  there  had  been  a  difficulty  between  the 
defendant  and  the  deceased. 

The  first  point  urged  on  behalf  of  the  defendant  on  this  appeal  refers 
to  the  rulings  of  the  court  in  connection  with  the  testimony  of  one  Will- 
iam Bracken,  a  witness  on  the  part  of  the  prosecutioii.  The  testimony 
and  rulings  were  as  follows:  **  I  am  postmaster  at  Rush  lake.  I  know 
the  defendant,  and  knew  Charles  Jensen.  I  saw  him  on  the  twenty-sixth 
day  of  November,  1879.  He  had  been  gone  for  some  time,  and  he  re- 
turned to  Bush  lake,  I  think,  on  the  seventeenth  day  of  November,  1879, 
or  that  was  the  ^rst  time  I  saw  him.  He  went  to  Frisco  between  tbe 
first  and  tenth  of  May  of  that  year.  I  don't  know  as  I  saw  him  again 
after  the  seventeenth  of  November  until  the  twenty-sixth.  On  that  day 
I  saw  him  and  the  defendant  together."  On  cross-examination,  said 
witness  said:  "  I  am  not  on  friendly  terms  with  the  defendant.  I  saw 
Jensen  and  defeudant  together  in  front  of  my  store  about  ten  a.  u.,  talk- 
ing together,  and  saw  them  together  again  about  the  same  place  about 
three  p.  h.  I  watched  them  closely."  Counsel  for  the  defendant  asked 
witness  if  he  had  any  motive  for  watching  or  that  led  him  to  notice  par- 
ticularly. Witness  said  he  had,  and  was  about  to  explain  his  reason 
when  he  was  stopped  by  the  defense.  Counsel  for  the  people  insisted 
tbat  the  witness  having  stated  that  there  was  a  reason  why  he  watched, 
he  had  a  right  to  explain  why  he  watched;  he  had  a  right  to  explain 
what  it  was,  also;  as  it  then  stood,  the  jury  might  infer  that  he  had  some 
sinister  motive. 

^he  question  was  then  asked  by  the  people's  counsel:  *'  What  induced 
you  to  notice  particularly  the  circumstance  of  seeing  Jensen  and  the  de- 
fendant together  on  the  twenty-sixth  of  November,  1879?"  The  de- 
fendant's counsel  objected  to  said  question,  because:  1.  The  people 
have  no  right  to  ask  the  question  to  test  the  witness's  recollection,  for  that 
is  the  privilege  solely  of  the  party  cross-examining;  2.  The  question  ia 
general,  and  would  leave  the  witness  to  state  hearsay  or  other  incompe- 
tent matter.  The  court  directed  that  the  witness  state  any  fact  or  cir- 
cumstance which  existed  to  impress  the  circumstance  on  his  mind. 

The  witness  answered:  **I  knew  there  was  a  difficulty  between  the  ac- 
cused and  Jensen,  and  I  expected  to  see  a  fight."  Defendant's  counsel 
then  asked  witness  if  he  ever  saw  the  parties  together  having  difficulty. 
Answer.     No. 

Q.  How  do  you  know  they  had  difficulty  except  by  hearsay?  A, 
Jensen  told  me  so. 
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Defendant's  counsel  moves  to  strike  out  this  answer,  and  also  that  to 
the  last  question  on  the  part  of  the  people,  because  he  states  a  fact  not 
competent,  namely,  a  statement  of  Jensen.  The  attorney  for  the  peo- 
ple objected  to  the  striking  out,  and  the  motion  was  denied.  Defendant's 
counsel  then  and  there  excepted.  Whereupon  defendant's  counsel 
asked  the  court  to  caution  the  jury  that  the  witness's  statement  that 
Jensen  told  him  there  was  a  difficulty  was  only  evidence  that  witness 
had  that  circumstance  to  induce  him  to  watch  them,  and  was  not  evi- 
dence that  there  was  a  difficulty  between  them;  which  caution  the  court 
refused  to  give,  and  to  which  the  defendant's  counsel  excepted^ 

The  objection  to  the  question  asked  by  the  prosecution  should  have 
been  sustained.  He  was  their  witness.  The  fact  they  sought  to  estab- 
lish by  him,  and  for  which  he  was  ostensibly  called,  had  been  squarely 
and  unequivocally  testified  to.  On  the  cross-examination  he  had  stated 
that  he  had  a  motive  for  watching  the  parties.  What  his  motive  was, 
beyond  the  fact  that  it  served  to  fasten  the  circumstance  he  had  testified 
about  upon  his  mind,  was  immaterial.  The  counsel  for  the  defendant 
seemed  content  to  leave  the  matter  there,  and  the  prosecution  should 
have  been  equally  so.  The  answer  of  the  witness  to  the  former  ques- 
tion did  not  give  the  prosecution  the  right  to  put  and  have  answered  the 
question  objected  to.  It  in  no  sense  related  to  new  matter  drawn  out 
on  the  cross-examination.  The  question  itself,  had  it  been  otherwise 
competent,  was  too  general,  and  left  the  witness  to  state,  as  he  did  state, 
hearsay  and  incompetent  matter.  It  follows,  of  course,  that  after  the 
answers  on  the  re-cross-examination,  the  defendant's  motion  to  strike  out 
should  have  been  granted;  and  failing  in  this,  beyond  all  question  the 
limitation  as  to  the  effect  of  the  testimony,  and  the  caution  counsel  for 
the  defendant  asked  to  have  given  to  the  jury,  should  have  been  granted.- 
The  answer  was  clearly  inadmissible  as  evidence  of  any  difficulty  between 
the  defendant  and  the  deceased.  That  there  had  been  a  difficulty  be- 
tween them  on  or  about  that  date,  the  prosecution  seemed  anxious  to 
prove,  probably  to  furnish  a  motive  for  the  alleged  crime. 

The  course  pursued  at  the  trial  with  this  witness,  and  especially  the 
refusal  of  the  court  to  withdraw  from  the  attention  of  the  jury  the  state-, 
ment  about  the  difficulty  as  any  proof  that  there  ever  was  one,  gave  to 
this  testimony  an  undue  prominence,  and  there  being  nothing  in  the 
record  showing  the  contrary,  we  must  presume  that  injury  resulted  from 
its  admission.  This  error  furnishes  sufficient  ground  for  the  reversal  of 
the  judgment.  It  was  not  error  to  exclude  the  "  butcher  account,"  ofi'ered 
for  the  purpose  of  fixing  a  date,  and  thus  corroborating  the  testimony  of 
Mrs.  Biddlecome,  the  mother  of  the  defendant,  and  a  witness  for  him. 

She  testified  that  he  was  at  home  on  the  twenty-fourth,  twenty-fifth, 
and  twenty-sixth  of  the  month,  and  that  on  the  twenty-fourth  he  had 
killed  an  animal,  and  on  the  twenty-fifth  had  taken  the  carcass  to  one 
Mitchell,  a  butcher,  who  gave  them  credit  for  it  on  account.  The  wit- 
ness produced  a  paper  writing,  and  said:  "I  received  this  from  Mr. 
Mitchell,  the  butcher."  Offered  in  evidence.  Objected  to  by  the  peo- 
ple's attorney  and  ruled  out  by  the  court.  The  objection  stated  by  the 
people's  attorney  was,  the  paper  was  not  signed  by  Mitchell,  and  it  does 
not  appear  that  he  wrote  it.  Objection  being  sustained  by  the  court,  the 
defendant's  counsel  then  and  there  excepted  to  the  ruling.  The  paper 
writing  purported  to  be  an  account  between  the  witness  and  Mitchell, 
commencing  on  November  25, 1879,  and  ending  on  the  thirtieth  of  thu 
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same  montli.  Among  other  items,  and  the  onlj  item  of  credit,  is  one 
under  date  of  November  25tb,  of  one  hundred  and  twenty-five  pounds  of 
beef.  That  the  paper  offered  was  a  copy,  there  can  be  no  doubt,  for  the 
witness  swears  that  she  procured  it  of  Mitchell,  and  it  bears  date  at  an* 
other  place  than  that  where  the  parties  lived  at  the  time  the  transaction 
occurred,  and  on  September  G,  1881.  It  needs  no  argument  or  citation 
of  authorities  to  demonstrate  that  this  unauthenticated  copy  of  an  ac- 
count is  inadmissible  for  any  purpose. 

The  refusal  of  the  court  to  give  the  following  requests,  on  the  part  of 
the  defendant,  is  relied  upon  as  error: 

**  4.  There  is  no  evidence  in  this  case  that  the  defendant  shot  Jensen. 

**  5.  There  is  no  evidence  that  the  defendant  ever  molested  or  premed- 
itated the  shooting  or  killing  of  Charles  Jensen. 

''  6.  There  is  no  evidence  that  the  defendant  ever  had  any  malice  or 
ill-feeling  against  Jensen.  The  jury  have  no  right  to  find  that  there  was 
ill-feeling,  or  that  there  was  a  dispute  between  them,  from  any  evidence 
of  a  rumor  to  that  effect,  or  from  proofs  of  any  declaration  made  by 
Jensen;  nor  is  it  proper  for  the  jury  to  take  into  consideration  as  evi- 
dence any  such  rumor  or  declaration.     *     *     * 

"  8.  The  jury  have  no  right  to  convict,  unless  the  testimony  convinces 
them  of  the  defendant's  guilt  beyond  a  reasonable  doubt.  They  should 
uot  convict  unless  the  proof  is  so  full  and  convincing  that  it  excludes  or 
disproves  every  reasonable  hypothesis,  except  that  the  defendant  is  guilty. 
The  proof  must  be  then  sufficient  and  convincing  that  Jensen  is  dead, 
and  came  to  his  death  on  the  twenty-sixth  day  of  November,  1879;  and 
that  the  remains  found  in  February,  1881,  were  his;  that  the  defendant 
shot  and  killed  him,  and  that  the  defendant  committed  the  act  mali- 
ciously and  premeditated  it." 

And  the  following:  *^  Bumor  is  not  evidence,  nor  are  the  declarations 
of  the  deceased,  not  known  to  have  been  made  to  or  in  the  hearing  of 
the  defendant,  and  the  jury  are  instructed  that  they  can  not  find  any  fact 
upon  such  testimony." 

All  the  foregoing  requests  were  refused,  except  as  they  were  otherwise 
given  in  the  charge.  The  fourth  and  fifth  requests  were  properly  refused, 
because  the  effect  of  giving  them  would  have  been  to  take  the  entire  case 
from  the  jury.  There  was  some  evidence  relative  to  the  point  covered  by 
each  request.  By  the  statute  the  jurors  are  made  the  sole  judges  of  the 
facts  and  the  weight  of  the  evidence.  These  requests,  however,  sought 
to  have  the  court  itself  pass  upon  the  weight  of  this  evidence,  and,  in 
effect,  direct  a  verdict  of  acquittal.  Requests  so  framed  are  never  proper, 
unless  upon  points  entirely  unsupported  by  proof.  This  applies  equally 
to  the  first  sentence  of  the  sixth  request.  The  balance,  however,  was 
unobjectionable,  and  might  very  properly  have  been  given.  But  when  a 
request  to  charge  contains  several  propositions,  one  or  more  of  which 
are  erroneous  and  the  balance  unobjectionable,  it  is  not  error  for  the 
court  to  refuse  the  whole  request.  The  better  practice,  however,  is  to 
call  the  attention  of  counsel  to  thiB  objectionable  matter,  that  he  may 
rewrite  it  if  he  so  desires,  or  the  court  may  modify  it  so  as  to  make  it 
conform  to  hib  ideas  as  applicable  to  the  case,  but  he  is  not  bound  to  do 
this,  and  it  is  not  error  if  he  does  not. 

The  substance  of  the  eighth  request  had  already  been  given  by  the 
court  in  as  full  and  complete  terms  as  those  embodied  in  the  request.  It 
was,  therefore,  not  error  to  refuse  to  give  it.    The  last  request,  which  is 
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not  Dumberect,  sbould  bave  been  given.  Tbis  was  tbe  final  and  closing 
effort  on  tbe  part  of  tbe  defendant  to  get  rid  of  tbe  effect  of  tbe  testi- 
mony of  the  witness  Bracken,  wbicb  bad  been  improperly  admitted.  It 
was  a  correct  statement  of  tbe  law  as  applied  to  the  declarations  in  evi- 
dence in  tbis  case.  Upon  tbe  argument  it  was  claimed  for  the  defend- 
ant, that  tbe  definition  of  murder,  as  given  in  tbe  instructions  by  tbe 
court,  was  incomplete,  tbe  element  of  unlawfulness  being  entirely 
omitted.  Tbis  criUcism  was  not  warranted  by  tbe  facts.  In  the  cbarge, 
tbe  court  used  tbis  language:  "  By  our  statute,  '  murder'  is  tbe  unlawful 
killing  of  a  buman  being  witb  malice  aforetbougbt,  and  is  divided  into 
degrees,  tbe  first  and  second  degrees,"  and  tben  proceeded  to  define  tbe 
different  degrees.  It  is  claimed  for  tbe  defendant  tbat  tbe  verdict  is 
not  sustained  by  tbe  evidence.  In  tbe  case  of  tbe  People  v.  Glawson, 
Utab,  502,  tbis  court  beld,  tbat  *'  before  tbis  court  will  set  aside  a  verdict 
on  appeal,  on  tbe  ground  tbat  tbe  verdict  is  contrary  to  tbe  evidence,  it 
sbould  appear,  eitber  tbat  tbere  is  an  absence  of  evidence  against  tbe 
prisoner,  or  a  decided  preponderance  of  evidence  in  bis  favor.  So  mucb 
depends  upon  tbe  demeanor  of  a  witness  on  tbe  stand,  tbe  manner  in 
wbicb  bis  testimony  is  given,  and  wbicb  can  not  be  brougbt  in  or  made 
a  part  of  any  record,  tbat  tbe  statute  bas  very  properly  made  tbe  jurors 
tbe  sole  judges  of  tbe  weigbt  to  be  given  to  it.  Tbe  record  in  tbis  case 
does  not  sbow  sucb  an  absence  of  evidence  against  tbe  defendant  or  sucb 
a  preponderance  in  bis  favor  tbat  we  can  say  tbat  j^be  jury  was  influenced 
by  passion  or  prejudice.  Tbe  evidence  was  conflicting.  It  is  evident 
that  tbe  jury,  who  are  made  by  tbe  statute  tbe  sole  judges  of  tbis  credi- 
bility, did  not  believe  some  of  tbe  defendant's  witnesses."  Tbis  language 
is  applicable  to  tbe  case  at  bar.  There  was  no  error  in  refusing  to  grant  a 
new  trial  on  tbis  ground.  Tbe  alleged  misconduct  of  one  of  tbe  jurors 
is  not  sustained  by  tbe  evidence  in  relation  to  tbat  matter,  and  bence 
f urnisbed  no  sufficient  ground  for  a  new^  trial.  But  for  tbe  errors  above 
mentioned  tbe  judgment  of  tbe  tbird  district  court  is  reversed,  and  a  new 
trial  ordered. 

Twiss,  A.  J.,  concurring.  I  concur  in  tbe  reversal  of  tbis  case,  but 
not  upon  tbe  grounds  given  in  tbe  opinion  of  tbe  majority  of  tbe  court. 
Tbe  first  part  of  tbe  eigbtb  instruction  was  in  substance,  by  tbe  court  in 
its  cbarge,  properly  submitted  to  tbe  jury.  The  clause,  **  tbey  sbould 
not  convict  unless  tbe  proof  is  so  full  and  convincing  that  it  excludes  or 
disproves  every  reasonable  bypotbesis,  except  tbat  tbe  defendant  is  guilty/" 
was  not,  eitber  in  form  or  substance,  given  to  the  jury.  Refusing  to  give*, 
tbis  in  substance,  as  requested,  was,  in  my  opinion,  error.  Tbe  authori- 
ties on  this  point,  it  seems  to  me,  are  conclusive,  and  for  tbis  reason  I  am 
of  the  opinion  that  tbe  case  is  properly  reversed:  Gommonwealtb  v. 
Webster,  5  Cusb.  295,  317;  Eoscoe's  Crim.  Ev.,  7th  ed.,  p.  16,  and  note. 

Tbe  last  request  of  defendant,  wbicb  is  not  numbered,  was  properly  re- 
fused. Had  it  been  given,  the  jury  would  bave  been  instructed  that 
**  rumor  is  not  evidence,"  but  not  told  what  **  rumor"  is,  or  what  partic- 
ular evidence  or  testimony  was  thereby  referred  to;  they  would  bave 
been  left  to  guess  or  determine  as  best  tbey  could  what,  if  any,  rumor 
tbere  was  in  evidence.  Sucb  an  instruction,  instead  of  giving  light  and 
guidance  as  to  tbe  particular  evidence  sought  thereby  to  be  brought  into 
question,  would  bave  tended  to  mystify,  confuse,  and  involve  all  the  evi- 
dence in  perplexity  and  confusion,  and  therefore  was  properly  refused.. 
"What  is  rumor,  might  have  been,  under  the  circumstances  of  the  case,  a. 
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question  in  the  mind  of  the  jury  of  great  difficulty;  and  the  words,  "nor 
are  the  declarations  of  the  deceased  not  known  to  have  been  made  to  or 
in  the  hearing  of  the  defendant/'  do  not  necessarily  make  clear  to  the 
jury  what  particular  testimony  or  words  are  struck  at  by  the  proposed 
instructions.  When  instructions  are  asked,  they  should  be  precise  and 
certaio  to  a  particular  intent,  that  the  point  intended  to  be  raised  may  be 
distinctly  seen  by  the  court,  and  that  error,  if  one  be  made,  be  distinctly 
assigned:  United  States  t.  Bank  of  Metropolis,  15  Pet.  377-406;  McEin- 
ney  v.  Snyder,  78  Pa.  St.  497;  Talbert  v.  Mearns,  21  Mo.  427-431;  Rollins 
V.  Gate,  1  Heisk.  97.  It  is  the  province  and  duty  of  the  court  to  decide 
upon  the  admissibility  of  evidence,  and  if  improper  evidence  is  admitted, 
it  is  error  for  which  the  party  thereby  aggrieved  has  a  remedy;  but  when 
once  admitted,  it  is  for  the  consideration  of  the  jury  until  withdrawn  by 
the  court,  and  when  the  court  undertakes  to  withdraw  such  evidence,  it 
should  be  so  clearly  and  distinctly  described  as  to  leave  no  room  for  doubt 
or  conjecture.  The  question  whether  the  court  below  erred  in  refusing 
to  caution  the  jury,  as  requested  by  counsel  for  the  defendants,  as  to  the 
testimony  of  Bracken,  is  one  upon  which  I  express  no  opinion,  except 
that  the  testimony  is  near  the  boundary  line  between  what  is  included 
as  the  res  geske  upon  one  side  and  hearsay  upon  the  other. 


Balfson  V,  Gannon  et  al.,  Adm'rs,  etc. 

Filed  February  IS,  1883. 

An  Administrator  is  not  Authorized  to  Erect  a  Dwelling-house  with  the 
assets  of  the  estate,  to  be  occupied  by  liim,  or  for  any  other  use  or  purpose;  nor  is 
money  borrowed  for  such  purpose  a  charge  against  the  estate,  although  it  may  be  against 
the  administrator  individually. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of  the 
defendants.     The  opinion  states  the  facts. 

8.  H,  Lewis,  for  the  appellant. 

J.  H.  Borenian,  for  the  respondents. 

Twiss,  A.  J.  Upon  the  death  of  the  intestate,  the  lot  of  land  upon 
which  the  house  was  built  descended  to  his  heirs,  subject  to  the  payment 
of  the  debts  of  tbe  deceased — to  the  control  of  the  probate  court,  and 
possession  of  the  administrator  for  the  purpose  of  administration: 
Comp.  Laws,  sec.  701.  It  is  the  duty  of  the  administrator  to  administer 
the  estate,  to  take  care  of  and  to  preserve  it,  to  collect  all  the  ndoneys 
due  it,  to  pay  all  of  its  indebtedness,  and  to  render  his  accounts, 
and  to  dis2>ose  of  the  balance  in  his  hands  as  required  by  law.  Having 
done  this,  the  estate  is  administered,  and  he  is  entitled  to  his  discbarge; 
and  the  heirs  are  entitled,  in  due  form  of  law,  to  their  resjpective  portioDS 
of  tbe  estate.  Tbe  administrators  were  not  authorized  to  erect  a  dwell- 
ing-house with  the  funds  or  assets  of  the  estate,  to  be  occu])ied  by  one 
of  them,  or  for  any  other  use  or  purpose  ;  neither  could  they  involve  the 
estate  by  borrowing  money  with  which  to  pay  for  material  and  for  labor 
performed  in  the  construction  of  such  house. 

They  did  not  have  authority  to  cbarge  the  estate  with  the  repayment 
of  money  by  them  borrowed  for  this  purpose.  The  borrowing  of  this 
money  was  not  a  contract  between  Thomas  F.  Heath  as  admiiiisiraior 
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and  the  appellant,  although  it  may  have  been  a  contract  between  him 
individually  and  the  appellant:  Tompkins,  Adm'r  etc.,  v.  Weeks  et  al., 
26  Gul.  51;  Estate  of  Millinovich,  5  Nev.  189;  Austin  et  al.  y.  Munro  et 
al. ,  Ex'r  etc. ,  47  N.  Y.  360.  The  facts  that  the  estate  of  the  deceased 
was  im proved  and  the  value  of  it  enhanced  by  the  erection  of  the  house, 
and  that  the  money  was  borrowed  for  the  purpose  of  in  part  paying  for 
material  and  labor  necessary  for  the  construction  of  the  same,  do  not 
make  the  estate  liable  for  the  debt  thus  contracted.  An  administrator  is 
not  permitted  to  Use  the  funds  of  his  estate,  or  to  borrow  money  upon  its 
credit  or  liability,  for  such  speculative  purpose:  Merchants'  National 
Bank  v.  Weeks,  Adm'r,  53  Vt.  115;  Tompkins  v.  Weeks,  26  Cal.  51,  60. 
The  judgment  of  the  district  court  is  affirmed. 

HuNTEB,  C.  J.,  and  Emerson,  A.  J.,  concurred. 


CfiisMON,  Collector  etc.^  v.  Bingham  Canton  &  Camp  Floyd  B.   B.  po. 

Mled  February  S4,  1883. 

An  Undertakino  on  Appeal  can  not  be  Dispensed  with  in  an  Appeal  by  a  collec- 
tor of  taxes  from  a  judgment  against  him,  in  an  action  to  recover  delinquent  taxes.  If 
such  undertaking  be  not  filed  as  required  by  statute,  the  appeal  will  be  dismissed. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  third  district 
court.     The  opinion  states  the  facts. 

Zerubbabel  Snow,  Bosborough  db  Merrill,  Marshall  d:  Boyle,  and  i?.  N, 
Baskin,  for  the  appellant. 

Sutherland  db  Mc  Bride,  for  the  respondent. 

Emerson,  J.  The  respondent  moves  to  dismiss  this  appeal,  on  the 
ground  that  no  undertaking  has  been  filed  or  deposit  made  with  the 
clerk  as  required  by  the  statute.  The  appellant  is  collector  of  taxes  for 
the  county  of  Salt  Lake,  and  brought  this  suit  to  recover  certain  taxes 
assessed  against  the  respondent  which  were  delinquent.  Judgment  was 
against  him  in  the  court  below,  and  he  appealed  to  this  court,  but  filed 
no  undertaking  on  appeal,  for  the  reason  stated  below. 

By  section  329  of  the  practice  acft,  to  render  an  appeal  effectual  for  any 
purpose,  in  any  case,  it  is  required  that  a  wiitten  undertaking  be  filed, 
or  a  deposit  of  money  made  with  the  clerk,  within  five  days  after  the 
notice  of  appeal  is  filed.  Section  344  provides  that  the  court  below 
may,  in  its  discretion,  dispense  with  this,  '*  when  the  appellant  is  an  ex- 
ecutor, administrator,  trustee,  or  other  person  acting  in  another's  right." 
The  appellant,  conceiving  himself  within  the  provisions  of  the  latter  sec- 
tion, obtained  from  the  court  below  an  order  dispensing  with  the  under- 
taking required  by  section  339. 

The  authority  by  which  the  collector  sues  for  these  delinquent  taxes 
is  found  in  the  session  laws  of  1880,  page  44,  and  is  as  follows:  ''On  or 
before  the  first  Monday  in  May  in  each  year  the  collector  of  each  county 
shall  settle  with  the  cle;'k  of  the  county  court,  and  make  full  payment 
into  the  county  treasury  of  all  taxes  due.  If  any  tax  shall  remain  unpaid 
to  the  collector  on  the  said  thirty-first  day  of  May,  the  collector  shall  have 
in  his  own  individual  right  a  right  of  action,  the  same  as  on  an  express 
contract  for  the  direct  payment  of  money,  against  each  delinquent,  and  no 
taxable  property  of  such  delinquent  shall  be  exempt  from  execution  on  a 
judgment  in  such  case." 


698  WEST  COAST  REPORTER.  [Sup.  Ct  Utah. 

By  the  express  provisions  of  the  act  he  must  bring  suit  in  his  own  name 
and  in  his  individual  right.  So  far  as  the  money  due  from  the  delinquent 
tax-payer  is  concerned,  he  is  a  trustee  for  no  one,  and  in  bringing  the 
suit,  he  is  acting  in  his  own  and  not  in  another's  right  The  court  could 
not  legally  dispense  with  the  filing  of  the  uuderti^ing  on  this  appeaL 
The  appeal  is  therefore  ineffectual  for  any  purpose. 

The  motion  is  granted  and  the  appeal  is  dismissed. 

HuirrEB,  G.  J.,  and  Twiss,  J.,  concurred. 


Snow  v.  Crow. 

rUed  February  S8,  188S, 

ft 

Errobs  Alleged  to  have  Occurred  on  the  Trial  will  not  be  Coksidersd  by  the 
appellate  court,  when  the  statement  used  on  themotion  for  a  new  trial  was  not  signed* 
when  tiled,  either  by  the  appellant  or  his  attorney,  or  other  person  for  him,  in  the  man- 
ner required  by  statute. 

■ 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

James  McKnight^  for  the  appellant. 

B,  B.  Tripp,  for  the  respondent. 

Twiss,  A.  J*.  This  is  an  appeal  from  the  third  district  court.  Several 
errors  are  alleged  to  have  been  committed  by  the  court  during  the  trial, 
which  was  by  jury;  but  we  pass  upon  none  of  them,  for  the  reason  that 
this  case  is  not  properly  here.  Under  the  direction  of  the  court  there 
was  a  verdict  for  the  plaintiff.  The  record  shows  that  the  appellant  filed 
with  the  clerk  of  the  district  court  a  paper  which,  in  terms,  was  a  state- 
ment on  a  motion  for  a  new  trial,  but  it  was  not  signed,  when  filed,  either 
by  him  or  by  any  attorney,  or  other  person  for  him.  After  the  time 
allowed,  by  statute  to  file  such  statement  had  expired,  and  after  motion 
was  made  by  plaintiff  to  strike  the  same  from  the  files  because  of  such 
defect,  the  defendant's  attorney,  McKnight,  without  leave  of  court  or 
consent  of  the  plaintiff,  took  the  papers  of  the  case,  including  the  state- 
ment, from  the  clerk's  office  and  signed  the  statement,  and  then  returned 
them  all  to  the  place  from  whence  he  took  them.  Neither  the  pages  nor 
the  lines  of  the  statement  were  numbered.  A  copy  of  such  paper  before 
it  was  signed,  left  with  plaintiff's  attorney ,  was  the  only  attempt  to  make 
service  of  it  upon  the  respondent. 

In  these  respects  there  was  a  failure  on  the  part  of  the  appellant  to 
comply  with  the  clear  and  express  requirements  of  the  statute.  And  as 
he  elected  to  stand  upon  the  record  thus  made  rather  than  to  move  for 
leave  to  make  at  the  proper  time  the  necessary  amendments,  the  court 
below  committed  no  error  in  disregarding  such  statement  and  in  over- 
ruling the  motion  for  a  new  trial. 

By  the  acts  of  the  defendant's  attorney  in  subtly  taking  the  papers  of 
the  case  from  the  clerk's  office,  and  signing  the  statement,  and  thus  re- 
turning it  to  the  pla.ce  he  took  it  from,  he  merited  and  became  entitled 
id  the  rebuke  and  censure  of  the  court,  rather  than  his  client  thereby  to 
new  or  enlarged  rights  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 

Hunter,  C.  J.,  and  Emerson,  A.  J.,  concurred. 
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VOGEL  V.   WaLKEB   ET  AL. 
Filed  March  2,  X883. 

A  CJoMPLAiNT  IK  AN  AcTiON  TO  RECOVER  THE  Amoukt  OP  A  DEPictENCT  after  a  Sale 
of  morl^gaged  premises- under  a  judgment  of  foreclosure  mast  allege  that  such  deficiency 
has  not  been  paid.  An  allegation  of  the  insolvency  of  the  judgment  debtor  is  not 
enough. 

Appeal  from  a  judgment  of  the  district  courts  entered  in  favor  of  the 
defendant.     The  opinion  states  the  facts. 

B,  B,  Tripp,  for  the  appellant. 

(7.  K.  Oilchrisly  for  the  respondents. 

Twiss,  A.  J.  The  pl&intiff  certainly  had  no  claim  against  the  defend- 
ants, unless  there  was  something  due  to  and  owing  her  by  reason  of  and 
under  the  deficiency  judgment  obtained  by  her  against  James  Crossley. 
If  that  was  paid,  the  mortgage  debt  was  no  longer  in  existence,  and  she 
not  only  had  no  claim  against  either  of  the  Crossleys,  but  no  pretense  of 
claim  against  the  defendants.  Without  expressing  any  opinion  as  to  the 
sufficiency  of  the  allegations  of  the  issuance  and  return  of  the  execution 
issued  upon  that  judgment,  but  considering  as  admitted  that  the  execu- 
tion was  in  due  form  of  law,  that  it  was  placed  in  the  hands  of  a  proper 
officer  for  service,  that  he  made  diligent  search  for  property  of  James 
Crossley  and  found  none,  that  the  officer  in  due  form  made  return 
thereon  of  such  facts,  and  returned  the  execution  to  the  clerk  in  Decem- 
ber, 1880,  and  that  James  Crossley  at  the  time  this  action  was  commenced, 
March  14, 1881,  was  insolvent,  it  by  no  means  follows  as  a  legal  sequence 
that  on  the  last-named  date  the  judgment  was  in  force,  or  that  by  virtue 
thereof,  or  otherwise,  the  judgment  debtor  was  indebted  to  or  owing  the 
plaintiff  any  sum  whatever.  The  complaint  contains  no  allegation  of. 
any  existing  indebtedness  to  the  plaintiff  from  either  of  the  Crossleys  at 
the  time  the  action  was  commenced. 

In  Frisch  v. Caler,  21  Cal.  71,  the  court  say:  "It  is  necessary  in  an 
action  on  a  promissory  note  to  allege  that  the  note  has  not  been  paid/' 
Hershfiield  et  al.  v.  Aiken  et  al.,  3  Mont.  442,  was  an  action  to  foreclose 
a  mortgage  given  to  secure  the  j^&yment  of  two  promissory  notes.  One 
of  the  questions  involved  in  the  case  was,  *^  Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action  ?  "  Upon  this  point  the  court, 
after  citing  Frisch  v.  Caler,  supra;  Davanay  v.  Eggenhoff,  43  Cal.  395; 
Doyle  V.  Phoenix  Ins.  Co.,  44  Id.  264;  and  Boberts  v.  Treadwell,  50  Id. 
520,  says:  **  Under  these  authorities  we  must  hold  that  the  complaint  is 
defective  in  not  alleging  that  the  notes  sued  on  still  remain  unpaid,  and 
that  no  breach  of  the  contract  is  alleged.''  The  principle  of  law  and 
rule  of  pleading  stated  in  these  cases  is  undoubtedly  correct,  and  I  can 
conceive  of  no  reason  for  an  exception  to  the  rule,  excepting  the  plaintiff 
from  the  necessity  of  alleging  that  the  deficiency  judgment  is  still  in 
force  and  unpaid.  The  charge  that  Crossley  was  insolvent  at  the  time  of 
the  commencement  of  this  action  does  not  enable  the  plaintiff  to  ignore 
well-established  rules  of  pleading,  nor  does  it  raise  any  legal  presump- 
tion attaching  to  the  allegations  of  the  complaint  that  the  judgment  was 
not  paid.  That  it  was  paid  should  have  been  so  clearly  and  concisely 
stated  that  reference  to  extraneous  allegations  in  aid  of  such  statements 
would  be  unnecessary  and  redundant. 

There  being  no  allegation  of  existing  indebtedness  on  the  part  of 
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James  Crosslej  to  the  plaintiff  by  re«ison  of  or  upon  the  deficiency  judg- 
ment, the  complaint  contains  no  cause  of  action  against  the  defendants, 
and  thet^efore  it  is  unnecessary  to  consider  any  of  the  other  questions 
presented  by  the  briefs  and  arguments  of  counsel. 

The  demurrer  to  the  complaint  was  rightfully  sustained,  and  the  judg- 
ment of  the  district  court  is  affirmed. 

HuNTEB,  C.  J.y  concurred. 

Emebson,  a.  J.,  dissented. 


SUPREME  COURT  OF  WTOMTNG. 
Kent  v,  Upton,  Assignee,  etc. 

med  April,  188S. 

Motion  for  New  Trial,  when  must  be  Made. — The  provisions  of  the  compiled 
laws  of  Wyoming,  sections  308  and  309,  regulating  the  time  within  which  motions  for 
new  trials  may  be  tiled,  are  mandatory,  and  the  lower  court  can  not  extend  such  time 
npon  the  oral  ex  parte  application  of  the  party  desiring  to  move.  Unless  such  motion  is 
made  within  the  required  time,  an  appeal  therefrom  will  not  be  considered  by  the  appel- 
late court 

The  Court  will  not  Hesitate  to  Reverse  a  Prior  Ruling  made  in  the  same  case, 
on  a  mere  matter  of  practice,  when  satisfied  that  such  ruling  is  erroneous. 

Ebbob  to  the  district  court  for  the  first  judicial  district  for  Laramie 
county.     The  opinion  states  the  facts. 

TF.  W,  Corlett,  for  the  plaintiff  in  error. 

C.  N,  Potter,  for  the  defendant  in  error. 

Seneb,  C.  J.  This  was  a  civil  action,  brought  in  the  district  court  for 
the  first  judicial  district  in  and  for  Laramie  county,  by  Clark  W.  Upton, 
assignee  in  bankruptcy  of  the  Great  Western  Insurance  Company,  against 
Thomas  A.  Kent  as  a  stockholder  in  said  company,  to  recover  the  balance 
alleged  to  be  due  on  a  subscription  to  the  stock  of  the  said  company,  and 
unpaid.  The  petition  alleged  that  said  Kent  was  the  owner  of  ten  shares 
of  the  stock  originally  subscribed  for  by  himself,  and  of  ten  other  shares 
purchased  by  him  from  Joslin  &  Park,  and  for  which  a  new  certificate 
was  given,  upon  which  twenty  shares  forty  per  cent,  had  been  paid  prior 
to  bankruptcy,  leaving  a  balance  of  sixty  per  cent,  on  each  share  unpaid, 
and  failing  to  pay  the  said  balance  in  accordance  with  the  order,  this  suit 
was  commenced  in  said  court.  Kent  filed  an  answer,  admitting  the  cor- 
porate existence  of  said  company,  and  the  faqt  of  his  subscription  for  ten 
shares  of  its  capital  stock,  and  the  subseqjiient  purchase  by  him  of  the 
ten  shares  from  Joslin  &  Park,  and  denied  each  and  every  other  allega- 
tion of  the  petition ;  and  for  a  second  defense  alleged  that  the  subscrip- 
tion was  made  by  him  on  account  of  false  and  fraudulent  representatioDS 
of  the  agent  of  the  company;  and  thirdly,  alleged  a  set-off.  The  secoud 
and  third  defenses  were  originally  demurred  to  by  the  plaintiff,  and  tbe 
demurrer  overruled,  and  the  court  admitted  evidence  under  said  de- 
fenses; but  in  its  charge  to  the  jury  stated  that  said  admission  was  error, 
and  instructed  the  jury  to  disregard  the  same. 

The  case  was  tried  by  a  jury,  and  a  verdict  rendered  against  Kent  for 
twelve  hundred  dollars.  Upon  the  case  coming  to  this  court  at  the  March 
term,  1879,  the  judgment  of  the  court  below  was  reversed,  upon  the 
ground  that  the  action  was  barred  by  the  statute  of  limitations,  which 
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claim  was  first  mfide  in  this  court,  and  tbe  case  was  tbereafter  beard  ia 
tbe  United  States  supreme  court  upon  that  question  only :  Vide  15  Otto, 
646;  tbis  court  being  reversed  upon  tbe  question  of  statute  of  limitations; 
and  tbe  case  was  tben  remanded  to  tbis  court  to  take  sucb  furtber  pro- 
ceedings as  may  be  in  conformity  witb  law,  and  not  inconsistent  witb  tbe 
opinion  of  tbe  supreme  court  of  tbe  United  States. 

Tbe  petition  in  error  puts  in  issue  in  tbis  court  several  questions  re- 
specting tbe  admission  of  testimony  and  tbe  instructions  of  tbe  court  to 
tbe  jury.  But  before  we  can  or  ougbt  to  consider  tbese  questions,  wo 
must  first  consider  and  dispose  of  tbe  one  last  raised  by  tbe  defendant 
in  error  in  bis  brief,  and  wbicb  is  tbus  stated  by  bim:  ''  Tbe  question  of 
tbe  time  wben  tbe  motion  for  a  new  trial  was  filed  is  submitted  for  con* 
sideration.  Tbe  time  was  extended,  for  wbat  reason  tbe  record  fails  to 
inform  us,  and  some  considerable  time  from  verdict  elapsed  before  its 
filing." 

In  brief,  it  is  submitted  to  us  wbetber  tbe  plaintiff  in  error  bas  so  per- 
fected bis  case  in  tbe  court  below  as  to  bring  into  tbis  court  any  question 
wbicb  tbis  court  can  or  ougbt  to  determine. 

Tbe  statute  of  Wyoming  governing  tbe  question  as  to  tbe  time  and 
manner  of  presenting  applications  upon  motions  for  new  trial  are  very 
simple  and  clear,  are  found  in  cbapter  13,  sections  308  and  309  of  tbe 
compiled  laws  of  Wyoming,  page  72,  and  read  as  follows: 

**  Sec.  308.  Tbe  application  for  a  new  trial  must  be  made  at  tbe  term 
tbe  verdict,  report,  or  decision  is  rendered,  and  except  for  tbe  cause  of 
newly  discovered  evidence,  material  for  tbe  party  a^^plying,  wbicb  be 
could  not,  witb  reasonable  diligence,  bave  discovered  and  produced  at 
tbe  trial,  sball  be  witbin  tbree  days  after  tbe  verdict  or  decision  was 
rendered,  unless  unavoidably  prevented. 

''  Sec.  309.  Tbe  application  must  be  by  motion,  upon  written  grounds, 
filed  at  tbe  time  of  making  tbe  motion.  Tbe  causes  enumerated  in  sub- 
divisions 2,  3,  and  7  of  section  306  must  be  sustained  by  affidavits  sbow- 
ing  tbeir  truth,  and  may  be  controverted  by  affidavits." 

Tbese  statutes  are  mandatory  in  tbeir  cbaracter,  as  tbeir  reading  will 
sbow.  Tbe  bigbest  courts  of  several  states  bave  construed  tbem  in  tbis 
ligbt,  as  will  be  seen  by  reference  to  Harris  and  Bay,  15  B.  Mon.  628; 
Odell  V.  Sargent,  3  Ean.  80;  Killip  v.  Empire,  2  Nev.  34;  Bicbmond  v. 
Wardlaw,  36  Mo.  313;  Ellsasser  v.  Hunter,  26  Cal.  279.  In  tbis  case 
we  can  not  do  better  tban  to  adopt  tbe  language  of  Judge  Wagner  in 
Bicbmond  v.  Wardlaw,  36  Missouri,  313,  in  delivering  tbe  opinion  of 
tbe  court,  wberein  be  says:  ''  Tbe  sura  of  tbe  wbole  matter  seems  to  be 
tbis,  a  party  sleeps  on  bis  rigbts  until  tbe  time  allowed  bim  by  law  to 
make  a  motion  for  a  new  trial  expires;  be  can  no  longer  claim  to  make 
bis  motion  as  a  matter  of  rigbt."  Continuing,  tbe  learned  judge  says: 
*'  If  tbe  court  refuses  to  grant  tbe  party  a  new  trial,  no  error  will  lie, 
because  no  law  autborized  bim  to  make  tbe  motion  after  tbe  four  days 
expired,  and  tbis  is  a  proper  punisbment  for  neglecting  to  assert  bis 
rigbts  in  due  time." 

Tbe  record  in  tbis  case  sbows  tbat  tbe  verdict  of  the  jury  was  rendered 
on  tbe  fourteenth  of  December,  1876.  Vide  page  116  of  tbe  printed 
record  before  us. 

Tbe  motion  for  a  new  trial  was  not  filed  until  tbe  sixteenth  of  Febru- 
ary, 1877,  more  tban  sixty  days  after  tbe  verdict  was  rendered.  And 
there  is  nothing  in  the  motion^  or  accompanying  the  motion^  to  show 
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that  the  party  filinpf  said  motion  had  been  theretofore  ''.unavoidably  pre- 
vented." But  it  "will  be  urged  that  the  court  extended  the  time  for  filing 
eaid  motion  for  a  new  trial  until  Che  end  of  the  then  present  term  of  the 
district  court.  The  extract  of  the  record  giving  this  permission,  or 
rather  undertaking  to  do  it  absolutely,  in  the  face  of  the  mandatory 
words  of  the  statute,  are  as  follows  (vide  page  116  of  the  printed  record), 
nothing  being  omitted  of  the  entry: 

"November  term,  1876.  Saturday,  December  16,  1876.  Clark  W. 
.Upton,  assignee  of  the  Great  Western  Insurance  Company,  v.  Thomas 
A.  Kent. 

'*  On  application  of  W.  W.  Corlett,  Esq.,  of  counsel  for  defendant,  it 
is  ordered  by  the  court,  that  the  time  for  filing  a  motion  for  a  new 
trial  herein  be  extended  to  the  end  of  the  present  term  of  this  court." 

In  the  first  place,  it  would  be  a  sufficient  objection  to  this  entry  to  say 
that,  taking  the  entiy  for  all  that  it  is  worth  or  purports  to  be  worth,  it 
was  purely  ex  parte.  The  journal  entry  utterly  fails  to  show  the  presence 
of  both  parties  at  the  time,  and  no  party  could  be  bound  by  any  such 
proceeding,  if  not  present  either  in  person  or  by  counsel.  As  is  justly 
said  by  Powell  on  Appellate  Proceedings:  *'  When  a  motion  is  to  be  made 
in  any  manner  affecting  a  judgment  or  the  rights  of  the  opposite  party, 
or  to  amend  or  to  avoid  or  to  reform  the  judgment  or  pleadings,  or 
otherwise  affecting  the  rights  of  the  party,  where  they  are  not  already  in 
court  to  hear  the  motion  and  to  meet  it,  it  is  necessary  that  the  party 
making  the  motion  should  give  the  opposite  party,  or  his  attorney,  due 
notice  of  the  time  when  and  the  grounds  upon  which  the  motion  is  to 
be  made,  or  such  proceedings  themselves  would  be  erroneous;  for  it  is  a 
general  rule  in  all  cases  affecting  the  rights  or  interests  of  others  that 
the  opposite  party  should  have  due  notice  thereof,  or  such  proceedings 
would  be  erroneous  or  void,  except  in  such  proceedings  as  are  strictly  ex 
parte." 

But  it  is  utterly  invalid,  for  the  reason  that  no  such  motion  is  known 
to  the  law.  As  the  supreme  court  of  Kansas  say,  in  the  case  of  Odell  v. 
Sargent,  3  Ean.  80,  a  motion  for  leave  to  make  a  motion  for  a  new 
trial  (practically,  that  was  the  order  before  recited  of  December  16, 
1876,  extending  the  time  for  filing  the  motion  for  a  new  trial)  is  one  un* 
known  to  the  law,  and  is  a  nullity.  It  was  an  anomalous  motion,  and 
utterly  unavailing  as  an  expedient  and  as  a  substitute  for  the  >aw  which 
requires  such  a  motion  to  be  upon  written  grounds.  And  where  the  mo- 
tion is  filed  in  writing  after  the  three  days  during  which  the  motion 
for  a  new  trial  is  a  matter  of  right,  it  is  equally  clear  that  there  must  be 
affirmative  matter  in  writing  in  the  motion  or  accompanying  it,  showing 
that  the  party  has  been  unavoidably  prevented  from  earlier  making 
such  motion.  And  even  then  such  affirmative  showing,  that  a  party  has 
been  unavoidably  prevented  from  making  the  motion  within  the  statutory 
period,  is  not  to  be  taken  as  of  course  true,  but  may  be  traversed.  And 
failing  thus  to  bring  himself  under  the  mandatory  provisions  of  the 
law,  as  in  this  case,  the  paity  standing  upon  such  a  motion  must  fail.  To 
do  otherwise  would  be  to  alter  the  law  by  judicial  authority,  in  spite  of 
the  legislative  will. 

We  are  aware  that  in  thus  holding  we  are  setting  aside  a  ruling  and 
decision  on  this  question  passed  upon  by  this  court  in  1879  in  this  case, 
on  a  motion  then  made  to  dismiss. 

In  thus  reversing  our  own  court  in  this  matter,  we  can  not  do  better 
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than  to  quote  the  words  of  Judge  Wbite  when  pronounciDg  the  opinion 
of  the  full  court  in  Mead  et  al.  v.  McGraw,  19  Ohio  St.  63:  *' Upon 
full  consideration  of  the  subject/'  says  the  learned  judge,  ''  both  in  the 
light  of  principle  and  authority,  we  are  led  to  the  conclusion  that  the 
rule  of  law  was  incorrectly  stated."  This  is  not  a  case  in  which  we 
should  forbear  to  correct  the  en-or  on  the  principle  of  stare  decisis.  It 
is  not  a  rule  of  property  involyed,  but  a  rule  affecting  the  practical  ad* 
ministration  of  justice,  and  which,  if  wrong,  ought  at  the  earliest  oppor* 
tunity  to  be  corrected. 

In  Little  v.  Smith,  4  Scam.  402,  the  supreme  court  of  Illinois  has  de- 
cided in  the  same  way,  not  hesitating  to  correct  any  error  affecting 
practice.  In  these  states  the  courts  held  differently  at  different  times, 
and  reversed  themselves  in  different  cases.  Here,  we  are  correcting,  on 
full  reflection,  an  error  made  in  the  same  case;  we  do  so  now  because  we 
believe  the  former  decision  in  this  case  was  clearly  erroneous.  It  was 
then  passed  upon,  doubtless,  hurriedly;  but  in  any  event,  as  we  have  said, 
it  is  to  our  minds  clear  that  the  statutes  regulating  the  time  within 
which  motions  for  new  trials  may  be  flled  are  mandatory;  that  being 
mandatory,  a  mere  oral  ex  parte  application  in  a  lower  court  can  not  ex- 
tend the  power  of  that  court  in  the  matter  in  the  face  of  the  explicit 
words'of  tne  statute;  that  unless  such  a  motion  has  been  made  in  the 
court  below  as  required  by  our  law,  and  rule  No.  6  of  this  court — ^then 
rule  No.  5 — there  is  no  jurisdiction  here  to  review  a  record  brought  up 
without  these  essential  elements,  as  in  this  case. 

A  decision  that  a  statute  regulating  new  trials  is  directory,  or  that  it  lies 
within  the  power  of  the  court  below  to  extend  the  time  for  filing  such  a 
motion  beyond  the  time  allowed  by  statute,  unless  accompanied  by  a 
showing  that  the  party  applying  was  unavoidably  prevented,  is  without 
light  or  landmark  in  English  or  American  jurisprudence,  as  we  believe* 

As  the  supreme  court  of  Nevada  say  in  a  similar  case,  so  we  repeat 
here:  ''We  have  made  no  examination  of  the  merits  of  the  case.  For 
such  purpose  the  case  is  not  before  us."  As  no  error  lies  in  this-case^ 
the  judgment  of  the  court  below  must  be  afiSrmed. 

Pabes,  J.,  concurred. 

BiiAm,  J.,  dissented. 


IviNSON  V.  Button  et  al. 

F4ed  May  7, 188S. 

Pabol  Evii>E29CE  to  Vary  the  Discharge  of  a  Mortoaqe. — ^In  an  action  to  foreclose 
a  mortgage  which  had  been  fully  and  completely  discharged  and  canceled  on  the  record 
by  the  mortgagee,  parol  evidence  is  inadmissible  to  show  that  such  discharge  was  merely 
conditional. 

The  Same. — Even  if  such  evidence  were  admissible,  it  would  have  to  be  as  full, 
clear,  positive,  and  satisfactory  as  if  it  were  offered  for  the  purpose  of  reforming  the  dis- 
charge as  entered  on  the  record  for  fraud,  accident,  or  mistake.  The  facts  of  the  case 
reviewed,  and  held  hot  to  comply  with  such  requiremeifts. 

A  Debt  Secttred  bt  Mortqage  is  not  Necessarily  Released  by  a  discharge  of  the 
mortgage  on  tiie  record. 

Appeal  from  a  decree  of  the  district  court  for  Albany  county,  entered 
in  favor  of  the  defendants.     The  opinion  states  the  facts. 

M,  G.  Broimiy  for  the  appellant. 

W.  W.  CorkU,  for  the  appellees. 


704  WEST  COAST  BEPORTER.  [Sup.  Ct.  Wy. 

Parke,  J.  This  is  a  bill  to  foreclose  a  mortgage  \7hich  has  been  dis- 
charged on  the  record  according  to  the  statute.  It  is  not  claimed  that 
there  was  any  error,  accidental  or  intentional,  in  the  discharge  as  it  was 
entered  on  the  record,  nor  is  it  sought  to  cancel,  modify,  or  alter,  in  any 
way,  said  entry.     As  made,  it  is  as  follows: 

''I  hereby  acknowledge  satisfaction  in  full  of  the  debt  for  which  this 
mortgoge  was  given  to  secure,  and  hereby  discharge  and  cancel  the  same 
this  sixth  day  of  October,  1877.  E.  Ivikson. 

"Attest:  J.  W.  Meldbum,  Begister  of  Deeds." 

The  rule  that  while  the  discharge  remains  on  the  margin  of  the  record 
it  is  a  bar  to  a  foreclosure,  is  ignored  as  not  being  applicable  to  this  case. 
The  theory  of  the  complaint  is,  that  the  mortgage  was  discharged  in  ac- 
cordance with  a  written  agreement,  made  between  the  parties  on  the 
thirty-first  day  of  May,  1877,  by  which  the  complainant,  Ivinson,  agreed, 
for  certain  considerations,  stated  in  said  agreement,  to  execute  a  partial 
and  conditional  discharge  on  the  first  of  August  following.  This  view  of 
the  case  is  clearly  stated  and  ably  argued.  In  fact,  the  case  is  bo  well 
presented  on  both  sides  that  if  the  court  is  not  able  to  come  to  a  correct 
conclusion  it  will  not  be  the  fault  of  the  solicitors. 

No  discharge  was  executed  till  the  sixth  day  of  October  following  the 
agreement,  and  the  important  question  in  this  case  is,  not  what  the  parties 
on  the  thirty-first  day  of  May  agreed  they  would  do  on  the  first  day  of 
August,  but  what  did  they  really  do  on  the  sixth  day  of  October.  The 
agreement,  marked  '*  Exhibit  D,"  is  made  part  of  the  record,  and  ex- 
pressly and  repeatedly  excepts  the  rights  of  the  parties,  depending  oa 
the  result  of  a  suit  between  them,  then  undecided,  in  the  supreme  court 
of  the  United  States. 

The  proper  way  to  determine  whether  the  discharge  was  made  in  ac- 
cordance with  the  agreement  is  to  compare  the  two  writings.  It  is 
manifest  on  inspection,  that  in  the  vital  point  in  this  suit  they  do  not 
accord.  The  agreement  provides  for  a  partial,  limited,  and  conditional 
discharge,  in  order  to  save  the  mortgage  as  security  for  any  sum  that 
Ivinsou  might  gain  by  a  decision  of  the  supreme  court  of  the  United 
States  reforming  the  mortgage  in  his  favor. 

But  the  discharge  actually  entered  on  the  record  is  full,  complete,  and 
without  any  saving  or  conditional  clause  in  it,  and  it  does  not  only  dis- 
charge, but  it  cancels,  i.  e.,  annuls,  blots  out,  destroys  the  mortgage.  To 
prove  that,  notwithstanding  this  disagreement,  the  rights  of  the  com- 
plainant Ivinson  which  might  be  established  by  said  decision  were  ex- 
cepted and  saved  in  the  discharge,  parol  evidence  was  introduced  and 
several  witnesses  were  examined. 

This  testimony  was  not  competent,  and  should  not  have  been  admitted. 
The  authorities  upou  this  point  are  so  numerous  and  familiar  that  I  shall 
cite  but  one.  In  the  fifty-third  volume  of  the  Illinois  reports,  page  52% 
the  law  is  briefly  and  clearly  stated  as  follows:  '*  The  conversations  and 
declarations  of  the  parties  made  before  or  simultaneously  with  the  wnfc- 
ing  are  not  admissible  in  evidence.  The  rule  that  written  agreements, 
unambiguous  in  their  terms,  are  not  to  be  varied  or  explained  by  parol, 
is  so  old  and  so  well  established  and  so  consonant  with  reason  and  jus- 
tice, as  to  render  any  argument  upon  this  point  unnecessary.  The  rule 
may  be  regarded  as  inflexible.  It  has  often  been  said  by  the  courts  thai 
a  contract  can  not  exist  partly  in  writing  and  partly  in  parol." 

But  whether  this  evidence  was  properly  admitted  or  not,  it  fails  to 
make  out  the  case  of  the  complainant.    The  evidence  to  sustain  the 
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case  made  by  the  bill  sbould  be  as  full,  clear,  positive,  and  satisfactory 
as  if  the  bill  'were  to  reform  the  discbarge,  as  entered  on  the  record  for 
fraud,  accident,  or  mistake.  The  effect  of  the  proof  upon  the  case  and 
the  rights  of  the  parties  would  be  the  same.  There  is  quite  as  much 
evidence  against  the  theory  of  the  complainant  as  for  it.  It  is  quite  as 
likely  that  the  discharge  was  made  in  accordance  with  the  determination 
of  J.  M.  Carey,  that  his  security  for  the  ten  thousand  dollars  he  proposed 
to  loan  Hutton  should  be  free  from  all  incumbrances,  as  that  it  was 
made  in  accordance  with  the  agreement  marked  **  D." 

No  witness  was  better  situated  to  know  or  more  likely  to  remember 
what  was  said  and  done  before  and  at  the  time  of  the  discharge  than 
Carey.  A  part  of  his  testimony  is  as  foUovw,  reaffirming,  in  substance, 
what  he  had  said  before:  Q.  Now  state  the  facts  in  reference  to  those 
matters  so  testified  to  by  Mr.  Brown.  A.  At  the  time  mentioned  I  did 
not  examine  the  contract  in  question,  viz.,  the  contract  of  May  31,  1877, 
nor  at  any  other  time  previous  to  the  commencement  of  this  suit;  that  at 
the  time  named  I  paid  the  amount  of  money  to  H.  B.  Bumsey,  as  a  full 
and  complete  settlement  of  all  the  liabilities  of  the  said  Hutton  to  the 
said  Ivinson,  including  the  satisfaction  of  the  mortgage  and  all  contro- 
versies arising  out  of  the  transaction  for  which  the  mortgage  and  notes 
were  given;  that  we  would  not  have  agreed  to  pay  the  amount  of  money, 
or  any  other  amount,  if  Mr.  Ivinson,  both  previous  to  the  time  we  pur- 
chased this  property  and  at  the  time  we  purchased  it,  had  not  agreed 
that  such  amount  would  settle  all  of  his  claims  and  demands,  of  what- 
ever kind,  he  had  against  the  said  Hutton;  that  we  took  every  precau- 
tion to  secure  all  the  title  that  had  ever  existed  in  the  said  Hutton;  that 
after  the  satisfaction  of  the  mortgage  on  the  record,  and  the  satisfaction 
made  on  the  record  of  the  debt  for  which  the  mortgage  was  given, 
Mr.  Brown  called  my  attention  to  a  suit  pending  in  the  United  States. 
supreme  court.  I  examined  the  records  of  the  district  court  of  Albany 
county,  so  far  as  it  related  to  a  certain  decree  in  the  case  of  Ivinson  v. 
Hutton,  from  which  the  case  in  the  supreme  court  was  an  appeal.  I 
was  satisfied  that  such  decree  was  not  a  cloud  upon  the  title  which  we 
Lad  obtained  by  the  said  deeds  of  conveyance,  and  I  so  expressed  my- 
self. I  was  entirely  satisfied  with  the  satisfaction  of  the  mortgage  by 
Mr.  Ivinson,  and  the  assurance  that  he  gave  me,  at  the  time  of  the 
settlement,  that  he  intended  to  release  the  said  Hutton  of  all  claims  and 
demands,  of  whatever  kind. 

Q.  Are  you  positive  that  when  your  attention  was  first  called  to  the 
suit  in  the  supreme  court  of  the  United  States  by  Mr.  Brown,  and  to 
the  fact  that  Mr.  Ivinson  did  not  intend  to  include  that  ia  the  settle- 
ment of  the  sixth  of  October,  1877,  that  you  had  already  agreed  in  behalf 
of  yourself  and  B.  Davis  Carey  for  the  benefit  of  Mr.  Hutton,  and  that< 
you  had  already  advanced  the  amount  paid  to  Mr.  Bumsey;  and  that  Mr.. 
Ivinson  had  already  canceled  and  discharged  on  record  the  note  and 
mortgage  which  he*  held  against  the  real  estate  of  Mr.  Hutton  ?  A.  I 
am  positive,  for  the  simple  reason  that  I  would  make  a  settlement  on  no 
other  basis. 

Carey  gives  the  same  testimony  more  in  detail,  on  pages  50  and  51  of 
the  transcript,  and  he  repeats  it  in  some  form  three  or  four  times  during 
his  examination.  The  testimony  of  Downey  and  Huttoi^  is  substantially 
the  same.  Downey's,  on  pages  69,  70,  and  71  of  the  transcript^  is  clear 
and  positive.  A  part  of  it  is  as  follows: 
No.  7—5 
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Q.  Have  you  any  knowledge  in  reference  to  any  settlement  made  be- 
tween tbe  complainant,  Edward  Ivinson,  and  the  defendant,  Gbarles  H. 
Hutton,  at  Laramie  city,  on  the  sixth  day  of  October,  1877  ?  A.  I  was 
present  at  a  settlement  which  was  made  in  the  clerk's  office  at  tbe  time, 
made  by  the  complainant,  Mr.  Ivinson,  Mr.  H.  B.  Bumsey,  Mr.  Hatton, 
the  defendant,  and  J.  M.  Carey,  also  one  of  the  defendants. 

Q.  Now  state  all  the  facts  within  your  knowledge  in  reference  to  that 
settlement.    A.  Mr.  Carey  was  making  the  settlement  for  Mr.  Hutton. 
He  had  agreed  to  advance  to  Mr.  Hutton  a  safficient  amount  of  money 
to  settle  the  claim  against  his  ranchea  Don't  know  the  amount  of  money 
he  ))aid  in  that  settlement.    I  know  that  he  was  very  anxious  to  have  a 
full  understanding  as  to  what  claims,  if  any,  Mr.  Ivinson  or  any  one  else 
had  against  certain  real  estate  of  Mr.  Hutton,  which  he  subsequently 
bought  of  Mr.  Hutton.    I  heard  Mr.  Carey  ask  Mr.  Meldrum,  the  then  reg- 
ister of  deeds  of  Albany  county,  to  examine  the  record  and  let  him  know 
just  what  liens  of  any  kind  existed  against  Mr.  Hutton  and  his  land. 
Mr.  Meldrum  referred  him  to  a  mortgage  of  Charles  H.  Hutton  to  Ed. 
Ivinson,  dated  twelfth  of  April,  1873,  given  to  secure  a  note  of  thirteen 
thousand  five  hundred  and  eighty-two  dollars  and  fifty-four  cents.    He 
also  referred  him  to  a  number  of  judgments  against  Mr.  Hutton  in  favor 
of  other  parties.    Judge  Carey  sat  down  at  the  clerk's  office  and  com- 
menced figuring.     I  heard  him  ask  Mr.  Meldrum,  after  this  showiog 
that  I  have  referred  to,  if  these  were  all  the  claims  against  Mr.  Hutton, 
and  Mr.  Meldrum  answered  that  they  were.     Judge  Carey  also  turned 
to  Mr.  Ivinson  and  asked  him  if  he  had  any  further  claims  against  Mr. 
Hutton.    Mr.  Ivinson  answered  that  he  had  not.    Mr.  Ivinson  then  re- 
leased the  mortgage  referred  to  by  me,  signing  the  record,  which  was 
attested  by  J.  W.  Meldrum,  register  of  deeds.    Judge  Carey  then  wrote 
the  checks  to  pay  off  the  judgment  and  liens  against  Mr.  Hutton^  first 
asking,  however,  whether  nis  checks  would  be  taken  instead  of  money. 

Counsel  for  complainant  objects  to  all  that  part  of  the  answer  before  (he 
word  '^Hutton,"  in  the  twelfth  line,  and  moved  to  strike  the  same  out, 
because  it  is  not  responsive  to  the  question  asked,  and  because  it  is  in* 
competent,  irrelevant,  and  immaterial. 

Q.  State  who  were  present  during  the  time  of  the  settlement  mentioned 
in  your  lost  answer.  A.  J.  W.  Meldrum,  register  of  deeds,  Edward 
Ivinson,  J.  M.  Carey,  H.  B.  Bumsey,  Charles  H.. Hutton,  S.  W.  Downey. 
These  were  all  I  remember. 

Q.  State  whether  or  not  in  that  settlement,  or  shortly  thereafter,  any 
reference  was  made  to  a  claim  made  by  Ivinson  against  Hutton,  whidi 
was  then  in  litigation  in  the  supreme  court  of  the  United  States,  and 
based  upon  a  reformation  of  the  note  for  thirteen  thousand  five  huo- 
dred  and  eighty-two  dollars  and  fifty-four  cents,  which  is  referred  to  in 
pleadings  in  this  case.  If  so,  state  what  was  said,  and  by  whom,  in 
reference  to  that  matter.  A.  After  Mr.  Ivinson  had  entered  the  satis- 
faction of  the  mortgage  referred  to,  Mr.  M.  C.  Brown,  attorney  for  tbe 
complainant,  opened  the  door  leading  into  the  office  where  this  settle- 
ment had  taken  place,  and  called  Judge  Carey's  attention  to  the  suit 
referred  to  by  you,  and  that  in  event  of  the  suit  being  decided  in  favor 
of  Mr.  Ivinson  he  would  endeavor  to  make  his  olaim^  Judge  Carey 
answered  in  substance:  **  We  don't  care  for  that  now." 

.Q.  Was  any  allusion  made  to  the  matter  referred  to  in  the  last  qae»- 
tiou,  before  the  complainant  had  satisfied  the  mortgage  in  question,  by 
any  of  the  parties  to  the  settlement?    A.  None  that  I  heard! 
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But  Carey's  statement  is  not  only  supported  by  these  'witnesses,  but  it 
is  highly  probable  in  itself.  He  was  about  to  loan  Hutton  a  large  sum 
of  mon^y  to  pay  his  debts,  on  real  estate  security,  on  part  of  which 
Ivinson  had  a  mortgage.  It  was  perfectly  natural  that  he  should  want  the 
security  to  be  ample  and  be  freed  from  all  prior  incumbrances.  It  would 
be  rather  strange  if  he  had  not  insisted  that  the  discbarge  of  Ivinson's 
mortgage  should  be  full  and  complete,  and  according  to  the  statute;  and 
it  would  be  still  more  strange  that  Ivinson  should  make  an  entry  on 
the  margin  of  the  record  of  his  mortgage,  such  as  the  law  provided  shall 
be  a  discharge,  if  he  did  not  mean  it.  It  is  certainly  reasonable  to  sup- 
pose that  if  he  intended  only  a  special  release,  saving  his  rights  in  the 
supreme  court  of  the  United  States,  he  would  have  so  entered  it;  or  if 
he  considered  agreement  '*  D  "  still  in  force,  that  he  would  have  referred 
to  it  in  some  way  in  the  entry  of  the  discharge.  Besides,  he  was  inter- 
ested in  Hutton  getting  the  money  to  the  amount  of  nearly  six  thousand 
dollars — five  thousand  five  hundred  and  forty-nine  dollars,  and  eighty- 
eight  cents,  the  sum  of  the  Creighton  judgment;  and  four  hundred  and 
thirty-four  dollars  and  forty-six  cents  costs,  for  which  he  was  responsi- 
ble. He  had  abandoned  his  demand  for  five  hundred  dollars  rather 
than  prevent  a  settlement.  He  knew  that  he  must  make  that  discharge 
absolute,  according  to  the  statute,  to  satisfy  Carey,  or  defeat  a  settlement 
of  Hutton's  affairs  in  which  he  was  more  deeply  interested  than  any 
other  party  except  Hutton  himself.  And  he  made  the  discharge  accord- 
ing to  law.  It  is  true,  he  did  this  reluctantly,  but  he  did  it  deliberately 
and  intelligently. 

On  page  77  of  the  transcript  Downey  testifies  that  "Ivinson  refused 
to  go  up  to  the  court-house  and  satisfy  the  mortgage  referred  to  in  the 
contract  of  May  31,  1877,  insisting  that  if  he  did  it  would  kill  his  mort- 
gage, and  his  suit  in  the  supreme  court  of  the  United  States  against  de- 
fendant Charles  H.  Hutton  would  amount  to  nothing."  He  afterwards 
changed  his  mind,  for  reasons  satisfactory  to  himself,  and  did  know- 
ingly kill  his  mortgage,  aud  no  mysterious  virtue  in  agreement  ^'D  "  can 
restore  it  to  life.  Ivinson's  right  thus,  to  extinguish  this  mortgage  at 
any  time  he  chose,  either  before  or  after  the  first  of  August,  of  course  can 
not  be  questioned.  Neither  he  nor  Hutton,  nor  anybody  else,  lias  a 
right  to  complain  that  he  did  more  than  he  had  promised. 

But  it  does  not  follow  from  the  cancellation  of  the  mortgage  that  the 
reformed  note  was  all  paid.  Mortgages  are  not  unfrequently  released 
for  other  reasons  than  the  full  payment  of  the  debts  they  are  given 
to  secure.  In  13  Miun.  305,  the  court  says:  "It  is  clearly  compe- 
tent for  the  parties  to  release  either  the  personal  liability  or  the  real 
security;  and  the  release  of  the  one  can  not  affect  the  validity  of  the 
other."  Hutton,  indeed,  says  in  his  sworn  answer,  "  that  the  said  note  is 
fully  paid  and  discharged;"  and  he  denies  in  said  answer  "  that  there  is 
owiug  on  said  note  as  reformed  any  sum  whatever."  But  this  case  de- 
pends upon  the  mortgage  and  not  upon  the  note,  and  it  is  not  necessary 
to  decide  or  even  to  discuss  any  further  the  question  whether  the  note 
was  paid  or  otherwise  settled  ot  not. 

The  district  court  found  that  the  complainant  had  no  mortgage  to  se- 
cure the  payment  of  the  amount  claimed  to  be  due  on  the  reformed  note, 
and  consequently  no  equity  to  sustain  his  petition. 

I  think  the  decree  was  correct  and  should  be  a£Srmed, 

Blair,  J.,  concurred.    . 
SxHEB,  C.  J.,  dissented. 
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SUPREME   COURT  OF  CALIFORNIA. 

Emerig  bt  *als.  v.  Alyarado  et  als. 

In  Bank.    Filed  January  SI,  18S4» 

A  Party  Intending  to  Move  for  a  New  Triai.  has  Ten  Days  Allowed  Him  bt 
Statute,  after  tub  Service  on  Him  of  the  notice  of  the  filing  of  the  findings  antl 
the  entry  of  judgment,  to  give  notice  of  such  intention  and  servo  his  bill  of  exceptions; 
and  an  order  of  the  court,  made  before  such  ten  days  have  elapsed,  extending  the  time 
M'ithin  which  such  notice  and  service  may  be  made  for  thirty  days,  will  be  construed  aa 
extending  such  time  from  the  end  of  the  period  of  ten  days  allowed  him  by  statute. 

No  Judgment  Roll  is  Provided  for  by  the  Procedure  in  California  until 
Final  Judgment  has  been  entered,  and  consequently,  an  appeal  from  an  interlocutory 
judgment  in  partition  will  not  be  dismissed  because  the  entire  judgment  roll  lias  not  been 
brought  up. 

An  Appeal  from  an  Order  Denying  a  Motion  for  a  New  Trial,  when  an  in- 
terlocutory judgment  has  been  rendered  and  entered  in  an  action  for  partition,  must  be 
brought  up  by  a  statement,  or  bill  of  exceptions,  or  atQ davits,  as  in  other  cases  where  t 
motion  for  a  new  trial  is  made  and  denied. 

The  Words  ''Testamentary  Executor"  are  a  Ck)RRECT  Translation  of  the 
Spanish  word  albacea. 

Grant  by  the  Mexican  Government  to  the  **Herederos"  of  a  Deceased  Tes- 
tator.— Under  the  Spanish  and  Mexican  law  an  heir  (heredero)  could  be  instituted  by 
will,  if  defiignate<l  therein  by  apt  words,  so  that  it  can  be  perceived  who  is  meant.  And 
where,  in  the  proceedings  to  obtain  a  grant  of  land,  the  Mexican  governor  declares  that 
a  certain  deceased  testator  was  the  lawful  owner  of  the  land,  and  by  his  death  his  sue- 
cessors  {herederoa)  aro  lawful  owners  of  the  same,  and  directs  that  a  title  in  conformity 
with  this  view  be  delivered  and  handed  over  to  the  testamentary  executor  of  said  de- 
ceased, for  the  ends  required,  the  grant  issued  to  such  successors  (herederoa)  will  be  held 
to  have  issued  to  the  successors  as  establisiied  by  the  will  of  the  testator.  The  governor 
had  power  to  make  such  grant  under  the  decree  of  1S24  and  the  regulations  of  1828. 

The  Erroneous  Admission  in  Evidence  of  a  Document  which  did  not  tend  to  in- 
jure any  party,  furnisiies  no  ground  for  a  reversal. 

Under  the  Mexican  Law,  where  a  Father  Dies,  having  Devised  his  Estate 
to  his  wife  and  children  in  certain  proportions,  and  after  his  death,  but  before  the  death 
of  their  mother,  certain  of  such  children  die  intestate,  the  interests  so  devised  to  such 
deceased  children  vest  in  their  mother,  and  not  in  their  surviving  brothers  and  sisters. 

Where  the  Evidence  in  Support  of  a  Finding  as  to  the  Mental  Capacity  of 
a  grantor  to  make  a  deed  is  conflicting,  such  finding  will  not  be  disturbed  by  the  appel- 
late court. 

An  Attempted  Partition  of  a  Mexican  Grant,  the  Boundaries  of  Which  had 
Never  been  Determined  by  the  United  States,  in  pursuance  of  a  written  agreement 
for  partition,  in  which  all  the  tenants  in  common  of  such  grant  are  named  as  parties,  is 
null  and  void  when  it  appears  that  some  of  such  parties  never  executed  such  agreement, 
or  where  a  much  larger  tract  of  land  was  included  in  such  attempted  partition  than  ^'os 
included  within  the  boundaries  of  such  grant  as  the  same  were  Dually  determined  bv  the 
survey  approved  by  the  United  States  courts.  And  the  same  is  true  of  all  other  deeds 
and  transactions  between  such  parties,  the  object  and  purpose  of  which  are  to  facilitate 
and  perfect  such  partition,  when  the  same  is  the  only  consideration  on  which  they  are 
founded. 

An  Agreement  by  the  Terms  of  Which  One  Party  Promises  to  CJonvey  certain 
land  to  the  other,  in  consideration  of  the  latter's  performing  certain  services,  conveys  no 
interest,  legal  or  equitable,  to  such  latter  unless  the  services  stipulated  for  are  per- 
formed. 

A  Grantee  in  a  Deed  Which  Recites  that  the  Same  is  Given  in  Lieu  of  a  previ- 
ous deed  for  different  premises,  who  accepts  the  same  in  lieu  thereof,  is  estopped  from 
claiming  under  such  previous  deed.  Whether  such  grantee  is  divested  of  the  title  con- 
veyed to  him  by  the  previous  deed,  without  a  rccouveyanco,  quare.  Equity  might 
compel  such  reconveyance,  unless  the  rights  of  innocent  purchasers  had  intervened. 

A  Judgment  for  Costs  was  Void,  under  the  Practice  Act  of  1851,  Section  511i 
and  may  be  collaterally  attacked,  when  the  costs  were  not  inserted  by  the  clerk  at  the 
time  of  the  entry  of  the  judgment,  but  were  inserted  by  him  afterwards,  witbont  any 
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order  of  the  coart;  and  a  sale  of  land  nnder  an  execution  issued  on  such  judgment  con- 
fers  no  title  on  the  purchaser. 

Evidence  of  the  Petition  of  a  Testamentary  Executor  to  the  Board  of  Land 
Commissioners,  for  the  confirmation  of  a  Mexican  grant  to  his  testator,  is  admissible  in 
an  action  for  the  partition  of  such  grant,  when  offered  along  yrith  a  copy  of  the  will  at- 
tached to  the  petition,  the  opinion  of  the  board  confirming  the  claim  and  the  decree  of 
confirmation. 

A  Deed  by  a  Trustee,  Pubportino  to  Ck)NVEY  to  the  Grantees  the  Legal  Title 
to  their  shares  in  the  land,  may  be  admitted  in  evidence,  notwithstanding  an  objection 
thereto  which  goes  merely  to  the  effect  of  such  conveyance.  The  operation  of  such  con- 
veyance was  atnatter  for  the  consideration  of  the  court  when  it  rendered  judgment. 

Declarations  of  Parties  Which  Form  No  Part  of  thb  Re^  GEarjs  are  hearsay' 
and  not  admissible. 

Neither  an  Order  Appointing  a  Guardian  ad  Litem  for  an  Infant  nor  the 
Petition  fob  Such  Appointment  Need  Appear  in  the  judgment  roll.  Such  appoint- 
ment may  be  made  on  an  application  ore  tenua  in  open  court,  as  well  as  in  writing. 

The  Infant  Successors  in  Interest  of  Deceased  Defendants  in  an  Action  fob 
Partition  may  be  substituted  for  such  defendants  on  motion,  without  the  issuance  of 
a  summons  to  bring  them  in.  Such  infants  may  appear  by  their  ffeneral  guardians,  or 
by  guardians  ad  litem  appointed  for  them,  and  where  the  record  is  silent  as  to  their 
manner  of  appointment  the  regularity  of  such  appointment  will  be  presumed. 

To  Sustain  a  Service  op  Summons  by  Publication  against  Minor  Defendants, 
the  court  will  presume,  unless  the  contrary  appears,  that  such  minors  were  over  the  age 
of  fourteen  years,  in  which  case  no  service  of  summons  on  their  mother,  or  other  person 
having  them  in  charge,  is  required. 

The  Findings  of  the  Loweb  Court  on  the  Issues  Raised  by  the  Pleadings 
MUST  State  separately  the  facts  found  and  the  conclusions  of  law,  in  such  a  manner 
that  the  appellate  court  may  see  that  the  conclusions  of  law  follow  as  a  deduction  from 
the  facts  found.  Tested  by  such  rule,  certain  findings  of  the  lower  court,  to  the  effect 
that  no  assessments  for  taxes  during  certain  years  were  made  on  a  portion  of  the 
property  in  controversy,  and  certain  judgments  rendered  for  such  taxes  were  void,  held 
insufficient. 

Sufficiency  of  the  Evidence  to  Sustain  a  Finding  that  the  possession  of  the 
defendants  was  not  adverse  will  not  be  considered  by  the  appellate  court,  when  such 
adverse  possession  could  not  have  continued  for  a  sufiicient  length  of  time  prior  to  the 
commencement  of  the  action  to  furnish  a  defense. 

The  Different  Sections  of  a  Chapteb  in  Any  One  of  the  Codes  must  be  so 
Construed  as  to  reconcile  all  apparent  conflicts,  and  if  there  are  conflicting  provisions 
in  the  different  sections  of  a  chapter,  the  provisions  of  the  sections  last  in  num*erical 
order  must  prevail,  unless  such  construction  ia  incdnsistent  with  the  meaning  of  such 
chapter. 

In  All  Actions  for  Partition,  Including  Those  Provided  fob  in  Section  760 
OF  THE  Code  of  Civil  Procedure,  before  Any  Partition  is  Ordered  or  can  be 
Made,  the  interests  and  shares  of  all  the  parties  must  be  determined  and  adjudged  by 
the  court,  and  also  the  moieties  in  which  the  land  is  to  be  divided.  Such  moieties  must 
be  specified  in  the  interlocutory  judgment,  so  that  the  referees  appointed  to  make  the 
partition  may  have  no  question  of  title  to  determine,  and  may  intelligently  discharge 
the  duties  as  to  making  the  allotments  devolved  on  them  by  the  decree.  An  interlocu- 
tory decree  which  fails  to  observe  such  requirements  is  erroneous. 

Where  a  Map  or  Other  Paper  is  Kefebbed  to  in  a  Judgment  as  a  material 
part  of  it,  it  should  be  identified  by  the  judgment  and  made  a  part  of  it.  It  should  not 
DC  referred  to  as  a  paper  recorded  elsewhere. 

No  Appeal  Lies  from  an  Order  of  the  Lower  Court  Appointing  a  Receiveb 
in  an  action  for  partition,  notwithstanding  the  fact  that  such  order  may  operate  as  an 
injunction  in  restraiimig  the  rights  of  the  parties  to  the  action  to  hold  and  manage  their 
lands. 

Appeal  from  a  jadgment  of  the  fifteenth  district  court  for  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facts. 

B.  S.  Brooks^  and  others,  for  the  appellants. 

A.  M.  Crane^  and  others,  for  the  respondents. 

Thornton,  J.  In  this  cause,  which  is  an  action  for  the  partition  of  the 
San  Pablo  ranch,  situated  in  the  county  of  Contra  Costa,  and  containing 
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Bevenieen  thousand  nine  hundred  and  thirty-eight  and  fifty*mne  one-hun- 
dred lbs  acres  of  land,  there  are  five  appeals,  prosecuted  each  by  some  of 
the  defendants.  Of  these  five  appeals,  two  are  from  the  interlocutorr 
judgment  or  decree,  one  from  an  order  denying  a  motion  for  a  new  trial 
made  by  several  defendants,  and  the  other  two  are  from  an  order  appoint- 
ing a  receiver.  We  are  asked  to  strike  out  the  bill  of  exceptions,  on  the 
ground  that  the  notice  of  motion  for  a  new  trial  and  the  bill  of  excep- 
tions were  not  filed  or  served  within  the  time  allowed  by  law  or  by  the 
court. 

The  interlocutory  judgment  was  filed  on  the  fifteenth  of  July,  1878, 
and  notice  of  the  filing  of  the  findings  and  entry  of  judgment  was  served 
on  the  parties  and  attorneys  on  the  next  day.  Seven  days  afterwards, 
viz.,  on  the  twenty-third  of  July,  tbe  partjies  intending  to  move  for  a  neiv 
trial  obtained  from  the  Hon.  Samuel  H.  Dwinelle,  the  judge  of  the  court 
below,  the  following  order: 

"  Good  cause  appearing  therefor,  it  is  ordered  that  the  time  for  tbe 
defendants,  or  any  or  each  of  them,  to  give  notice  of  their  intention  to 
move  for  a  new  trial,  and  to  serve  a  bill  of  exceptions,  is  hereby  extended 
thirty  days." 

No  stipulation  of  attorneys,  extending  time,  was  asked  or  given,  and 
no  other  order  was  asked  or  granted  than  the  foregoing.  The  foregoini? 
order  was  a  valid  one :  C.  C.  P. ,  sec.  1054. 

On  the  twenty-fouiith  of  August,  1878,  the  notice  of  motion  for  a  new 
trial  was  served,  and  on  the  same  day  the  proposed  bill  of  exceptions 
was  served. 

It  is  argued  that  the  time  was  only  extended  by  the  order  of  the  judge 
thirty  days  from  the  twenty-third  of  July — the  date  of  the  order — which 
would  extend  the  time  to  the  twenty-second  of  August,  and  therefore  the 
notice  of  motion  and  bill  of  exceptions  which  were  served  on  the  twen- 
ty-fourth of  August  was  too  late  by  two  days. 

We  do  not  so  construe  the  order.  We  think  it  extended  the  time 
thirty  days  from  the  end  of  tbe  period  of  ten  days  allowed  by  the  code 
of  civil  procedure,  and  that  such  was  the  intention  of  the  learned  judge 
who  made  the  order.  The  parties  intending  to  move  had  ten  days  from 
the  sixteenth  of  July  to  give  notice,  and  serve  their  bill  of  exceptious: 
C.  C.  P.,  sec.  650*  This  would  bring  the  ten  days'  period  to  a  close  on 
tbe  twenty-sixth  of  July.  The  extension  of  thirty  days  would  bring  the 
end  of  tbe  extended  period  to  tbe  twenty-fifth  of  August,  and  notice  and 
bill  were  filed  tbe  day  preceding,  viz.,  on  tbe  twenty-fourth  of  August. 
The  extension  of  time  by  the  order  refeiTed  to  the  ten  days'  period  as 
tbe  point  from  which  tbe  extension  was  to  run  and  be  computed.  The 
order  must  have  been  made  within  the  ten  days,  for  the  judge  had  no 
power  to  make  it  afterwards.  No  reference  is  made  in  the  order  to  its 
date  as  tbe  point  from  which  tbe  extension  was  to  be  computed,  and  we 
would  be  violating  the  rule  made  by  the  order  of  the  learned  jadge  of 
tbe  court  below  were  we  thus  to  bold.  We  think  the  notice  and  bill 
were  filed  in  time:  See  Green  v.  Fawcett,  No.  5074,  March  21, 1S7S; 
Clark  V.  Crane,  7  Pac.  C.  L.  J.  412. 

We  will  remark  here,  that  the  cause  had  been  a  long  time  on  trial, 
that  tbe  transcript  consists  of  more  than  seventeen  hundred  pages,  aud 
certainly  tbe  judge  would  be  disposed  to  allow  all  the  time  in  his  power 
to  prepare  and  serve  a  bill  of  exceptions.  Remarkable  diligence  was 
used  in  preparing  and  serving  it  within  the  time  allowed. 
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It  is  farther  urged  that  the  appeal  should  be  dismissed  because  the 
entire  judgment  roll  is  not  brought  up.  Conceding  that  on  an  appeal 
from  an  interlocutory  judgment  in  partition,  the  entire  judgment  roll, 
so  far  as  it  exists,  is  to  be  and  can  be  brought  up  in  the  transcript  on  appeal, 
we  remark  that  it  is  not  the  practice  of  this  court  to  dismiss  an  appeal 
under  such  circumstances,  when  the  defect  can  be  readily  cured  on  a 
suggestion  of  diminution.  It  is  clear,  however,  that  on  such  an  appeal 
no  judgment  roll  has  been  made  up.  No  final  judgment  has  been  ren- 
dered, and  until  final  judgment  has  been  made  and  entered,  the  judg- 
ment roll  is  not  and  can  not  be  required  to  be  made:  C.  C.  P.,  sec.  670. 
Before  the  postea  and  entry  of  judgment,  according  to  what  is  known  as 
the  common-law  procedure,  the  roll  was  known  as  the  issue  roll,  or  nisi 
priua  roll;  after  the  entry  of  judgment  it  was  called  the  judgment  roll: 
Bootes  Suit  at  Law,  136, 142,  143;  Stephen's  PL  81;  Abbott's  Law  Diet. 
verb.  Judgment  Becord  or  Boll,  citing  Smith's  Act.  at  Law,  184.  This, 
however,  applied  only  to  cases  at  law.  No  judgment  roll  was  known  in 
courts  of  equity.  The  pleadings,  process,  depositions,  orders  of  all 
kinds,  upon  being  filed,  and  final  decree  when  enrolled,  in  cases  in  chan- 
cery, went  into  and  constituted  the  record. 

The  case  before  us,  although  courts  of  law  had  at  an  early  period 
jurisdiction  in  cases  of  partition,  1  Story's  Eq.  Jur.  646-648,  partakes 
more  of  a  case  in  equity.  However,  it  is  sufficient  to  say,  that  no  judg- 
ment roll  is  provided  for  by  the  procedure  in  this  state,  until  final  judg- 
meot  has  been  entered,  and  we  do  not  see  why  the  requirement  con- 
tended for  here  should  obtain.  The  appeal  should  not  be  dismissed  ou 
tbe  ground  referred  to,  and  the  motion  is  denied.  If  any  party  had  de- 
sired any  paper  to  be  brought  up,  which  would  constitute  a  part  of  the, 
record  in  the  case  when  the  roll  is  made  up,  and  would  be  material  on 
the  examination  and  decision  of  the  cause,  on  a  suggestion  or  motion  to 
that  effect,  leave  would  have  been  granted. 

In  holding  that  we  will  not  dismiss  the  appeal  because  all  the  docu- 
ments which  constitute  the  judgment  roll  when  made  up  after  the  final 
judgment  is  made  and  entered  are  not  in  the  transcript,  we  do  not  in- 
tend to  hold  that  the  procedure  by  which  questions  are  brought  to  the 
court  for  examination  and  review  on  appeal  is  otherwise  changed.  The 
same  mode  might  be  adopted  to  bring  questions  for  review  before  this 
court  on  appeal  from  an  interlocutory  judgment  in  partition,  as  on  an 
appeal  from  a  final  judgment.  The  same  is  true  on  appeal  from  a  motion 
denying  a  new  trial  in  the  case  of  an  iuterlocutory  judgment.  The  ques- 
tions to  be  considered  and  decided  on  the  denial  of  such  a  motion,  when 
an  interlocutory  judgment  has  been  rendered  and  entered,  must  be 
brought  before  us  by  a  statement  or  bill  of  exceptions  or  affid&vit,  as  in 
other  cases  when  a  motion  for  a  new  trial  is  moved  for  and  denied. 
Such,  in  our  judgment,  is  the  fair  construction  of  the  code  of  civil  pro- 
cedure. We  think  the  other  appeals  should  not  be  dismissed,  except  the 
appeal  from  the  order  appointing  a  receiver,  which  will  be  discussed 
elsewhere  in  this  opinion. 

It  appears  from  the  bill  of  exceptions  that  on  the  first  day  of  January, 
1827,  the  citizen,  Francisco  Castro,  presented  *'  to  the  commander  in 
chief  of  the  Calif ornias  "  a  petition,  in  which  he  speaks  of  himself  as  a. 
former  member  of  the  deputation  of  the  territory  of  Alta  California,  and. 
stated  that  since  the  fifteenth  of  April,  1823,  he  presented  to  the  territo^ 
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rial  assembly  (deputation)  a  memorial,  a  true  and  faithful  copy  of  which 
he  appended  to  this  memorial,  as  follows: 

"Hon'ble  Deputation:  Don  Francisco  Castro,  member  of  the  pro- 
vincial assembly  of  Upper  California,  citizen  of  and  resident  in  the  town 
of  San  Jose,  in  the  said  province,  with  due  respect  presents  himself  to 
you  and  exposes: 

"  That  being  the  owner  of  large  herds  of  horned  cattle  and  horses,  be 
finds  himself  under  the  necessity,  in  order  to  preserve  the  cattle  which 
he  now  possesses,  and  in  order  to  provide  for  the  maintenance  of  his 
numerous  family,  to  solicit  of  you  that  a  piece  or  tract  of  land  may  be 
given  to  him  for  the  purpose  of  fixing  his  establishment. 

"  Wherefore,  I  address  myself  to  your  high  sense  of  justice,  and  ask 
of  you  that  in  the  exercise  of  the  ample  powers  with  which  you  are  in- 
vested, you  would  be  pleased  to  grant  to  me  the  possession  of  three 
square  leagues  (sitios)  in  the  place  called  'Los  Cuchigunes '  or  'San 
Pablo/  formerly  occupied  by  the  mission  of  San  Francisco,  which  lies 
opposite  the  said  mission  and  the  por£  of  said  name,  and  upon  its  shores; 
which  piece  of  land  has  been  abandoned  by  the  said  mission,  and  which, 
with  the  previous  knowledge  of  its  holy  fathers  and  father  ministers,  I 
had  already  solicited  from  the  present  government,  who  will  testify  to 
the  fact  if  necessary. 

"  Feeling  thus  confident,  as  I  do,  that  you  will  have  the  kindness  to 
consider  myself  entitled  to  this  favor,  I  request  and  pray  of  you  to  give 
me  the  rights  of  property,  possession,  and  ownership  to  the  land  in  due 
form  of  law,  so  that  it  may  be  secured  to  me  and  my  successors. 
"Wherefore,  I  humbly  solicit  that  you  will  look  favorably  at  my  demand, 
and  do  that  which  you  will  deem  pertinent  and  necessary. 

"  MoNTEEEY,  April  15,  1823. 

"  Honorable  Deputation. 

**  Francisco  Castbo." 

That  on  the  same  day,  fifteenth  of  April,  1823,  the  honorable  assem- 
bly made  the  following  decree  or  order: 

"MoNTEBET,  April  15, 1823. 

"  The  Hon'ble  Assembly  [Deputation]  grants  to  the  claimant  the  piece 
of  land  which  he  solicits,  measuring  three  square  leagues,  considering 
the  said  claimant  entitled  to  said  favor,  for  his  services,  his  known 
probity,  and  the  abundance  of  stock  which  he  possesses,  for  which  pur- 
pose the  government  appoints  the  commander  of  the  Presidio  of  San 
Francisco  for  the  measurement,  and  giving  him  possession  of  the  lajida 
for  which  he  petitions.  Abguello. 

*' Josfi  Joaquin  de  la  Terbe,  Secretary.'* 

The  above  is  made  part  of  the  petition. 

The  petition  concludes  as  follows:  *'  Considering  that  to  the  present 
time  the  foregoing  decree  has  not  been  complied  with,  the  reason  thereof 
being  unknown  to  me,  I  present  myself  to  you  in  order  that,  making  use 
of  the  powers  with  which  you  are  invested,  you  will  be  pleased  to  gi^e 
the  orders  necessary  for  the  purpose  of  having  the  foregoing  decree  en- 
forced. The  highly  discriminating  powers  which  distinguish  you  make 
me  confident  that  you  will  grant  me  this  favor,  for  then  only  will  I  con- 
sider myself  safely  and  permanently  settled,  and  having  noUiing  to  fear 
either  for  my  live-stock  or  for  the  sundry  branches  of  industry,  and  t^ 
the  maintenance  of  my  family.  This  last  point  being  the  first  vhicb 
occupies  my  attention. 
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**  Wherefore,  I  respectfully  pray,  that  taking  my  petition  into  consid- 
eration, you  will  be  pleased  to  order  all  that  which  you  will  deem  perti- 
nent and  reasonable,  which  favor  will,  I  hope,  be  granted  to  me. 

''In  the  presidio  of  San  Francisco,  first  of  January,  1827. 

"Francisco  Castro." 

On  the  margin  of  this  petition  to  the  commander  in  chief,  the  follow- 
ing order  was  made: 

"  PoBT  OF  San  Diego,  January  29,  1827. 

"The  commander  of  San  Francisco  will  be  pleased  to  report  why  the 
right  of  possession  within  referred  to  was  not  given.  Echeandia.'' 

On  the  twenty-seventh  of  July,  1827,  the  above  named  Castro  pre- 
sented a  petition  "  to  tbe  commander  in  chief  and  political  chief  of  the 
Calif ornias."    The  petition  begins  as  follows: 

"Francisco  Castro,  owner  of  the  rancho  San  Pablo,  in  the  district  of 
San  Francisco,  respectfully  presents  himself  to  you,  and  in  due  form  of  law, 
and  according  to  his  rights,  exposes."  The  petition  proceeds  to  set  forth 
that  four  years  have  elapsed  since  he  became  and  continued  in  the  pos- 
session of  the  said  tract  of  land,  as  will  appear  by  the  document  accom- 
panying these  presents,  which  document,  granted  by  the  honorable 
deputHuon,  confirms  the  donation,  and  orders  that  due  title  to  the  pos- 
session of  the  land  be  given  to  him  (Castro),  and  requires  the  commander 
of  San  Francisco  to  do  so;  that  though  the  gentleman  notified  for  the 
purpose  of  giving  him  said  possession,  as  he  (Castro)  was  at  that  time  a 
member  of  the  said  deputation,  and  was  then  called  to  Monterey  on 
public  service,  he  could  not  obey  said  summons,  and  as  from  that  day  he 
had  not  been  able  to  settle  this  matter,  he  now  had  recourse  to  tbe  well- 
known  justice  of  his  excellency,  requesting  that  he  would  be  pleased  to 
order  that  due  possession  of  the  tract  of  land  be  given  to  him.  He 
asks  his  excellency  to  take  also  into  consideration  that  he  has  already 
built  upon  the  land  a  house,  having  stone  foundations,  measuring  forty 
▼aras,  two  other  wooden  houses,  planted  a  garden  with  many  fruit  trees 
therein,  and  a  vineyard  containing  upwards  of  one  thousand  stalks  of 
vines,  built  a  mill,  and  sowed  thirty  fanegas  of  wheat,  and  one  half  a 
fanega  of  corn  and  beans  each;  and  that  he  has  six  hundred  head  of 
cattle,  and  five  hundred  horses,  more  or  less;  that  the  tract  of  land  runs 
along  the  bank  of  the  creek  (estero)  and  that  of  the  bay  (mar)  of  San 
Francisco,  from  north  to  north-west,  where  it  meets  the  boundary  line  of 
Sergeant  Luis  Peralta;  its  distance  from  the  mission  of  San  Jose  is  about 
thirteen  leagues,  and  from  that  of  San  Bafael  a  little  over  two;  that  iu 
order  to  go  to  the  latter,  one  has  to  cross  an  arm  of  the  sea,  in  conse- 
quence of  which  a  boat  has  been  built "  so  that  one's  family  be  not  in  want 
of  spiritual  food." 

He  concludes  by  asking  that  his  excellency  would  be  pleased  to  take 
his  demand  into  consideration,  and  grant  it  if  just.  This  petition  is 
signed  by  Castro,  and  bears  date  at  Monterey.  He  appends  to  it  his 
petition  to  the  territorial  deputation  and  the  decree  of  the  same,  above 
given.     On  this  petition  the  following  order  was  made: 

"Let  the  possession  prayed  for  by  the  claimant  be  given  to  him,  it 
being  understood  that  the  three  sitios  prayed  for  and  granted  are  to 
measure  three  square  leagues,  and  said  possession  being  given  to  him  on 
the  place  where  he  has  erected  his  house,  or  wherever  it  may  be  most 
convenient,  on  the  said  sitios,  bearing  in  mind  that  the  measurement  and 
putting  in  possession  must  begin  from  the  place  where  his  house  is  built, 
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or  from  any  otber  place  pointed  out  by  him;  and  that  there  mnst  be 
measured  therefrom  seven  thousand  five  hundred  varas  in  each  direction; 
and  to  that  elSect  I  appoint,  as  an  intelligent  and  honest  man,  the  citizen, 
Francisco  d§  Haro,  a  resident  of  the  presidio  of  San  Francisco,  so  that 
he  may,  for  and  in  behalf  of  the  citizen  Francisco,  having  previously 
called  to  his  assistance  two  witnesses,  and  also  the  owners  of  the  adjoin- 
ing estates,  and  in  their  presence  he  may  pass  upon  and  operate  io  due 
form  of  law,  and  fulfill  all  the  formalities  prescribed  and  in  furtherance 
of  this  decree. 

*'  This  done,  that  these  two  documents  be  sent  back  to  me  through  the 
commander  of  the  presidio  of  San  Francisco,  by  whose  channel  I  now 
forward  tbem,  in  order  that  they  may  be  complied  with,  and  in  order 
also  that  they  may  be  registered  in  the  book  of  records  and  possessions, 
which  are  kept  in  this  office.  £strada." 

It  further  appears  that  Castro  presented  the  following  petition,  dated 
the  thirtieth  of  January,  1828,  to  the  commander  in  chief: 

''To  THB  Co]iMAin>EB  IN  Chief:  Now  comes  the  citizen,  Francisco 
Castro,  who  says:  That  four  years  ago  he  petitioned  his  excellency,  Don 
Luis  Antonio  Arguello,  for  the  place  called  '  San  Pablo,'  claiming  three 
square  leagues  out  of  it,  which  were  granted  to  me  by  a  decree  in  which 
he  orders  that  due  possession  be  given  to  me,  as  the  person  appointed  for 
that  purpose.  Don  Ignacio  Martinez  has  not  as  yet  to  this  day  done  it,  oa 
account  of  you  having  kept  in  your  hands  the  documents  upon  which, 
and  in  consideration  thereof,  the  usual  legal  proceedings  ore  to  be  had, 
which  shall  confirm  the  grant  and  possession  of  the  said  piece  of  land.  I 
now  come  and  pray  you  to  deliver  to  me  the  said  document  in  your  posses- 
sion, so  that  the  formalities  prescribed  may  be  complied  with  in  further- 
ance of  the  request  of  the  commissioners  appointed. 

"  San  Francisco,  30th  January,  1828.  FraKgisco  Castbo." 

It  does  not  appear  that  any  order  or  decree  was  made  on  this  petition. 
On  the  first  of  May,  1830,  he  presented  a  further  memorial,  addressed 
to  the  political  chief: 

"  To  THE  Hon'ble  the  Politioal  Chief  :  Francisco  Castro,  of  the  town 
of  San  Jose,  Guadalupe,  residing  pn  the  rancho  of  San  Pablo,  respect- 
fully comes  to  you  and  says,  that  ^e  is  the  owner  of  the  place  called  San 
Pablo;  that  it  was  granted  to  him  five  years  ago  by  the  hon'ble  the  terri- 
torial deputation.  That  taking  in  consideration  the  laws  concerniog  the 
colonies  and  the  supreme  decree  of  your  excellency,  renews  his  claim  to 
the  possession  of  the  said  tract  of  land,  which  measures  three  sitios,  and 
is  such  as  described  in  the  first  claim  presented  by  him,  and  now  in  the 
hands  of  your  excellency,  requesting  you  to  remark,  that  although  he  has 
frequently  requested  that  possession  be  given  to  him  of  said  tract  of  land, 
that  the  same  has  not  as  yet  been  done.  He  therefore  renews  his  claim, 
that  due  possession  be  given  to  me  of  the  said  tract,  and  that  the  amount 
expended,  and  the  improvements  made  by  his  family  on  the  said  land, 
should  be  taken  into  united  action — the  same  consisting  of  a  house,  meas- 
uring ten  varas,  and  having  good  foundations,  one  thousand  stalks  of  vine, 
and  sundry  other  plants. 

''  And  in  order  that  this  claim  be  attended  with  a  full  knowledge  of  the 
facts,  and  justice  rendered  to  him  in  the  present  instance,  he  will  add 
that  he  is  fifty-five  years  of  age;  that  he  is  married  and  has  ten  children; 
was  born  in  the  town  of  Cinaloa,  in  the  district  of  Sonora,  which  was 
founded  by  his  father;  that  he  was  for  thirteen  years  a  soldier  and  cor' 
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poral  in  the  Mexican  company  of  artillery,  and  that  he  has  belonging  to 
nim  on  the  tract  which  he  occupies,  one  thousand  four  hundred  bead  of 
cattle^  six  hundred  sheep,  and  five  hundred  horses.  He  would  therefore 
respectfully  request  that  in  cousideration  of  the  services  rendered  by 
him,  the  possession  of  tbe  said  tract  of  land  be  granted  to  him,  in  order 
that  he  may  in  peace  and  quietness,  and  with  confidence,  go  on  with  the 
improvements,  necessary  for  the  maintenance  of  his  numerous  family, 
which  favor  from  your  well-known  sense  of  justice  will,  he  trusts,  be 
granted  to  him. 

"Bancuo  of  San  Pablo,  1st  of  May,  1830.  ^  Fbancisgo  Casti^o." 

The  following  marginal  decree  was  made  on  the  foregoing: 

"  MoNTERET,  26th  May,  1830. 
"  Let  the  plaintiff  add  to  his  petition  a  plan  (disefio),  showing  tbe  con- 
formation, extent,  and  all  other  important  particulars  relating  to  the  tract 
of  land  claimed  by  him.  •  Egheandia/' 

No  doubt  tbe  plan  or  disefio  above  spoken  of  related  to  the  require- 
ment of  the  rules  and  regulations  of  1828,  in  relation  to  tbe  granting  of 
lands  for  colonization  of  the  territories  of  the  republic  of  Mexico,  and 
that  tbe, law  of  1824  and  the  regulations  of  1828  had  then  been  promul- 
gated in  California,  and  that  the  laws  concerning  tbe  colonies  refen*ed 
to  in  tbe  petition  were  tbe  law  and  regulations  above  mentioned.  On 
tbe  fifth  day  of  November,  1831,  Francisco  Castro  died,  having  first 
made  bis  will,  which  appears  in  tbe  bill  of  exceptions.  Tbe  bill  opened 
with  tbe  following  recital :  ^ 

''On  the  twenty-first  day  of  October,  1831, 1,  Francisco  Mario  Castro, 
finding  myself,  by  divine  mercy,  of  sound  mind,  but  severely  sick,  and 
desirous  of  disposing  of  my  effects  before  I  die,  in  tbe  best  possible 
form,  in  the  absence  of  a  notary  public,  having  called  all  the  witnesses 
who  would  willingly  come,  and  asked  and  supplicated  Diego  Forbes  j 
Bodriguez  to  write,  in  the  presence  of  said  witnesses,  tbe  following  tes- 
tament, which  I  will  dictate  in  tbe  form  following.'' 

Tbe  will  appears  to  have  been  very  formally  drawn  up.  Among  other 
dispositions,  the  following  are  made: 

"I  order,  and  it  is  my  will,  tbat  my  wife,  Gabriella  Berreyessa,  shall 
have  absolute  title  to  one  half  of  all  my  property,  rights,  and  credits, 
with  all  the  movables  of  my  house,  for  her  aliment  and  maintenance,  in 
the  same  manner  tbat  she  has  had  during  my  life,  and  I  charge  my 
children  to  comply  with  the  direction  or  obligation,  in  the  same  manner 
as  though  it  were  witb  my  person." 

The  following  clause  is  inserted  in  a  subsequent  part  of  the  will: 

*'I  order,  and  it  is  my  will,  to  leave,  as  in  fact  I  do  leave  and  give,  all 
my  property,  rights,  and  actions,  together  with  all  the  land  of  my  rancho 
San  Pablo,  to  my  wife  one  balf ,  and  the  remaining  half  equally  between 
my  legitimate  sons  and  daughters,  each  being  owner  of  his  equal  part  or 
share  of  tbe  effects."  The  language  of  this  clause  without  the  other  is 
sufiScient  to  devise  one  half  of  tbe  ranch  to  the  wife. 

The  will  contains  these  further  clauses,  among  others: 

''I  pray  and  declare  that  it  is  my  will  to  nominate,  and  I  nominate 
and  appoint  for  my  executors  of  this  my  voluntary  last  testament,  tbe 
following-named  persons:  In  the  first  place  I  appoint  iny  son,  Joaquin 
Isidro  Castro,  my  first  executor  and  holder  of  the  property  of  my  wife, 
my  daughters  and  sons — Ramon,  Victor,  Jesus  Maria,  and  Alyino  Anto- 
nio, enjoining  them  to  strict  compliance  with  my  ultimate  wish,  at  the 
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Bame  time  giving  him  all  right  and  power  to  superiotend  and  take  cars 
of  the  rights  and  effects  corresponding  to  each  one  of  those  persons,  that 
is  to  say:  my  wife,  my  legitimate  daughters,  and  my  sons  aforemen- 
tioned,  and  also  to  cause  the  rest  of  my  children  to  comply  with  this  my 
last  wish. 

'*  I  nominate  and  appoint  my  son,  Juan  Jose  Castro,  as  my  second  ex- 
ecutor, and  my  son  Gabriel  Vicente  Castro  my  third  executor,  to  carry 
out  my  last  wish,  and  conferring  upon  them  all  the  rights  which  the  laws 
direct  in  these  cases. 

"I  declare  and  direct  all  my  executors  that  if  any  of  my  children 
attempt  to  introduce  discord  or  difficulty  of  any  kind  in  order  to  disturb 
the  peace  and  quiet  of  my  family,  he  or  she  be  ejected  the  ranch  immedi- 
ately, without  exception  of  person. 

"  I  declare  as  my  last  wish,  and  direct  that  all  my  tame  horses  be  for 
the  use  of  my  wife,  my  legitimate  daughters,  and  my  sons  Bamon,  Tic- 
tor,  Jesus  Maria,  and  Alvino  Antonio.  My  horses  number  thirty,  with 
two  mules,  which  are  for  the  use  of  my  house. 

"  I  direct,  »  *  *  and  it  is  my  desire,  that  my  youngest  son  shall 
be  master  or  owner  of  my  branding  iron  and  cattle  mark." 

This  will  was  signed  by  Castro  on  the  third  day  of  November,  1831, 
and  was  attested  by  three  witnesses  who  sign:  *'  Carlos  Castro,  first  wit- 
ness to  this  testament;  Jose  Berreyessa,  second  ^yitnessto  this  testament; 
Diego  Forbes  y  Rodriguez,  third  witness  to  this  testament.'' 

It  will  be  observed  that  the  testator  appoints  his  son,  Joaquin  Isidro 
Castro,  firat  executor  of  his  will. 

On  the  twenty-sixth  of  May,  1834,  this  son  and  first  executor  of  tlie 
will  presented  to  the  political  chief  the  following  petition : 

"  To  HIS  ExGELLEMCT  THE  POLITICAL  Chief:  The  citizcu  Joaquin  Isidro 
Castro  presents  himself  before  your  excellency,  and  in  due  form  of  law 
exposes: 

*'That  in  consequence  of  the  death  of  my  father,  who  has  instituted 
me  the  heir  of  a  portion  of  his  property,  and  guardian  of  that  of  my 
brothers  (as  will  appear  by  his  testament,  a  copy  of  which  is  registered 
in  this  capital),  and  in  fulfillment  of  the  obligations  resulting  from  the 
trust  which  I  have  accepted,  and  for  the  due  execution  of  the  some,  I 
solicit  of  your  excellency  the  lawful  ownership  of  a  certain  piece  or 
tract  of  laud  named  San  Pablo,  a  plan  of  which  is  hereto  annexed,  to- 
gether with  a  copy  of  the  first  petition  for  the  said  tract,  presented  by 
my  father,  and  dated  the  fifteenth  of  April,  1823,  and  also  of  a  copy  of 
gubernatorial  decree  of  the  same  date,  and  the  same  having  remained 
without  efifect,  I  hereby  renew  a  demand  for  the  said  piece  of  land,  to* 
gether  with  the  documents  necessary  for  the  security  of  the  rural  prop- 
erty therein  situated,  consisting  of  three  thousand  head  of  cattle,  iiiue 
hundred  horses,  and  six  hundred  sheep.  I  hereby  solicit  your  excelleocy 
to  do  that  which  you  will  deem  j  ust  and  necessary  in  the  premises,  pro- 
testing my  entire  good  faith,  and  taking  the  oath  prescribed,  etc. 

'*  Bancho  de  San  Pablo,  May  26,  1834.        Joaquin  Isidbo  Castro." 

On  this  petition  the  following  marginal  decree  was  made  by  Jose 
Figueroa,  the  political  chief  to  whom  it  was  addressed: 

"Monterey,  June  1, 1834. 

"  Let  the  petitioner  be  notified  to  produce  the  original  .documents,  in 
virtue  of  which  the  lands  which  he  claims  were  granted,  and  a  report  he 
made  of  the  same.    I^  Don  Jose  Figueroa,  a  general  of  brigade  of  tha 
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Mexican  republic,  commander  general,  inspector,  aod  political  chief  of 
the  territory  of  Upper  CaliforJjia,  so  order  and  decree,  and  in  faith 
thereof,  thereunto  affix  my  name.  •  Jos£  Figueboa. 

*'Aao8TiN  V.  Zamoeano,  Secretary." 

To  this  decree  Joaquin  I.  Castro  made  answer  on  the  eleventh  of 
June,  1834.    The  answer  is  as  follows: 

"  This  day,  the  eleventh  of  June,  1834,  the  petitioner,  Don  Isidro  Cas- 
tro, being  present,  and  the  foregoing  notification  from  the  political  chief 
having  been  duly  served  on  him,  and  having  been  made  acquainted  with 
it  and  heard  it  read  to  him,  declared  and  answered:  That  the  original 
documents  referred  to  in  said  notification  are  on  file  in  the  office  of  the 
secretary  of  the  government,  together  with  a  petition  of  his  deceased 
father,  praying  for  a  grant  of  said  rancho;  and  haVing  so  answered  in 
good  faith  thereof,  he  affixed  thereto  his  signature,  and  so  did  also  the 
secretary  of  the  government.  JoAQmN  Ismao  Castro. 

"AousTiN  V.  21amobano." 

On  the  same  day.  Governor  Figueroa  ordered  that  the  secretary  of  the 
government  report  on  this  answer,  annexing  the  documents  referred  to, 
and  of  the  whole  let  an  account  be  rendered  in  order  to  determine  there- 
upon. The  secretary,  Zamorano,  in  conformity  with  the  foregoing  order, 
produced  the  documents  referred  to  for  such  further  orders  as  his  excel- 
lency might  be  pleased  to  make.  The  documents  referred  to  are  those 
above  given,  consisting  of  the  various  petitions  made  by  Francisco  Cas- 
tro in  iiis  life-time  and  the  orders  and  decrees  made  thereon.  On  the 
petition  of  Joaquin  above  given,  Governor  Figueroa  made  this  decree: 

*' Monterey,  June  12,  1834. 

*'  Taking  into  consideration  the  petition  at  the  head  of  this  expediente, 
the  commission  granted  by  the  hon'ble  the  territorial  deputation,  on  tbe 
fifteenth  of  April,  1823,  and  all  steps  taken  and  other  things  done  in 
conformity  with  the  requirements  of  the  law  on  such  matters, 

"We  declare  Don  Francisco  Maria  Castro  the  lawful  owner,  and  by 
his  death  his  successors,  of  nil  tbat  tract  of  land  known  under  the  name 
of  Los  Cuchigunes,  or  San  Pablo,  bounded  by  the  ranchos  of  San  An- 
tonio, and  £1  Pinole,  and  by  a  portion  of  the  port  of  San  Francisco. 
Let,  therefore,  a  title  be  delivered  in  conformity  with  the  above,  have  it 
registered  in  the  proper  book,  and  handed  over  to  the  testamentary  ex- 
ecutor, Don  Joaquin  Isidro  Castro,  for  the  ends  required,  and  have  the 
expediente  recorded. 

"I,  Jose  Figueroa,  general  of  brigade,  commander  in  chief,  general 
inspector,  and  superior  political  chief  of  tbe  territory  of  Upper  California, 
do  so  order  and  decree,  and  in  faith  hereunto  sign  my  name. 

"  Aq.  V.  Zamorako.  Josfi  Figueboa," 

On  the  same  day  the  following  grant  was  made: 

"  Whereas,  the  late  Francisco  Maria  Castro  petitioned  the  deputation 
on  the  fifteenth  of  April,  1823,  a  reversion  in  the  tract  of  land  known 
under  the  name  of  Los  Cuchigunes,  or  San  Pablo,  bounded  by  the 
ranchos  of  San  Antonio  and  £1  Pinole,  and  by  a  portion  of  the  bay  of 
San  Francisco;  and  whereas,  his  successors  did  subsequently  apply  for 
the  lawful  ownership  of  the  said  tract  of  land,  having  previously  taken 
all  the  steps  required  with  the  formalities  prescribed  by  the  laws  and 
regulations  in  such  cases  made  and  provided;  now,  therefore,  using  the 
powers  with  which  I  am  intrusted,  and  in  the  name  of  the  Mexican  nation. 
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by  decree  of  tliid  day,  I  do  grant  to  the  said  successors  the  aboTe-mentioned 
tract  of  land,  declaring  the  same  to  be  their  property  by  the  present  let- 
ters, in  entire  conformity  with  the  tenor  of  the  laws  and  in  confirmation 
of  thnt  concession,  subject  to  the  following  conditions: 

''First — That  they  will  comply  with  the  rules  and  regulations  which 
may  hereafter  be  made  for  the  distribution  of  public  lands,  and  that  they 
will  not,  iu  the  mean  time,  neither  they,  their  f^antees,  nor  their  heira, 
have  the  power  of  dividing  nor  alienating  that  which  is  granted  to  them; 
neither  will  they  have  the  power  of  laying  upon  the  same  any  liensj 
mortgages,  nor  incumbrances  whatever,  even  for  pious  causes,  nor  to 
make  a  mortmain  transfer  of  the  same. 

'  *  Second — They  are  hereby  allowed  to  fence  the  same,  without  pr^udice 
to  the  passages  and  ways  across  the  same  and  other  servitudes.  They 
will  have  the  free  and  exclusive  use  and  enjoyment  of  the  same,  culti- 
vating and  using  the  said  land  as  they  will  think  best;  but  within  one 
year  at  the  latest  they  must  build  a  house  thereon,  which  shall  be 
inhabited. 

"  Third — ^They  shall  apply  to  the  competent  judge  for  the  judicial 
possession  of  the  said  land,  in  accordance  with  the  present  title,  for  the 
purpose  of  having  the  boundaries  of  the  same  marked  out,  which,  be- 
side the  ordinary  landmarks,  will  be  defined  by  some  fruit  trees  or  other 
trees  of  some  utility  planted  for  the  purpose. 

"  Fourth— The  herein-mentioned  tract  is  of  three  square  leagues,  more 
or  less,  according  to  the  design  which  accompanies  the  ezpediente  granted 
to  them. 

"  The  judge  who  will  put  them  in  possession  shall  have  the  said  tract 
measured  according  to  law,  so  that  the  boundaries  may  be  marked  out, 
tbe  surplus,  if  any,  reverting  to  the  nation,  for  such  uses  as  may  be 
proper. 

**  Fifth — Should  they  fail  to  comply  with  the  foregoing  conditions, 
tbe  grantees  will  lose  their  rights  to  the  said  tract  of  land,  which  vili 
become  liable  to  be  claimed  by  others, 

"  I  therefore  order  that  these  presents  be,  to  all  intents  and  purposes, 
a  good  and  valid  title  to  the  grantees,  that  the  same  be  recorded  in  the 
proper  book,  and  that  it  be  delivered  to  the  parties  interested  for  their 
security  and  for  all  other  ends  and  purposes. 

"  Given  at  Monterey,  this  12th  day  of  June,  1834. 

"  A.  V.  Z.,  Secretary.  Jos^  Fioueboa." 

On  the  twenty- third  of  June,  1835,  Joaquin  I.  Castro  presented  a  pe- 
tition for  an  augmentation  of  the  San  Pablo  ranch  to  the  political  chief, 
as  follows: 

*'  MoNTEBET,  June  23, 1835. 

"  Joaquin  Castro,  a  citizen  residing  within  the  jurisdiction  of  the  port 
of  Sdn  Francisco,  presents  himself  to  you,  and  with  due  respect  says: 

"  That  I  have  already  solicited  from  your  excellency  the  legitimate  pos- 
session of  tbe  rancho  of  San  Pablo,  which  we,  the  heirs  of  my  deceased 
father,  actually  occupied,  as  I  have  already  stated  in  my  first  petition, 
but  through  inadvertence  have  neglected  to  ask  for  the  extent  of  land 
included  in  tbe  plan  annexed  thereto,  and  have  said  that  we  only  chum 
the  three  square  leagues  that  we  formerly  occupied. 

"  This  piece  of  land  beiug  rather  too  small  for  the  number  of  cattle 
grazing  on  tbe  same,  which  number  we  are  exerting  ourselves  to  increase, 
X  solicit  of  you,  in  the  name  of  the  other  heirs,  and  as  their  attorney  in 
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fact,  that  8aid  petition  be  understood  to  exclude  for  [from  ?]  the  three 
leagues  which  we  occupied,  the  augmentation  of  the  land  described  in 
the  aforesaid  plan. 

"  Wherefore,  I  pray  your  excellency  to  grant  that  which  I  demand, 
hereby  protesting  of  my  gratitude,  and  taking  the  necessary  oath. 

**  MoKTEBEY,  June  23,  1835.  Joaquin  Isidao  Castbo." 

The  governor  made  the  following  marginal  order  on  this  paper: 

''MoNTERET,  June  26, 1835. 
"  Let  this  petition  be  added  to  the  expediente  upon  the  matter,  so  that 
the  secretary  may  report  upon  the  same  whatever  he  may  deem  ex- 
pedieut  for  the  proper  conclusion  thereof.  Fiooeboa." 

This  order  was  obeyed  by  the  secretary,  Negrete,  on  the  same  day.*  The 
secretary  made  a  further  reporfc  on  the  twenty-seventh  of  June,  which  it 
is  unnecessary  to  insert  here. 

On  the  fourteenth  of  August,  1835,  Figueroa  made  an  order  tbat  a 
grant  issue  of  the  whole  tract,  in  the  following  words: 

**  MoNTEREir,  August  14, 1835. 

"  Considering  the  petition  at  the  beginning  of  this  expediente,  which 
was  obtained  on  the  fifteenth  of  April,  1823,  from  the  most  excellent  ter- 
ritorial deputation,  the  subsequent  petition  which  was  made  on  the 
twenty-third  of  June  of  the  present  year,  praying  for  the  amplification  of 
a  little  more  than  a  square  league  according  to  the  plat  marKed  number 
2,  and  also  such  other  additional  documents  as  were  furnished  in  conform- 
ity of  the  law  and  regulations  in  such  cases  made  and  provided :  I  hereby 
decree  Don  Francisco  Maria  Castro,  and  by  his  demise  his  heirs  and  suc- 
cessors, the  lawful  owner  and  owners  of  the  tract  of  land  known  under 
the  name  of  Los  Cuchigune%  or  San  Pablo,  bounded  by  the  ranchos  of 
San  Antonio  and  £1  Pinole,  and  by  a  portion  of  the  port  of  San  Fran- 
cisco. I  order  that  a  good  and  sufficient  title  be  made  out,  that  the  same 
-be  registered  in  the  proper  record  book,  that  it  be  delivered  to  the  testa- 
mentary executor  and  heir,  Joaquin  Isidro  Castro,  for  all  necessary  ends 
and  purposes,  and  that  the  expediente  thereof  be  archived. 

''I,  Don  Jose  Figueroa,  general  of  brigade  of  the  Mexican  republic, 
commander  general,  inspector,  and  political  chief  of  the  territory  of  Up- 
per California,  so  order  and  decree,  and  in  faith  thereof  hereunto  affix  my 
name.  Jos£  Fiqubboa. 

"F'co  DEL  Castillo  Nbgbete,  Secretaiy." 

On  the  twentieth  of  August,  1835,  a  grant  issued  in  the  usual  form  of 
the  whole  property,  including  the  augmentation,  to  the  successors  of 
'Francisco  Maria  Castro.  On  the  twenty-second  of  May,  1840,  the  expe- 
diente was  presented  to  the  departmental  assembly,  and  the  same  was 
approved  by  the  assembly  on  the  thirtieth  day  of  May,  1840. 

We  have  thus  presented  the  matters  appearing  in  the  expediente  very 
fully,  in  order  that  the  history  of  the  title  in  its  inception  and  consum- 
mation might  appear  herein.  Mexico  achieved  her  independence,  after  a 
long  struggle,  in  1821,  and  became  then  a  republic.  The  plan  of  Iguala, 
adopted  by  the  revolutionary  government  of  Mexico  on  the  twenty-fourth 
of  February,  1821,  and  the  treaty  of  Cordova  of  the  twenty-fourth  of 
August,  182] ,  between  the  then  government  of  Mexico  and  the  Spanish 
viceroy,  mark  the  close  of  the  struggle  by  Mexico  for  her  existence  as  an 
independent  nation.  By  the  treaty  of  Cordova,  the  independence  of  the 
oountiy  was  established:  United  States  v.  Ilitcbie,  17  How.  538.    Some 
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time  in  1822,  the  authorities  of  California  reco^ized  and  gave  in  their 
adhesion  to  the  new  order  of  things  established  in  Mexico. 

The  first  step  taken  by  Francisco  Castro  for  the  acquisition  of  title  to 
the  rancho  San  Pablo  was  by  a  petition  to  the  territorial  deputation,  on 
the  fifteenth  of  April,  1823.  This  petition  was  for  a  grant  '*of  the  pos- 
session" of  three  square  leagues  in  the  place  called  Los  Cuchigunes, 
or  San  Pablo.  The  grant  was  made  by  the  deputation  and  approved  by 
the  then  governor,  Arguello.  (That  Arguello  was  then  governor  of  Cali- 
fornia, see  the  list  of  colonial  governors  in  Dwinelle's  Colonial  Histoiy, 
Addenda  f  115.) 

It  is  contended  that  the  territorial  deputation  never  had  power  to 
grant  land,  and  several  authorities  are  cited  to  that  effect:  United  States 
V.  Workman,  1  Wall.  762;  Beard  v.  Federy,  3  Id.  491;  Christy  v.  Pigeon, 
4  Id.  203;  Hornsby  v.  United  States,  10  Id.  231-238;  United  States  v. 
Vigil,  13  Id.  450,  451;  Ferris  v.  Coover,  10  Cal.  589. 

But  in  the  view  we  take  of  this  case  it  is  unnecessary  to  decide  this 
question.  The  question  we  especially  refer  to  is,  whether  the  deputation, 
with  the  approval  of  *the  governor,  had  the  power  to  grant  lands  prior  to 
the  enactment  and  promulgation  of  the  decree  of  the  Mexican  congress 
of  the  eighteenth  of  August,  1824,  relating  to  colonization  and  of  the 
miles  and  regulations  of  the  twenty-first  of  November,  1828,  for  the  col- 
onization of  the  territories  of  the  republic  of  Mexico.  See  Ferris  v.  Coover, 
10  Cal.  634-637;  Eockwell's  Spanish  and  Mexican  Law,  451,  453;  1 
White's  New  Recopilacion,  601,  for  this  decree  and  the  rules  and  regula- 
tions. 

It  may  be  further  conceded  that  Francisco  Castro  never  complied  with 
the  decree  and  regulations  aforesaid,  and  never  acquired  any  title  to  the 
San  Pablo  ranch  previous  to  his  death.  That  the  facts  appearing  in  tbe 
expediente  above  set  forth  gave  him  a  strong  equity  to  such  a  grant,  we 
have  no  doubt;  but  it  is  conceded,  as  contended  by  appellants,  that  prior 
to  his  death  he  acquired  no  title.  It  may  be  remarked  here  that  Gov- 
ernor Figueroa,  reputed  by  all  to  have  been  an  able  and  learned  man, 
well  acquainted  with  the  laws  of  Mexico,  in  his  order  of  the  twelfth  of 
June,  1834,  above  inserter,  declares  in  so  many  words  that  Don  Fran- 
cisco Maria  Castro  is  the  lawful  owner  of  the  tract  of  San  Pablo  peti- 
tioned for.  We  consider  this  statement  of  Figueroa  as  high  authority 
sustaining  the  position  that  Castro  was  in  his  life-time  the  owner  of  tbe 
tract  above  mentioned;  but  as  we  have  said  above,  in  the  view  we  take 
of  the  case,  it  is  unnecessary  to  pass  on  it.  Prior  to  his  demise  in 
November,  1831,  he  made  and  executed  a  will,  the  clauses  of  which,  so 
far  as  pertinent,  have  been  stated  above.  We  have  seen  that  he  demised 
one  half  of  this  rancho  to  his  wife,  and  made  his  son  his  first  executor. 

In  this  condition  of  things,  his  son  Joaquin,  the  first  executor,  pre- 
sents to  the  then  governor  (Figueroa),  on  the  twenty-sixth  of  Mav, 
1834,  a  petition  for  the  rancbo.  In  this  petition,  he  states  "  that,  in 
consequence  of  the  death  of  his  father,  who  has  instituted  him  heir  of  a 
portion  of  his  property  and  guardian  of  that  of  his  brothers,  as  will  ap- 
pear by  his  testament,  a  copy  of  which  is  registered  in  this  capital;"  and 
in  fulfdlment  of  the  obligations  resulting  from  the  trust  which  he  has  ac- 
cepted, he  solicits  of  his  excellency  the  lawful  ownership  of  a  tract  of 
land  called  San  Pablo,  a  plan  of  which  was  annexed,  with  a  copy  of  the 
first  petition  for  the  said  tract,  presented  by  his  father,  dated  the 
fifteenth  of  April,  1823,  and  also  a  copy  of  the  gubernatorial  decree  of 
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the  same  date.  He  further  states  that  the  petition  and  decree  having 
remaiDed  without  effect,  he  thereby  rcDews  a  demand  for  this  piece  of 
land,  with  the  documents  necessary  for  the  security  of  the  rural  prop- 
erty thereon  situated,  cousisfciug  of  three  thousand  head  of  cattle,  nine 
hundred  horses,  and  six  hundred  sheep. 

The  documents  referred  to  in  this  petition  were  produced  before  the 
governor  and  appear  in  the  expediente  (they  are  set  forth  above);  and 
Governor  Figueroa,  having  taken  into  consideration  the  petition  and  the 
papers  presented,  on  the  twelfth  of  June,  1834,  orders  a  grant  to  be 
issued  for  the  land,  and  on  the  same  day  a  grant  was  issued.  , 

The  order  or  decree  that  a  grant  issue  declares  "  Don  Francisco  Maria 
Castro  the  lawful  9wner,  and  by  his  death  his  successors,"  of  the  tract 
of  land  known  under  the  name  of  San  Pablo,  and  directs  that  a  title  be 
delivered  in  conformity  thereto  ('*  with  the  above  "),  have  it  registered 
in  the  proper  book,  and  handed .  over  to  the  testamentary  executor  and 
heredero  (heir)  Don  Joaquin  Isidro  Castro,  for  the  ends  required. 

The  word  translated ''testamentary  executor"  in  the  above  is  albacea, 
and  it  is  said  to  be  incorrectly  rendered.  Escriche  defines  albacea  thus: 
"He  who  is  charged  with  fulfilling  and  executing  that  which  is  directed 
by  the  testator  in  his  testament  or  other  last  disposition:"  See  word 
albacea  in  Escriche's  Diccionario,  etc.  In  the  dictionary  of  the  Spanish 
Academy  it  is  defined  teslamenti  exaequendi  curator.  In  Seoane's,  New-, 
man  &  Barretti's  Dictionaiy  the  definition  is  ''  testamentary  executor." 
We  think  the  word  is  correctly  translated.  The  title  or  grant  was  ac- 
cordingly issued  to  the  successors  of  Don  Francisco  Maria  Castro.  The 
word  translated  ''  successors  "  in  the  above  document  is  herederos. 

The  important  question  arises  here,  and  is  to  be  determined,  TVho  are 
the  herederos  referred  to  by  Governor  Figueroa  in  the  described  grant 
above  stated,  and  to  what  persons  or  class  of  persons  did  he  intend  to 
make  the  grant  or  title  ?  The  grant  is  made  to  these  persons,  whoever 
they  are.  It  is  contended  on  behalf  of  the  appellants  that  the  herederos 
referred  to  are  the  brothers  and  sisters.  On  the  other  hand,  the  con- 
tention is  that  the  herederos  referred  to  are  the  persons  to  whom  the 
rancho  was  devised  by  the  will  of  Francisco  Maria  Castro. 

Of  this  word  heredero,  Escriche  says  tihat  "  anciently  the  proprietor  of 
any  inheritance  was  so  called;  and  it  still  preserves  this  signification  iu 
some  parts."  He  proceeds  further  to  state  that  this  signification  comes 
to  us  from  the  Boman  law;  that  Justinian  in  his  Institutes  informs  us 
that  the  expression  ado  de  heredero  is  the  same  as  the  act  of  the  propri- 
etor, giving  as  a  reason  that  the  ancients  called  heirs,  owners  or  masters: 
Veleres  enim  hceredes  pro  dominis  appellabant.  Upon  which  text  Cuyas 
observes  that  hceres  comes  from  herus — lord^r  owner.  Further  as  to  this 
word,  he  says  he  is  the  person  who  by  a  testamentary  disposition  or  by 
law  succeeds  to  the  rights  which  a  deceased  person  held  at  the  time  of 
his  death;  that  the  word  heredero  is,  according  to  some,  derived  from  the 
Latin  herus,  signifying  lord  or  owner;  according  to  others  from  the  word 
hcBres,  which  signifies  joined  or  fastened  to  another,  because  the  heir 
(heredero)  is  next  to  the  person  from  whom  he  inherits,  as  his  relation  or 
intimate  friend.  Thus  it  is  in  Latin,  some  write  fieres  and  others  hceres; 
that  the  heir  represents  the  person  of  the  deceased,  and  they  are  consid- 
ered as  the  same  person.  That  the  quality  of  heir  has  no  other  origin* 
than  the  will  of  man  or  the, disposition  of  the  law;  and  hence  comes  thet 
general  division  of  heirs  into  testamentary  or  intestated  and  heirs  by  law  or- 
No.  7-6 
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from  intestacy.  The  testamentary  heirs  are  divided  into  forced  or  n«y»- 
nary  aud  voluntary  or  strangers.  The  heirs  by  the  law  or  from  intestacy 
can  be  subdivided  into  heirs  by  relationship,  heirs  by  matrimony,  or  anom- 
alous :  See  word  Jieredero,  Escriche's  Dice. ,  edition  above  stated. 

The  heir  can  be  instituted  by  will  if  designated  in  the  will  by  apt 
words,  BO  that  it  can  be  perceived  who  is  meant:  See  2  Moreau  and 
Carleton's  Partidas,  law  6,  on  pp.  983,  984;  Schmidt's  Law  of  Spain 
and  Mexico,  art.  1048-1051 ;  and  several  persons  may  be  instituted  joirA 
heirs:  See  work  last  cited,  art.  1050.  The  language  of  the  will  of  Fran- 
cisco Maria  Castro  was  sufficient  in  a  legal  and  yalid  will  to  institute  an 
heir. 

The  question  then  recurs,  To  whom  did  Governor  Figueroa  grant  tbe 
rancho  San  Pablo?  In  our  judgment,  the  governor  intended  to  make 
the  grant  to  them  to  whom  the  property  was  given  by  the  will  of  Fran- 
cisco M.  Castro,  and  in  the  proportions  in  which  it  was  so  given.  The 
language  of  the  documents  signed  by  him  indicates  this  clearly.  To 
show  that  such  was  his  intent,  we  will  review  the  papers  briefly. 

The  petition  of  the  testamentary  executor,  as  Joaquin  I.  £!astro  is 
styled  in  the  decree  of  the  twelfth  of  June,  1834,  bearing  date  the  twenty- 
sixth  of  May,  1834,  refers  to  the  last  will  of  his  father  by  which  he  was 
instituted  heir,  and  states  that  a  copy  of  it  is  registered  in  the  capital. 
He  states  that  he  desires  the  grant  that  he  may  fulfill  the  obligations 
resulting  from  the  trust  which  he  has  accepted  and  for  the  due  execution 
of  the  same.  He  refers  to  the  application  of  his  father  and  the  decree 
upon  it,  and  in  accordance  with  the  order  of  the  governor  produces  the 
documents  relating  to  the  application  made  by  his  father  prior  to  his 
death.  It  is  a  fair  construction  of  this  petition  that  it  referred  to  tie 
obligations  resulting  from  the  provisions  of  the  will,  by  which  one  half 
of  the  rancho  was  devised  to  his  mother,  and  of  which  will  he  was  the 
executor.  He  desires  the  grant  for  the  due  execution  of  the  trusts^ 
referriDg  to  the  trusts  under  the  will. 

But  whether  this  be  the  proper  construction  of  tbe  petition  of  Joaqnin 
or  not,  it  is  evident  that  the  governor  put  this  construction  upon  it.  Be 
declares  that  the  father  was  the  lawful  owner,  and  by  his  death  his  suc- 
cessors (herederos)  are  lawful  owners  of  the  land,  and  directs  that  a  title 
in  conformity  with  this  view  be  delivered  and  handed  over  to  the  testa- 
mentary executor,  Don  Joaquin  Isidro  Castro,  for  the  ends  required.  The 
grant  is  then  issued  iu  conformity  with  this  decree  to  the  successors 
(herederos).  No  doubt  the  governor  examined  and  considered  the  will, 
which  was  registered  in  Monterey,  the  capital,  where  he  was  when  he 
made  the  grant  to  the  herederos  who  were  to  succeed  under  tbe  will. 
These  persons  were  the  successors  referred  to  by  the  governor  in  his  de- 
cree aud  grant  or  title.  The  title  or  grant  was  directed  to  be  delivered 
to  the  testamentary  executor  '*for  the  ends  required;"  that  he  mi^ht 
execute  and  fulfill  the  trusts  of  the  will,  and  carry  out  its  directions.  The 
governor  seemed  to  have  recognized  the  will  as  a  valid  instrument.  A^ 
any  rate,  he  made  the  grant  to  the  parties  entitled  under  the  will  and 
according  to  its  provisions,  which  he  had  power  to  do  under  the  decree 
of  1824,  and  the  regulations  of  1828. 

The  same  reasoning  applies  to  and  is  true  of  the  augmentation  p^* 
tioned  for  by  Joaquin  I,  Castro  on  the  twenty-third  of  June,  1835,  and 
granted  on  the  twentieth  of  August  of  the  snme  year.  It  appears  from 
the  bill  of  exceptions  that  after  the  death  of  Gabriella  BerreyesEa,  widow 
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of  Francisco  Maria  Castro,  which  occurred  in  December,  1851,  the  claim 
for  the  rancho  San  Pablo  was  presented  to  the  board  of  land  commia- 
sioners  to  ascertain  and  settle  private  land  claims  in  the  state  of  California, 
under  the  act  of  congress  of  March  3,  1851.  When  the  claim  was  pre- 
sented to  the  board,  a  petition  was  presented  along  with  it  signed  by 
Eugene  Musson  and  Saunders,  Hepburn  &  Bagley  for  the  petitioner. 
The  petitioner  was  Joaquin  I.  Castro,  who  styles  himself  in  it,  '*  admin- 
trator  witji  the  will  annexed  of  the  estate  of  Fraucisco  Maria  Castro, 
deceased.''  The  petition  was  filed  October  9,  1852,  and  is  in  the  follows 
ing  words: 

'*  Rancho  San  Pablo,  Contra  Costa  County, 

**  To  the  United  States  land  commissioners  to  ascertain  and  settle  the 
private  land  claims  in  the  state  of  California: 

"  Joaquin  Isidro  Castro,  administrator  with  the  will  annexed  of  the 
estate  of  Francisco  Maria  Castro,  deceased,  respectfully  represents: 

'*  That  on  or  abont  the  fifteenth  of  April,  1823,  said  Francisco  peti- 
tioned the  governor  of  California — at  that  time  Don  Luis  Arguello — for 
a  tract  of  land  situate  in  said  territory  of  California,  containing  three 
square  leagues,  and  within  the  boundaries  following,  viz. :  Situate  on  the 
^oast  of  the  mission  of  San  Jose,  parallel  with  the  port  of  San  Francisco, 
adjoining  the  property  of  the  Sergeant  Luis  Peralta,  up  to  the  line  of  the 
ridge  of  mountains  to  the  place  called  Los  Cnchigunes,  at  the  margin 
of  a  deep  creek  that  there  springs,  at  something  like  five  hundred  varasL 
The  house  is  built  distant  three  leagues  from  the  place  of  residence  of 
Peralta,  known  as  the  hill  of  San  Antonio,  and  up  to  the  ravine  of  El 
Pinole  at  the  north. 

"  That  afterwards,  on  or  about  the  day  and  year  aforesaid,  said  Fran- 
cisco received  from  the  said  governor  and  territorial  deputation  of  said 
territory,  a  grant  of  said  land,  and  shortly  thereafter  went  into  possession 
thereof,  and  occupied  and  improved  the  same  continuously  thereafter 
until  his  death,  in  the  year  a.  n.  1831. 

"  That  afterwards,  on  or  about  the  twelfth  day  of  June,  1884,  upon 
the  petitions  of  said  Francisco  before  his  death,  and  afterwards  of  this 
petitioner  for  himself  and  others,  the  claimants  under  said  title — Don 
Jose  Figueroa,  governor  at  that  time  of  said  territory — by  order  of  that 
date  recognizing  the  grant  and  title  aforesaid,  ordered  a  formal  title  to 
said  land  to  be  made  out  for  the  benefit  of  said  Francisco  and  his  suc- 
cessors in  interest,  and  to  be  delivered  to  petitionier  as  the  testamentary 
executor  of  said  Francisco,  which  said  formal  title  was  made  out  ana 
delivered  as  aforesaid,  on  the  day  and  year  last  aforesaid.  / 

''That  afterwards,  to  wit,  on  the  fourteenth  and  twentieth  of  August, 
1835,  said  Figueroa,  governor  as  aforesaid,  upon  petition  made  according 
to  law,  granted  as  aforesaid,  all  the  surplus  land  of  San  Pablo,  according 
to  a  plan  thereof  annexed  to  the  petitions  last  aforesaid,  copies  and  trans* 
lations  of  all  which  said  documents,  petitions,  titles,  grants,  and  plats, 
hereinbefore  referred  to,  are  herewith  filed. 

''  That  said  grants  were  afterwards  confirmed  by  the  departmental  as- 
sembly of  California. 

''  That  said  Francisco  and  his  successors  in  interest  have  duly  complied 
with  the  terms  and  conditions  of  said  grants,  and  of  the  laws  and  regula- 
tions of  Mexico  relative  thereto. 

''Petitioner  further  represents  that  said  Francisco  was  married  to 
Gabriella  Berreyessa,  and  died  in  the  year  1831,  leaving  surviving  hin^ 
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Lis  wife  and  eleven  cbiKlrep.  The  issue  of  said  marriage  being  Alvina, 
Maria  de  Jesus,  Maria,  Francisea,  Martina,  Antonio,  Juan  Jose,  Gabriel, 
Victor,  Jesas  Maria,  and  tbis  petitioner.  That  said  Francisco  left  a  irill 
signed,  attested,  and  published  according  to  law,  whereby  he  devised 
and  bequeathed  to  his  wife  one  undivided  half  of  his  said  land  and  other 
property,  the  other  half  to  his  said  children,  to  be  equally  divided  be- 
tween them.  That  said  Martina  Castro  has  intermarried  vrith  Juan  B. 
Alvarado;  that  said  Francisca  married  Joaquin  Moraga,  both  of  whom 
died,  leaving  issue  of  said  marriage  five  children,  viz. :  Francisco  M.  Jose, 
Maria  de  los  Angeles,  Luiaa  M.  de  Brioues,  and  Guadalupe,  who  mar- 
ried Vicente  Martinez,  and  died,  leaving  surviving  her  two  children  (issue 
of  said  marriage)  now  living,  viz.:  Francisca  and  Merced.  That  eince 
the  death  of  Francisco  first  aforesaid,  his  said  children  Alvina,  Maria  de 
Jesus,  and  Maria  have  died  without  issue,  and  their  share  of  said  land 
descended  to  their  said  mother,  ^ho  thereupon  became  the  absolato 
owner  of  fourteen  twentj'-seconds  (14-22)  of  all  said  land. 

''That  afterwards,  on  the  fourth  day  of  August,  1851,  said  Gubriella 
Berreyessa  de  Castro,  by  deed  executed  the  day  and  year  aforesaid,  in 
consideration  of  natural  love  and  affection  for  her  said  daughter,  Martina 
Castro  de  Alvarado,  gave  and  conveyed  to  said  Martina  all  the  said  inter- 
est (14-22)  of  her,  the  said  Gabriella,  to  and  in  said  land.  That  said 
Martina  thereupon  became  entitled  to  fifteen  twenty-seconds  (15-22)  oi 
all  the  land  aforesaid. 

''Petitioner  represents  that  he  was  named  executor  in  the  said  last 
will  of  said  Francisco,  but  that  he  declined  to  act  as  such,  and  after- 
wards, on  the day  of ,  1852,  he  qualified  in  the  probate  court 

of  the  county  wheriein  said  land  is  situated,  as  administrator  with  the 
will  annexed,  and  that  the  period  of  administration  is  not  yet  expired. 
AYherefore,  petitioner  prays  that  said  land  may  be  confirmed  as  granted 
to  the  parties  entitled  thereto  as  aforesaid. 

''Eugene  Musson,  SAUNDEas,  Hepburn  &  Baglet,  for  petitioner. 

"  [Indorsed.]    Filed  October  9,  1852. 

*'  Geo.  Fisheb,  Secretary." 

A  translation  of  the  will  and  codicil  of  Francisco  Maria  Castro  was 
presented  along  with  it. 

It  will  be  observed  that  in  this  petition  it  is  stated  that  a  grant  to 
Francisco  Maria  was  made  of  a  tract  of  land  of  three  leagues,  on  his  peti- 
tion, by  the  governor,  Don  Luis  Arguello,  and  the  territorial  deputation, 
on  or  about  the  fifteenth  of  April,  1823,  and  that  shortly  thereafter  the 
grantee  went  into  possession  of  the  land  granted,  and  occupied  and  im- 
proved the  same  until  his  death,  in  1831.  The  petitions  for  said  grants 
by  Figueroa  are  also  stated,  which  grants  were  confirmed  by  the  depart- 
mental assembly.  It  is  further  stated  that  Francisco  Maria  was  married 
to  Gabriella  Berreyessa,  and  died  in  1831,  leaving  surviving  him  his  wi/e 
and  eleven  children,  the  issue  of  this  marriage,  viz.:  Alvina,  Maria  de 
Jesus,  Maria,  Francisca,  Martina,  Antonio,  Juan  Jose,  Gabriel,  Victor, 
Jebus  Maria,  and  the  petitioner;  that  Francisco  Maria  left  a  will  signers 
attested,  and  published  according  to  law,  whereby  he  devised  to  bis  wife 
one  undivided  half  of  his  said  land  and  other  property,  and  the  other  lial/ 
of  his  said  property  to  his  children,  to  be  equally  divided  between  them. 
That  said  Martina  Castro  has  intermarried  with  Juan  B.  Alvarado;  tbat 
said  Francisca  married  Joaquin  Moraga,  both  of  whom  died,  leaving  issue 
of  said  marriage  five  children  (naming  them);  that  one  of  these  clul^lK^ 
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last  named,  Guadalupe,  married  Vicente  Martinez,  and  died,  leaving  Bur- 
viving  lier  two  children,  issue  of  said  marriage,  living  when  the  petition 
was  tiled,  named  Francisco  and  Merced.  That  since  the  death  of  Fran- 
cisco Maria  Castro,  his  said  children  Alvina,  Maria  de  Jesus,  and  Maria 
have  died  without  issue,  and  their  share  of  said  land  descended  to  their 
mother  Gabriella,  who  thereupon  became  the  alsolute  owner  of  fourteen 
tweoty-seconds  of  all  said  land;  that  on  the  fourth  day  of  August,  1851, 
said  Gabriella  Berreyessa,  by  deed  executed  on  that  day,  gave  and  con- 
veyed to  her  said  daughter,  Martina  Castro  de  Alvarado,  all  her  interest 
in  said  land;  that  said  Martina  thereupon  became  entitled  to  fifteen 
twenty-seconds  of  all  of  the  land  aforesaid;  that  he  was  named  executor 
in  the  said  last  will  of  Francisco  Maria,  but  declined  to  act  as  such,  and 
afterwards  qualified  as  administrator,  and  that  the  period  of  administra- 
tion has  not  yet  expired.  The  petition  prays  for  a  confirmation  of  said 
land  "  as  granted  to  the  parties  entitled  thereto  as  aforesaid." 

On  the  seventeenth  of  April,  1855,  the  claim  of  petitioner  was  confirmed 
and  adjudged  to  be  valid.  It  also  appears  that  such  further  proceedings 
were  had  that  the  claim  was  finally  confirmed  by  the  proper  United  States 
district  court,  that  the  land  was  afterwards  surveyed,  and  the  final  sur- 
vey was  approved  on  the  seventeenth  of  August,  1864,  by  Honorable 
Ogden  Hofi'man,  United  States  district  judge.  The  final  survey  con- 
tained seventeen  thousand  nine  hundred  and  thirty-eight  and  fifty-eight 
hundredths  acres,  a  patent  for  which  was  afterwards,  on  the  thirty- 
first  of  January,  1878,  executed  and  issued  by  the  United  States  to 
Joaquin  I.  Castro  and  his  heirs  and  assigns,  with  the  stipulation  that 
neither  the  confirmation  nor  patent  shall  affect  the  interests  of  third 
parties. 

In  relation  to  this  patent  it  may  be  here  said,  that  it  was  issued  after 
the  suit  was  commenced,  and  was  offered  in  evidence  by  the  plaintiff 
after  the  argument  of  the  cause  had  commenced.  To  its  admission  in 
evidence,  Mr.  Brooks,  on  behalf  of  the  defendants  for  whom  he  appeared, 
objected,  "  because  the  said  patent  issued  after  the  commencement  of 
this  suit,  aod  it  was  not  alleged  in  any  supplemental  complaint  or  other- 
wise." The  court  overruled  the  objection,  and  an  exception  was  reserved 
on  behalf  of  the  defendants  who  objected.  We  can  not  see  that  any 
injury  was  done  by  this  ruling  to  any  party;  and  therefore,  admitting  that 
it  was  an  error,  we  would  not  reverse  for  such  error.  It  is  well  settled 
that  eiTor  without  injury  furnishes  no  ground  for  reversal.  It  is  argued 
that  the  will  of  Francisco  Maria  is  invalid,  as  it  was  not  executed  ac- 
cording to  the  law  as  it  stood  when  it  was  made. 

In  the  view  we  have  taken  above,  that  the  grants  by  Figueroa  were 
made  to  those  who  are  described  in  the  will  as  the  devisees  or  heirs  of 
the  land,  and  in  the  proportion  as  devised  by  the  will,  it  is  unnecessary 
to  pass  on  the  validity  of  the  will.  We  will  say,  however,  that  this  will 
was  before  Ihc  supreme  court  of  this  state  in  1856,  in  a  case  decided  at 
the  April  term  of  that  yearj  in  which  this  point  was  passed  on :  Castro 
V.  Castro,  6  Cal.  158.  It  was  held  in  that  case  that  the  will  was  prop- 
erl}'  executed;  that  a  sufficient  number  of  witnesses  attested  it,  and  that 
it  was  in  other  respects  executed  according  to  the  law  in  force  when  it 
was  made  and  published.  The  ruling  in  this  case  was  approved  in  Tevis 
V.  Pitcber,  10  Cal.  477.  There  was  proof  in  this  case  of  the  custom  by 
which  a  will  attested  by  three  witnesses  was  well  attested,  as  in  Tevis  v. 
Pitcher  and  in  Castro  v.  Castro.    See  also  Panaud  v.  Jones,  1  Cal.  488; 
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Adams  y.  Noma,  23  How.  363.  Admitting,  as  argued,  that  the  pro- 
bate court  had  uo  jurisdiction  of  the  probate  of  will  in  Castro  y.  Cas- 
tro, and  that  therefore  the  decision  in  the  case  in  G  California  is  not 
binding  for  want  of  jurisdiction,  still  we  are  of  opinion  that  the  law  was 
properly  declared  in  the  case,  and  that  the  rule  therein  laid  down  was 
approved  in  Tevis  v.  Pitcher.  Therefore  we  do  not  think  it  necessaiy 
to  review  the  ruling  in  Castro  v.  Castro,  considering  this  point  as  settled 
by  the  judgments  of  this  court.  If  we  were  to  decide  this  point  we  would 
feel  bound  to  hold  the  will  of  Castro  to  be  a  valid  will,  properly  executed 
and  attested. 

It  is  further  contended  that  though  the  will  was  executed  according  to 
law,  still  that  it  can  not  be  held  to  have  the  effect  to  pass  to  Oabriella 
Berreyessa,  the  widow,  one  half  of  the  San  Pablo  ranch,  for  the  reason 
that  the  testator  had  not,  under  the  Mexican  law,  the  power  to  make 
such  devise.  This  point  is  elaborated  with  much  learning  and  ability 
by  the  learned  counsel  (B.  S.  Brooks,  Esq.)  for  the  defendants,  and 
there  is  placed  before  us  an  extended  discussion  of  the  power  of  the  father 
over  his  real  property,  and  the  limitations  and  restrictions  thereupon. 
We  have  read  the  brief  of  counsel  with  great  interest  and  care.  But  as 
stated  above,  we  are  of  opinion  that  the  devisees  under  the  will  were  the 
grantees  of  Figueroa  in  both  of  the  grants  or  titles  made  and  issued  by 
his  order,  and  therefore  it  is  unnecessary  to  enter  upon  an  examination 
of  the  power  of  Francisco  Maria  Castro  to  devise  his  realty  to  persona 
other  than  his  children. 

Subsequent  to  the  death  of  their  father,  Francisco  Maria  Castro,  and 
before  the  death  of  their  mother,  Oabriella  Berreyessa,  three  of  the  chil- 
dren of  this  marriage,  viz.,  Alvino,  Maria  de  Jesus,  and  Maria  Grerroria, 
died  intestate  and  without  leaving  any  descendants;  the  latter,  Maria 
Gregoria,  married  Jose  Bamon  Estrada,  who  died  before  his  wife.  The 
question  arises  to  whom  these  interests  in  the  ranch  passed.  It  is  con- 
tended on  behalf  of  some  of  the  defendants  that  these  interests  passed 
by  law  to  their  surving  brothers  and  sisters,  and  on  behalf  of  the  plaiutilP 
that  these  interests  passed  to  their  surviving  mother,  Gabiiella. 

On -an  examination  of  the  Mexican  law  on  the  subject,  we  are  of 
opinion  that  these  interests  were  vested  in  the  mother.  Escriche,  iu 
treating  of  the  successions  to  the  estate  of  intestates,  states  as  the  first 
class,  his  or  her  legitimate  decendants:  See  Escriche's  Dice,  de  Le^- 
islacion  y  Jurisprudencia,  Paris  ed.  of  1852,  under  the  title  '*Here- 
dero  Legitimo  o  ab  intestate."  See  also  Madrid  edition  for  1873,  nuJer 
same  title,  and  Don  Juan  Sala's  '*  Ilustracion  del  Derecho  Beal,"  lib. 
2,  title  8,  sec.  2;  Schmidt's  Law  of  Spain  and  Mexico,  arts.  1232-1234. 

The  second  class  or  order  of  succession  is  stated  by  Escriche  to  he 
the  ascendants,  the  nearest  ascendant  always  excluding  the  more  remote. 
The  law  is  thus  given  by  this  learned  author  and  jurist:  "  There  being 
no  descendants  to  inherit  as  set  forth  in  the  explanation  of  tbe  first 
order  of  succession,  there  enter  upon  the  succession  of  the  deceased 
intestate  his  legitimate  ascendants,  without  distinction  of  sex,  with  the 
absolute  exclusion  of  collaterals,  though  they  are  brothers:  Citing  la^ 
2,  title  2,  lib.  4,  del  Fuero  Juzgo;  law  1,  title  2,  lib.  5,  del  Fuero 
Juzgo;  law  4,  title  13,  part  6;  and  laws  6  and  7  de  Toro;  1  and  2,  title 
20,  lib.  10,  Nov.  Bee.  Further,  that  the  nearest  ascendant  excludes 
always  the  more  remote,  because  among  ascendants  there  is  no  sncces- 
sion  by  representation,  as  among  decendants,  but  by  proximity  of  rola- 
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tionsLip.  So  tbat  if  the  deceased  leaves  father  and  motber,  both  inherit 
in  equal  proportions;  but  if  there  is  father  only,  or  mother  only,  the 
survivor  inherits  the  whole  property,  and  the  grandfather  of  the  deceased 
takes  nothing.  In  the  same  manner,  if  there  is  no  father  or  mother, 
and  there  is  a  grandfather  of  one  and  a  great-grandfather  of  the  other, 
the  whole  inheritance  will  be  that  of  the  grandfather's,  to  the  absolute 
exclusion  of  the  great-grandfather: "  Citing  law  4,  title  13,  part  6. 
See  Escriche's  Dice,  de  Leg.  y  Jurisp.,  above  cited,  under  same  title  as 
above  given;  Sala's  Ilustracion  del  Derecho  Beal,  lib.  11,  title  8,  sec. 
6;  Schmidt's  Law  of  Spuin  and  Mexico,  sees.  1235-1237;  Escriche's  Bice, 
title  Bepresentacion.  » 

It  is  contended  further  that  these  interests  passed  to  the  other  chil- 
dren of  Francisco  Maria  cuid  his  wife  Oabriella,  hy  the  right  of  ac- 
recencia  or  acrecimienlo — accretion.  This  right  is  thus  defined  by  Es- 
criche:  The  right  of  accretion  is  the  right  to  unite  or  aggregate  with 
his  portion  the  portion  of  him  who  refuses  it  and  can  not  acquire 
it,  or  the  right  which  the  co-heirs  or  co-legatees  have  over  those  por- 
tions which  remain  vacant  by  reason  of  renunciation,  or  by  reason  that 
some  of  them  have  not  the  capacity  to  take.  The  right  of  accretion 
takes  place  among  the  legitimate  heirs,  that  is,  among  the  heirs  called 
to  the  succession  by  the  law  by  reason  of  relationship,  in  the  collateral 
as  in  the  direct  line;  so  that  the  portion  which  remains  vacant  is 
added  to  the  mass  of  the  inherited  property,  and  is  divided  with  it; 
and  further  it  is  understood  that  there  is  a  failure  of  one  of  the 
co-heirs  or  co-legatees,  if  he  is  not  living  at  the  time  that  the  will  is 
made,  if  he  rejects  the  inheritance  or  legacy,  if  he  dies  before  the  tes- 
tator, if  he  omits  to  comply  with  the  condition,  or  becomes  incapable  in 
any  other  way.  In  case  he  survived  the  testator  a  single  moment,  he 
transmits  his  part  of  the  inheritance  or  legacy  to  his  heirs,  when  accept- 
ance is  not  necessary  for  its  transmission,  according  to  what  is  said  in 
the  articles  ^^Acceplacion  de  harencia  y  de  legado"  and  by  consequence, 
there  is  then  no  accretion  to  the  other  co-heirs  or  co-legatees.  In  this 
case  the  mother,  as  we  have  seen,  was  the  heir,  and  took  the  estate. 

We  see  nothing  in  the  contention  put  forth  on  behalf  of  some  of  the 
defendants  that  the  interests  of  the  above-mentioned  children  constitute 
bienes  reservables  in  which  the  widowed  mother  only  had  a  life  estate. 
The  law  on  this  subject  only  applied  where  the  widow  married  a  second 
time:  See  Escriche's  Dice,  de  Leg.  y  Jurisp.,  art.  **  Bienes  Beservables  d 
Beservaciones."  It  does  not  appear  that  Dofia  Gabriella  ever  married  a 
^cond  time. 

According  to  the  above  authorities,  and  there  are  none  of  greater 
weight,  it  is  clear  that  Dofia  Gabriella  Berreyessa,  the  surviving  mother, 
inherited  the  interests  of  the  above-mentioned  children,  who  died  with- 
out issue  and  intestate.  Some  question  is  made  as  to  the  quantity  of  es- 
tate which  passed  to  the  widow  under  the  provisions  of  the  will,  which 
we  have  held  was  granted  to  her  by  Governor  Figueroa.  The  provisions  of 
the  will  have  already  been  quoted,  and  we  are  of  opinion  that  it  passed 
the  fee.  That  was  the  intention  of  the  testator,  as  appears  clearly  from 
the  language  of  the  will:  See  2  Moreau  and  Carlton's  Partidas,  law  6, 
title  3,  part  G,  p.  983.  We  speak  of  the  will  in  these  terms  as  a  valid 
will,  because,  in  our  judgment,  Governor  Figueroa  so  regarded  it  in  mak- 
ing the  grants  to  the  heirs  instituted  by  that  document.  As  eleven 
children  survived  Francisco  Maria  Ca&tro^  to  whom  were  granted  on& 
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half  the  estate  in  equal  portions,  and  to  the  mother  the  other  half,  Ga- 
biiella  Berreyessa,  the  mother,  became  entitled  to  eleven  twenty-seconds 
of  the  rancho  San  Pablo  under  the  grant,  and  as  she  inherited  three 
shares,  or  three  twenty-seconds,  from  her  children  above  named,  she  thas 
became  the  owner  of  fourteen  twenty-seconds. 

On  or  about  the  fourth  day  of  August,  1851,  Oabriella  Berreyessa  de 
Castro  executed  to  her  daughter,  Martina  Castro  de  Alvarado,  a  deed  of 
gift  by  which,  in  consideration  of  love  and  affection,  she  conveyed  to  her 
and  her  heirs  forever  all  her  undivided  interest  in  the  rancho  San  Pablo. 
This  deed  was  recorded  in  the  office  of  the  county  recorder  of  Contra 
Costa  county  on  the  ninth  of  September,  1851. 

This  conveyance  is  assailed  as  null  and  void  because  of  the  mental  in- 
capacity of  the  grantor.  The  court  below  found  that  the  grantor,  Gabri- 
ella  Berreyessa,  was,  on  the  fourth  and  twelfth  of  August,  1851  (at  one 
or  tbe  other  of  those  dates  the  evidence  shows  that  this  deed  was  exe- 
cuted), and  from  thence  to  the  time  of  her  death,  of  sound  mind,  capa- 
ble of  transacting  business,  and  under  no  mental  disability  whatsoever, 
and  that  the  deed  was  a  valid  instrument.  It  is  now  contended  that  this 
finding  is  not  sustained  by  the  evidence.  It  is  sufficient  to  say  that  as 
to  the  capacity  of  the  grantor  to  make  such  a  deed,  the  evidence  was 
conflicting,  and  under  the  rule  of  this  court,  settled  by  a  great  number 
of  cases,  we  are  not  at  liberty  to  disturb  the  finding  of  the  court  a  qiia, 
that  she  was  competent  to  execute  said  instrument.  Under  this  deed 
Martina  Castro  de  Alvarado  became  the  owner  of  fourteen  twenty-seconds 
of  the  rancho  San  Pablo,  and  already  owning  one  twenty -rsecond,  she 
then  was  the  owner  of  an  undivided  interest  of  fifteen  twenty-seconds  of 
the  land  to  be  divided,  which  she  held  in  common  with  the  owners  of  the 
other  interests  in  the  land,  amounting  to  seven  twenty-seconds. 

In  185G  steps  were  taken  to  partition  the  ranch  between  the  various 
parties  claiming  interests  therein.  The  agreement  for  or  deed  of  parti- 
tion appears  in  the  bill  of  exceptions.  It  is  a  long  instrument,  formally 
drawn  up,  between  parties  of  nine  parts.  The  parties  of  the  first  part  are 
John  H.  Saunders,  H.  P.  Hepburn,  and  Eugene  Musson.  The  parties  of 
the  other  parts  agree  to  pay  to  the  parties  of  the  first  part  the  sum  of 
two  thousand  dollars,  costs  of  litigation,  assessed  to  them  by  the  agree- 
ment in  the  case  of  Castro  etal.  t.  Castro  etal.,  as  a  condition  precedent 
to  the  operation  of  the  agreement  as  a  conveyance,  as  set  forth  therein. 
By  it,  three  commissioners  were  named  and  appointed,  viz. :  James  Alex- 
ander Forbes,  John  B.  B.  Cooper,  and  Nicholas  Gray,  to  make  partition 
of  the  ranch  in  the  manner  mentioned  in  it,  and  to  that  end  to  make  the 
necessary  survey,  map,  and  report,  which  were  to  be  filed  for  record 
among  the  land  records  of  the  county  of  Contra  Costa,  "with  this  deed 
of  partition  and  release,  the  whole  to  take  effect  when  so  filed  and  re- 
corded, and  not  before." 

Other  provisions  were  made  in  this  instrument  of  partition,  as  follows: 

By  the  third  article  it  was  provided  that  the  commissioners  above 
named  should  first  separate  from  the  rancho  a  tract. of  fifty  acres,  said 
fifty  acres  to  be  chosen  by  Dofla  Martina  Castro  de  Alvarado,  so  as  to 
include  therein  the  house  where  she  and  her  husband  then  lived,  and  tlie 
orchard  attached  thereto,  and  all  their  title  and  interest  in  this  fifty 
acres,  the  partieti  of  the  first,  third,  fourth,  fifth,  sixth,  seventh,  eigbth, 
.and  ninth  parts,  and  Goodale  and  Benson,  also  parties  of  the  second 
part,  thereby  convey  and  release  to  said  Martina  and  her  heirs,  the  same 
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•to  take  effect  as  soon  as  the  said  report  and  map  and  this  deed  sball  be 
filed  for  record  as  above  stated. 

By  the  fourth  article  of  this  deed,  the  commissioners  were  then  to  sep- 
arate from  the  remainder  of  the  ranch  a  tenth  thereof  in  value,  which 
tenth  they  should  divide  into  three  equal  parts,  one  of  which  parts  they 
should  assign  to  Eugene  Mnsson,  one  to  John  H.  Saunders,  and  the  re- 
maining one  to  n.  P.  Hepburn,  all  their  interest  and  title  in  which  three 
parts  the  parties  of  the  other  parts  thereby  convey  and  release  to  the 
said  Musson,  Saunders,  and  Hepburn,  respectively,  and  their  heirs  for- 
ever; the  same  to  take  effect  at  the  same  time  as  is  provided  with  regard 
to  the  fifty-acre  tract.     In  consideration  whereof  Musson,  Saunders,  and 
Hepburn  convey  and  release  to  all  the  other  parties  and  their  heirs  till 
•  their  right,  title,  and  interest  in  the  rest  of  the  ranch,  and  j^articularly 
[  Musson  releases  to  the  said  Martina  and  her  husband,  and  to  Joaquin  I. 
'.Castro,  all  his  right  and  claim  against  them  or  either  of  them,  by  reason 
of  contracts  touching  the  ranch,  heretofore  entered  into  by  them  with 
him. 

It  is  provided  by  the  sixth  article  that  the  commisioners  shall  then 
separate  from  said  ranch  an  eighth  thereof  in  value,  of  which  two  thou- 
sand acres  are  to  be  taken  from  that  part  of  the  ranch  lying  north  of  the 
Arroyo  Grande,  the  particular  boundaries  of  which  are  given ;  this  tract 
is  to  be  chosen  by  Dofia  Martina  Csstro  de  Alvarado,  provided  her  choice 
shall  not  exceed  one  eighth  in  value  of  the  remainder  of  the  ranch;  and 
the  tenth  of  Saunders,  Hepburn,  aud  Musson  shall  so  be  allotted  as  not 
to  interfere  with  this  allotment  of  two  thousand  acres.  All  their  interest 
in  this  last  allotment  the  other  parties  release  and  convey  to  the  said 
Martina  and  her  husband,  the  same  to  take  effect  at  the  same  time  as  the 
other  allotments  above  mentioned.  In  consideration  of  the  foregoing, 
Martina  and  her  husband  release  and  convey  to  the  other  parties,  except 
Croodale  and  Benson,  all  their  title  in  the  remainder  of  the  ranch,  except 
the  fifty  acres  above  mentioned,  to  be  held  as  hereinafter  specified;  and 
in  further  consideration  of  the  foregoing,  Goodale  and  Benson,  who  are 
parties  of  the  second  part  and  mortgage  creditors  of  Martina  and  her 
husband,  who  are  also  parties  of  the  second  part,  release  in  favor  of  the 
parties  of  the  other  parts,  the  lien  of  their  mortgage  against  the  said 
Martina  and  her  husband  from  such  parts  of  the  ranch  as  shall  be  adju- 
dicated to  the  other  parties;  and  in  consideration  of  this  release  it  is 
agreed  between  Ooodale  and  Benson  and  Martina  and  her  husband,  that 
the  lien  of  the  mortgage  shall  attach  to  and  bind  the  eighth,  so  as  afore- 
said adjudicated,  to  Martina. 

The  commissioners  were  then  to  divide  the  remainder  of  the  ranch  into 
seven  equal  parts  in  value,  one  part  to  be  allotted  to  each  of  the  parties 
of  the  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  parts.  The 
parties  of  the  several  parts  then  convey  and  release  to  each  other  respect- 
ively the  parts  so  allotted  to  each  party,  the  same  to  take  effect  on  the 
part  so  released  subject  to  the  same  rights,  liens,  and  priorities  between 
themselves  as  existed  on  the  undivided  interests  of  the  said  parties  of  the  ' 
several  parts,  at  the  same  time  with  the  others  above  mentioned.  In  con- 
sideration of  the  foregoing,  the  parties  of  the  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  and  ninth  parts,  respectively,  release  and  convey  to  the 
parties  hereto,  except  Goodale  and  Bennon,  all  tbeir  right  in  the  remain- 
der of  the  ranch ;  the  part  of  the  remainder  which  sliall  be  allotted  to 
the  parties  of  the  fourth  part  shall  be. so  chosen  as  to  include  eight  hun* 
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dred  acres  of  the  land  now  in  tbe  possession  of  Juan  Jose  Castro  or  his 
tenants. 

The  seventh  article  provides  for  allotments  to  be  made  so  as  to  include 
lands  conveyed  by  certain  deeds  in  the  parts  allotted  to  certain  of  the 
parties.  The  eighth  article  provides  that  the  costs  of  partition,  survey, 
ujap,  report,  etc.,  are  to  be  paid  by  certain  of  the  parties  therein  named. 
By  article  10  it  is  provided  that  in  consideration  of  the  release  before 
mentioned  of  Martina  and  her  husband,  the  parties  to  the  instrument  re- 
lease and  convey  to  Joaquin  I.  Castro,  in  trust  for  his  wife  and  their 
children,  twenty-five  acres  of  the  ranch;  the  same  number  of  acres  to 
Juan  Jose  Castro  in  trust  for  his  wife  and  their  children.  Like  convey- 
ances in  trust  of  the  same  quantity  of  land  are  made  to  Gabriel  Castro, 
Antonio  Castro,  to  Victor  Castro,  to  Jesus  Maria  Castro.  In  the  same 
article  it  is  provided  that  these  tracts  of  twenty-five  acres  shall  be  so  se- 
lected as  to  include  the  houses  in  which  the  trustees  themselves  respect- 
ively lived,  and  the  further  provision  is  made  as  to  what  parts  these 
tracts  are  to  be  charged  respectively;  but  by  article  11,  on  making 
these  allotments,  the  houses  of  Joaquin,  Juan  Jose,  Antonio,  Gabriel,  and 
Victor,  are  not  to  be  charged  to  the  shares  derived  from  them. 

The  twelfth  article  then  provides  when  and  under  what  circumstances 
the  deed,  report^  and  map  are  to  be  filed  for  record  by  Forbes,  one  of 
the  commissioners,  and  that  the  partition  shall  be  executed  and  closed 
within  three  months  from  the  time  this  agreement  shall  be  placed  in 
their  hands  for  the  purpose  of  making  the  partition. 

This  instrument  purports  to  have  been  executed  and  acknowledged  hy 
nearly  all  of  the  parties  to  it.  The  survey,  map,  and  report  were  made, 
and  the  deed,  etc.,  were  filed  and  recorded  on  the  twenty-eighth  of  Au- 
gust, 1857. 

The  validity  of  this  partition  is  called  in  question  by  the  plaintiff  and 
other  parties  to  the  action.  In  relation  to  it  the  court  finds  the  follow- 
ing facts,  which  in  our  judgment  are  sustained  by  the  evidence: 

"  That  said  commissioners  attempted  to  make  a  partition  and  allot- 
ment under  said  agreement  of  said  land  and  other  lands,  and  filed  a  re- 
port of  their  proceedings  with  the  recorder  of.  Contra  Costa  county, 
August  28,  1857,  and  the  same  was  recorded  in  volume  G  of  deeds,  pages 
1  to  18  inclusive. 

"  That  said  agreement  was  not  executed  by  all  the  parties  interested 
in  the  fee  of  said  rancho  as  tenants  in  common;  that  it  was  not  executed 
by  Joseph  Emeric,  James  T.  Dean,  and  others,  tenants  in  common,  and 
owners  of  divers  interests  in  said  rancho;  that  a  large  number  of  the  own- 
ers and  tenants  in  commo^i  in  said  rancho  refused  to  and  did  not  sign  or 
execute  said  agreement  for  partition. 

'^  That  said  agreement  purported  to  be  executed  on  behalf  of  certain 
infants,  owners  and  tenants  in  common,  of  an  undivided  interest  in  said 
rancho,  to  wit:  Francisca  M.  de  Soto  and  Merced  M.  de  Welch,  by  one 
Vicente  Martinez,  as  their  attorney  in  fact,  who  had  no  power,  author- 
ity, or  right  as  such  to  execute  for  them  said  agreement,  and  the  same 
was  not  executed  by  said  infants,  or  either  of  them;  and  said  infants  were 
then  married  women,  and  their  husbands,  then  living,  did  not  join  in  the 
execution  of  said  agreement. 

.  "That  said  commissioners  included  in  their  survey,  attempted  parti- 
tion, and  re2)ort  of  the  lands  of  said  rancho  twenty-seven  thousand  four 
hundred  and  seventy-one  acres  of  highlands,  and  two  thousand  four 
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hundred  and  seyentj  at^res  of  marsh  lands,  aggregating  twenty-nine 
thousand  nine  hundred  and  forty-one  acres,  being  an  excess  of,  say, 
twelve  thousand  and  three  acres  more  than  was  included  in  tLpe  final  sur- 
vey approved  by  said  United  States  district  and  circuit  courts,  as  aforesaid. 

"  That  said  commissioners  made  an  attempted  partitiou,  recorded  as 
aforesaid,  among  said  tenants  in  common,  of  the  highlands  above  n^en- 
tioned,  and  did  not  undertake  to  partition  the  marsh  or  marshy  lands 
mentioned  in  their  report  and  survey,  and  that  said  attempted  partition 
included,  say,  nine  thousand  five  hundred  and  thirty-lhree  acres  more 
than  ever  belonged  to  the  rancho,  some  of  which  was  part  of  the  adjoin • 
ing  San  Antonio  or  Peralta  ranch,  and  allotted  the  same  as  a  part  of  said 
rancho  San  Pablo. 

"That  said  nine  thousand  ^ye  hundred  and  thirty-three  acres  were 
wholly  outside  the  bounds  of  said  rancho,  as  confirmed  and  patented  as 
aforesaid,  and  said  attempted  partition  did  not  allot  to  the  paiiies  to  said 
agreement  their  equal  share  of  the  lands  within  the  bounds  of  the  rancho, 
and  that  said  allotment  of  said  excess  was  so  made  as  to  destroy  the 
equality  of  said  partition. 

"  That  said  commissioners  re|)orted,  among  other  things,  that  as  to  the 
surplus  marshy  lands  comprised  in  their  survey,  and  by  them  supposed 
to  belong  to  the  said  tract  of  the  rancho  de  San  Pablo;  said  commis^ 
sioners  had  called  the  same  to  the  attention  of  the  parties  interested, 
and  that  said  parties  had  decided  that  the  surplus  of  marshy  lauds  should 
remain  for  the  present  undivided;  that  the  division  thereof  has  never 
been  completed;  that  the  said  surplus  marshy  lands  comprised  in  said 
survey,  and  referred  to  by  said  commissioners,  never  have  been  divided ; 
tbat  the  decision  of  some  of  the  parties  interested  therein  to  allow  such 
lands  to  remain  undivided  was  not  the  decision  of  all,  and  did  not  com- 
port with  the  terms  of  the  submieision  to  the  said  commissioners.'' 

The  court  below,  on  the  facts  found  by  it,  held  the  agreement  and  deed 
of  partition  dated  July  14,  1856,  void  and  ineffective.  The  above-men- 
tioned deed  and  agreement  have  been  twice  before  the  supreme  court  of 
this  state:  first  in  January,  1859,  in  the  case  of  Tewksbury  v.  Provizzo, 
12  Gal.  20;  and  Uie  second  time  in  October,  1862,  in  Tewksbury  v. 
O'Connell,  21  Cal.  61. 

Both  of  these  actions  were  ejectment.  In  the  case  first  cited  the 
plaintiff  deraigned  title  from  a  party  to  this  deed,  who  executed  it.  The 
defendant's  predecessor  in  interest  was  also  a  party  to  the  deed.  It  is 
stated  in  the  opinion  of  the  court,  that  the  controversy  in  the  cause  turns 
upon  two  questions :  '*The  first  is,  what  is  the  effect  of  this  deed  of  par- 
tition, supposing  it  to  have  been  regularly  carried  into  execution — that 
is,  is  it  an  estoppel  ?  The  second  is,  has  there  been  such  a  departure 
from  its  terms  as  to  invalidate  it,  or  the  proceeding  under  it?"  12  Cal.  23. 

The  decision  appears  to  have  been  made  on  the  deed  alone,  and  it 
rested  the  estoppel  of  defendant  on  that  instrument  without  other  proof. 
There  does  not  seem  to  have  been  any  proof  tbat  the  defendant  or  his 
grantor  or  predecessor  ever  acted  under  the  deed,  that  either  of  them 
ever  took  possession  under  it. 

The  court  states  the  contents  of  the  agreement  and  deed  of  partition, 
and  then  proceeds  to  a  discussion  of  the  question  of  estoppel  by  the 
deed.  The  court  in  this  discussion  remarks  as  follows:  ''It  has  thus 
been  seen"  (referring  to  a  statement  of  the  contents  of  the  deed)  ''  that 
this  instrument  is  what  on  its  face  it  purports  to  be,  to  wit,  a  deed  of 
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convejance,  release,  aud  partition.  It  is  true  that  tbe  release  is  not  to 
take  effect  except  by  force  of  a  future  event,  to  wit,  the  making  of  the 
jMirtition  and  tbe  recording  of  it.  But  we  are  unable  to  perceive  wby  a 
deed  like  tbis  may  not  be  effectual  on  a  future  event,  so  at  least  as  to 
estop  a  party  on  tbe  happening  of  sucb  event  to  controvert  it.  It  may 
be  conceded  tbat  this  event  was  a  condition  precedent  to  tbe  vesting  of 
tbe  estate  provided  for  by  tbe  deed;  as  was  tbe  payment  of  tbe  purchase 
money  in  the  case  of  Brannan  v.  Mesick,  10  Cal.  95.  But,  within  tbe 
principle  of  tbat  case,  it  would  seem  that  on  tbe  happening  of  the  event, 
the  deed  became  effectual  as  a  partition  and  release.  In  this  respect  it 
is  not  material  whether  tbe  several  parties  were  owners  or  bad  merely 
liens,  as  the  deed  taking  effect  on  tbe  happening  of  tbe  event,  aud  pur- 
porting to  release  and  convey  all  tbe  title  of  tbe  grantor,  tbe  grantor 
would  be  estopped  to  deny  that  be  bad  title  at  the  time.  But  apart  from 
this  we  apprehend  tbat  wben  parties  go  into.a  partition  of  property  upon 
certain  terms  and  conditions,  each  to  receive  a  several  portion  of  a  com- 
mon estate,  the  instrument  of  partition,  founded  upon  mutual  releases, 
itself  is  such  afi&rmation  of  interest  and  title  on  tbe  part  of  each  as  to 
estop  him  to  deny  that  be  did  have  interest  and  ownership  in  tbe  prem- 
ises; and  the  release  and  conveyance  of  his  interest  to  bis  parceners  is 
evidence  of  title  in  his  grantees  which  be  can  not  dispute.  He  takes, 
by  virtue  of  the  deed,  all  their  interest,  and  can  not  be  allowed  to  say 
that  be  holds  possession  of  what  he  conveyed  and  released,  by  n  title 
paramount  to  that  which  he  conveyed.  In  tbis  case  there  was  no  pre- 
tense tbat  the  possession  of  the  defendant  previous  to  tbe  deed  was  by 
any  different  title  than  tbat  which  he  conveyed  and  released;  indeed, 
such  possession  was  in  entire  consistency  with  such  interest,  and,  it  is 
fairly  presumable,  was  held,  by  bim  as  a  tenant  in  common  under  tbe 
title  which  he  showed  on  tbe  trial:"  12  Id.  24,  25. 

The  court,  it  will  be  perceived,  held  tbat  the  defendant  was  estopped 
to  deny  plaintiff's  title  to  the  laud  sued  for  setoff  under  the  deed  of  par- 
tition, both  plaintiff  and  defendant  claiming  under  parties  to  tbe  deed. 

It  does  not  appear  from  the  report  of  tbe  case  tbat  tbe  fact  that  tbe 
deed  was  not  signed  by  all  the  parties  to  it  was  brought  to  tbo  notice  of 
tbe  court,  or  tbe  further  fact  tbat  tbe  partition  was  made  of  land  not  in- 
cluded within  the  ranch.  These  facts  are  not  adverted  to  by  the  court. 
If  tbe  attention  of  tbe  court  was  called  to  them,  it  seems  to  us  that  they 
would  certainly  have  been  noticed  aud  passed  on.  So  in  construing  tbis 
opinion  we  must  take  it  as  a  decision  not  affecting  the  matters  just 
stated. 

There  was  a  question  made  as  to  tbe  allotment  of  Gutierrez.  That  is 
disposed  of  on  tbe  ground  that  tbe  allotment  was  made  by  virtue  of  a 
contract,  authorizing  sucb  allotment,  to  which  contract  tbe  parties  under 
whom  the  defendant  claimed  were  parties,  of  all  of  which  tbe  defendant 
was  a  purchaser  with  notice.  Defendant  was  therefore  held  bound  by 
tbis  allotment. 

Tbe  next  point  considered  and  passed  on  by  the  court  was  the  objec- 
tion tbat  tbe  partition  was  not  binding,  because  tbe  entire  tract  was  not 
divided,  but  some  marsh  land  was  omitted  from  the  division  and  allot- 
ment. We  give  tbe  remarks  of  tbe  court  on  tbis  poi*^*^  "^  '•vords: 
**  Tbe  report  of  tbe  commissioners  on  tbis  subjec  Vs  to 
the  surplus  of  marsh  land  comprised  i-  "  the 
said  tract  of  the  ranoho  de  San  Pabl  nt- 
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tention  of  the  parties  interested,  and  they  have  decided  that  the  eaid 
surplus  of  the  said  marshj'  lauds  should  reiuain  for  the  present  undi- 
vided.' No  proof  was  offered  that  this  land  was  of  any  value;  or  that 
the  division  made  was  affected  in  any  manner  by  the  failure  to  divide  or 
allot  it;  or  that  the  allotments  made  would  in  any  degree  have  been 
affected  by  the  allotments  of  this;  or  that  any  injury  resulted  to  any  one 
interested  in  consequence  of  this  omission.  Moreover,  no  objection 
seems  to  have  been  made  to  this  allotment  and  partition  on  this  itccount. 
Nor  was  any  exception  talcen  to  the  admission  of  this  report  and  these 
proceedings  of  the  commissioners  as  evidence,  for  the  specific  reason  that 
the  statement  made  by  them  was  inadmissible  proof  of  the  facts  of  agree- 
ment and  consent  stated  in  the  report.  In  no  way,  for  so  long  a  time 
after  the  report  was  filed  and  recorded,  was  there  any  protest  or  objec- 
tion on  this  score  until  this  defense,  though,  by  the  terms  of  the  deed, 
the  report  and  partition  was  to  vest  title.  Important  rights  have  been 
vested  under  these  proceedings,  which  a  court  will  not  disturb  without 
great  reluctance.  There  is,  besides  all  this,  some  proof  that  the  defend- 
ant, after  the  report,  at  least  impliedly  conceded  that,  so  far  as  Saun- 
ders, one  of  these  parties,  was  concerned,  the  title  vested;  for  the  witness, 
Morgan,  says  he,  defendant,  recommended  a  party  to  purchase  from 
Saunders.  Under  all,  these  circumstances,  we  think  we  shall  not  be 
warranted  in  holding  that  these  proceedings  are  void  because  of  this 


omission." 


It  can  not  be  held  that  the  court  would  have  ruled  as  they  did  in  this 
case  if  the  facts  mentioned  above  had  been  brought  to  their  notice.  The 
deed  is  treated  throughout  the  opinion  as  having  been  executed  by  all 
the  parties  owning  interests  in  the  tract  of  laud  described.  The  court 
in  staling  the  case  says:  "The  plaintiff,  on  the  trial,  offered  and  read, 
in  evidence  a  paper  purporting  to  be  a  deed  of  partition  of  the  rancho 
San  Pablo,  the  parties,  who  were  very  numerous,  claiming  to  be  the 
owners  and  interested  in  that  rancho;  and  the  deed  recites  that '  it  was 
made  in  order  to  settle  all  disputes  touching  said  rancho  and  make 
amicable  partition  thereof/  " 

Further,  the  court  said :  "  The  plaintiff  claims  the  premises  through 
a  deed  from  one  of  the  original  owners,  whose  share,  as  allotted  by  the 
commissioners,  he  represents."  "  The  defendant's  predecessor  in  in- 
terest was  a  party  to  this^eed  of  partition:"  12  Cal.  22,  23.  The  court 
then  proceeds  to  consider  the  question  of  estoppel,  and  to  decide  it  on 
the  contents  of  the  deed  alone. 

In  the  case  cited  from  21  Gal.  60,  Tewksbury  v.  O'Connell,  other 
points  in  relation  to  this  deed  were  presented,  considered,  and  decided. 
\ye  proceed  to  examine  the  case  just  referred  to,  to  ascertain  what  was 
adjudged  therein.  The  plaintiff  brought  ejectment  to  recover  certain 
premises  which  were  a  part  of  the  San  Pablo  rancho.  The  defendant 
claimed  to  be  the  owner  of  an  undivided  one  twenty-fourth  part  of  the 
rancho.  He  set  up  this  title  and  denied  the  alleged  right  of  plaintiff, 
and  for  a  further  answer  set  up  as  an  equitable  defense,  that  the  plaintiff 
claims  title  in  severalty  to  the  demanded  premises  under  and  by  virtue 
of  a  certain  agreement  for  a  partition  of  the  same  rancho,  which  agree- 
ment, and  the  proceeding  taken  under  it,  the  defendant  charges  are  void, 
and  asks  to  have  them  so  adjudged.  The  plaintiff  filed  a  replication,  in 
which  he  admitted  that  he  claimed  title  in  severalty  under  this  agree- 
ment»  and  asserts  the  validity  of  the  agreement  and  the  proceedings 
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conveyance,  release,  and  partition.  It  is  true  tliat  the  release  is  not  to 
take  effect  except  by  force  of  a  future  event,  to  wit,  the  making  of  the 
partition  and  the  recording  of  it.  But  we  are  unable  to  perceive  why  a 
deed  like  this  may  not  be  effectual  on  a  future  event,  bo  at  least  as  to 
estop  a  party  on  the  happening  of  such  event  to  conlroyert  it.  It  may 
be  conceded  that  this  event  was  a  condition  precedent  to  the  vesting  of 
the  estate  provided  for  by  the  deed;  as  was  the  payment  of  the  purchase 
money  in  the  case  of  Brannan  v.  Mesick,,  10  Cal.  95.  But,  within  the 
principle  of  that  case,  it  would  seem  that  on  the  happening  of  the  event, 
the  deed  became  effectual  as  a  partition  and  release.  In  this  respect  it 
is  not  material  whether  the  several  parties  were  owners  or  had  merely 
liens,  as  the  deed  taking  effect  on  the  happening  of  the  event,  and  pur- 
porting to  release  and  convey  all  the  title  of  the  grantor,  the  grantor 
would  be  estopped  to  deny  that  he  had  title  at  the  time.  But  apart  from 
this  we  apprehend  that  when  parties  go  into.a  partition  of  property  upon 
certain  terms  and  conditions,  each  to  receive  a  several  portion  of  a  com- 
mon estate,  the  instrument  of  partition,  founded  upon  mutual  releases, 
itself  is  such  affirmation  of  interest  and  title  on  the  part  of  each  as  to 
estop  him  to  deny  that  he  did  have  interest  and  ownerahip  in  the  prem- 
ises; and  the  release  and  conveyance  of  his  interest  to  his  parceners  is 
evidence  of  title  in  his  grantees  which  he  can  not  dispute.  He  takes, 
by  virtue  of  the  deed,  all  their  interest,  and  can  not  be  allowed  to  say 
that  he  holds  possession  of  what  he  conveyed  and  released,  by  a  title 
paramount  to  that  which  he  conveyed.  In  this  case  there  was  no  pre- 
tense that  the  possession  of  the  defendant  previous  to  the  deed  was  by 
any  different  title  than  that  which  he  conveyed  and  released;  indeed, 
such  possession  was  in  entire  consistency  with  such  interest,  and,  it  is 
fairly  presumable,  was  held,  by  him  as  a  tenant  in  common  under  the 
title  which  he  showed  on  the  trial:"  12  Id.  24,  25. 

The  court,  it  will  be  perceived,  held  tbat  the  defendant  was  estopped 
to  deny  plaintiff's  title  to  the  land  sued  for  setoff  under  the  deed  of  par- 
tition, both  plaintiff  and  defendant  claiming  under  parties  to  the  deed. 

It  does  not  appear  from  the  report  of  the  case  that  the  fact  that  the 
deed  was  not  signed  by  all  the  parties  to  it  was  brought  to  the  notice  of 
the  court,  or  the  further  fact  that  the  partition  was  made  of  land  not  in- 
cluded within  the  ranch.  These  facts  are  not  adverted  to  by  the  court. 
If  the  attention  of  the  court  was  called  to  them,  it  seems  to  us  that  tbey 
would  certainly  have  been  noticed  and  passed  on.  So  in  construing  this 
opinion  we  must  take  it  as  a  decision  not  affecting  the  matters  just 
stated. 

There  was  a  question  made  as  to  the  allotment  of  Gutierrez.  That  is 
disposed  of  on  the  ground  that  the  allotment  was  made  by  virtue  of  & 
contract,  authorizing  such  allotment,  to  which  contract  the  parties  under 
whom  the  defendant  claimed  were  parties,  of  all  of  which  the  defendant 
was  a  purchaser  with  notice.  Defendant  was  therefore  held  bound  by 
this  allotment. 

The  next  point  considered  and  passed  on  by  the  court  was  the  objec- 
tion that  the  partition  was  not  binding,  because  the  entire  tract  was  not 
divided,  but  some  marsh  land  was  omitted  from  the  division  and  allot- 
ment. We  give  the  remarks  of  the  court  on  this  point  in  its  own  words: 
**  The  report  of  the  commissioners  on  this  subject  is  as  follows:  'As  to 
the  surplus  of  marsh  land  comprised  in  this  survey,  and  belonging  to  the 
said  tract  of  the  ranoho  de  San  Pablo,  we  have  called  the  same  to  the  at- 
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iention  of  the  parties  interested,  and  they -have  decided  that  the  eaid 
surplus  of  the  said  marshy  lauds  should  remain  for  the  present  undi- 
vided.' No  proof  was  offered  that  this  land  was  of  nny  value;  or  that 
the  division  made  was  affected  iu  any  manner  by  the  failure  to  divide  or 
allot  it;  or  that  the  allotments  made  would  in  any  degree  have  been 
affected  by  the  allotments  of  this;  or  that  any  injury  resulted  to  any  one 
interested  in  consequence  of  this  omidsion.  Moreover,  no  objection 
seems  to  have  been  made  to  this  allotment  and  partition  on  this  cCccount. 
Nor  was  any  exception  talien  to  the  admission  of  this  report  and  these 
proceedings  of  the  commissioners  as  evidence,  for  the  specific  reason  that 
the  statement  made  by  them  was  inadmissible  proof  of  the  facts  of  agree* 
men!  and  consent  stated  in  the  report.  In  no  way,  for  so  long  a  time 
after  the  report  was  filed  and  recorded,  was  there  any  protest  or  objec- 
tion on  this  score  until  this  defense,  though,  by  the  terms  of  the  deed, 
the  report  and  partition  was  to  vest  title.  Important  rights  have  been 
tested  under  these  proceedings,  which  a  court  will  not  disturb  without 
great  reluctance.  There  is,  besides  all  this,  some  proof  that  the  defend- 
ant, after  the  report,  at  least  impliedly  conceded  that,  so  far  as  Saun- 
ders, one  of  these  parties,  was  concerned,  the  title  vef^ted;  for  the  witness, 
Morgan,  says  he,  defendant,  recommended  a  party  to  purchase  from 
Saunders.  Under  all.  these  circumstances,  we  think  we  shall  not  be 
warranted  in  holding  that  these  proceedings  are  void  because  of  this 
omission." 

It  can  not  be  held  that  the  court  would  have  ruled  as  they  did  in  this 
case  if  the  facts  mentioned  above  had  been  brought  to  their  notice.  The 
deed  is  treated  throughout  the  opinion  as  having  been  executed  by  all 
the  parties  owning  interests  in  the  tract  of  land  described.  The  court 
in  stating  the  case  says:  ''The  plaintiff,  on  the  trial,  offered  and  read, 
in  evidence  a  paper  purporting  to  be  a  deed  of  partition  of  the  rancho 
San  Pablo,  the  parties,  who  were  very  numerous,  claiming  to  be  the 
owners  and  interested  in  that  rancho;  and  the  deed  recites  that '  it  was 
made  in  order  to  settle  all  disputes  touching  said  rancho  and  make 
amicable  partition  thereof.' " 

Further,  the  court  said:  **  The  plaintiff  claims  the  premises  through 
a  deed  from  one  of  the  original  owners,  whose  share,  as  allotted  by  the 
commissioners,  he  represents."  ''  The  defendant's  predecessor  in  in- 
terest was  a  party  to  this/leed  of  partition:"  12  Gal.  22,  23.  The  court 
then  proceeds  to  consider  the  question  of  estoppel,  and  to  decide  it  on 
the  contents  of  the  deed  alone. 

In  the  case  cited  from  21  Cal.  60,  Tewksbury  v.  O'Connell,  other 
points  in  relation  to  this  deed  were  presented,  considered,  and  decided. 
We  proceed  to  examine  the  case  just  referred  to,  to  ascertain  what  was 
adjudged  therein.  The  plaintiff  brought  ejectment  to  recover  certain 
premises  which  were  a  part  of  the  San  Pablo  rancho.  The  defendant 
claimed  to  be  the  owner  of  an  undivided  one  twenty-fourth  part  of  the 
rancho.  He  set  up  this  title  and  denied  the  alleged  right  of  plaintiff, 
and  for  a  further  answer  set  up  as  an  equitable  defense,  that  the  plaintiff 
claims  title  in  severalty  to  the  demanded  premises  under  and  by  virtue 
of  a  certain  agreement  for  a  partition  of  the  same  rancho,  which  agree- 
ment, and  the  proceeding  taken  under  it,  the  defendant  charges  are  void, 
and  asks  to  have  them  so  adjudged.  The  plaintiff  filed  a  replication,  in 
which  he  admitted  that  he  claimed  title  in  severalty  under  this  agree- 
ment, and  asserts  the  validity  of  the  agreement  and  the  proceedings 
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under  it.  The  issue  arising  out  of  the  equitable  defense  was  tried  sep- 
arately,, and  a  judgment  was  rendered  that  the  agreement  was  void 
against  the  defendant  and  his  grantors,  and  the  fartber  prosecution  of 
the  action  bj  plaintiff  was  enjoined.  An  appeal  was  taken  by  plaintiff 
from  this  judgment  and  an  order  denying  his  motion  for  a  new  trial. 
The  grantors  of  both  plaintiff  and  defendant  were  parties  to  and  exe- 
cuted this  agreement,  which  was  the  agreement  and  deed  above  stated  of 
date  fourteenth  July,  1856. 

On  the  trial,  the  plaintiff  offered  this  agreement  in  evidence.  Its  ad- 
missibility was  objected  to  by  defendant,  on  the  ground  that  it  had  not 
been  executed  by  John  T.  Dean,  Francisco  Martinez  de  Soto,  Merced 
Martinez  de  Welch,  and  Jose  Ramon  de  Castro,  who  were  named  as  par- 
ties to  it,  nor  by  Joseph  Emeric,  not  named  as  a  party,  but  who  was  ad- 
mitted by  the  pleadings  to  be  interested  in  the  rancho.  The  objection 
was  sustained,  and  plaintiff  excepted.  The  court  affirmed  the  jadgmentj 
and  we  suppose  the  order  denying  a  new  trial. 

The  court  states  the  point  to  be  decided  thus:  "  No  question  is  made 
but  that  this  agreement  is  valid  against  the  defendant,  if  it  was  valid 
against  his  grantors.  The  first  point,  therefore,  which  arises  in  this  cose, 
is  whether  this  agreement  is  valid  and  binding  against  those  who  exe- 
cuted it,  although  it  has  not  been  executed  by  others  who  are  named  ia 
it  as  contracting  parties,  and  who  are  declared  in  it  to  have  interest  ia 
the  land  proposed  to  be  partitioned:"  21  Cal.  G7. 

The  contents  of  the  agreement  are  briefly  stated  by  the  court,  and  ik 
then  proceeds  to  dispose  of  the  point  as  follows: 

'*  The  plaintiff  claims  that  upon  such  allotment  being  made,  the  agree- 
ment took  effect  as  a  release  and  conveyance  by  those  who  executed  it 
to  the  other  parties,  of  all  their  title  and  interest  in  the  parts  allotted 
severally  to  those  other  parties;  and  thus  that  the  grantors  of  the  de- 
fendant have  conveyed  to  the  grantors  of  the  plaintiff  all  their  title  to 
that  portion  of  the  rancho  allotted  to  the  plaintiff 's  grantors,  and  which 
embrace  the  demanded  premises.     If  this  be  so,  the  result  will  be  that 
the  defendant's  grantors  will  have  parted  with  their  undivided  interest 
in  the  whole  of  the  rancho  except  that  portion  allotted  to  them,  but  have 
not  a  complete  title  in  severalty  to  the  portion  allotted  to  them,  inasmuch 
as  the  agreement  and  the  proceedings  under  it  can  have  no  effect  to  trans- 
fer to  the  defendant's  grantors  the  undivided  interest  in  the  portion  al- 
lotted to  them  which  belonged  to  the  parties  who  did  not  execute  the 
agreement.     The  defendant  claims  that  the  possibility  of  such  an  injus- 
tice is  a  conclusive  argument  in  support  of  his  position  that  an  agree- 
ment like  the  one  in  question,  between  several  parties,  where  performance 
*  by  one  is  the  consideration  for  the  performance  by  the  other,  could  not 
be  intended  to  be  and  can  not  legally  be  held  to  be  binding  upon  any 
party  until  executed  by  all.     In  support  of  the  defendant's  position,  the 
case  of  Townsend  v.  Corning,  23  Wend.  435,  is  cited,  in  which  Judge 
Bronson  says:  *  A  writing  iiiter  partes  is  prepared  by  which  one  part^  is 
to  covenant  for  the  payment  of  money,  and  the  other  for  the  conveyance 
of  lands — each  of  these  mutual  covenants  being  the  consideration  for  the 
other.   One  party  sits  down  and  executes,  but  the  other  stops  short,  and 
for  some  cause,  no  matter  wlmt,  does  not  execute  the  instrument.    It  is 
impossible,  I  think,  to  maintain  that  the  party  who  has  refused  or  neg- 
lected to  bind  himself  can  set  up  the  instrument  as  a  binding  contract 
against  the  other  party.    There  was,  I  think,  a  condition  implied  from 
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the  nature  of  the  transaction,  that  the  signing  of  one  parij  should  go  for 
nothing  unless  the  other  signed  also.  But  whether  I  have  assigned  the 
proper  reason  for  the  rule  or  not,  the  conclusion  to  which  I  have  arrived, 
that  the  party  who  signs  can  not  be  bound  where  the  execution  is  thus 
incomplete,  is  not  only  in  accordance  with  the  justice  of  the  case,  but  is 
well  supported  by  authority:'  See  also  the  cases  of  Livingston  v.  Eogers, 
1  Cai.  584,  and  Emery  y.  Neigh^jour,  2  Halstead's  Com.  L.  145.  These 
authorities  fully  sustain  the  defendant's  position.  In  the  absence  of  any 
circumstance  other  than  what  appears  on  the  face  of  the  instrument,  we 
think  it  can  not  be  held  that  this  agreement  was  executed  by  the  plaint- 
iff's grantors  and  delivered  to  take  effect  like  a  deed  poll,  upon  their  af- 
fixing their  own  signatures,  but  that  it  was  an  inchoate  instrument,  only 
to  become  effective  when  executed  by  all  the  persons  named  as  parties:" 
21  Cal.  G8,  G9. 

The  question  was  disposed  of,  and  the  agreement  held  void  on  the 
distinct  ground  that  it  was  not  signed  by  all  the  persons  named  as  parties. 

It  does  not  appear  in  this  case  that  the  attempted  partition  included 
lands  not  within  the  rancho  San  Pablo,  or  if  it  did  it  was  not  noticed  by 
the  court.  If  it  did  appear,  the  court  no  doubt  considered  the  point 
discussed  sufiBdent  to  dispose  of  the  case,  and  therefore  did  not  allude 
to  it.  It  will  be  observed  that  in  this  opinion  the  case  of  Tewksbury  t. 
Provizzo,  12  Cal.  20,  was  not  referred  to,  although  it  was  cited  by  counsel 
for  appellant.  We  see  no  contradiction  in  tbe  opinions  rendered  in 
these  cases.  The  facts  were  not  the  same  in  both  cases,  and  the  former 
could  not  and  did  not  rule  the  latter. 

The  above  decision  in  21  Cal.  was  rendered  during  the  October  term, 
1862.  It  has  remained  unmodified  by  any  subsequent  judgment  to  the 
present  time.  We  would  not  be  justified  in  disregarding  it,  after  the 
lapse  of  nearly  twenty  years,  during  which  time  doubtless  many  contracts 
and  conveyances  in  regard  to  this  land  have  been  made  upon  it.  We  are 
compelled  then  to  hold  that  the  judgment  of  the  court  below,  that  the 
attempted  partition  of  1856  was  null  and  void,  is  correct. 

The  court  finds  that  the  commissioners  included  in  their  attempted 
partition  twelve  thousand  and  three  acres  more  than  was  included  in  the 
survey  approved  by  the  United  States  courts.  This  is  sustained  by  the 
evidence. 

It  seems  to  us  that  this  is  fatal  to  the  attempted  partition,  and  that  this 
position  is  sustained  by  Hathaway  y.  De  Soto,  21  Cal.  192,  which  was  de- 
cided at  the  same  term  and  by  the  same  court  which  decided  Tewksbury 
Y.  O'Connell.  The  ruling  in  Hathaway  y.  De  Soto  is  substantially  ap- 
proved in  Sutter  v.  San  Francisco,  86  Id.  116. 

We  can  not  see  how  a  partition  can  stand,  in  which  a  much  lai^ger  tract 
is  included  in  the  partition  than  the  tract  to  be  divided  includes.  Sup- 
pose several  of  the  parties  in  interest  are  allotted  portions  outside  of  the 
tract  to  be  divided:  is  there  any  equity  which  would  justify  such  parti- 
tion ?  It  may  be  that  parties  may  contract  on  such  stringent  terms  that 
they  are  bpund  though  lands  allotted  to  them  are  outside  of  the  tract  to 
be  partitioned.  But  there  is  no  such  contract  called  to  our  attention  in 
this  case. 

It  is  said  that  this  partition  of  1856  was  acquiesced  in  by  all  who  were 
parties  to  it  for  ten  years.  The  evidence  does  not  convince  us  of  this; 
further,  the  court  below  in  effect  found  the  contrary,  which  in  our  judg- 
ment is  sustained  by  the  evidence. 


738  WEST  COAST  REPORTER.  [Sup.  Ct  Cal' 

invalid  and  ineffective,  in  so  far  as  they  pafported  or  purport  to  convey 
or  affect  any  interest  in  the  lands  of  said  rancbo,  or  any  part  thereof." 

So  fur  as  this  lawyers'  title  depends  on  the  deed  of  1856,  it  mufit  fall 
with  it,  for  the  reasons  appearing  above.  •  So  far  as  it  depends  on  con- 
tract, it  appears  that  the  services  required  under  the  contracts  to  be 
rendered  were  never  performed,  and  we  can  not  perceive  that  any  right 
arises  under  such  contracts.  Certainly  there  could  not  be  any  recovery 
upon  such  contracts  as  having  been  performed,  for  there  was  never  any 
performance.  If  performance  was  waived,  and  conveyances  then  made, 
a  different  question  would  be  presented;  but  we  do  not  see  that  any  per- 
formance was  waived.  Whatever  waiver  there  was 'arose  by  virtne  of 
the  provisions  of  the  deed  of  1856,  which  was  properly  held  null  and  void. 

There  can  be  hardly  a  doubt  that  there  was  no  intention  to  waive  the 
services,  under  the  contracts  referred  to  by  the  partition  deed,  unless  it 
was  valid.  The  deed  being  void,  the  parties  were  remitted  to  their 
rights  under  the  contracts,  and  there  having  been  no  performance,  we 
can  not  see  that  any  right  vested  in  the  lawyers,  save  perhaps  to  recover 
for  services  accepted  what  they  were  reasonably  worth.  But  on  this 
latter  point  we  decide  nothing.  The  contracting  parties  must  seek  what- 
ever redress  they  are  entitled  to  by  the  remedies  which  the  law  affords. 

The  court  below  held  certain  contracts,  and  a  power  of  attorney  set 
forth  in  the  finding  last  quoted  and  in  the  conclusions  of  law  quoted 
also  above,  void  and  inefiective,  and  all  subsequent  acts  and  claims 
thereunder  or  based  thereon  void  and  ineffective,  in  so  far  as  they  pur- 
port to  convey  or  affect  any  interest  in  the  lands  of  said  rancho,  or  any 
part  thereof. 

Inasmuch  as  there  was  no  performance  of  the  services  under  these 
contracts,  we  think  the  court  below  properly  held  that  they  gave  no 
right,  legal  or  equitable,  to  the  land.  We  do  not  understand  by  this 
that  the  court  intends  to  hold  that  subsequent  contracts,  valid  in  their 
character,  though  arising  out  of  the  contracts  referred  to,  may  not  have 
conferred  on  the  lawyers  employed — Musson,  Sanderson,  and  Hepburn, 
or  those  claiming  under  them — ^a  legal  or  equitable  right  to  participate 
in  the  division  of  the  land. 

In  regard  to  a  deed  to  Henry  Wilkins  the  court  found  as  follows: 

''  That  on  the  fifteenth  day  of  July,  1856,  Martina  Castro  de  Alvarado, 
and  Juan  B.  Alvarado,  her  husband,  executed  and  delivered  to  Heniy 
Wilkins  a  certain  instrument,  purporting  to  be  a  conveyance  of  certain 
interests  in  the  said  San  Pablo  rancho,  which  said  instrument  was  re- 
corded in  the  office  of  the  county  recorder  of  Contra  Costa  county,  on 
September  29,  1857,  in  volume  6  of  deeds,  page  57;  that  on  the  same 
July  15,  1856,  the  same  Henry  Wilkins  executed  and  delivered  to  said 
Martina  Castro  de  Alvarado  a  certain  other  instrument,  purporting  to  be 
a  declaration  or  acknowledgment  of  trust,  which  said  last-mentioned 
instrument  was  recorded  in  the  office  of  said  county  recorder  on  the 
Baid  September  29,  1857,  in  volume  6  of  deeds,  page  58;  that  by  and  in 
said  last-mentioned  instrument  the  said  Henry  Wilkins  acknowledged 
that  the  lands  mentioned  in  said  first-mentioned  instrument  were  held 
by  him  in  trust;  first,  to  join  in  such  deed  and  agreement  for  a  parti- 
tion of  said  San  Pablo  rancho  as  said  Dofia  Martina  Castro  de  Alvarado 
should  become  a  party  to  and  sign;  and  secondly,  to  convey  such  interest 
as  should  remain  in  him,  after  joining  in  such  deed  of  and  agreement 
for  a  petition,  to  Joseph  Emeric,  as  soon  as  said  Emeric  should  so 
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arrange  with  Jesus  Maria  Castro;  that  said  Castro  should  convey  all  his 
interest  in  said  rancbo  to  the  said  EmeritB,  and  said  Emeric  should, 
simultaneously  with  or  after  such  conveyance,  ratify  said  deed  of  and 
agreement  for  a  partition,  so  that  said  partition  should  stand;  and  in 
the  event  that  such  arrangement,  conveyance,  and  satisfaction  should  not 
take  place,  then  to  be  held  in  trust  for  the  benefit  of  the  parties  to  said 
deed  of  partition,  in  the  proportion  and  in  the  manner  therein  indicated, 
and,  in  so  far  as  might  be,  to  maintain  and  carry  out  the  same;  that  said 
instruments  constituted  parts  of  one  and  the  same  transaction,  and  were, 
in  fact,  an  integral  part  of  said  agreement  for  partition,  to  stand  or  fall 
with  the  same;  and  that  their  object  and  purpose,  and  the  only  con- 
sideration upon  which  they  rested,  was  such  partition,  to  facilitate  and 
perfect  which  they  executed  as  aforesaid." 

This  finding  is  sustained  by  the  evidence. 

The  conclusion  of  law  as  to  this  deed  to  Wilkins  is  that  it  is  void  and 
ineffective  and  did  not  convey  to  Wilkins,  as  trustee  or  otherwise,  any 
interest  in  the  rancho  oUt  of  Martina  Castro  de  Alvarado  or  her  hus< 
baud,  and  that  no  trust  was  created  thereby.  The  court  properly  held 
that  the  deed  was  void  and  ineffective,  as  it  was  dependent  on  the  par- 
tition deed  of  1856. 

In  regard  to  certain  deeds  which  in  the  progress  of  this  cause  have 
acquired  the  appellation  of  "  lieu  deeds,"  the  court  found  the  following 
facts : 

That  on  March  21, 1862,  the  said  Martina  Castro  de  Alvarado,  and 
Juan  B.  Alvarado,  her  husband,  by  deed  of  conveyance  dated  on  that 
day,  acknowledged  March  21,  1862,  and  recorded  March  22,  1862,  in 
volume  9  of  deeds,  page  540,  in  the  county  recorder's  oj£ce  of  said 
Contra  Costa  county,  gave,  granted,  bargained,  sold,  and  conveyed  to 
Muria  Victoria  Delfina  Alvarado,  daughter  of  said  Juan  B.  and  Martina, 
all  their  right,  title,  and  interest,  divided  or  undivided,  in  and  to  the 
said  tract  of  land  so  known  as  the  rancho  de  San  Pablo;  together  with 
all  and  singular  the  tenements  and  hereditaments,  including  otchards, 
fences,  houses,  and  all  other  improvements  thereon,  belonging  to  said 
parties  of  the  first  part. 

**That  afterwards  the  said  Maria  Victoria  Delfina  Alvarado,  daughter 
and  grantee  of  Martina  Castro  de  Alvarado  and  Juan  B.  Alvarado,  her 
husband  as  aforesaid,  and  who  had  as  aforesaid  succeeded  to  all  their 
right,  title,  and  interest  in  the  said  San  Pablo  rancho,  executed  and  de- 
livered on  the  dates  and  to  the  grantees  hereinafter  mentioned,  deeds 
of  conveyances  whereby  she  in  the  terms  in  said  deeds  contained,  and 
hereinafter  specified,  remised,  released,  and  quitclaimed  to  said  grantees 
respectively  various  undivided  sections  of  said  rancho,  in  lieu  of  certain 
specific  portions  of  said  rancho,  described  in  certain  previpus  deeds 
'  which  had  been  executed  and  delivered  to  such  persons  or  their  grantors, 
by  said  Martina  Castro  de  Alvarado  and  Juan  B.  Alvarado,  which  said 
previous  deeds  purported  to  convey  all  the  right,  title,  and  interest  of 
said  Martina  and  Juan  B.  Alvarado  in  said  specific  tracts,  by  metes  and 
bounds;  that  each  of  .said  first-mentioned  deeds,  commonly  known  as 
lieu  deeds,  recited  such  previous  conveyance  or  conveyances,  in  lieu 
of  which  it  was  given,  and  purported  to  convey  an  undivided  portion  of 
said  rancho,  equal  and  equivalent  in  quantity  of  land  to  such  specific 
tract  or  tracts  described  in  said  previous  deeds;  that  said  .grantees 
named  in  said  lieu  deeds  received  and  accepted  the  same  with  the  in* 
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tent  to  receive  and  accept,  and  it  was  the  intent  of  the  grantor  thereby 
to  convey  undivided  interests  in  said  rancho,  equal  and  equivalent  in 
quantity  of  land  to  and  in  lieu  of  such  specific  tract  or  tracts  describe4 
in  said  previous  deeds  Respectively. 

"  That  said  grantees  were  not,  nor  was  any  of  them,  deceived,  imposed 
upon,  or  defrauded  into  accepting  or  receiving  said  lieu  deeds,  or  any 
of  them;  nor  was  there  any  combination,  confederacy,  conspiracy,  fraud, 
or  undue  influence  by  anybody  in  connection  with  said  lieu  deeds,  or 
the  execution  or  receipt  of  them  or  any  of  them;  that  said  lieu  deeds 
were  executed,  delivered  to,  and  received  by  the  following-named 
grantees  on  the  dates,  and  were  recorded  by  them  on  the  dates,  and 
in  the  office  of  the  county  recorder  of  said  Contra  Costa  county,  as  fol- 
lows, to  wit."  Here  follows  a  specific  list  and  findings  as  to  the  grantees 
in  these  lieu  deeds. 

The  foregoing  finding  of  facts  is  sustained  by  the  evidence. 

As  regards  these  lieu  deeds,  the  court  found  the  following  conclusion 
of  law,  which  in  our  judgment  is  a  correct  legal  deduction  from  the  facts 
found : 

"That  the  respective  deeds  of  conveyance  executed  by  Maria  Victoria 
Delfiiia  Alvarado,  daughter  and  grantee  of  Martina  Castro  de  Alvarado 
and  Juan  B.  Alvarado,  her  husband,  mentioned  in  the  foregoing  finding 
twenty-fourth,  were  and  are  valid  and  effective  for  the  uses  and  purposes 
expressed  in  them,  and  take  the  place  of  the  respective  deeds  therein 
respectively  mentioned,  and  in  lieu  of  which  they  were  respectively  given 
and  accepted,  as  between  the  parties  thereto,  and  their  successors  in  in- 
terest." 

It  is  contended  that  the  acceptance  of  these  lieu  deeds  by  the  grantees 
therein  did  not  estop  them  from  claiming  under  their  original  convey- 
ances, or  divest  them  of  title,  legal  or  equitable,  which  vested  in  them 
thereby. 

The  parties  claiming  under  the  lieu  deeds  are  estopped  to  claim  the 
lands  in  their  ori«^inal  conveyances,  in  lieu  of  which  these  deeds  "were 
given.  They  are  estopped  by  the  terms  of  their  contract.  They  were 
given  and  accepted  in  lieu  of  the  former  conveyances.  They  can  not 
then  hold  under  the  lieu  deeds  and  against  them  too;  in  other  words, 
they  can  not  blow  hot  and  cold,  or  assume  incousistent  positions:  See 
Broom's  Leg.  Max.,  Allegans  coniraria  non  est  audtendus,  p.  169,  etc. 
"Whether  they  are  thus  divested  of  whatever  title  was  conveyed  by  the 
original  deeds,  without  a  reconveyance  in  each  case,  is  immaterial.  They 
are  in  equity;  and  if  necessary  in  the  further  progress  of  the  case  the 
court  can  comj^el  such  reconveyances  as  are  required,  unless  the  rights 
of  iunocent  purchasers  have  intervened;  but  there  is  no  finding  here  that 
there  are  any  such  purchasers. 

In  relation  to  certain  actions  brought  by  Antonio  Castro,  the  court 
found  the  following  facts: 

*'  That  on  October  15,  1851,  Antonio  Castro,  who  is  otherwise  known 
as  Pablo  Antonio  Maria  Castro,  commenced  an  action  in  the  then  district 
court  of  the  state  of  California,  in  and  for  the  county  of  Contra  Costa, 
against  Joaquin  I.  Castro,  to  recover  the  sum  of  four  thousand  dollars 
and  costs;  that  on  October  23,  lb51,  the  defendant,  Joaquin  I.  Castro, 
appeared  in  said  action,  and  filed  his  answer  1  herein;  that  on  the  third 
day  of  January,  1854,  the  following  order  was  entered  in  said  action  in 
tho  district  courl  of  the  seventh  judicial  district  of  said  state,  in  and  for 
eaid  Contra  Costa  county,  viz. : 
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** Antonio  Castro  v.  Joaquin  I.  Castro.  *0n  motion  of  plaintiff's  at- 
torney, ordered  a  nonsuit  be  entered,  and  that  execution  herein  be  stayed 
until  the  first  of  November,  1854,  and  that  the  costs  herein  bear  interest 
at  two  per  cent,  per  month;'  that  there  are  on  the  page  of  the  judgment 
book,  in  which  said  judgment  of  nonsuit  was  entered  and  unde^  the  cer- 
tificate of  authentication  thereto,  the  following  word-,  character,  and 
figures,  viz.,  'Costs,  62.85$,"  which  were  placed  there  long  after  the  ren- 
dition of  said  judgment  and  the  adjournment  of  the  term  at  which  it  was 
rendered,  without  the  authority  of  said  court,  and  they  formed  no  part 
of  said  judgment;*that  on  October  29, 1855,  the  clerk  of  said  court,  treat- 
ing the  said  order,  word,  figures,  and  character  as  a  monetary  judgment 
in  favor  of  said  Joaquin  I.  Castro  and  against  said  Antonio  Castro,  issued, 
under  the  seal  of  said  court,  and  to  the  sheriff  of  said  Contra  Costa 
county,  a  paper  purx^orting  to  be  an  execution,  reciting  that  a  judgment 
had  been  rendered,  and  commanding  him  to  make  out  of  the  property  of 
Antonio  Castro  the  sum  of  sixty-two  dollars  and  eighty-five  cents,  with 
interest  at  the  rate  of  two  per  cent,  per  month  from  the  date  of  said 
judgment  of  nonsuit,  and  accruing  costs. 

"That  on  October  15,  1851,  tl^e  said  Antonio  Castro  commenced  an- 
other action  in  the  same  third  district  court  against  Juan  P.  Eduarte,  to 
recover  the  sum  of  seven  hundred  dollars;  that  the  same  defendant, 
Eduarte,  appeared  in  said  action  and  filed  his  answer  therein;  that  after- 
wards, and  before  October  4,  1853,  the  said  Eduarte  died,  as  appears  by 
the  adjudication  of  said  court,  by  an  order  entered  on  the  minutes  thereof 
on  October  4,  1853,  in  the  following  language,  to  wit: 

''  'Antonio  Castro  v.  Juan  Pablo  Eduarte.  The  death  of  defendant 
being  suggested  and  admitted  by  counsel,  it  is  ordered  that  the  suit  be 
revived  ag;ainst  the  heirs  and  legal  representatives  of  the  deceased  de- 
fendant;' that  afterwards,  on  January  3, 1854,  and  after  the  said  Eduarte 
had  departed  this  life,  the  following  order  was  entered  in  the  district 
court  of  the  seventh  judicial  district  of  said  state,  in  and  for  said  Contra 
Costa  county,  in  said  action,  viz.: 

"'Antonio  Castro  v.  Juan  P.  Eduarte.  On  motion  of  plaintiff's. 
attorney,  ordered  that  a  nonsuit  be  entered,  and  that  execution  herein 
be  stayed  until  November  1,  1854,  and  that  the  costs  herein  bear  interest 
at  two  per  cent,  per  month;'  that  there  are  on  the  page  of  the  judgment 
book  in  which  said  judgment  of  nonsuit  was  entered,  and  under  the  cer- 
tificate of  authentication  thereto,  the  following  word,  character,  and 
figures,  viz. ,  '  Costs,  63.20$,'  which  were  placed  there  long  after  the  ren- 
dition of  said  judgment  and  the  adjournment  of  the  term  at  which  it  was 
rendered  and  entered  in  said  book,  and  without  the  authority  of  said 
court,  and  they  formed  no  part  of  said  judgment;  that  on  October  29, 
1855,  the  clerk  of  said  couii,  treating  the  said  order,  word,  figures,  and 
character  as  a  monetary  judgment  in  favor  of  Juan  P.  Eduarte  and 
against  said  Antonio  Castro,  issued  under  the  seal  of  said  court,  and  to 
the  sheriff  of  said  Contra  Costa  county,  a  paper  purporting  to  be  an  exe- 
cution, reciting  that  a  judgment  had  been  so  entered,  and  commanding 
him  to  make  out  of  the  property  of  Antonio  Castro  the  sum  of  sixty- three 
dollars  and  twenty  cents,  with  interest  at  the  rate  of  two  per  cent,  per 
month  from  the  date  of  said  order  of  nonsuit,  and  accruing  costs." 

Executions  on  these  proceedings  were  issued,  treating  the  same  as 
money  judgments  against  Antonio  Castro,  levies  on  his  interest  were 
made  on  them^  and  it  was  advertised  and  sold,  and  deeds  made  to  the 
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assignee  of  the  purchaser.  The  court  found,  as  a  conclusion  of  law, 
these  judgments  were  void  and  ineffective — or  rather,  that  there  were  no 
such  judgments — and  that  the  purchaser  derived  no  title  under  them.  It 
is  contended  that  this  conclusion  was  erroneous. 

As  the  practice  act  of  1851  stood  at  the  time  in  which  these  proceed- 
ings were  had,  the  party  in  whose  favor  judgment  was  rendered  was  re- 
quired to  deliver  to  the  clerk  of  the  court  a  memorandum  of  the  items  of 
the  costs  to  which  he  was  entitled.  The  memorandum,  sworn  to  as  re- 
quired by  the  statute,  was  to  be  delivered  to  the  clerk  within  twenty-foor 
hours  after  the  rendition  of  the  verdict:  Pract.  Act  of  1851,  sec.  510. 
By  section  511  of  the  same  act,  the  clerk  was  required  to  include  in  the 
judgment  entered  up  by  him  the  costs,  the  percentage,  etc. 

In  Ghapin  v.  Broder,  16  Cal.  413,  in  relation  to  a  judgment  for  costs, 
bearing  date  twenty-second  August,  1854,  the  court  held  that  the  clerk 
had  no  right  to  insert  the  costs  after  the  judgment  was  entered  up  and 
the  record  completed.  The  court  remarked  as  follows:  "  The  language 
of  the  statute  was  that  he  "  (the  clerk)  "  should  include  the  costs  in  the 
judgment,  and  not  that  he  should  enter  the  judgment  and  at  some  sub- 
sequent period  insert  the  costs.  His  authority  terminated  with  the  entry 
of  the  judgment,  and  if  by  mistake  or  otherwise  the  costs  were  omitted, 
the  remedy  was  by  motion  to  amend.  The  court  alone  was  competent  to 
grant  the  relief,  and  the  act  of  the  clerk  was  illegal  and  void." 

In  the  case  cited,  the  court  held  such  judgment  void  on  a  collateral 
attack.  This  ruling  must  govern  in  this  case.  It  does  not  appear 
from  the  finding  of  fact,  that  the  costs  were  ever  included  in  these  judg- 
ments entered  against  Antonio  Castro.  A  note  appears  to  have  been 
made  pf  the  amounts  of  costs,  under  the  certificate  of  authentication  to 
the  entry  of  the  judgment  in  the  judgment  book,  and  these  amounts  were 
not  included  in  the  judgments.  On  this  ground  the  court  balow  prop- 
erly adjudged  that  the  judgments  were  void.  The  proceedings  of  Bale, 
etc.,  under  these  so-called  judgments,  fall  with  the  judgments,  and  con- 
ferred no  title  on  the  purchaser. 

The  petition  of  J.  I.  Castro  to  the  board  of  land  commissioners  for 
'  confirmation  of  the  claim  for  the  rancho  San  Pablo  was  offered  in  evi- 
dence. To  this,  Mr.  Brooks,  on  behalf  of  the  defendants  represented 
by  him,  objected  generally,  conceding  at  the  same  time  that  it  would  be 
admissible  "  to  show  the  jurisdiction  of  the  land  commission,  and  sup- 
port the  final  decree  of  confirmation,"  but  he  states  that  it  was  not 
offered  in  connection  with  any  other  proceedings,  but  as  an  independent 
document.  The  court  overruled  the  objection,  and  an  exception  was 
made  and  noted. 

It  is  a  mistake  that  it  (the  petition)  was  not  offered  in  connection  \fiih 
other  proceedings.  It  is  stated  in  the  bill  of  exceptions  that  it  was 
offe];ed  along  with  the  copy  of  the  will  attached  to  the  petition,  the 
opinion  of  the  board  confirming  the  claim,  and  the  decree  of  confirm- 
ation. 

Although  such  petition  was  not  necessary  in  presenting  the  claim  for 
confirmation  (see  eighth  section  of  the  act  of  congress  of  third  of  March, 
1851,  ''  to  ascertain  and  settle  private  land  claims  in  the  state  of  Cal- 
ifornia," 9  Stats,  at  Large,  631),  as  the  presentation  of  the  claim  or 
grant  was  sufficient,  still  we  do  not  see  that  the  evidence  was  not  ad- 
missible. In  Tappan  v.  Beardsley,  10  Wall.  427,  it  was  held  admissiW^ 
to  prove  the  fact  that  such  a  proceeding  was  instituted,  the  date,  and  the 
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result.  We  find  no  error  in  the  ruling  of  the  court  below  in  admitting 
the  document.  The  legal  effect  of  the  document  was  not  passed  on  by 
admitting  it  in  evidence. 

The  plaintiff  offered  in  evidence  a  deed  from  J.  I.  Castro  to  Martina 
Castro  de  Alvarado  et  al.  This  deed  was  objected  to  on  the  ground  that 
the  grantor,  being  a  trustee,  could  not  alter  the  trust  or  alien  the  land 
without  the  consent  of  the  cestuia  que  trust.  The  objection  was  over- 
ruled and  an  exception  was  taken. 

The  deed  objected  to  purports  to  convey  the  legal  title,  which  it  is 
recited,  it  had  been  suggested,  had  vested  in  the  grantor  by  virtue  of  the 
decree  of  confirmation  of  the  board  of  land  commissioners  of  the  rancho 
Sau  Pablo,  in  trust  for  the  various  parties  in  interest  according  to  their 
respective  interests,  viz. :  to  Martina  Castro  de  Alvarado  fifteen  twenty- 
seconds  of  the  rancho,  and  to  ^^q  of  his  brothers  five  twenty-seconds 
thereof,  and  to  other  parties,  heirs  of  Francisco  Maria  Castro,  or  parties 
claiming  under  them,  an  undivided  four  fifths  of  one  twenty-second 
part.  This  conveyance  was  made  with  the  declare4  purpose  of  convey- 
ingto  the  grantees  the  legal  title  to  their  shares  in  the  land. 

The  objection  went  merely  to  the  effect  of  the  conveyance.  It  was 
properly  admitted  in  evidence.  The  operation  or  legal  effect  of  the  con- 
veyance was  a  matter  for  further  consideration,  when  the  court  came  to 
render  judgment.     The  court  did  not  err  in  its  ruling. 

The  motion  to  dismiss  the  action  was  properly  denied. 

There  was  no  error  in  disallowing  the  question  put  to  Forbes  as  to 
whether  the  mental  capacity  of  Dofia  Gabriella  "  was  sufficient  to  enable 
ber  to  comprehend  an  American  deed  translated  into  Spanish."  Forbes 
substantially  answered  the  question  in  his  testimony. 

The  statement  of  Carrera  to  Goodale,  made  long  after  the  transaction 
to  which  it  referred,  was  hearsay,  and  was  properly  excluded.  There 
was  no  evidence  of  a  fraudulent  conspiracy.  If  there  was,  there  is  no 
evidence  that  Carrera  was  one  of  the  conspirators,  and  if  he  was,  it  was 
hearsay,  being  no  part  of  the  reu  gestce. 

We  perceive  no  error  in  the  ruling  of  the  court  in  relation  to  disallow- 
ing the  question  as  to  the  difference  between  the  original  draft  of  the 
partition  agreement  and  the  perfected  document.  Besides,  the  witness 
subsequently  stated  everything  that  was  inquired  about  when  the  objec- 
tion was  made. 

We  have  examined  the  other  errors  in  law  to  which  exceptions  were 
taken,  and  find  that  the  court  committed  no  error  in  its  rulings  in  regard 
to  them. 

The  statute  does  not  require  the  order  appointing  a  guardian  ad  litem 
for  an  infant  to  appear  in  the  judgment  roll:  C.  C.  P.,  sec.  670.  The 
first  subdivision  of  this  section  plainly  does  not  require  it.  The  second 
subdivision  specifies  what  papers  shall  constitute  the  judgment*  roll 
in  all  other  cases  except  where  the  complaint  has  not  been  answered 
by  any  defendant.  These  papers  are  the  pleadings,  a  copy  of  the  verdict 
of  the  jury  or  finding  of  the  court  or  referee,  all  bills  of  exceptions  taken 
and  filed,  a  copy  of  any  order  made  on  demurrer  or  relating  to  a  change 
of  parties,  and  a  copy  of  the  judgment.  A  further  provision  is  made  ia 
this  section  in  a  case  where  there  are  two  or  more  defendants  in  the  action,, 
and  any  one  of  them  has  allowed  judgment  to  pass  against  him  by  default. 
In  this  last  case,  the  summons,  with  the  proof  of  its  service,  must  also  be^ 
added  to  the  other  papers  above  mentioned  in  this  second  subdivision. 
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In  neither  of  the  subdivisions  is  the  order  of  appointment  of  guardian 
mentioned.  The  order  relating  to  a  change  of  parties  does  not  include 
any  such  order.  There  is  no  change  of  parties  by  the  appointment  of 
the  guardian  ad  lUem,  The  guardian  does  not  become  a  party.  The  in- 
fant is  the  party,  and  he  only  appears  by  the  guardian.  The  latter  is 
appointed  to  appear  for  the  infant,  and  to  manage  and  take  care  of  the 
suit  for  such  infant  \vhen  he  is  plaintifif,  and  to  appear,  manage,  and  take 
care  of  the  defense  for  the  infant  when  he  is  defendant.  In  case  of  an 
infant  defendant,  the  answer  is  put  in  by  the  guardian  for  the  infant 
The  guardian  has  authority  to  appoint  an  attorney  to  put  in  such  an- 
swer, but  the  attorney  so  appointed  is  the  attorney  of  the  guardian  and 
not  of  the  infant.  The  language  of  the  statute  of  this  state,  in  all  the 
phases  it  has  assumed,  authorizing  the  appointment  of  a  guardian  for 
infants  in  actions  brought  by  or  against  them,  shows  clearly  that  the 
infant  oply  is  the  party:  See  Pract.  Act,  sec.  9;  C.  C.  P.,  sec.  372.  The 
guardian  is  to  appear  for  them,  and  is  no  more  a  party  to  the  action  than 
the  attorney  who  appears  in  an  action  for  one  who  has  attained  his  ma- 
jority is  a  party  to  the  suit  in  which  he  enters  his  appearance:  See  Fox 
Y.  Minor,  32  Cal.  116;  Karr  v.  Parks,  44  Id.  48.  For  the  reasons  above 
given,  we  do  not  think  that  the  order  relating  to  a  change  of  parties 
mentioned  in  the  second  subdivision  of  the  section  above  cited  includes 
an  order  appointing  a  guardian  ad  lilem,  and  in  no  case  is  such  aa  order 
required  to  be  inserted  in  the  judgment  roll. 

In  England  it  appears  to  be  different:  See  1  Tidd's  Pr.  100;  2  Sannd. 
1171,  note  1.  The  practice  in  the  English  courts  seems  to  be  this: 
In  the  case  of  an  infant  plaintiff  suing  by  guardian  or  prochein  ami^  it 
is  stated  in  the  declaration  that  the  guardian  is  specially  admitted,  and 
when  this  is  omitted  it  is  error;  and  the  insertion  of  those  words  in  the 
declaration  or  plea  has  been  holden  to  be  sufficient  and  no  error,  though 
there  be  no  admission  of  the  guardian  or  prochein  ami  on  the  roll:  Baw- 
lyn's  Case,  4  Rep.  53  b,  54  a;  Swift  v.  Nott,  1  Sid.  173.  If,  in  fact, 
there  be  an  admission  of  the  prochein  ami  or  guardian  by  the  court,  but 
it  is  not  entered  of  record,  the  court  will  give  leave  to  enter  it:  Young  v. 
Young,  Cro.  Car.  86;  Can  bars  v.  Walton,  1  Lev.  224. 

On  appeal  from  a  judgment,  the  examination  in  this  court  is  confined 
to  the  judgment  roll,  and  any  bill  of  exceptions,  statement  on  motion 
for  new  trial,  and  statement  of  the  case  on  which  the  appellant  relies:  C. 
C.  P.,  sec.  950.  The  questions  to  be  considered  must  arise  on  these 
papers.  If  they  do  not  thus  arise,  the  duty  of  deciding  them  is  not  by 
law  devolved  on  the  court:  Bush  v.  Casey,  39  Cal.  399;  McAbee  y.  Ban- 
dall,  41  Id.  136;  Gregory  v.  Nelson,  Id.  278. 

On  an  appeal  from  an  order  denying  a  new  trial,  the  scope  of  in- 
quiry is  limited  to  the  order  appealed  from,  and  the  judgment  roll,  and 
the  affidavits  or  bill  of  exceptions  or  statement  used  on  the  hearing :  C. 
C.  P.,  sees.  661,  652.  Where  an  appeal  is  taken  from  an  order  granting 
or  refusing  a  new  trial,  on  the  minutes  of  the  court,  or  from  an  order 
granting  a  new  trial  by  the  court  on  its  own  motion,  a  statement  pre- 
pared subsequently  to  such  ruling  of  the  court,  with  the  judgment  roll 
and  a  copy  of  the  order,  constitute  the  papers  on  which  the  same  are  to 
be  heard:  C.  C.  P.,  sees.  661,  662.  Transcripts  of  these  papers  are  only 
furnished  to  this  court,  in  cases  of  appeal  above  stated. 

Holding,  as  we  have  said  above,  that  the  scope  of  inquiry  in  this  court 
is  not  enlarged  on  appeal  from  an  interlocutory  judgment  in  partition. 


Sup.  Ct  CaJ.]  EMERIC  U  ALVABADO.  745 

we  do  not  perceive  that  we  are  permitted  to-  look  outside  of  tbe  docu- 
ments which  would  constitute  the  judgmeut  roll  when  it  is  to  be  made 
up,  or  to  consider  any  questions  not  arising  on  such  documents  or  the 
statement  or  bill  of  exceptions  in  the  case.  Neither  is  the  order  appoint- 
ing tbe  guardian,  nor  the  petition  for  such  appointment,  one  to  appear  in 
the  record  or  judgment  roll  under  our  practice.  In  fact  we  do  not  think 
a  petition  in  writing  for  such  appointment  is  required.  The  appointment 
is  to  be  made  on  application:  See  Pract.  Act,  sec.  10;  O.  C.  P.,  sec.  873. 
And  this  application  may  be  made  ore  tenua  in  open  court  as  well 
as  in  writing.  Although  it  would  be  better  practice  to  file  a  petition 
alleging  tbe  facts  requisite  to  show  the  jurisdiction  of  the  court,  ^till  it 
would  not  be  mcUa  praxis  to  make  the  application  for  such  appointment 
orally. 

We  proceed  now  to  consider  the  matters  to  which  the  foregoing  obser- 
vations as  to  the  appearance  of  infants  are  pertinent.  It  is  stated  in  the 
bill  of  exceptions  that  no  summons  was  served  upon  the  infant  defend- 
ants  Francisco  Dutra,  Juan  Dutra,  Jose  Dutra,  Mary  Dutra,  Maria  Mag^- 
dalena  Dutra,  Agustin  Dutra,  Ignacio  Dutra,  Maria  Dutra,  Mana 
Dolores  Dutra,  Felecia  Dutra,  Willie"  B.  Palmer,  Laura  A.  Palmer, 
Cassie  A.  Palmer,  Nellie  B.  Palmer,  Millie  Y.  Chambers,  Fannie  B. 
Chambers,  Thomas  J.  A.  Chambers,  James  Lloyd  Chambers,  Kobert 
Kewcomb  Wood,  Bichard  Cross  Wood,  Lucetta  Wood,  Annie  E.  Wood, 
Frank  G.  Wood,  William  Henry  Wood,  Mary  Moitozo,  Antonio  Moitozo, 
Ignacio  Moitozo,  Bosa  Moitozo,  and  Angelica  Mbitozo,  or  either  of 
them. 

These  infants  were  not  original  parties  to  the  action,  and  in  regard  to 
them,  the  following  appears  by  the  recital  in  the  decree:  ^' And  it  fur- 
ther appearing  that  the  other  of  said  infants  above  named,  who  were  not 
original  parties  to  said  action,  were  children  of  original  parties,  who  had 
died  since  the  commencement  of  said  action,  and  since  the  filing  of  their 
answers  herein;  and  it  further  appearing* that,  in  all  such  cases,  the 
executors  or  administrators  of  such  deceased  persons  had  been  substi- 
tuted in  place  of  said  decedents,  and  the  action  continued  against  them, 
and  that  such  executors  or  administrators  had  respectively  appeared 
herein,  on  behalf  of  the  interests  of  the  estates  of  such  deceased  per- 
sons; but  that  application  was  also  made  to  have  guardians  ad  litem  ap- 
pointed for  such  infant  children  of  persons  who  had  appeared  and 
answered  in  such  action,  and  afterwards  deceased." 

The  decree  further  states  that  William  H.  Patterson,  Esq.,  an  attorney 
of  this  court,  was  appointed  guardian  ad  litem,  among  others,  of  Frank 
Dutra,  Juan  Dutra,  Jose  Dutra,  Agustin  Dutra,  Maria  Dutra,  and  M. 
Magdalena  Dutra,  and  duly  filed  answers  in  the  cause  as  such  guardian 
ad  litem,  and  on  behalf  of  such  infants,  and  each  of  them. 

In  relation  to  the  Palmer  infants  above  mentioned,  it  is  stated  in  the 
decree  that  B.  S.  Brooks,  Esq.,  an  attorney  of  the  court,  was  appointed 
guardian  ad  litem  of  William  Beales  Palmer,  Laura  Adeline  Palmer, 
Clara  Augusta  Palmer,  and  Nellie  Bell  Palmer,  and  duly  filed  an  answer 
in  the  cause  as  guardian  ad  litem,  on  behalf  of  such  infants  and  each  of 
'  them.  The  answers  for  the  Palmer  infants  and  the  Dutra  infants,  ex- 
cept M.  Magdalena  Dutra,  appear  in  the  record.  As  to  the  Wood  and 
Moitozo  infants,  the  record  shows  that  the  action  was  revived  as  against 
them  on  motion  of  their  general  guardians  respectively,  and  on  motion 
the  anai^er  of  their  ancestors  was  in  each  case  allowed  to  stand  as  their 
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answers.  As  regards  the  Chambers  infants,  it  appears  by  recital  in  the 
decree  that  each  of  them  had  a  general  guardian  of  their  estates  regularly 
appointed;  that  the  guardian,  who  in  this  case  was  Caroline  M.  Cham- 
bers, was  allowed  bj  the  court  to  represent  them  and  their  interests  in 
the  action,  and  that  the  guardian  did  appear  and  file  an  answer  as  sach 
guardian,  and  for  the  infants  aboTe  referred  to.  This  answer  appears  in 
the  record. 

It  is  unnecessary  to  issue  a  summons  to  bring  in  the  infant  parties.  It 
might  be  done  on  motion  under  section  385,  code  of  civil  procedure:  Prac. 
Act,  sec.  IG.  This  section  as  it  stood  in  the  practice  act  was  somewhat  mod- 
ified by  the  code  of  civil  procedure,  section  385,  from  what  it  was  as  orig- 
iuolly  framed,  and  was  further  modified  in  1874,  but  these  changes  do  not 
affect  the  question  here.  Under  the  section  as  it  stood  in  the  practice  act, 
or  under  anj*  of  its  subsequent  modifications,  the  infants  might  have  been 
made  parties  and  the  suit  continued  against  them  on  motion.  The  mo- 
tion and  order  were  sufficient:  See  Allen  v.  Unlter,  10  Abb.  (U.  S.)  379; 
Coon  V.  Knapp,  13  How.  175;  Gordon  v.  Sterling,  Id.  405;  Green  y.  Bales, 
7  Id.  296.  In  Gordon  y.  Sterling,  above  cited,  infant  defendants  were 
thus  brought  in  in  an  action  for  partition,  and  it  was  held  regular  under 
section  121  of  the  New  York  code  of  practice,  which  as  to  this  question 
is  the  same  as  ours.  This  section  121  provides  that  if  the  motion  is  not 
made  within  a  year  after  the  death,  a  supplementary  complaint  was 
necessary.  In  Gordon  y.  Sterling,  the  motion  was  within  the  year.  It 
is  therefore  on  all  fours  with  this  case,  as  regards  the  question  presented. 
The  order  continuing  the  case  as  against  the  infant  defendants  should 
have  been  served,  and  no  doubt  was.  They  appeared  in  the  case  and 
answered  regularly.  This  is  sufficient:  McCreery  v.  Everding,  44  Col. 
286.  The  only  objection  to  the  proceeding  appearing  in  the  bill  of  ex- 
ceptions in  the  case  before  us  is  that  no  summons  was  served  on  the 
infants.    The  above,  in  our  opinion,  disposes  of  this  point. 

As  to  the  appointment  of  guardians,  we  see  no  reason  to  hold  that  they 
were  not  properly  and  regularly  appointed.  The  Wood,  Moitozo,  and 
Chambers  infants  appeared  by  their  general  guardians,  and  this  was  reg- 
ular, according  to  Gronfler  v.  Fuymirol,  19  Cal.  629,  approved  in  SmiUi 
y.  McDonald,  42  Id.  484.  These  decisions  have  stood  so  long  as  correct 
rulings  that  we  would  hardly  undertake  to  overrule  them.  As  regards 
the  others,  and  in  fact  all  of  them,  we  think  no  summons  was  required 
to  give  the  court  jurisdiction,  for  the  reasons  given  above.  The  section 
of  the  code  of  civil  procedure  (373)  referred  to  by  counsel,  in  our  opin- 
ion, only  applies  to  t)ie  original  process  issued  when  parties  are  brought 
in  for  the  first  time,  and  not  to  those  broug'ht  in  as  representatives  or 
successors  of  parties  deceasied.  We  see  no  reason  to  conclude  that  the 
guardians  ad  litem  just  above  referred  to  were  not  regularly  appointed. 
The  court  seems  to  have  been  careful  in  appointing  the  guardians  last 
named,  having  selected  for  that  purpose  two  competent  and  distinguished 
members  of  the  bar.  It  sufficiently  appears  that  these  infants  were 
brought  in  and  regularly  proceeded  against,  and  in  this  regard  we  find 
no  error. 

The  attention  of  the  court  is  further  called  to  the  fact  that  there  is  in 
the  transcript  no  petition  for  or  order  appointing  a  guardian  ad  litem  for 
George  Preston  Warfield  and  Teresa  Ada  Warfield,  minor  heirs  of 
Preston  Warfield,  deceased.  These  minors  were  non-residents  of  the 
state  on  the  nineteenth  of  November,  1867,  when  .this  action  was  com- 
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menced,  and  were  served  'with  summons  by  publication.  Tbeir  x^si- 
dences  were  not  known,  and  tberefore  no  copy  of  summons  or  complaint 
was  sent  by  moil  to  tbem  or  either  of  them.  Neither  was  the  residence 
of  their  mother  known,  and  therefore  no  copy  of  summons  or  complaint 
could  be  mailed  to  her.  There  is  no  statement  in  the  affidavit  or  plead- 
ings as  to  the  age  of  these  minors.  To  sustain  the  proceedings  of  the 
court  below,  we  must  presume,  until  the  contrary  is  made  to  appear,  that 
these  minors  were  over  the  age  of  fourteen  years,  and  in  such  case  the 
law  required  no  service  of  summons  or  complaint  on  the  mother,  or 
other  person  having  them  in  charge:  See  Pract.  Act^  sees.  29,  30;  C.  G. 
P.,  sees.  411,  412. 

The  transcript  shows  that  an  answer  for  these  minors  was  filed  by 
J.  M.  Seawell,  ISsq.,  then  as  now  an  attorney  of  this  court,  as  their 
guardian  ad  litem,  on  the  seventeenth  day  of  February,  1871.  This 
answer  was  verified  by  Mr.  Seawell  on  the  same  day.  It  appears  from 
the  bill  of  exceptions  that  Mr.  Seawell  appeared  with  other  counsel  for 
defendants  at  the  trial  and  took  part  in  it.  It  is  stated  in  the  interlocu- 
tory decree  that  the  gentleman  above  named  was  duly  appointed 
guardian  ad  litem  for  the  minors  above  named,  ''  upon  proper  application 
therefor,  and  due  proceedings  had  for  that  purpose,"  and  that  he  filed 
an  answer  as  such  guardian  for  them  and  each  of  them.  That  Mr.  Sea- 
well appeared  and  made  defense  for  these  infants,  we  do  not  think 
admits  of  a  doubt. 

For  the  reasons  above  given,  we  do  not  think  that  the  questions  as  to 
the  petition  or  order  for  the  appointment  of  guardian  ad  litem  are  be* 
fore  us  for  consideration.  The  court  had  jurisdiction  of  the  infants  by 
service  of  summons:  See  G.  G.  P.,  sec.  416;  and  answers  for  them  were 
filed  by  the  guardians  ad  litem.  As  to  the  Moitozo  infants,  the  answer  is 
put  in  by  their  general  guardian.  The  same  is  true  of  the  Ghambers  in- 
fants and  the  Wood  infants.  The  Dutra  infants  answered  by  W.  H. 
Patterson,  their  guardian  ad  litem^  and  the  Palmer  infants  by  B.  S. 
Brooks,  their  guardian  ad  litem.  Upon  the  facts  above  stated,  we  do  not 
see  that  on  this  appeal  we  can  reverse  the  judgment  or  order  of  the  court 
below  for  the  reason  that  the  order  of  appointment  does  not  appear  in 
what  in  this  case  is  properly  the  record.  vYe  think  that  we  are  justified 
in  assuming  that  the  parties  having  been  served  and  having  answered  by 
their  general  guardian  or  guardians  ad  litem,  where  the  record  is  silent, 
that  the  order  of  appointment  wherever  required  was  regularly  made. 

A  further  consideration  here  is  worthy  of  notice  in  regard  to  the  War- 
field  infants,  where  the  answer  was  filed  by  an  attorney  and  counselor  of 
this  court,  Mr.  Seawell,  as  the  guardian  ad  litem.  Without  an  order 
appointing  him,  he  would  be  guilty  of  contempt  for  misbehavior  and 
might  be  dealt  with  for  it,  and  would  probably  be  subject  to  a  proceed- 
ing for  removal  or  suspension  from  the  discharge  of  his  function  as  at- 
torney: G.  G.  P.,  sec.  1209,  subds.  3,  6;  sec.  282,  subds.  2,  4;  sec.  287, 
Bubd.  2.     This  we  can  not  presume. 

A  few  remarks  further  on  this  point  will  explain  the  significance 
of  the  ruling  here  made.  An  absence  of  the  order  appointing  a  guar- 
dian ad  litem  in  the  case  like  the  one  before  us  is  a  defect  in  the  pro- 
ceedings known  as  an  iiTCgularity :  Keaton  v.  Banks,  10  Ired.  381.  Ir- 
regularity, as  defined  by  Ghitty,  **  is  the  technical  term  for  every  defect 
in  practical  proceedings  or  the  mode  qt  conducting  an  action  or  defense, 
as  distinguished  from  defects  in  pleadings,  which  can  only  be  objected 
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to  by  demurrer  or  motion  in  arrest  of  judgment,  or  by  writ  of  error:"  3 
Chit.  G.  P.  609.  The  learned  author  proceeds  thus:  "It  is  a  compre- 
hensive term,  including  all  formal  objections  to  practical  proceedings, 
and  is  of  three  descriptions,  viz.:  first,  such  deviations  as  constitute 
a  total  nullity;  secondly,  such  as  are  mere  irregularities ^  and  can  only  be 
objected  to  in  a  reasonable  time  and  subject  to  certain  qualifications; 
and,  thirdly,  the  non-observance  of  certain  rules  or  enactments  that  have 
been  deemed  merely  directory:"  3  Chit.  G.  P.,  ut  supra. 

Under  the  English  practice,  where  there  must  appear  in  some  shape  in 
the  record  the  fact  of  the  appearance  of  an  infan€  defendant  by  guardian 
pro  lite,  when  no  such  matter  appeared  in  the  record,  it  was  error,  and  the 
defect  might  be  redressed  by  writ  of  error.  If  the  appearance  by  guar- 
dian was  recited  in  the  count  or  plea,  or  appeared  in  the  record,  and  in 
fact  no  such  guardian  had  been  appointed,  it  was  that  kind  of  error 
known  as  error  in  fact,  which  error  is  one  which  occurs  where  there  is 
error  in  the  process  or  proceeding,  not  apparent  on  the  record,  and  wliicli 
must  be  shown  to  the  court  by  affidavit  or  petition:  See  Pickett  v.  Ledger- 
wood,  7  Pet.  148;  2  Saund.  101  a.  Conceding  that  a  writ  of  error 
might  be  brought  in  this  state,  still  no  such  remedy  is  resorted  to  here. 
This  remedy  need  not  be  further  mentioned.  In  fact,  it  appears  that 
when  such  a  writ  does  not  exist,  the  same  result  may  be  reached  by  mo- 
tion— the  usual  mode  of  correcting  irregularities.  It  has  been  held  that 
the  motion  is  a  substitute  for  such  writ  of  error:  See  Pickett  v.  Ledger- 
wood,  7  Pet.  146.  The  same  is  said  in  4  Minor's  Institutes,  856,  as  to 
the  practice  in  Virginia. 

The  defect  in  this  state  is  an  irregularity,  and  may  be  redressed  on 
motion:  See  Whitwell  v.  Barbier,  7  Cal.  54;  Shaw  v.  Gregoire,  35  Mo. 
467.  On  a  motion  to  strike  out  the  answer  of  the  person  appearing  as 
guardian  ad  litem  for  want  of  authority,  the  court  below  can  pass  on 
the  question.  If  denied,  a  bill  of  exceptions  may  be  drawn  up  and 
filed.  The  question  is  thus  placed  on  the  record,  and  may  be  reviewed  on 
appeal  from  the  judgment.  Or  the  question  may  be  brought  before  this 
court  by  motion  for  a  new  trial  under  the  first  subdivision  of  section 
657,  code  of  civil  procedure,  as  an  irregularity  in  the  proceedings  of  the 
court,  making  the  fact  appear  by  affidavit,  as  required  by  section  658, 
code  of  civil  procedyre.  The  question  in  either  case  is  called  to  the 
attention  of  the  court  below,  and  if  the  order  appointing  such  guardian 
was  actually  made,  and  not  entered  by  default  or  misprision  of  the  clerk, 
the  court  can  have  the  proper  entry  nunc  pro  tunc,  and  thus  the  defect  is 
cured. 

"We  will  add  here  that  it  has  been  frequently  held  in  New  York,  under 
a  statute  no  less  stringent  on  the  subject  than  that  of  this  state,  that  .a 
judgment  against  infants,  where  no  guardian  ad  litem  had  been 
appointed  for  them,  was  voidable  and  not  void:  See  Croghan  v.  Living- 
ston, 17  N.  Y.  218;  and  McMurray  v.  McMurray,  66  Id.  177;  and  that 
the  failure  to  appoint  a  guardian  ad  litem  for  an  infant  defendant  was 
an  irregularity  which  might  be  redressed  on  motion :  Keaton  v.  Banks, 
ut  supra.  It  will  not  be  too  late  to  move  in  regard  to  this  matter  of 
guardian  ad  litem  when  the  case  goes  back  to  the  court  below. 

The  twenty-seventh,  twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first, 
and  thirty-second  findings  are  as  follows: 

''  27.  That  no  assessment  was  made  or  tax  levied  for  the  fiscal  year 
1855-6  upon  the  property  described  as  follows:  *  The  one  undivided 
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eighth  part  of  the  rancho  de  San  Pablo,  or  two  thousand  seven  hundred 
and  twelve  and  one  half  acres  thereof/  as  against  the  said  Antonio  Castro, 
or  any  other  owner  thereof,  or  person  interested  in  the  said  San  Pablo 
rancho,  and  which  property  is  described  in  a  deed  dated  August  26, 185G, 
made  by  one  John  F.  S.  Smith,  then  late  sheriff,  and  as  late  sheriff  of 
the  county  of  Contra  Costa,  to  Cbarles  P.  Pollard,  recorded  September 
5,  1856,  in  the  recorder's  office  of  said  county,  in  volume  5  of  deeds,  p. 
215;  that  on  August  10,  1856,  the  said  Charles  P.  Pollard  executed  and 
delivered  to  Jacob  M.  Tewksbury  an  instrument  purporting  to  convey  to 
said  Tewksbury  all  the  right,  title,  and  interest  which  he  had  in  and  to 
the  land  described  in  said  instrument  purporting  to  be  a  shenff 's  deed, 
and  that  said  instrument  purporting  to  be  a  deed  from  said  Pollard  to 
said  Tewksbury  was  recorded  February  26,  1857,  in  volume  5  of  deeds, 
page  366,  in  the  recorder's  office  of  said  count}*  of  Contra  Costa. 

"  28.  That  no  tax  assessment  or  tax  levy  was  made  for  the  fiscal  year 
1859-60  upon  or  against  the  lands  pur^^orting  to  be  described  as  follows: 
'The  certain  tract  or  lot  of  land  situate  in  township  No.  1  of  Con- 
tra Costa  county,  and  numbered  and  designated  on  a  map  of  survey  of 
the  San  Pablo  ranch  as  made  by  Nicholas  Gray,  deputy  surveyor,  in  Au- 
gust, 1856,  under  an  agreement  of  partition  and  release  among  the  own- 
ers thereof,  dated  July  14,  1856,  and  made  of  record,  together  with  the 
report  of  the  commissioners  therein  named  to  make  partition  of  said 
rancho,  in  the  recorder's  office  of  the  said  county,  in  volume  6  of  deeds, 
pages  1  to  20  inclusive,  reference  to  which  is  made  for  full  and  perfect 
description  of  the  same,  as  follows,  to  wit:  All  of  lot  numbered  49,  except 
twenty-five  acres  of  north  corner,  set  off  in  said  partition  to  Jesus  Maria 
Castro;  the  remainder,  being  about  two  hundred  and  thirteen  acres,  val- 
ued at  one  dollar  per  acre,'  and  for  which  a  paper  purporting  to  be  a  tax 
deed,  dated  October  5, 1860,  was  executed  by  James  C.  Hunsaker,  sheriff 
of  said  Contra  Costa  county,  to  said  Jacob  M.  Tewksbuiy. 

''  29.  That  no  tax  assessment  or  tax  levy  was  made  for  the  fiscal  year 
1859-60  upon  or  against  the  lands  purporting  to  be  described  as  follows: 

*  Twelve  acres  of  land  situated  in  township  No.  1  of  Contra  Costa 
county,  and  being  the  west  end  of  lot  No:  132  of  the  ranch  of  San 
Pablo,  as  designated  on  a  map  of  survey  of  the  said  ranch,  made  by  N. 
Gray,  United  States  deputy  surveyor,  in  August,  1856,  and  made  of 
record  in  volume  6  of  deeds,  pages  19  and  20,  in  the  recorder's  office  of 
said  county,  to  which  reference  is  made,  and  also  to  a  deed  from  J.  M. 
Tewksbury  to  said  party,  for  which  see  index  of  deeds  in  said  office;'  and 
for  which  a  paper,  purporting  to  be  a  tax  deed,  dated  October  6,  1860, 
recorded  June  17, 1862,  in  volume  10  of  deeds,  page  28,  in  said  recorder's 
office,  in  and  for  Contra  Costa  county,  was  executed  by  James  C.  Hun- 
saker, sheriff  of  said  Contra  Costa  county,  to  said  Jacob  M.  Tewksbury. 

*'  30.  That  no  tax  assessment  or  tax  levy  was  made  for  the  fiscal  year 
185&-60,upon  or  against  the  lands  purporting  to  be  described  as  follows: 

*  Lot  No.  54,  of  the  partition  of  the  San  Pablo  ranch,  containing  forty- 
eight  acres;  for  particulars  of  description  see  map  of  survey  of  said  par- 
tition, as  made  by-  Gray,  Forbes,  and  Cooper,  commissioners  ap[)ointed 
to  divide  the  said  ranch  among  the  heirs  and  owners  thereof,  in  the  year 
1856,  all  of  which  is  of  record  in  book  of  deeds,  No.  6,  of  Contra  Costa 
county  records,  pages  1  to  20,  inclusive,  reference  to  which  is  made; 
said  land' being  in  township  No.  1  of  said  county;'  and  for  which  a  paper 
purporting  to  be  a  tax  deed,  acknowledged  December  6, 1860^  recorded 
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December  8, 1860,  in  tbe  office  of  the  recorder  of  Contra  Costa  county, 
in  Yoliime  8  of  deeds,  page  383,  was  executed  by  James  C.  Hunsaker, 
sheriff  of  said  Contra  Costa  county,  to  said  James  M.  Tewksbuiy. 

"  31.  That  no  tax,  assessment,  or  tax  levy  \ras  made  for  the  fiscal  or  the 
revenue  years  1860-1,  upon  or  against  the  lands  purporting  to  be  de- 
scribed as  follows:  •*  Forty-eight  acres  of  land  lying  in  the  county  of 
Contra  Costa,  township  No.  1,  being  a  part  of  the  San  Pablo  rancbo, 
known  and  designated  as  lot  No.  54,  of  the  survey  of  said  rancbo 
and  map  thereof,  made  by  N.  Gray,  United  States  deputy  surveyor, 
under  an  agreement  of  partition  and  distribution  of  said  rancbo,  in  185G, 
which  map  and  report  and  deed  is  of  record  in  the  recorder's  office  of 
Contra  Costa  county,  in  volume  6  of  deeds,  pages  1  to  20,  inclusive,  ^efe^ 
ence  being  thereunto  made  for  particular  description;*  and  for  which  a 
paper  purporting  to  bo  a  tax  deed,  dated  December  9,  1862,  recorded 
December  9,  1862,  in  the  office  of  the  county  recorder  of  Contra  Costa 
county,  in  volume  10  of  deeds,  page  309,  was  executed  by  John  J.  Mc- 
Ewen,  sheriflF  and  tax  collector  of  said  Contra  Costa  county,  to  said 
Jacob  M.  Tewksbury.  That  the  justice's  court  purporting  to  have  rep- 
dered  the  judgment  recited  in  said  last-mentioned  tax  deed  bad  no  juris- 
diction or  authority  to  render  the  judgment  therein  recited  against  any 
person  or  property. 

"  32.  That  no  tax  assessment  or  tax  levy  for  taxes  for  the  fiscal  or 
revenue  year  recited  in  a  paper  purporting  to  be  a  tax  deed,  bearing  date 
December  13, 1862,  and  recorded  December  13,  1862,  in  the  office  of  tbe 
recorder  of  Contra  Costa  county,  in  volume  10  of  deeds,  page  325,  vas 
made  upon  or  against  the  property  purporting  to  be  described  as  fol- 
lows: 'AH  the  south-west  fraciaons  of  the  north-east  quarter  of  section 
number  twenty-four,  and  the  north-east  fraction  of  the  north-west  quarter 
of  section  number  twenty-four,  and  the  south  fraction  of  the  east  half  of 
the  south-west  quarter  of  section  number  thirteen,  in  township  number 
1  north,  range  number  6  west,  meridian  of  Mount  Diablo,  the  same 
being  swamp  or  overflowed  land,  and  the  same  piece  surveyed  by 
J.  B.  Abbott,  county  surveyor,  for  Joseph  H.  Brenneman,  as  appears  by 
the  receipt  of  Hiram  Fogg,  county  treasurer  of  Contra  Costa  county,  re- 
corded in  volume  1  of  tule  land  records,  in  county  recorder's  office,  pages 
132  and  133,  containing  one  hundred  and  thirty-three  and  fifty-seven 
one-hundredths  acres,  and  also  about  twelve  acres  of  land  of  the  embar- 
cadero  near  San  Pablo,  county  of  Contra  Costa,  known  as  Davis*  landing, 
reference  for  a  more  perfect  description  being  had  to  a  deed  of  record  in 
the  recorder's  office,  county  aforesaid;'  and  for  which  the  paper  purport- 
ing to  be  a  tax  deed  above  referred  to  was  executed  by  John  J.  McEwen, 
sheriff  of  Contra  Costa  county,  to  said  Jacob  M.  Tewksbury,  as  against 
any  person  or  persons  mentioned  in  said  last-mentioned  deed.  Tbat 
the  justice's  court  purporting  to  have  rendered  the  judgment  recited  in 
said  last-mentioned  deed  had  no  jurisdiction  or  authority  to  render  tbe 
judgment  therein  recited  against  any  person  or  property." 

The  findings  just  above  quoted,  as  to  the  various  assessments  men- 
tioned in  them,  are  not  in  accordance  with  the  law.  The  statute  re- 
quires of  the  court,  in  giving  the  decision,  to  state  separately  tbe  hcts 
found  and  the  conclusions  of  law.  We  interpret  this  to  require  of  tbe 
court  to  find  the  facts  specially,  unmixed  with  the  law,  so  that  tte  judi- 
cial mind  may  see  that  the  conclusion  of  law  is  a  deduction  of  tbe  1a^ 
from  the  facts — ^the  unmixed  and  ultimate  facts — ^found.    Such  as  we  QQ' 
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derBtaod  to  have  been  the  ruling  of  the  court  in  Breeze  v.  Doyle,  19  Cal. 
101.  In  this  case,  the  test  of  the  sufficiency  of  a  finding  is  given  in  these 
words:  "Would  they  answer,  if  presented  by  a  jury  in  the  form  of  a 
special  verdict?" — and  further,  the  special  verdict  "must  present  the  facts 
BO  distinctly  as  to  refer  the  court  clearly  to  the  questions  of  law  arising 
on  them."  We  are  not  aware  that  this  case  has  ever  been  overruled. 
It  is  cited  as  authority  in  Lucas  v.  San  Francisco,  28  Id.  596,  and  Pralus 
V.  Pacific  G-.  &  S.  M.  Co.,  35  Id.  35.  Blackstone  says  such  verdict  must 
present  the  naked /acts:  3  Bla.  Com.  377. 

Now,  tested  by  the  rule  above  stated,  would  such  a  finding  be  suffi- 
cient? In  finding  a  special  verdict,  a  jury  must  find  the  facts,  leaving 
the  law  to  be  pronounced  by  the  court  on  the  facts  so  found.  A  jury 
was  originally  permitted  to  find  a  special  verdict,  so  as  to  escape  the 
responsibility  and  avoid  the  danger  of  having  their  verdict  attainted:  3 
Bla.  Com.  377.  This  responsibility  was  a  very  serious  matter,  the  pen* 
alties  on  conviction  being  very,  severe:  Id.  403-405.  Such  verdicts 
(special)  arose  on  statute  Westm.  2;  13  Edw.  I.,  c.  30,  p.  2;  Boote's  Suit 
at  Law,  176,  and  note  3  on  same  page;  3  Bla.  Com.  377. 

As  an  instance  for  illustration:  The  issue  whether  there  was  an  assess- 
ment of  a  particular  piece  of  property  for  taxes  for  a  year  designated,  is 
left  to  a  jury  to  find  a  special  verdict;  or  in  other  words,  to  find  the  facts 
specially  as  to  such  assessment,  so  that  the  court  may  pronounce  the 
judgment  of  the  law  upon  tbe  facts  so  found.  The  jury  render  a  verdict 
in  this  form:  "  We  find  that  there  was  no  assessment  for  taxes  for  the 
year  mentioned."  W^hat  facts  are  specially  found  in  such  a  verdict  upon 
which  the  court  can  pronounce  as  matter  of  law  whether  there  was  an 
assessment  or  not  ?  Clearly  none.  No  facts  are  presented  to  which  the 
judicial  mind  can  be  applied.  The  jury  has  found  that  there  was  no  assess- 
ment, and  has  referred  nothing  to  the  court  to  act  on.  In  fact,  the  jury 
has  found  by  such  a  verdict  fact  and  law  both,  which  is  a  general  and 
not  a  special  verdict:  Boote's  Suit  at  Law,  176 — definition  of  general  and 
special  verdicts. 

It  must  be  remembered  that  an  assessment  is  made  up  of  several  con- 
Btitueiits.  In  the  first  place,  there  must  be  the  name  of  the  person  to 
whom  the  property  is  to  be  assessed:  Pol.  C,  sec.  3650.  This  person 
must  usually  be  the  owner  if  known  to  the  assessor,  and  if  not  known,  it 
may  be  assessed  to  unknown  owners:  Id.,  sec.  3636.  2.  There  must  be  a 
list  or  description  of  the  property :  Id. ,  sec.  3650.  3.  The  cash  value  of  the 
property  listed  or  described:  Id.  Such  are  the  material  factors  of  an 
assessment,  and  they  must  appear  on  the  assessment  roll  or  book:  Id.,  sec. 
3650.  Further,  the  valuation  must  be  made  by  the  proper  officer  author- 
ized by  law.  Reference  is  herein  made  to  the  political  code,  but  such 
were  tbe  elements  of  an  assessment  before  the  code,  and,  in  fact,  during 
the  entire  history  of  the  state. 

The  jury  now,  in  finding  the  facts  specially,  where  the  issue  presented 
is  whether  there  was  an  assessment  or  not,  may  find  in  the  very  words 
what  appears  on  the  assessment. roll  or  book,  or  may  find  that  no  owner, 
known  or  unknown,  of  the  property  was  inserted  in  the  roll  or  book,  or 
that  there  was,  or  the  property  was  or  was  not  described,  or  that  a  val- 
uation or  no  valuation  was  made,  as  the  evidence  may  show. 

If  either  of  the  factors  above  mentioned  is  lacking,  in  judgment  of  law, 
there  is  no  assessment;  or  if  it  is  found  that  the  valuation  was  made  by 
a  person  not  authorized  by  law^  there  can  be  no  valid  assessment.    So 
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when  the  verdict  finds  in  hose  verba  the  entries  in  the  roll  or  book,  or  finds 
"with  regard  to  each  element  as  above,  the  court  can  readily  determine 
the  judgment  that  the  law  pronounces  on  such  facts.  If  any  one  fact  or 
clement  required  is  wanting,  there  is  no  assessment;  if  all  are  present, 
there  is  an  assessment.  In  this  mode  the  object  of  the  law  is  attained — 
which  is  to  have  the  facts  on  which  the  issue  depends  found  distinctly 
and  clearly,  so  as  to  refer  the  court  clearly  to  the  questions  of  law  arising 
on  them. 

The  finding  as  to  the  assessments  in  this  case  is  not  of  the  character 
required.  It  finds  no  fact  on  which  a  question  of  law  can  arise.  The 
court,  in  looking  at  the  finding,  sees  nothing  but  that  there  was  no  as- 
sessment. This  being  so,  there  is  nothing  to  be  determined,  and  the  in- 
quiry is  ended. 

The  thirty-second  finding  is  defective,  iu  finding  no  facts  at  all.  It  is 
stated  in  this  finding  that  there  was  no  tax  assessment  or  tax  levy  upon 
or  against  certain  property  (describing.it)  in  a  fiscal  year  mentioned  in  a 
certain  deed  bearing  date  December  13, 18C2,  and  recorded  the  same  day 
in  tbe  office  of  the  recorder  of  Contra  Costa  county,  but  the  contents  of  the 
deed  are  not  found  in  any  way,  either  by  finding  the  deed  in  hcBc  verba^ 
or  by  finding  its  substance.  Whether,  therefore,  there  was  or  was  not 
any  tax  assessment  ot  tax  levy  for  any  fiscal  year,  can  not  in  any  way  Jbe 
perceived  by  the  court,  and  hence  no  conclusion  of  law  can  be  pronounced 
on  the  finding.  Neither  is  the  court  informed  what  fiscal  year  is  referred 
to.  Beference  is  made  to  a  deed,  which  may  be  inferred  to  be  evidence 
of  the  fiscal  year  alluded  to.  If  tbe  evidence  were  found,  it  would  not 
be  sufficient;  the  law  requires  the  facts,  and  not  the  evidence  of  them,  to 
be  found.  % 

It  is  found  also  in  the  same  findings  that  no  tax  levy  was  made  for  the 
fiscal  years  mentioned  in  them.  If  the  words  **  tax  levy"  were  used  as 
synonymous  with  assessment,  then  what  has  been  said  above  disposes  of 
tbe  question  in  relation  to  such  levy.  Levying  a  tax  usually  means  the 
fixing  of  the  rate  at  which  property  is  to  be  taxed,  and  this  is  usually 
done  by  the  legislature,  either  mediately  or  immediately;  that  is  to  say, 
by  the  legislature  for  the  purpose  of  state  taxation,  and  by  the  local  gov- 
erning bodies,  such  as  boards  of  supervisors,  etc.,  for  local  taxation,  to 
which  bodies  the  power  of  levying  the  tax  is  delegated  by  the  legislature. 
During  tbe  years  mentioned  in  the  above  findings,  such  was  the  mode  of 
levying  which  prevailed  in  this  state:  See  Stat.  1854,  p.  88;  Stat.  1857, 
p.  325;  Stat.  1858,  p.  31;  Stat.  1860,  p.  365,  for  revenue  acts  of  years 
mentioned. 

We  can  not  conclude  that  the  court  below  intended  by  the  findings 
under  consideration  to  declare  that  the  legislature  and  the  various  local 
bodies  to  which  this  duty  Of  levying  the  tax  pertained  did  not  perform 
it.  If  it  did  so  intend,  a  reference  to  the  acts  of  the  legislature,  and  of 
the  local  bodies  referred  to,  would  show  that  this  was  not  true. 

At  the  end  of  findings  31  and  32  are  findings  in  regard  to  certain  judg- 
ments rendered  by  justices'  courts  in  suits  for  taxes,  to  the  effect  that 
the  courts  referred  to  had  no  jurisdiction  or  authority  to  render  such 
judgments  against  any  person  or  property.  The  jurisdiction  over  the 
subject-matter,  where  the  amount  of  taxes  sued  for  did  not  exceed  two 
hundred  dollars,  was  vested  in  justices'  courts  by  the  act  of  April  3, 
1861 :  Stat,  of  1861,  sees.  1, 2, 4, 5,  p.  121, 122.  If  such  courts  did  not  have 
jurisdiction  of  the  person  by  reason  of  the  fact  that  there  was  no  service 
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of  procefis  to  bring  such  person  into  court  to  make  answer  in  the  action, 
that  fact  should  have  been  specially  found.  The  court  can  not  know 
such  to  be  the  case,  under  a  finding  expressed  in  the  general  language 
of  the  finding  referred  to. 

The  findings  as  to  these  judgments  refer  to  them  as  the  judgments  re- 
cited in  the  t&x  deeds  mentioned  in  the  findings.  The  tax  deeds  are  not 
found  in  hcec  verba^  nor  are  the  recitals;  but  if  we  are  at  liberty  to  exam- 
ine them,  it  will  be  seen  that  the  judgments  recited  in  them  were  ren- 
dered in  l^Iarch,  1862,'  at  which  date,  under  the  constitution  of  1849,  the 
jurisdiction  of  the  district  courts  did  not  embrace  cases  in  equity,  where 
the  amount  in  dispute  was  under  two  hundred  dollars.  We  are  of  opin- 
ion that  the  justices'  court  had  jurisdiction  in  suits  for  taxes  where  the 
amounts  sued  for  were  less  than  two  hundred  dollars,  under  the  act  above 
mentioned.  If  the  amounts  sued  for  exceeded  two  hundred  dollars,  then 
such  court  did  not  have  jurisdiction.  But  we  can  not  know  whether  this 
is  so  or  not,  unless  such  is  shown  to  be  the  fact  by  a  finding  to  that  effect. 

The  findings  in  regard  to  these  judgments  are  insu£3cient,  in  not  pre- 
Benting  the  facts  so  found  that  this  court  can  say  whether  the  justices' 
courts  had  or  had  not  jurisdiction:  See  on  this  point  Suydam  v.  Will- 
iamson, 20  How.  427;  Birckhead  ▼.  Brown,  5  Hill,  634,  opinion  by  Bron- 
Bon,  J.;  Miller  v.  Shackelford,  4  Dana,  261;  4  Minor's  Institutes,  752. 

Upon  these  issues — these  as  to  the  assessments  for  taxes  and  the  juris- 
diction of  the  justices'  courts  to  render  the  judgments  aforesaid,  on  which 
findings  were  not  waived — there  are  really  no  findings. 

In  regard  to  the  assessment  and  levy  of  taxes  for  the  county  of  Contra 
Costa  for  the  years  mentioned  in  the  findings  above  quoted,  we  refer 
further  to  the  fact  that  the  assessment  of  taxes  upon  all  property  real 
and  personal  for  the  county  aforesaid,  for  the  fiscal  years  ending  respect- 
ively on  the  first  of  March,  1860,  and  on  the  first  of  March,  1861,  were 
legalized  by  the  act  of  the  eighth  of  April^  1861:  See  Stat.  1861,  p.  119. 

It  is  said  that  the  allegations  of  the  answer  of  defendant  Jacob  M» 
Tewksbury,  as  to  the  deed  of  Qabriella  Castro  to  Martina  Castro  de 
Alvarado,  are  not  negatived  by  the  findings,  and  are  therefore  to  be 
taken  as  true.     On  this  point  we  are  referred  to  certain  portions  of  the 
answer,  which  we  have  examined.    The  portions  referred  to  are  para- 
graphs 15  to  18,  both  inclusive,  of  the  amended  answer  of  the  defendant^ 
Tewksbury.     We  think  the  material  allegations  are  disposed  of  by  the 
findings.    The  material  allegations  in  the  answer  are,  that  the  document- 
referred  to  was  not  under  seal  when  signed  or  delivered  or  acknowledged, 
but  that  a  seal  was  placed  on  it  afterwards  by  some  person  unknown  to  - 
the  defendant,  "  without  any  authority  from  said  Gabriella;"  and  further, . 
that  at  the  time  it  is  claimed  she  executed  this  instrument,  she  was  not. 
of  sufficient  mental  capacity  to  enter  into  such  contract  as  indicated  by 
the  paper,  that  she  was  not  competent  to  execute  a  deed.     Whatever 
other  allegations  appear  in  the  portions  of  the  answer  referred  to  are 
allegations  of  evidence  or  conclusions  of  law,  as  to  which  no  findings  are 
by  law  required. 

The  material  allegations  above  mentioned  are,  in  our  judgment,  dis- 
posed of  by  the  eighth  and  twenty-third  findings.  The  matters  found 
in  the  eighth  finding  substantially  find  that  the  instrument  of  convey- 
ance referred  to  in  it,  and  in  the  answer  of  Tewksbury  above  mentioned,, 
was  sealed  on  the  fourth  of  August^  1851,  when  it  was  executed.  The  issue 
No.  7-8 
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made  by  the  allegations  as  to  the  mental  capacity  jof  Gabriella  de  Caatro 
18  clearly  passed  upon  in  the  twenty-third  finding. 

It  is  argued  that  the  adverse  possession  of  the  appellants  is  a  bar  to 
the  partition.  Conceding  this  to  be  so  for  the  purpose  of  the  argument, 
the  court  finds  that  there  was  never  any  adverse  possession  (see  sixteenth 
finding)  by  any  one  of  the  defendants,  and  as  a  conclusion  of  law,  that 
there  was  never  any  ouster  (see  eighth  conclusion  of  law). 

But  it  is  said  that  the  evidence  is  insufficient  to  sustain  such  finding. 
In  answer  to  this,  it  may  be  said  that  the  statute  of  limitations  did  not 
commence  running  in  this  case  until  the  final  approval  of  the  survey  by 
the  proper  district  court  of  the  United  States:  Morris  v.  De  Celis,  61  Cal. 
65.  The  survey  was  not  finally  approved  until  the  seventeenth  of  August^ 
18C4.  and  this  action  was  commenced  on  the  nineteenth  of  November,  1867. 
If  we  are  in  error  in  holding  that  the  statute  of  limitations  did  not  com- 
mence running  at  the  time  just  above  mentioned,  then  it  could  not  have 
begun  to  run  until  the  issuance  of  the  patent:  Gardner  v.  Miller,  47 
Cal.  670;  Same  v.  Schamelzle,  Id.  588;  McManus  v.  O'Sullivan,  48  Id. 
17;  Hagar  v.  Spect,  Id.  408;  Qalindo  v.  Wittenmeyer,  49  Id.  12; 
Hoadley  v.  San  Francisco,  60  Id.  273;  Reed  v.  Ybarra,  Id.  465;  Miranda 
V.  Toomey,  61  Id.  165;  and  the  patent  was  not  issued  until  after  the 
action  was  begun.  Such  being  the  case,  it  is  unnecessary  to  consider 
the  question  of  the  insufficiency  of  the  evidence  to  sustain  the  finding  as 
to  the  character  of  the  possession,  whether  adverse  or  not. 

The  decree  in  this  case  is  made  under  section  760,  code  of  civil  procedure, 
which  is  in  these  words:  *'  Whenever  from  any  cause  it  is,  in  the  opinion  of 
the  court,  impracticable  or  highly  inconvenient  to  make  a  complete  parti- 
tion, in  the  first  instance,  among  all  the  parties  in  interest,  the  court  may 
first  ascertain  and  determine  the  shares  or  interests  respectively  held  by  the 
original  co-tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be 
made,  as  if  such  original  co-tenants  were  the  parties,  and  sole  parties,  in 
interest,  and  the  only  parties  to  the  action,  and  thereafter  may  proceed  in 
like  manner  to  adjudge  and  make  partition  separately  of  each  share  or 
portion  so  ascertained  and  allotted,  as  between  those  claiming  under  the 
original  tenant  to  whom'  the  same  shall  have  been  so  set  apart,  or  may 
allow  them  to  remain  tenants  in  common  thereof,  as  they  may  desire." 
Under  this  section,  before  any  interlocutory  decree  for  a  partition  is 
made,  the  rights  of  the  parties  must  be  ascertained  by  the  court.  The 
difiV^rent  sections  of  a  chapter,  in  any  one  of  the  codes,  must  be  so  con- 
strued as  to  reconcile  all  apparent  conflicts,  and  if  there  are  conflicting 
provisions  in  the  diflerent  sections  of  a  chapter,  the  provisions  of  the 
section  last  in  numerical  order  must  prevail,  unless  such  construction  is 
inconsistent  with  the  meaning  of  such  chapter.  Such  is  the  direction;  in 
our  judgment,  of  section  4484  of  the  political  code. 

Construing  the  sections  769,  763,  and  764  together,  it  is  evident  that 
the  rights  of  all  the  parties  to  the  action  must  be  ascertained  and  deter- 
mined by  the  court  before  any  partition  can  be  ordered.  Is  there  a  dif- 
ferent rule  laid  down  in  section  760  ?  We  think  not.  That  section,  in 
our  judgment,  does  not  dispense  with  ascertaining  the  rights  of  all  the 
parties,  but  allows  the  further  or  additional  ascertainment  of  the  shares 
or  interest  respectively  of  each  of  the  original  co-tenants,  and  then  ad- 
judging a  partition  in  the  first  instance  of  the  land  between  the  original 
qottenants  as  if  they  were  the  only  parties.  To  make  such  a  partition  so 
that  it  may  be  of  any  aid  in  making  the  further  partition  between  all  the 


Sup.  Ct.  CaL]  EMERIC  V.  ALVAEADO.  V66 

parties  to  the  aoiion,  it  must  be  made  to  include  in  the  land  allotted  to 
each  co-tenant  the  possessions  and  improvements  of  each  one  claiming 
under  him.  To  enable  the  referees  to  do  this  (for  they  can  not  do  it 
themselves),  the  court  must  ascertain  the  right  and  title  of  each  party, 
showing  under  which  of  the  co-tenants  such  party  claims.  The  inter- 
locutory decree  must  be  made  before  there  can  be  any  partition  ordered, 
that  is,  the  rights  of  the  parties  determined  by  the  court,  and  specified 
in  such  decree.  Such,  we  think,  is  the  meaning  of  section  760.  An  in- 
terlocutory decree  must  be  made  ascertaining  and  declaring  the  rights 
of  all  the  parties.  The  court  can,  in  addition  to  ascertaining  the  rights 
and  title  just  mentioned,  and  specifying  them  in  the  decree,  ascertain 
the  rights  and  interests  of  the  original  co-tenants,  and  specify  them  also 
in  the  decree;  indeed,  this  last  mentioned  may  be]  done  first,  and  then, 
after  ascertaining  the  titles  of  the  original  co-tenants  and  all  the  parties 
and  declaring  them  in  the  decree,  the  court  may  thereupon  adjudge  and 
cause  a  partition  to  be  made  as  of  the  original  co-tenants. 

The  proper  construction  of  section  760,  in  our  judgment,  is,  under  the 
conditions  mentioned  in  it,  to  first  ascertain  and  determine  the  shares 
or  interest  respectively  held  by  the  original  co-tenants,  as  well  as  thd 
shares  or  interest  respectively  held  by  each  one  of  the  parties  to  the 
action,  and  upon  such  ascertainment  being  made  and  a  judgment  ren- 
dered in  accordance  therewith,  thereupon  to  adjudge  and  cause  a  parti- 
tion to  be  made  as  if  such  original  co-tenants  were  the  sole  parties  in 
interest.  We  understand  the  foregoing  provision  as  forbidding  any 
partition  until  au  interlocutory  decree  is  made.  The  statute  allows 
but  one  interlocutory  decree.  Therefore  we  say  that  the  interests  of 
each  party  to  the  action  must  be  ascertained  and  determined  before  any 
interlocutory  decree  is  made.  If  this  is  not  so,  there  must  be  two  in- 
terlocutory decrees,  and  we  fiu^  no  warrant  for  this  in  the  statute. 
This  section  is  intended  to  allow,  and  does  allow,  two  partitions,  one  as 
between  the  original  co-tenants  and  then  another  between  all  the  par- 
ties to  the  action.  After  this  first  partition  is  made,  which  is  allowed  as 
an  aid  to  accomplish  the  second  one,  the  court  is  authorized  to  proceed 
"in  like  manner  to  adjudge  and  make  partition  separately  of  each  share 
or  portion  so  ascertained  and  settled  as  between  those  claiming  under 
the  original  tenant  to  whom  the  same  shall  have  been  so  set  apart.'' 

The  language  just  above  used  is, "  to*adjudge  and  make  partition;"  as  to 
the  first  partition  the  language  used  is,  "  to  adjudge  and  cause  a  partition 
to  be  made."  The  words  as  to  ordering  partition  are  substantially  the 
same^in  each  case,  the  only  difference  being  between  the  words  that  fol- 
low '*  adjudge  and,"  as  to  the  first  partition,  "  adjudge  and  cause  a  par- 
tition to  be  made,"  and  as  to  the  se<Sond  partition  "adjudge  and  make 
partition."  Thus  two  partitions  only  are  allowed:  one  preliminary  and 
ancilFary  to  the  other,  partial  in  its  character;  the  other  complete,  and 
embracing  all  parties  to  the  action.  Though  there  are  two  partitions, 
there  is  but  one  interlocutory  decree.  This  being  the  case,  the  interloc- 
utory decree  should  embrace  all  the  rights  to  be  ascertained  and  deter- 
mined, those  of  the  original  co-tenants,  and  also  of  all  the  parties  to  the 
action.  These  rights,  so  ascertained,  should  be  set  out  clearly  in  the  de- 
cree. And  the  interlocutory  decree  or  judgment  is  not  complete  until 
this  is  done.  The  judgment  in  this  case  is  not  so  made,  and  hence  there 
is  no  complete  interlocutory  judgment.  A  further  reason  is  suggested 
to  us  as  Bustitining  the  view  •that  there  is  but  one  interlocutory  judgment^ 
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^bich  is  to  be  found  in  section  939,  code  of  civil  procedure,  legnlating 
appeals.  It  allows  "  an  appeal  from  an  interlocutory  judgment  in 
actions  for  partition  of  real  property,"  and  from  interlocutory  judgments 
in  Bucb  actions.  We  think  it  clear  tbat  the  statute  did  not  intend  to 
allow  more  than  one  appeal  from  tbe  iuterlocutory  judgment  in  partition. 
It  was  not  intended  that  parties  to  sucb  actions  should  be  put  to  the 
trouble  and  expense  of  several  appeals  from  a  judgment  of  this  character. 
It  may  be  that  the  interlocutory  judgment  may  in  form  be  divided 
into  two  parts,  one  part  directing  a  partition  as  to  the  orig^inal  co-ten- 
ants, as  above  indicated,  and  the  other  part  directing  a  partition  between 
all  the  parties;  but  when  this  is  the  case  the  two  parts  constitute  the 
interlocutory  decree  or  judgment.  That  there  is  but  one  such  judgment 
is  borne  out  by  all  the  provisions  of  the  chapter  of  the  code  of  civil 

?rocedure  in  relation  to  partition.     We  refer  particularly  to  sections 
59,  761-765,  code  of  civil  procedure. 

The  interlocutory  decree  herein  adjudges  that  the  partition  of  the 
rancho  San  Pablo  shall  be  made,  in  the  first  instance,  in  accordance  with 
the  provisions  of  section  760,  code  of  civil  procedure,  as  among  the 
original  co-tenants,  and  according  to  the  shares  and  interests,  as  asoer^ 
taiued  and  determined  in  the  decree  to  have  been  originally  held  by 
them  respectively,  and  as  if  they  were  the  sole  parties  to  the  action,  and 
that  thereafter,  upon  due  proceedings  for  that  purpose  to  be  instituted 
and  taken,  partition  shall  in  like  manner  be  adjudged  and  made  sep- 
arately of  each  share  or  portion  so  ascertained  and  allotted  as  between 
those  claiming  under  the  original  co-tenants  to  whom  the  same  shall 
have  been  so  set  apart,  or  that  they  may  be  allowed  to  remain  tenants  in 
common  thereof,  as  they  may  desire. 

The  decree  then  proceeds  to  declare  who  are  the  original  co-tenants 
among  whom  partition  in  the  first  iusfance  shall  be  made,  and  the  shares 
and  interests  of  each  of  such  co-tenants,  as  follows:  Martina  Castro  de 
Alvarado,  fifteen  equal  twenty-second  parts  of  said  rancho;  Antonio  Cas- 
tro, Joaquin  I.  Castro,  Juan  Jose  Castro,  Gabriel  V.  Castro,  Victor  Cas- 
tro, and  Jesus  Maria  Castro,  each  one  equal  twenty-second  part  of  same; 
Luisa  Moraga  de  Briones,  Maria  de  los  Angeles  Moraga  de  Briones; 
Jose  Moraga,  Guadalupe  Moraga  de  Martinez,  Francisco  Moraga,  each 
one  equal  one  fifth  part  of  one  equal  one  twenty-second  part  of  same. 

The  decree  then  proceeds  to  appoint  referees  to  make  the  partition, 
divide  and  allot  the  several  portions  of  the  rancho  to  the  original  co- 
tenants  as  aforesaid,  giving  to  each  share  and  interest  its  due  proportion 
of  laud,  quality  and  quantity  relatively  considered,  and  directs  the 
referees  that  after  excepting  the  ways,  roads,  and  streets  afterwards 
referred  to  in  the  decree,  to  divide'and  allot  to  the  original  co-tenants  as 
follows: 

1.  A  portion  of  said  rancho,  equivalent  to  fifteen  twenty-second  parts 
thereof,  quality  and  quantity  relatively  considered,  and  in  as  far  as  prac- 
ticable, without  prejuLlice  to  any  other  interests,  including  the  so-called 
''Alvarado  homestead,"  and  the  improvements  and  possessions  of  per- 
sons claiming  under  said  Martina  Castro  de  Alvarado,  to  be  allotted  and 
set  aside  by  the  referees,  to  be  known  as  the  '*  Martina  Castro  de  Alva- 
rado share  and  iuterest,"  which  will  thereafter,  as  the  decree  proceeds, 
''upon  due  proceedings  had  in  accordance  with  law,  be  separately  par- 
titioned between  those  persons  claiming  under  said  Martina  Castro  de 
Alvarado  accordiug  to  their  respective  rights."  , 
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A  like  direction  mutatis  mutandis  is  given  to  tbe> referees  with  regard  to 
the  shares  above  indicated  of  each  of  the  original  co-tenants  above  men- 
tioned, giving  a  name  or  title  to  each  share,  adopting  for  that  purpose, 
as  in  the  one  just  above  stated,  the  name  of  the  original  co-tenant  to 
-whom  the  portion  is  to  be  allotted — ^for  instance,  the  "Antonio  Castro 
share  and  interest,"  the  ''Joaquin  I.  Castro  share  and  interest,"  the 
"  Luisa  dei  Moraga  share  and  interest,"  etc. 

It  is  then  directed  that  the  improvements  and  possessions  of  persons 
claiming  under  the  co-tenants  aforesaid  are,  as  far  as  practicable,  with- 
out prejudice  to  any  other  interest,  to  be  included  *'  in  said  respective 
shares  and  interests  so  to  be  allotted,  segregated,  and  set  aside,"  in  man- 
ner following:  The  "  Martina  Castro  de  Alvarado  share  and  interest"  is 
to  include  all  the  improvements  upon  the  tracts  of  land  known  upon 
Gray's  map  of  the  rancho  San  Fiablo,  filed  for  record  in  the  recorder's 
office  of  said  Contra  Costa  county  on  August  28,  1857,  as  lots  58, 170, 
131,  south  ninety-nine  acres  of  55, 79^  80,  105,  east  half  of  81,  west  forty 
acres  of  172,  4G,  part  of  81  north  of  road  and  51,  and  six  acres  of  112 
north-east  of  county  road. 

Like  directions  are  given  mutatis  mutandis  as  to  the  other  shares  and 
interests,  directing  location  by  reference  to  Gray's  map,  and  in  one  in- 
stance, that  ofthe  Juan  Jose  Castro  share  and  interest,  reference  is  made 
to  a  tract  of  land  (to  be  included  in  said  share)  of  one  hundred  and  forty 
acres,  *'  now  in  the  possession  of  H.  A.  Benson,  and  including  his  im- 
provements, described  in  a  certain  deed  from  John  H.  Saunders  and  H. 
P.  Hepburn  to  said  Benson,  dated  January  28,  1857,  recorded  in  the 
county  recorder's  office  of  said  Contra  Costa  county  on  January  29, 1857, 
in  volume  5  of  deeds,  page  327." 

A  direction  is  then  made  that  the  improvements  heretofore  specially 
referred  to,  to  be  embraced  in  the  respective  shares  if  the  same  can  be 
done  without  prejudice  to  the  other  shares,  are  to  be  included  without 
placing  any  value  on  them,  and  a  direction  is  then  given  in  accordance 
with  the  statute,  code  of  civil  procedure,  section  764,  as  to  setting  apart 
portions  of  the  rancho  for  ways,  roads,  and  streets. 
.  Further  directions  are  made  to  the  referees  to  proceed  without  delay 
to  divide  the  rancho,  and  allot  the  several  portions  thereof  to  the  said 
original  co-tenants,  designating  each  of  such  portions  by  proper  land- 
marks, with  authority  to  employ  a  surveyor  mentioned,  witn  the  neces- 
saiy  assistants  to  aid  him,  that  the  allotments  to  each  share  may  be  in 
one  or  more  parcels,  as  may  be  most  convenient,  "  and  in  accordance 
with  the  reservations,  improvements,  and  interests  hereinabove  provided 
for,"  that  the  referees  make  a  written  report  to  the  court  of  their 
proceedings,  etc.  The  decree  concludes  with  a  description,  by  metes 
and  bounds,  of  the  rancho  San  Pablo,  taken  from  the  patent  of  the 
United  States  above  referred  to,  and  a  declaration  is  added  to  this  de- 
scription that  by  the  grant,  decree,  and  survey  the  south  boundary  of  the 
San  Pablo  ranch  is  identical  with  the  north  line  of  the  rancho  San  An- 
tonio, or  Peralta  ranch. 

A  summary  of  this  decree  is  given,  as  some  important  questions  arise 
thereon,  which  are  to  be  considered  and  determined.  The  statute  in 
reference  to  partition  (see  code  of  civil  procedure,  sections  752, 753,  et  seq.) 
declares  that  the  rights  of  the  several  parties  plaintiff  and  defendant 
may  be  put  in  issue,  tried,  and  determined  in  the  action;  and  when  a  sale 
of  the  premises  is  necessary  (to  effect  a  partition)  the  title  must  be  ascer- 
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tained  br  proof  to  the  satisfaction  of  the  court  before  the  jadgmeni  or 
sale  can  be  made:  0.  C.  P.,  sec.  759. 

By  section  763,  code  of  civil  procedure,  it  is  provided  that  if  it  be  al- 
leged in  the  complaint  and  established  by  evidence,  or  if  it  appears  by 
the  evidence  without  such  allegation  in  the  complaint,  to  the  satisfaction 
of  the  courts  that  the  property,  or  any  part  of  it,  is  so  situated  that  par- 
tition can  not  be  made  without  great  prejudice  to  the  owners,  the  court 
may  order  a  sale  thereof.  Otherwise,  upon  the  requisite  proofs  being 
made,  it  must  order  a  partition,  according  to  the  respective  rights  of  the 
parties,  as  ascertained  by  the  court,  and  appoint  three  referees  therefor; 
and  must  designate  the  portion  to  remain  undivided  for  the  owners 
whose  interests  remain  unknown  or  are  not  ascertained. 

It  is  enacted  by  the  section  next  ensuing,  764,  that  in  making  partition 
the  referees  must  divide  the  property  and  allot  the  several  portions 
thereof  to  the  respective  parties,  quality  and  quantity  relatively  con- 
sidered, according  to  the  respective  rights  of  the  parties  as  determined  by 
the  court,  pursuant  to  the  provisions  of  this  chapter,  designating  tbe  sey- 
eral  portions  by  proper  landmarks,  etc.  Various  other  directions  are 
given  in  this  section  as  to  the  duties  of  the  referees,  which  need  not  be 
here  detailed.  The  referees  are  required  to  make  a  report  of  tbeir  pro- 
ceedings, specifying  therein  the  manner  in  which  tbey  have  executed  tbeir 
trust,  and  describing  the  property  divided  and  the  shares  alloted  to  each 

?arty,  with  a  particular  description  of  each  share:  0.  C.  P.,  see. 
65.  The  court  may  confirm,  change,  modify,  or  set  aside  the  report^ 
and  if  necessary  appoint  new  referees.  Upon  the  report  being  confirmed, 
judgment  must  be  rendered,  that  such  partition  be  effectual  forever:  C. 
C.  P.,  sec.  766. 

In  the  system  of  partition  devised  by  statute  in  this  state,  as  in  the 
common-law  action  of  partition,  and  the  proceeding  for  that  purpose  in 
a  court  of  chancery,  there  were  two  judgments,  an  intermediate  or  inter- 
locutory and  a  final  judgment.  Mr.  Freeman,  in  his  work  on  Co-tenancy 
and  Partition,  section  516,  styles  tbe  inierlocnioxjividgmeni  the  first  judg- 
ment. He  has  accurately  stated  the  proceedings  (see  sections  516, 517,  et 
seq.),  both  in  law  and  equity.  According  to  his  statement,  whether  the 
proceeding  was  at  law  or  in  equity,  it  was  first  necessary  to  decide  whether 
the  parties  were  co-tenants  and  entitled  to  partition. 

This  question  being  re&K)lved  in  the  affirmative,  it  was  next  necessary 
to  determine  the  respective  nwieties  of  each  of  the  parties.  *'  The  result  of 
the  decision  of  these  two  questions  was  the  judgment  quod  pariitio  fiat. 
This  was  the  first  or  interlocutory  judgment  in  partition.  It  directed 
that  partition  be  made  between  the  parties,  and  commanded  the  sheriff 
to  go  to  tbe  premises,  and  in  the  presence  of  tbe  parties,  if  tbey  be  will- 
ing to  be  present,  after  being  first  forewarned,  *  by  the  oath  of  good  and 
lawful  men  of  his  county,  respect  being  had  to  the  true  value  of  the  said 
tenements  with  the  appurtaucea,  he  cause  to  be  divided '  into  isertain 
moieties  whicb  tbe  judgment  proceeded  to  specify,  and  tbat  he  deliver 
one  moiety  to  A.  and  anotber  to  B.,  etc.  In  chancery  the  decree  for  par- 
tition ordered:  1.  That  a  partition  be  made  between  the  plaintiffs  and 
defendants,  in  certain  moieties,  wbich  it  specified;  2.  That  a  commission 
or  commissions  issue  to  certain  persons  to  be  therein  named;  3.  That  the 
commissioners  do  make  a  partition  [here  specifying  the  manner  in  which 
it  shall  be  made];  4.  Tbat  all  writings,  surveys,  muniments  of  title,  etc., 
be  produced  before  the  commissioners;  5.  That  the  commissioners  ex- 
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amine  witnesses  as  they  may  think  fit;  6.  That  after  such  partition  had 
been  made  that  the  parties  execute  conveyances  to  each  other  respect- 
ively. The  decree,  in  addition  to  these  directions,  usually  contained 
another  in  reference  to  the  title  deeds,  and  one  in  regard  to  costs/' 

The  learned  writer  cites  as  authority  for  the  above  statements:  3  Gh. 
PI.  1392;  Booth  on  Beal  Actions,  244,  245;  Seton's  Forms,  184;  Daniell's 
Ch.  Pr.,  4th  ed.,  2254.  But  ''whether  the  proceeding  was  at  law. or 
in  equity,  the  province  of  the  court  was  to  determine  between  whom, 
and  in  what  proportions,  the  division  should  be  made.  In  no  case  could 
the  commission  determine  title,  or  prosecute  any  inquiry  in  regard 
thereto:"  Freema^  on  Co-tenancy  and  Partition,  sec.  617,  citing  Ham  t. 
Ham,  39  Me.  218;  Agar  v.  Fairfax,  17  Yes.  jun.  542;  Phelps  v.  Green,  3 
Johns.  Ch.  304;  Ledbetter  v.  Gash,  8  Ired.  463;  see  also  Calmady  v.  Cal- 
mady,  2  Yes.  jun.  668. 

It  will  be  observed  that  in  the  proceeding  at  law  the  moieties  are  specified 
in  the  interlocutory  judgment.  In  Agar  v.  Fairfax,  17  Yes.  jun.  542,  the 
master  of  the  rolls  (Sir  William  Grant)  said  that  the  writ  of  partition  al- 
ways stated  the  proportions  in  which  the  partition  was  to  be  made.  This 
was  the  writ  which  issued  on  the  first  judgment,  and  is  called  the  writ  de 
pariUione  facienda:  See  3  Ch.  PI.  1394, 1401.  The  entire  record  in  an 
action  for  partition  at  law  may  be  found  in  3  Chitty's  Pleading,  1396  et  seq. 
By  an  examination  of  the  referpnces  just  above  given,  the  form  of  the  writ 
de  pariilione  may  be  seen,  in  which  it  will  be  observed  that  the  moieties 
in  which  the  land  is  to  be  divided  are  distinctly  specified.  The  moieties 
are  also  specified  in  the  decree  in  the  proceeding  in  chancery  and  the 
commission  issued  thereon. 

This  was  the  very  point  in  judgment  in  Agar  v.  Fairfax,  above  cited.  In 
that  case  the  master  of  the  rolls  said :  "  It  seems  to  me  to  have  been 
soundly  objected,  that  it  is  impossible  in  the  present  situation  to  issue  a 
commission;  as  then  it  must  be  referred  to  the  commissioners,  first,  to 
ascertain  their  interests  and  the  proportions  in  which  they  are  entitled 
[referring  here  to  the  interests  and  proportions  of  the  co-tenants],  and 
then  to  make  the  allotment.  The  former  was  never  done  by  commis- 
sioners. The  court  is  to  ascertain  the  proportions  and  rights  of  the  par* 
ties;  and  when  that  is  done,  then  the  duty  of  the  commissioners  begins, 
to  make  the  division  in  those  ascertained  proportions:"  17  Yes.  jun.  543. 

The  master  of  the  rolls  directed  a  reference  to  the  master  to  ascertain 
the  estates  and  interests  of  the  parties  and  report  to  the  court.  On  a 
petition  for  an  appeal  this  order  was  in  substance  affirmed  by  Lord  Chan- 
cellor Eidon,  following  Calmady  V.  Calmady,  2  Yes.  jun,  568,  above  cited. 
In  this  case  the  lord  chancellor  said:  '*  This  court  issues  the  commis- 
sion,  not  under  the  authority  of  any  act  of  parliament,  but  on  account  of 
the  extreme  difficulty  attending  the  process  of  partition  at  law;  where 
the  plaintiff  must  prove  his  title,  as  he  declares,  and  also  the  titles  of 
the  defendants;  and  judgment  is  given  for  partition  according  to  the 
respective  title,  so  proved.  That  is  attended  with  so  much  £fficulty, 
that  by  analogy  to  the  jurisdiction  of  a  court  of  equity  in  the  case  of 
dower,  a  partition  may  be  obtained  by  bill.  The  plaintiff  must,  how-^ 
ever,  state  upon  the  record  his  own  title  and  the  tiUes  of  the  defendants; 
and,  with  a  view  to  enable  the  plaintiff  to  obtain  a  judgment  for  parti- 
tion, the  court  will  direct  inquiries  to  ascertain  who  are,  together  with 
him,  entitied  to  the  whole  subject. 

"  If,  therefore,  the  state  of  the  record,  as  originally  framed,  is  not  suchi 
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as  to  authorize  the  court  to  say  that  the  plaintiff  and  the  defendants  are 
respectivelj  entitled  in  distinct  shares,  comprehending  the  whole  sub- 
ject, the  proper  course  is  to  direct  a  reference  to  the  master,  to  ascertain 
what  are  the  estates  and  interests  of  the  plaintiff  and  defendants,  re» 
spectively ;  and  if  it  appears  that  they,  or  some  of  them,  are  entitled  to  the 
whole,  then  to  order  a  partition,  according  to  th»  rights  of  all,  or  such 
of  them  as  appear  entitled,  dismissing  the  bill  as  against  those  who  do 
not  appear  to  have  any  right.  The  decree  in  Calmady  ▼.  Galmadj  is 
perfectly  regular,  directing  the  inquiry,  and  afterwards  a  commission  to 
issue,  to  divide  the  estate  among  the  several  parties  who  appear  upon 
the  master's  report  entitled  to  it:"  17  Yes.  jun.  652,  ^53. 

It  thus  appears  clearly  that  the  moieties  in  which  the  partition  is  to 
be  made  are  specified  in  the  first  judgment,  and  the  writ  de  partUionefa* 
cienda  issued  thereon  in  the  action  at  law,  and  in  the  first  judgment  and 
the  commission  issued  thereon  in  the  suit  in  chancery,  and  that  in 
neither  case  are  the  shares  or  interests  of  the  parties  or  any  matter  of 
title  to  be  determined  by  the  sheriff  in  the  one  case  or  the  commission- 
ers in  the  other. 

We  think  this  is  clearly  the  case  under  our  system,  from  the  provisionB 
above  cited  from  the  code  of  civil  procedure,  viz.,  that  before  any  par- 
tition is  ordered  or  can  be  made,  the  interests  and  shares  of  the  parties  are 
to  be  determined  and  adjudged  by  the  court:  See  De  Uprey  v.  De  Uprej, 
27  Gal.  337;  Lorenz  v.  Jacobs,  53  Id.  24;  and  the  moieties  in  which  the 
land  is  to  be  partitioned;  and  such  moieties  must  be  specified  in  the 
interlocutory  judgment,  so  that  the  referees  may  have  no  question  of 
title  to  determine,  and  that  they  may  intelligently  discharge  the  daties 
as  to  making  the  allotments  devolved  on  them  by  the  decree.  The  pro- 
visions referred  to  are  in  sections  759,  763,  764,  code  of  civil  procedoze. 
In  no  case  should  a  question  of  title  be  left  to  the  referees. 

In  the  decree  herein  this  rule  is  not  observed.  The  referees  hare  to 
determine  questions  of  title  in  order  to  execute  the  decree.  As  stated 
above,  the  referees  are  directed,  in  making  the  partition  ordered  by  the 
judgment,  to  include  in  the  respective  shares  and  interests  indicated  in 
the  judgment,  "  the  improvements  and  possessions  of  persons  claiming 
under  the  co-tenants  aforesaid,  as  far  as  practicable,  without  prejudice 
to  any  other  interest."  The  referees  will  be  compelled  to  determine 
who  the  persons  are  who  claim  under  the  respective  original  co-tenants, 
or  they  can  not  execute  the  directions  of  the  juc^^ent.  The  judgment 
is  their  only  authority  to  act  at  all,  which  will  be  in  their  hands  in  the 
shape  of  a  certified  copy.  This  reference  of  a  title  to  be  determined  by 
them  is  irregular,  contrary  to  the  statute,  and  a  duty  is  thus  imposed  on 
them  by  the  court  which  it  has  no  right  to  impose. 

Under  the  general  laws  of  the  land,  and  the  enactments  of  the  statute, 
the  parties  have  a  right  to  have  all  such  questions  determined  by  the 
court.  And  the  court  has  not  the  power  without  the  consent  of  the 
parties  to  delegate  such  power  to  another  tribunal,  ofiScer,  or  person.  In 
some  instances  in  this  cause,  more  than  one  party  is  claiming  the  same 
interest,  and  the  party  out  of  possession  may  claim  that  the  party  in 
possession  is  holding  for  him.  Mow  can  the  directions  of  the  judgment 
be  executed  without  determining  these  questions  ?  These  are  questions 
of  title,  and  may  be  difiBcult  of  determination.  Must  not  the  court 
determine  them?  It  appears  to  us  that  this  is  clearly  the  duty  of  the 
court,  conferred  on  it  by  the  law  of  iJie  land,  which  it  can  not  put  crway 
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or  evade.  The  court  should  determine  who  the  parties  are  who  claim 
und^r  the  respective  co-tenants,  whose  improvements  and  possessions  are 
to  be  included  in  the  particular  share  or  interest,  specifying  such  per- 
sons and  their  possessions  in  the  decree  or  judgment,  so  ihat  the 
referees  may  be  clearly  informed  as  to  their  duties,  which  are  mainly  if 
not  entirely  ministerial.  They  can  then  execute  the  directions  of  the 
decree,  without  having  to  determine  any  questions  of  law  in  reference 
to  title  of  any  of  the  parties. 

The  pointed  language  of  the  master  of  the  rolls  and  of  the  lord  chan-^ 
cellorin  Agar  v.  Fairfax,  above  quoted,  on  this  subject  in  relation  to  the 
writ  of  partition,  and  to  the  commission  issued  in  the  chancery  suit  for 
partition,  is  worthy  of  observation  in  this  connection:  See  also  Ham  v. 
Ham, 39  Me.  218;  1  Story's  Eq., Bedf.  ed.,  sec.  650;  and  note  1,  sec.  651. 
The  proceeding  in  this  state  very  much  resembles  the  suit  by  bill,  in  fact 
is  almost  idenUcal  with  it.  In  Gates  v.  Salmon,  85  Cal.  593,  which  was  a 
case  for  a  partition,  it  is  said  by  Rhodes,  J.,  speaking  for  the  court,  of 
the  action  for  partition  in  this  state,  that  **  the  action,  though  regulated 
to  a  great  extent  by  the  statute,  partakes  more  fully,  both  in  respect  to 
the  remedies  provided  and  the  mode  of  procedure,  of  the  principles  and 
rules  of  equity  than  those  of  law;*'  and  further  in  the  same  case  (p.  596) 
remarked  *'  that  the  main  features  of  the  action,  as  prescribed  by  the 
statute,  closely  resemble  those  of  a  suit  in  equity  brought  for  the  same 
purpose." 

Ham  V.  Ham,  cited  from  Maine,  was  a  case  of  partition  under  the  stat- 
ute of  that  state.  As  to  the  ascertainment  of  title,  it  appears  to  be  sub- 
stantially the  same  as  that  of  this  state:  See  Bev.  Stat,  of  Maine  of  1857, 
c.  88,  title  9,  pp.  557,  558,  where  the  provisions  referred  to  in  the  opinion 
appear.  The  same  is  true  in  New  York,  viz.,  that  the  titles  must  be 
Ascertained  by  the  court:  See  5  Wait's  Frac,  87  et  seq. ,  and  pp.  91  and  93, 
where  the  forms  of  the  interlocutory  judgments  are  given;  see  also  3  Id^ 
95,  and  pp.  846,  847. 

In  section  764,  the  following  provisions  were  made:  '*  Before  making 
partition  or  sale,  the  referees  may,  whenever  it  may  be  for  the  advantage 
of  those  interested,  set  apart  a  portion  of  the  property  for  a  way,  road,, 
or  street,  and  the  portion  so  set  apart  shall  not  be  assigned  to  any  of  the 
parties  or  sold,  but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private  way  lor  the  use 
of  the  parties  interested,  or  some  of  them,  their  heirs  and  assigns,  in 
which  case  it  shall  remain  such  private  way.  Whenever  the  referees 
have  laid  out  on  any  tract  of  land  roads  sufficient,  in  the  judgment  of 
said  referees,  to  accommodate  the  public  and  private  wants,  they  shall 
report  that  fact  to  the  court,  and  upon  the  confirmation  of  their  report 
all  other  roads  on  said  tract  shall  cease  to  be  public  highways.  When- 
ever it  shall  appear  in  an  action  for  partition  of  lands,  that  one  or  more 
of  the  tenants  in  common,  being  the  owner  of  an  undivided  interest  in 
the  tract  of  land  sought  to  be  partitioned,  has  sold  to  another  person  a 
specific  tract  by  metes  and  bounds  out  of  the  common  land,  and  executed 
to  the  purchaser  a  deedv  of  conveyance,  purporting  to  convey  the  whole 
title  to  such  specific  tract  to  the  purchaser  in  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart  in  partition  to 
such  purchaser,  his  heirs  or  assigns,  or  in  such  other  manner  as  shall 
make  s^ch  deed  effectual  as  a  conveyance  of  the  whole  title  to  such  seg- 
regated parcel^  if  such  tract  or  tracts  of  land  can  be  so  allotted  or  seii 
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apart  without  material  injury  of  the  rights  and  interesta  of  the  other  oo- 
teDants  who  may  not  have  joined  in  such  conveyance;  provided^  that  in 
all  cases  the  court  shall  direct  the  referees  in  making  partition  of  land 
to  allot  the  share  of  each  of  the  parties  owning  an  interest  in  the  whole 
or  in  any  part  of  the  premises  sought  to  be  partitioned,  and  to  locate  the 
share  of  each  co-tenant,  so  as  to  embrace,  as  far  as  practicable,  the  im- 
provements made  by  such  co-tenant  upon  the  property,  and  the  value  of 
the  improvements  made  by  the  tenants  in  common  must  be  excluded 
from  the  valuation  in  making  allotments,  and  the  land  must  be  valued 
without  regard  to  such  improvement,  in  case  the  same  can  be  done  with- 
out material  injury  to  the  rights  and  interests  of  the  other  tenants  in 
common  owning  such  land." 

These  provisions  are  usually  inserted  in  the  interlocutory  decree  in 
partition.  We  can  not  see  how  these  provisions  can  be  carried  out  by 
the  referees,  unless  the  interest  of  each  party  is  ascertained  by  the 
court  and  stated  specifically  in  the  decree.  And  when  the  decree  for  a 
partition  is  made,  as  it  is  in  this  case,  the  court  must  determine  under 
which  of  the  original  co-tenants  each  party  claims,  and  state  it  in  the 
decree,  so  that  the  referees  can  perceive  clearly  and  be  enabled  to 
execute  the  provisions  in  section  764,  when  inserted  in  the  decree.  The 
judgment  herein  should  be  modified  in  this  regard;  that  is  to  say,  the 
judgment  should  be  so  modified  as  to  specify  in  it  the  parties  who  claim 
respectively  under  the  original  tenant,  and  set  forth  the  possessions  of 
such  parties  as  are  to  be  included  in  the  share  allotted  to  such  original 
tenant. 

We  think  it  proper  to  call  the  attention  of  court  and  counsel  to  the 
fact  that  there  is  a  map  referred  to  in  the  judgment  as  "  Gray's  map," 
as  recorded  in  a  certain  office.  Where  a  map  or  other  paper  is  referred 
to  in  the  judgment  as  a  material  part  of  it,  it  should  be  identified  by  the 
judgment  and  made  a  part  of  it;  it  should  not  be  referred  to  as  a  paper 
recorded  elsewhere.  A  contention  might  arise  on  the  identity  of  the 
paper  before  the  referees  when  they  come  to  act,  and  therefore  the  docu- 
ment should  be  identified  by  the  court,  and  this  should  appear  in  the 
judgment:  See  Crosby  v.  Dowd,  61  Cal.  557. 

If,  by  reason  of  any  acts  of  the  parties  to  the  alleged  partition  of  1856, 
any  equities  have  grown  up  in  favor  of  any  of  the  parties  to  this  action, 
or  of  those  under  whom  they  claim  against  any  of  the  parties  to  it  affect- 
ing their  interests  in  the  land  to  be  partitioned,  we  can  not  see  any  good 
reason  why  they  should  not  be  enforced  and  adjudicated  herein  and  be 
allowed  their  proper  effect  in  the  final  decree  of  the  partition  to  be  ren- 
dered in  the  action.  Under  the  chapter  (4,  title  10,  part  2)  of  the  code 
of  civil  procedure  touching  actions  for  the  partition  of  real  property,  all 
equities  arising  between  the  parties,  whether  plaintiffs  or  defendants, 
concerning  the  land  to  be  partitioned,  can  be  determined.  This  relates 
to  all  equities,  if  any  there  are,  whether  arising  under  the  so-called  par- 
tition deed  of  1856,  or  otherwise,  not  already  passed  on  in  the  court  be- 
low. The  court  below  can  yet  pass  on  them  in  the  further  progress  of 
the  cause,  can  make  such  findings  on  the  issues  not  yet  found  on  as  may 
be  proper,  and  allow  them  their  just  legal  effect  in  its  judgment. 

If  it  is  requisite  to  find  on  any  issue  made  by  the  allegations  of  any  an- 
swer, which  allegations  it  is  argued  are  in  support  of  the  alleged  partition 
of  1856,  it  can  yet  be  done  when  the  cause  goes  back  to  the  court  a  qua, 
but  we  can  not  see  that  any  of  these  allegations,  or  the  issues  arising  on 
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them,  are  material,  in  the  Tiew  taken  of  the  instrument  of  1856  by  the 
court  below  and  this  court,  viz.,  that  it  is  no  partition  at  all. 

An  appeal  was  taken  from  the  order  in  this  cause  appointing  a  re- 
ceiver, and  we  are  asked  to  review  it.  We  are  met  with  the  contention 
on  behalf  of  respondents  that  the  order  above  mentioned  is  not  appeal- 
able in  its  character.  This  order  was  made  on  the  eighteenth  of 
November,  1878,  after  the  rendition  of  the  interlocutory  decree,  which 
was  on  the  fifteenth  of  July^  1878.  On  the  question  whether  such  order 
is  appealable  or  not,  we  are  referred  to  many  decided  cases  by  counsel 
for  the  respective  parties. 

The  French  Bank  case,  53  Cal.  550,  was  an  application  for  a  writ  of 
certiorari  to  review  .an  order  in  the  case  appointing  a  receiver.  In  pass- 
ing upon  the  point  discussed,  whether  the  case  made  was  one  for  the 
writ  of  certiorari^  the  court  said:  "The  statute  concerning  this  writ, 
section  1068,  provides  that  it  may  be  resorted  to  ^  when  *  *  ♦  there 
is  no  appeal,'  etc.  If  there  be  an  appeal,  the  writ  of  certiorari  can  not 
be  awarded;  but  no  direct  appeal  is  given  by  the  statute,  and  we  are  of 
opinion  that  such  an  order  is  not  subject  to  be  reviewed  on  an  appeal 
from  the  judgment  under  section  956  of  the  code  of  civil  procedure." 

In  the  case  under  discussion,  as  we  have  stated  above,  the  order  for 
the  receiver  was  made  after  the  interlocutory  judgment.  In  the  case 
cited)  the  order  was  made  ex  parte  at  the  time  of  the  filing  of  the  com* 
plaint.  No  final  judgment  has  been  entered  in  this  case,  and  therefore 
the  appeal  can  not  be  sustained  as  one  taken  from  a  special  otder  made 
after  final  judgment.  In  Whitney  v.  Buckman,  26  Gal.  448,  which  was 
an  action  of  ejectment,  after  verdict  and  judgment  for  plaintiff,  a  re- 
ceiver was  appointed.  Subsequently  an  order  was  made  that  the  receiver 
pay  over  the  money  in  his  hands  to  the  prevailing  party,  and  from  this 
order  an  appeal  was  taken.  The  court  neld  that  the  order  appointing 
the  receiver,  which  was'  not  appealed  from,  could  not  be  reviewed  on  the 
appeal  which  was  taken  from  the  subsequent  order.  It  may  be  that  an 
appeal  could  have  been  taken  from  the  order  of  appointment,  as  a 
special  order  made  after  final  judgment,  and  such,  it  may  be,  was  the 
view  of  the  court  in  the  case  cited,  though  it  is  not  said  expressly.  But 
the  ruling  in  Whitney  v.  Buckman  can  not  be  considered  in  any  way  an 
authority  that  an  appeal  can  be  taken  in  the  case  before  us. 

In  Williamson  v.  Munroe,  3  Gal.  885,  which  is  cited  on  behalf  of  ap- 
pellant, it  does  not  clearly  appear  from  what  the  appeal  was  taken,  but 
it  may  well  have  been  taken  from  the  order  appointing  the  receiver,  as 
the  practice  act  then  in  force  allowed  an  appeal  from  any  order  made 
affecting  "  a  substantial  right  in  an  action  or  special  proceeding:"  Pract. 
Act  of  1861,  sec.  347,  Stat.  1861,  p.  106. 

Guy  T.  Ide,  6  Gal.  99,  was  an  action  to  foreclose  a  mortgage.  Prior 
to  judgment,  a  receiver  of  the  rents  and  profits  was  appointed.  A  judg- 
ment of  foreclosure  was  rendered,  and  afterwards  a  motion  was  made  to 
vacate  the  order  appointing  the  receiver.  This  motion  was  made  by  Ide, 
who  was  a  purchaser  from  the  mortgagor,  subject  to  the  mortgage.  The 
motion  was  denied,  and  the  appeal  was  taken  from  the  judgment  and 
the  order  denying  the  motion  to  vacate.  The  court  afiSrmed  the  judg- 
ment, and  reversed  the  order  appointing  a  receiver.  No  point  was  made 
as  to  the  appealability  of  the  order.  Its  appealable  character  was  not 
contested,  and  it  may  well  have  been  that  counsel  waived  this  point, 
desiring  to  have  the  opinion  of  the  court  on  the  point  decided  as  to  tiie 
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receiver.  It  may  be  remarked,  Ikat  the  order  appealed  from  was  one  made 
after  final  judgment  in  the  action,  and  it  may  be  that  it  was  accepted  aa 
one  appealable  in  consequence,  as  a  special  order  made  after  final  judg- 
ment. 

In  Neall  t.  Hill,  IG  Cal.  149,  the  appeal  was  from  a  final  judgment, 
and  the  appointment  of  the  receiver  was  made  by  the  judgment  or  de- 
cree. The  judgment  was  reversed,  and  the  order  of  appointment  (from 
which  no  appeal  was  prosecuted),  as  a  part  of  the  judgment,  shared  its 
iate. 

Corcoran  v.  Doll,  35  Cal.  479,  was  an  appeal  from  "an  order  granting 
an  injunction  and  appointing  a  receiver."  The  court  affirmed  the  order. 
The  order  granting  the  injunction  was  appealable,  and  the  appeal  brought 
up  the  whole  order,  just  as  in  Neall  v.  Hill  the  appeal  from  the  final 
judgment  brought  up  the  order  appointing  the  receiver  as  a  part  of  it. 
The  order  in  Corcoran  v.  Doll  was  a  writ,  as  was  the  judgment  in  Neall 
V.  Hill.  The  reversal  of  the  judgment  in  the  latter  case  reversed  the 
entire  judgment,  as  the  affirmance  of  the  order  in  the  former  afi&rmed 
all  its  parts.  The  court,  in  Corcoran  v.  Doll,  treated  the  order  as  but 
one  order. 

In  Meadow  Valley  Mining  Co.  v.  Dodds,  6  Nev.  262,  the  appeal  was 
from  an  order  made  before  trial,  in  which  order  there  were  words  of  re- 
straint upon  the  defendants,  and  also  language  appointing  a  receiver. 
The  order  is  stated  at  length  in  the  opinion  of  Lewis,  C.  J.,  on  pages 
262,  263.  The  question  whether  the  statute  allowed  an  appeal  from  Uiia 
order  was  considered  by  the  court.  The  statute  of  Nevada  allowed  an 
appeal ''  from  an  order  granting  or  dissolving  an  injunction."  The  court 
held  that  the  order,  so  far  as  it  related  to  the  appointment  of  a  receiver, 
was  not  appealable.  So  far  as  it  could  be  considered  as  an  order  of  in- 
junction, the  court,  of  course,  under  the  statute,  did  take  cognizance  of 
the  appeal,  and  affirmed  the  order. 

We  consider  this  a  distinct  ruling,  that  an  order  appointing  a  receiver 
is  not  oppealable.  And  as  the  statute  of  Nevada  is,  so  far  as  concerns 
the  question  under  consideration,  like  the  statute  of  this  state,  we  hold 
it  to  be  authority  on  the  point  of  the  character  of  the  order  as  to  its  ap- 
pealability. The  case  from  Nevada,  and  the  French  Bank  case  above 
cited,  expressly  hold  that  such  an  order  is  not  appealable.  We  find  none 
holding  the  contraiy. 

We  do  not  consider  Schlecht's  Appeal,  60  Pa.  St.  172,  as  laying  down 
a  difi^rent  rule.  We  interpret  that  case  as  reversing  an  order  appoint- 
ing a  receiver,  because  it  was  part  of  an  injunction  order,  from  which  an 
appeal  was  and  could,  under  the  Pennsylvania  act  of  assembly,  be  pros- 
ecuted. The  court  professes  to  reverse  the  receiver  order  only  in  this 
way,  and  does  not  treat  the  latter  order  as  at  all  appealable.  The  decree 
for  an  injunction  and  receiver  was  declared  by  the  court  to  be  a  unit; 
and  as  it  was  erroneous  in  part  as  to  the  injunction,  such  error  affected 
the  entire  decree,  and  must  have  led  to  a  reversal,  though  the  order  of 
appointment  may  have  been  lawful  and  regular.  There  is  nowhere  in 
the  clear  and  unmistakable  language  of  the  opinion  any  intimation  that 
the  order  appointing  a  receiver  is  appealable.  On  the  contrary,  the  in- 
timation is  the  other  way. 

But  it  is  argued,  and  with  much  plausibility,  that  the  order  here  ap- 
pealed from  is  in  fact  an  injunction,  and  the  appeal  should  be  upheld  as 
one  from  an  order  granting  an  injunction.    It  is  argued  that  the  order^ 
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if  executed,  mast  operate  as  a  restraint  upon  the  rights  of  the  parties  to 
bold  and  manage  their  lands.  While  this  may  be  so,  still  there  are  no 
restraining  words  used  in  the  order,  and  we  can  not  then  hold  it  an  in- 
junction order.  If  we  held  such  an  order  to  be  an  injunction,  the  same 
must  be  held  as  to  every  order  appointing  a  receiver,  for  such  orders, 
when  executed,  must  to  some  extent  be  a  restraint  upon  the  rights  of 
some  one. 

Moreover,  we  can  not  conclude  that  we  should  be  justified  in  holding 
that  the  law-making  power  intended  to  give  an  appeal  in  so  important  a 
matter  as  the  appointment  of  a  receiver,  bj  the  words  giving  an  appeal 
upon  granting  an  injunction.  Should  we  so  hold,  ought  we  not  also  to 
rule  that  an  appeal  is  given  from  an  order  refusing  to  appoint  a  receiver, 
by  the  words  which  allow  it  when  an  injunction  is  refused  ?  It  will  be  ob- 
served tbat  "  injunctions"  and  ''  receivers''  are  treated  of  in  distinct  and 
separate  chapters  of  the  code  of  civil  procedure.  On  granting  an  in- 
junction, an  undertaking  with  sureties  is,  with  a  few  exceptions,  always 
required  of  the  applicant:  C.  C.  P.,  sec.  529;  while  in  the  case  of  the  ap- 
pointment of  a  receiver,  such  an  undertaking  is  only  required  of  the 
applicant  when  such  appointment  is  asked  for  ex  parte:  Id.,  sec.  566. 
The  condition  required  in  the  former  undertaking  is  entirely  different 
from  the  one  required  in  the  latter:  See  sections  last  cited. 

If  an  order  appointing  a  receiver  is  an  injuction  order,  then  the  under- 
taking prescribed  by  the  law  upon  making  the  latter  order,  must  be  re- 
quired and  given  on  making  the  order  for  a  receiver,  or  the  procedure 
will  be  irregular.  According  to  our  observation  of  the  practice,  such  an 
undertakiqg  is  never  required  when  a  receiver  is  appointed.  This  shows 
unmistakably  a  general  concurrence,  both  by  bench  and  bar,  that  an  order 
appointing  a  receiver  is  not  an  injunction. 

Considering  all  these  circumstances,  we  are  of  opinion  that  we  should 
go  astray  from  the  law  in  holdiiig  that  the  order  appealed  from  is  an  in- 
junction, and  appealable  as  such.  We  feel  compelled,  although  strongly 
impressed  with  the  argument  of  counsel  for  appellants,  to  hold  that  the 
order  appointing  the  receiver  in  this  case  is  not  appealable,  and  that  the 
appeal  from  it  should  be  dismissed. 

In  holding  the  order  here  not  appealable,  we  are  in  accord  with  the 
French  Bank  case  and  the  Meadow  Valley  Mining  Co.  v.  Dodds,  above 
cited.  In  the  latter  case  the  court  expressed  the  opinion  that  such  an 
order  would  be  reviewed  on  an  appeal  from  the  final  judgment.  This 
was  clearly  obUerl  as  no  such  question  was  before  the  court  for  decision. 
The  cgntrary  conclusion  was  reached  by  our  predecessors  in  the  French 
Bank  case,  where  the  question  was  presented  for  decision.  The  question 
does  not  arise  here,  and  we  decide  nothing  in  regard  to  it.  If  an  appeal 
should  be  allowed  from  an  order  appointing  a  receiver,  the  legislature 
will  no  doubt  supply  the  proper  legislation.  In  accordance  with  the 
foregoing,  it  is  ordered  that  the  appeal  from  the  order  appointing  a  re- 
ceiver be  and  is  hereby  dismissed. 

It  is  further  ordered  that  the  court  below,  on  the  return  of  this  cause 
to  it,  do  proceed  to  vacate  the  orders  denying  a  new  trial  as  prematurely 
made,  and  upon  such  evidence  as  has  been  already  taken,  and  such  other 
and  further  evidence  as  will  be  adduced  by  the  parties,  proceed  to  deter- 
mine the  issues  as  to  the  tax  assessments  and  the  tax  levies  mentioned  in 
the  27th,  28th,  29th,  dOth,  31st,  and  32d  findings,  and  as  to  the  judg- 
ments of  justices'  courts  mentioned  in  the  Slst  and  32d  findings,  and 
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find  the  facts  as  to  the  same  in  accordance  with  the  directions  of  this 
opinion;  that  as  to  any  issues  of  fact  not  already  determined  in  this 
cause,  that  it  proceed  upon  such  evidence  as  has  bee!n  already  taken, 
and  upon  such  other  and  further  evidence  as  shall  be  adduced  before  it, 
to  determine  such  issues  and  find  the  facts  in  regard  to  the  same,  taking 
care  in  all  cases  virhere  there  is  a  contest^as  to  a  fact  to  find  the  naked 
fact  segregated  from  any  question  of  law.  That  the  findings  of  fact,  ex- 
cept as  to  the  issues  above  mentioned  to  be  passed  on,  are  correctly  de- 
termined. 

And  it  is  further  ordered  that  the  judgment  be  set  aside  and  reversed, 
and  that  the  court  below  on  the  return  of  this  cause  to  it  do  proceed 
and  ascertain  and  determine  the  rights  and  interests  of  all  parties  to  the 
suit  in  the  land  to  be  partitioned,  and  that  after  all  issues  of  fact  yet  to 
be  tried  have  been  determined  and  interests  of  all' parties  in  the  land  to 
be  divided,  ascertained,  and  determined,  that  the  court  will  proceed 
upon  the  findings  heretofore  made  and  herein  approved,  and  those  here- 
after to  be  made  under  the  directions  of  this  court,  to  render  the  first  or 
interlocutory  judgment  herein;  that  it  specify  in  said  judgment  the 
rights  and  interests  of  all  parties  to  the  action,  that  it  then  proceed  to 
adjudge  a  partition  of  the  land  between  the  parties  according  to  the 
rights  and  interests  so  ascertained  and  determined,  with  liber^  to  the 
court-,  if  it  should  be  of  opinion  that  the  conditions  exist  as  prescribed 
by  section  760  of  the  code  of  civil  procedure,  to  order  by  such  judg- 
ment a  partition  in  accordance  with  such  section  among  the  original  ten- 
ants. And  if  such  partition  is  ordered  under  said  section  760,  that  the 
said  court  specify  in  the  judgment  the  parties  claiming  under  the 
original  co-tenants,  whose  possessions  and  improvements  are  to  be 
embraced  and  included  in  the  share  allotted  to  the  original  tenant  under 
whom  they  claim;  and  after  making  such  partition  among  the  original 
tenants,  that  it  proceed  to  adjudge  and  make  partition  so  ascertained 
and  allotted  as  between  those  claiming  under  the  original  tenant  to 
whom  the  same  shall  have  been  so  set  apart,  or  allow  them  to  remain 
tenants  in  common  thereof  as  they  may  desire. 

And  it  is  further  ordered,  that  in  all  further  proceedings  herein  in  the 
court  below  that  regard  be  had  to  the  rules  laid  down  in  the  foregoing 
opinion. 

MoBBzsoN,  C.  J.y  and  Mtbick,  J.,  concurred. 

Shabpstein,  J.,  concurring.  It  being  the  opinion  of  the  majoritj  of 
my  brethren  that  the  findings  of  the  court  bielow,  with  the  exceptions 
specified  by  Mr.  Justice  Thornton,  ought  not  to  be  disturbed,  I  concur 
in  the  foregoing  judgment. 

McEee,  J.,  concurring.  I  concur  in  the  judgment  of  reversal.  The 
first  thing  necessary  to  be  done  by  a  court  in  which  an  action  of  partition 
has  been-commenced  is  to  obtain  jurisdiction  of  the  persons  of  thosewho 
claim  to  be  entitled  to  the  land  sought  to  be  partitioned.  Having  ob- 
tained jurisdiction,  by  any  of  the  modes  prescribed  by  law  for  that 
purpose,  the  parties  of  whom  jurisdiction  has  been  obtained  are  required 
to  answer  as  to  the  nature  and  extent  of  their  respective  interests;  and 
if  any  of  the  answers  made  raise  issues  of  adverse  claims  for  any  parts  of 
the  laud,  the  court  must  then  proceed  to  try  and  determine  such  issues. 
As  in  an  action  for  the  settlement  of  partnership  affaiiji^  the  first  inquiry 
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is  whether  the  parties  to  the  suit  are  partners,  so  in  an  action  of  parti- 
tion the  first  inquiry  must  be,  whether  all  the  parties  to  the  action  are 
tenants  in  common;  and  that  inquiry  can  only  be  reached  after  the  final 
determination  of  the  rights  asserted  by  adTerse  claimants  to  any  parts  of 
the  land;  for  the  issues  raised  by  the  assertion  of  such  rights  are  in  the 
nature  of  issues  of  law,  and  must  be  decided  before  any  steps  can  be 
taken  in  the  proceeding  for  partition.  It  is  only  after  their  decision  that 
the  court  can  know  who  are  entitled  to  partition. 

And  having  disposed  of  those  issues,  and  ascertained  who  are  the 
tenants  in  common,  between  whom  the  land  is  to  be  partitioned,  the 
next  step  in  order  is  to  ascertain  and  determine  the  respective  rights 
and  interests  of  each  of  the  tenants  in  common  in  the  mode  prescribed 
by  sections  763-765,  and  799,  code  of  civil  procedure,  and.  adjudge  par- 
tition between  them  according  to  their  respective  rights. 

The  ascertainment  and  determination  of  these  things  in  the  order 
named  are  essential  to  the  validity  of  an  interlocutory  decree  in  a 
partition  proceeding:  G.  0.  P.,  chap.  4;  and  such  has  been  the  pro- 
cedure f uliowed  in  such  actions  by.  courts  of  chancery  from  the  time 
when  the  English  court  of  chancery  (by  judicial  construction  of  stat- 
utes 31  and  32,  Henry  YIII.,  which  made  joint  tenants  and  tenants  in 
common  accountable  to  each  other)  assumed  jurisdiction  of  actions  of 
partition,  upon  the  ground  that  under  that  statute  tenants  in  common 
of  real  propeiiy  held  possession  as  trustees  for  each  other.  Before  that 
statute  partition  at  common  law  was  not  enforceable  against  either  joint 
tenants  or  tenants  in  common.  By  the  passage  of  that  statute  they  were 
placed  upon  the  same  footing,  as  to  partition,  with  coparceners,  and 
partition  enforced  against  then^  by  a  writ  of  partition;  and  concurrent 
jurisdiction  of  such  actions  was  exercised  by  courts  of  law  and  courjbs  of 
equity  until  the  writ  of  partition  was  abolished  by  statutes  3  and  4, 
William  lY. ;  and  thereafter  the  only  mode  of  enforcing  partition  was  by 
bill  in  chancery. 

The  procedure  in  chancery  in  actions  of  partition  has  been  substan- 
tially embodied  in  the  provisions  of  chapter  4  of  the  code  of  civil  pro- 
cedure. In  some  circumstances  it  differs:  in  chancery,  partition  pro- 
ceedings were  suspended  until  the  issues  raised  by  adverse  claimants  to 
any  portions  of  the  land  were  tried  and  determined  by  actions  of 
ejectment  ^n  the  courts  of  law.  The  same  legal  effect  follows  the 
raising  of  such  issues  in  a  partition  proceeding  in  this  state,  under  the 
code;  only,  instead  of  sending  the  parties  to  a  court  of  law  to  litigate 
the  questions  of  title  between  them,  the  court  in  which  the  proceeding 
is  pending  has  jurisdiction  to  try  and  determine  all  issues,  whether  at 
law  or  in  equity,  and  must  determine  them  as  part  of  the  proceeding  it- 
self: C.  C.  P.,  sec.  759;  De  XJprey  v.  De  XJprey,  23  Cal.  352;  Moren- 
haut  V.  Higuera,  32  Id.  294;  Gates  v.  Salmon,  35  Id.  597;  and  until 
those  issues  are  disposed  of,  and  the  tenants  in  common  of  the  property 
are  ascertained  and  enumerated,  and  their  respective  interests  and  rights 
have  been  ascertained  and  determined,  the  case  can  not  be  considered 
as  tried.  Section  760  of  the  code  of  civil  procedure  is  not  in  conflict  with 
these  views.     That  section  provides: 

**  Whenever  from  any  cause  it  is,  in  the  opinion  of  the  court,  imprac- 
ticable or  highly  inconvenient  to  make  a  complete  partition,  in  the  first 
instance,  among  all  the  parties  in  interest,  the  court  may  first  ascertain 
and  determine  the  shares  or  interest  respectively  held  by  the  original  co- 
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tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be  made  as  if 
such  original  co-teoants  were  the  parties  and  sole  parties  in  interest,  and 
the  only  parties  to  the  action,  and  thereafter  may  proceed  in  like  manner 
to  adjudge  and  make  partition  separately  of  each  share  or  portion  so  as- 
certaiued  and  allotted  as  between  those  claiming  under  the  original 
tenant  to  whom  the  same  shall  have  been  so  set  apart,  or  may  allow  them 
to  remain  tenants  in  common  thereof,  as  they  may  desire." 

The  thing  to  be  observed  is,  that  the  authority  of  the  court ''  to  ad- 
judge and  cause  a  partition  to  be  made  between  the  original  co-tenants,  as 
if  they  were  the  parties  and  the  only  parties  in  interest,  or  to  the  action," 
is  made  to  depend  upon  the  fact  that  it  will  be  made  "  impracticable  or 
highly  inconvenient  to  make  a  complete  partition,  in  the  first  instance,  be- 
tween all  the  parties  in  interest."  But  who  are  all  the  parties  in  inter- 
est? That  must  be  ascertained  and  determined  before  it  can  be  decided 
whether  a  complete  partition  in  the  first  instance  between  the  parties  is 
impracticable  or  inconvenient.  But  how  shall  it  be  ascertained  and  de- 
termined before  the  issues  made  by  the  answers  of  adverse  claimants  are 
finally  disposed  of  ?  The  ascertainment  of  those  who  are  "  the  parties  in 
interest,"  or  tenants  in  common  of  the  land,  is  therefore  a  fact  which  lies 
at  the  threshold  of  every  action  of  partition,  and  at  the  foundation  of 
every  one's  right  to  partition;  and  whether  it  would  be  impracticable  or 
highly  inconvenient  to  make  partition  between  them,  in  the  first  instance, 
is  also  necessarily  connected  with  the  fact.  Both  are  judicial  questions, 
and  the  latter  can  not  be  determined  if  the  court  has  not  ascertained  and 
does  not  know  who  are  the  parties  entitled  to  partition. 

That  has  not  been  done  in  this  case.  Issues  of  law  between  adverse 
claimants  of  parts  of  the  ranch  sought  to  be  partitioned  have  never  been 
heard  and  decided.  It  has  never  been  found  who  are  the  tenants  in  dom- 
mon  of  the  ranch,  and  what  are  their  respective  interests  and  rights 
therein,  or  whether  it  would  be  to  their  prejudice,  or  impracticable  or 
highly  inconvenient,  to  make  partition  between  them. 

It  may  be,  after  it  shall  have  been  ascertained  who  are  the  owners  ol 
the  ranch,  and  what  are  their  respective  interests  therein,  that  the  court 
may  find  it  neither  impracticable  nor  inconvenient  to  make  partition  be- 
tween them.  If  so,  it  wouid  plainly  be  the  duty  of  the  court  to  decree 
partition  in  tha  first  instance  between  them,  without  the  necessity  of 
double  investigations,  double  interlocutory  decrees,  double  commissioners, 
double  reports,  double  confirmations  of  reports,  and  without  the  burden 
of  costs  and  expenditures  which  such  an  elaborate  judicial  proceeding 
would  entail. 

I  therefore  think  the  interlocutory  decree  should  be  reversed,  because 
the  court  has  not  heard  and  determined  the  issues  raised  in  the  proceed- 
ings by  the  answers  of  adverse  claimants  to  portions  of  the  ranch;  be- 
cause it  has  not  been  ascertained  who  are  the  tenants  in  common  of  tbe 
ranch;  and  because  the  respective  rights  and  interests  of  the  tenants  in 
common  have  not  been  found.  The  court  below  should  be  directed  to 
proceed  to  hear  and  decide  these  things  upon  the  evidence  already  taken 
in  the  case  and  such  other  evidence  as  may  be  given  by  the  parties. 

Boss,  J.,  dissenting.  I  dissent  from  the  judgment,  ard  am  of  tbe 
opinion  that  the  interlocutory  decree  appealed  from  should  be  affirmed. 
Except  with  respect  to  the  construction  of  section  760  of  the  code  ot 
civil  procedure  and  to  the  findings  in  relation  to  taxes  and  judgments 
for  taxes,  I  agree  with  the  conclusions  reached,  and  with  much  that  iB 


Sup.  Ci.  CaL]        PACIFIC  bridge  co.  v.  ymKHAM.  769 

said  in  support  of  them  in  the  opinion  of  Mr.  Justice  Thornton.  I  do  not 
agree  to  the  conclusions  reached  in  the  opinion  in  regard  to  the  findings 
just  alluded  to.  Nor  am  I  able  to  agree  with  my  associates  in  their  con- 
struction of  section  760  of  the  code  of  civil  procedure.  By  them  it  is  held 
that  under  no'  circumstances  can  any  interlocutory  decree  in  partition  be 
made  until  the  interest  of  each  and  every  owner  is  first  ascertained  and 
determined.  In  the  absence  of  the  above-cited  statutory  provision,  that 
would  undoubtedly  be  so.  But  the  legislature  has  seen  fit  to  declare  that 
"  whenever  from  any  cause  it  is,  in  the  opinion  of  the  court,  impractica- 
ble or  highly  inconvenient  to  make  a  complete  partition  in  the  first  in- 
stance, among  all  the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the  original  co- 
tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be  made  as  if 
such  original  co-tenants  were  the  parties  and  sole  parties  in  interest,  and 
the  only  parties  to  the  action,  and  thereafter  may  proceed  in  like  manner 
to  adjudge  and  make  partition  separately  of  each  share  or  portion  so  as- 
certained and  allotted,  as  between  those  claiming  under  the  original  tenant 
to  whom  the  same  shall  have  been  so  set  apart,  or  may  allow  them  to  re- 
main tenants  in  common  thereof,  as  they  may  desire:"  C.  C.  P.,  sec.  760. 
It  seems  to  me  that  the  view  taken  by  my  associates  in  effect  nullifies 
this  provision  of  the  statute. 

MoEiNSTBT,  J.  9  being  disqualified,  took  no  part  in  the  decision. 


Paouio  Bbidob  Co.  v.  Eibeham. 

Department  One,    Filed  January  SI,  1884* 

Thb  Act  of  the  Leoislatube  of  Apbil  1, 1876,  AuTHOBiziNa  tes  Citt  of  Oak- 
iiAi«D  to  construct  a  bridge  acroM  the  estuanr  of  San  Antonio,  between  Eighth  street 
and  East  Ninth  street.  Lb  not  unconstitutional. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend- 
ant a  new  trial.  This  was  an  action  to  recover  an  assessment  levied 
against  the  defendant,  to  pay  for  a  public  bridge  constracted  in  the 
city  of  Oakland.    The  further  facts  appear  in  the  opinion. 

C,  T.  Boils,  for  the  appellant. 

Vrooman  d)  Davis  and  «7.  G,  Martin,  for  the  respondent. 

The  Court.     The  principal  point  argued  by  counsel  for  appellant  is, 
that,  under  the  principle  established  by  the  case  of  People  v.  Lynch, 
61  Cal.  15,  the  act  of  the  legislature  entitled  "An  act  to  authorize  the< 
city  of  Oakland  to  construct  a  bridge  across  the  estuary  of  San  Antonio, . 
between  Eighth  street  and  East  Ninth  street,''  approved  April  1, 1876,. 
is  unconstitutional  and  void.    To  this  we  are  unable  to  assent    Nor  can 
we  say  that  the  evidence  is  insufficient  to  sustain  the  findings  of  the« 
court  below. 

Judgment  and  order  affirmed. 
No.  7—9 
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Gleason  t;.  Hill  et  al. 

Department  Turn.   Filed  February  S,  188J^ 

ObDSK  of  the  liOWBR  COCBT  ReFUSIVO  TO  SST  ASIDB  A  SaLE  miDEB  EZSCUTIOSr  ol  < 

four  ditches  and  the  vater  righti  connected  ^lierewitb,  which  were  sold  in  one  paroelf 
will  not  be  reversed  when  the  evidence  as  to  whether  such  ditches  oonstitated  a  single 
system  of  water  supply  or  not  was  convicting. 

AppEAii  from  an  order  of  the  superior  court  for  Placer  county,  denying 
a  motion  to  set  aside  a  sale  under  execution.  The  opinion  Btatc»  the 
facts. 

Hale  d:  Craig,  for  the  appellants. 

C,  A,  &  C.  Tuitle  for  the  respondent, 

Shabpstein,  J.  TheTcode  ^rovideq  that  **  when  the  sale  [under  execu- 
tion] is  of  real  property,  consisting  of  several  known  lots  oj  parcela,  they 
must  be  sold  separately:"  C.  C.  f »,  sec.  694^  In  this  case  the  property, 
which  consisted  of  four  ditches  and  the  water  rights  connected  therewith, 
was  sold  in  one  parcel.  The  appellant  contends  that  each  ditch  and  the 
water  right  connected  with  it  constituted  a  sepaiAte.lojb  or  parcel  of  real 
property,  and  should  have  been  so  sold.  On  the  other  side,  it  is  insiBted 
that  the  several  ditches,  and  the  water  rights  connected  with  them  con- 
stitute a  system  of  water  supply,  all  connected,  as  shown  by  a  diagram 
accompanying  the  transcript,  and  that  if  divided  or  sold  in  parcels  and 
owned  by  different  parties  the  branch  between  two  of  them,  which  cost  over 
three  thousand  dollars,  would  be  useless,  and  that  owing  to  the  character 
of  said  ditches  and  their  connections. it  would  be  difficult  to  bid  on  the 
same  in  parcels  or  fix  a  price  upon  the  separate  paircels.  The  court  be- 
low, having  refused  to  set  aside  the  safe,  must  be  presumed  to  have  taken 
that  view  of  the  matter,  and  unless  we  could  clearly  see  that  the  view 
so  takeu  was  erroneous,  the  order  appealed  from  ought  not  to  be  dis- 
turbed. The  question  whether  said  ditches  constituted  one  or  several 
parcels  of  real  property  was  one  of  fact,  upon  which  the  evidence  was 
conflicting.  The  ditches  are  so  connected  that  they  might  constitute 
but  one  parcel,  and  according  to  the  allegations  of  the  respondent  such 
is  the  fact. 

Order  affirmed. 

Mtbick  and  Thobktoh,  JJ.,  concurred. 


Hog's  Back  Con.  Mm.  Co.  v.  New  Basil  Cok.  Q.  Mm.  Co. 

DepartmerU  Two.    Filed  February  f  ,  1884- 

-  Hemittitub,  when  to  lasuE— Judgment  bt  Default. — Where  one  of  the  depertmeoti 
€£  the  saprcme  court,  on  the  eishth  of  Fe'bnuuy,  1883,  reversed  a  jadgtnent  by  defsnlt, 
and/ on  the  twenty-third  of  Fd^ruary  modi6ed  such  jadgraent  and  remanded  the  cause, 
with  leave  to  the  appellant  to  file  an  answer  within  twenty  days  after  the  filing  of  the 
remittitur  in  the  court  below,  such  remittitur  should  not  be.  issued  until  thirty  days  after 
the  last  date.  If  issued  before  such  time  has  elapsed,  a  judgment  by  default  for  failure 
to  answer  within  twentjr  days  after  its  filins  in  toe  court  below  will  be  set  aside.  And 
the  same  effect  will  be  given  to  a  judgment  by  default  for  not  answering  within  the  time 
required  after  the  remittitur  has  rightfully  issued,  where  such  default  was  occasioned  by 
the  inadvertence  of  a  deputy  clerk  of  the  supreme  court,  in  fiuling  to  enter  of  record  tlie 
date  on  which  such  remittitur  was  issued,  and  in  repeatedly  informing  the  attorney  for 
the  party  in  default  that  no  temittitur  had  iuued. 
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Appeal  from  an  order  of  the  superior  court  for  Placer  county,  refusing 
a  motion  to  vacate  a  default  judgment.    The  opinion  states  the  facta. 
Daingerfield  and  Lynch,  for  the  appellant. 
Hale  A  Craig y  for  the  respondent, 

Mtbick,  J.  This  is  an  appeal  from  a  default  judgment,  and  from  an 
order  denying  defendant's  motion  to  vacate  and  set  aside  the  judgment 
and  the  default.  .  This  case  was  before  this  court  on  appeal  from  a 
former  default  and  judgment,  and  this  court,  in  department  two,  on  the 
eighth  of  February,  1883,  made  an  order  reversing  the  judgment,  oa 
the  ground  of  defective  service  of  an  amended  complaint:  llPac.  0.  L. 
J.  60.  The  dates  herein  mentioned  become  material.  On  the  thir- 
teenth of  Februaxy,  the  appellant  moved  the  department  that  the  judg- 
ment be  modified  so  as  to  give  time  to  file  an  answer  in  the  court  below. 
On  the  twenty-third  of  February,,  the  department  made  an  order  revers- 
ing,the  judgment  of  the  court  below  and  remanding  the  cause,  '*  with 
leave  to  appellant  to  file  an  answer  to  the  complaint  within  twenty  days 
after  the  filing  of  the  remiUUur  in  the  court  below."  On  the  twelfth  of 
March  the  clerk  of  this  court,  by  a  deputy,  issued  a  remUlUur,  which 
consisted  of  a  certified  copy  of  the  order  of  February  8th,  to  which  was 
attached  a  copy  of  the  order  of  February  23d;  this  remittitur  was  filed 
in  the  court  below,  March  14tb;  but,  by  inadvertence,  the  deputy  clerk 
of  this  court  failed  to  note  in  his  register  or  elsewhere  that  it  had  been 
issued,  and  the  fact  of  its  issuance  escaped  his  recollection  until  April 
9th.  Not  until  April  7th  did  the  appellant  learn  of  the  issuance  of  this 
remiUUur;  he  made  frequent  inquiries  at  the  office  of  the  clerk  of  this 
court  whether  a  remUtUur  had  been  issued,  and  if  not,  when  it  would 
be,  and  was  informed  (through  the  inadvertence  above  mentioned)  that 
none  had  been  issued,  and  that  none  would  be  until  the  expiration 
of  thirty  days  from  February  23d,  which  would  be  March  25th.  The 
appellant's  attorney  had  requested  the  derk  of  the  court  below  to  inform 
him  at  once  whenever  a  reiaitiUur  should  be  filed.  The  clerk's  ofiice 
was  at  Auburn,  Placer  oounty,  and  the  attorney  for  appellant  resided  in 
the  city  and  county  of  San  Francisco.  On  the  twenty-seventh  of 
March,  a  remittitur,  based  on  the  order  of  February  93d«  was  issued, 
and  filed  in  the  court  below,  March  31st.  The  attorney  for  the  appel- 
lant, supposing  he  had  twenty  days  fron^  this  day  to  answer,  prepared  au 
answer,  which  was  verified  April  3d,  and  on  the  ninth  of  April  sent  it  by 
mail  to  the  clerk,  and  a  copy  for  service.  On  the  tenth  of  April,  the 
court,  on  motion  of  respondent,  caused  the  default  of  the  defendant  to 
be  entered,  and  rendered  judgment  thereon  jn  favor  of  plaintiff.  This 
action  by  the  court  was  based  on  the  proposition  that  the  first  remittU 
iur,  being  filed  in  the  court  below  March  14th,  and  the  defendant  having 
twenty  da^s  thereafter  to  answer,  and  not  having  answered  within  that 
time,  was  m  default. 

We  think  the  motion  to  set  aside  the  judgment  and  default  should 
have  been  granted,  for  two  reasons: 

1.  The  first  remiUUur  was  improperly  issued;  a  judgment  by  a  depart- 
ment is  not  final  until  the  expiration  of  thirty  days  from  its  rendition, 
unless  the  chiefjustice  and  two  associate  justices  shall  approve  it :  Const., 
art.  6,  sec.  2.  The  judgment  of  February  8th  remained  unquestioned  but 
five  days,  and  then  a  motion  to  modify  was  made,  which  was  taken  under 
advisement,  and  not  decided  until  February  23d,  when  a  judgment  as 
modified  was  entered.  The  remUlUur  should  not  have  been  issued  for  thirty 
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days  thereafter,  the  order  not  having  been  a  nunc  pro  tunc  order.  This 
remiUilar  would  doubtless  have  been  recalled  on  motion.  The  second 
remUtitur  was  issued  March  27th,  and  filed  below  March  Slat.  The  de- 
fendant had  twenty  days  thereafter  to  answer,  and  within  that  time  its 
attorneys  did  all  that  they  could  to  that  end. 

2.  The  defendant's  attorney  having  made  repeated  inquiiies  of  the 
clerk  of  this  court  if  a  remittitur  had  been  issued,  and  having  been  re- 
peatedly informed  that  none  had,  and  that  none  would  be  until  March 
25th,  and  no  entry  of  the  issuance  of  the  remittitur  having  been  made 
(through  the  inadvertence  of  a  deputy,  as  above  stated),  we  think  he 
might  well  have  relied  upon  such  information,  coming  as  it  did  from  an 
officer  having  custody  of  the  records  where  an  entry  should  regularly 
have  been  made.  Admitting  that  the  remittUur  of  March  12th  was  regu- 
lar on  its  face,  yet,  when  that  of  March  27th,  showing  the  order  of  Feb- 
ruary 23d,  was  called  to  the  attention  of  the  court  below,  it  should  hare 
permitted  defendant  to  be  heard  and  interpose  its  defense. 

The  order  denying  defendant's  motion  to  vacate  is  reserved,  and  the 
cause  is  remanded,  with  instructions  to  set  aside  the  judgment  and  de- 
faalt,  and  that  the  answer  of  defendant  be  filed  at  any  time  within  thirty 
days  from  the  filing  of  this  opinion,  and  that  further  proceedings  be 
thereupon  had  as  provided  by  law. 

Thosntoh  and  Shabpstsin,  JJ.,  concurred. 


Peoplb  etc.  V.  Babnks  st  al. 

Department  Ttoo,    Filed  Febntary  f  ,  1884. 

The  Labobny  or  a  Bull,  Cow,  Stxer,  or  Calf  is  Gband  Labgiht,  im^Meiivv 

of  the  value  of  the  animal  stolen,  under  section  487  of  the  penal  code. 

A  Bail  Bond,  Given  for  the  Release  of  a  Persok  Held  for  Grand  Larcekt, 
is  not  void  on  the  ground  that  no  offense  'was  alleged,  and  that  the  names  of  the  owners 
of  the  property  were  not  stated,  when  the  complaint  on  which  the  priacHier  was  held 
charges  him  with  the  larceny  of  **  two  head  of  cattle  of  the  value  of  tweaty>five  doUacs 
each,"  the  same  being  *'  the  property  of  Page  Bros." 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county,  oon- 
Ticting  the  defendant  of  grand  larceny.     The  opinion  states  the  &ct8. 

Oeorge  A,  Lamont,  for  the  appellant. 

A.  J.  Buckles,  for  the  respondents. 

Mtbick,  J.     This  is  an  action  on  a  bail  bond.    One  Wilson  waa  si- 
rested  on  a  complaint  charging  him  with  grand  larceny  in  stealing  "  two 
head  of  cattle  of  the  value  of  twenty-five  dollars  each,"  **  the  cattle  be- 
ing the  property  of  Page  Bros."    The  magistrate  held  him  to  answer, 
and  admitted  him  to  bail  in  the  sum  of  one  thousand  dollars.     The  bond 
in  suit  was  given,  and  he  was  released  from  arrest.     Hefailedto  appear, 
and  the  bond  having  been  declared  forfeited,  this  action  was  brought 
The  plaintiffs  had  judgment.     On  the  ti*ial  it  was  stipulated  that  Page 
Bros,  was  the  firm  name  of  a  copartnership  consisting  of  Charles  Page, 
Frank  Page,  and  George  Page,  and  that  the  cattle  alleged  to  have  been 
taken  were  the  property  of  the  copartnership. 

The  defendants  claim  that  the  bond  is  void,  in  that  no  oflfense  was 
alleged,  the  charge  being  that  Wilson  stole  two  cattle,  without  specify- 
ing what  kind  of  cattle;  that  the  complaint  did  not  state  the  name  of 
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the  owners,  *'Page  Bros."  being  no  statement  of  the  name;  and  that 
the  magistrate  had  no  jurisdiction  to  bind  him  over,  but  should  have 

Eroceeded  to  trj  him  for  a  misdemeanor,,  the  value  of  the  property  not 
eing  more  than  fifty  dollars. 

The  word  "  cattle"  is  defined  by  Worcester  to  be  '*a  collective  name 
for  domestic  quaditipeds,  including  the  bovine  tribe,  also  bourses,  asses, 
mules,  sheep,  goats,  and  swine;  but  especially  applied  to  bulls,  oxen, 
cows,  and  their  young."  By  section  487,  penal  code,  it  is  made  grand 
larceny  to  steal  "  a  horse,  mare,  gelding,  cow,  steer,  bull,  calf,  mule, 
jack,  jenoy,  goat,  sheep,  or  hog."  If  the  party  charged  stole  a  bull, 
cow,  steer,  or  calf,  it  was  grand  larceny,  irrespective  of  the  value.  The 
use  of  the  word  *' cattle,"  which  included  at  least  all  these,  would  not 
render  the  bail  bond  void.  Neither  would  the  use  of  the  words  "  Page 
Bros ,"  as  designating  the  owners. 
The  judgment  and  order  are  afi&rmed. 

Thobmton  and  Shabfsteih,  JJ.,  concurred. 


Estate  of  Lang.  * 

Department  Two,    FUed  February  i,  1884. 

In  BETBRMnnNO  the  Special  Issues  Submitted  to  Them,  in  Proceedinos  fob  the 
Probate  of  a  will,  the  jary  should  not  take  iuto  conBideration  family  difficulties,  except 
as  bearing  on  the  testamentary  capacity  of  the  deceased. 

Courts  will  not  Presume,  because  a  Testator  is  a  Drunkard,  that  therefore  he 
is  of  unsound  mind. 

.  The  Intent  with  Which  a  Testator  Tors  his  Signature  from  his  Will,  while  of 
unsound  mind,,  does  not  constitute  an  element  of  revocation. 

Declarations  of  a  Testator,  while  of  Unsound  Mind,  to  the  Effect  that  He  was 
of  unsound  mind  and  under  the  undue  influence  of  bis  wife,  at  the  time  of  the  eiSecution 
of  a  prior  will,  does  not  prove,  or  tend  to  prove,  the  truth  of  the  matters  declared  by 
him. 

Finding  of  the  Jury,  that  a  Testator  was  Induced  to.  Execute  a  Certain  Will 
by  the  undue  influence  and  threats  of  his  wife,  held  unsupported  by  the  evidence. 

Appeal  from  an  order  of  the  superior  court  for  Solano  county,  refusing 
to  admit  to  probate  a  certain  will.    The  opinion  states  the  facto. 

Wendell  and  Kelly,  for  the  appellant. 

JfcKenna  and  Cogfdan,  for  the  respondent. 

Mtrice,  J.  Three  papers  were  offered  for  proof  as  to  which,  if  either, 
was  the  last  will  of  the  deceased.  The  widow  of  deceased  was  the  pro- 
ponent, and  certain  of  his  children  were  contestants.  The  papers  are 
dated,  respectively,  October  6,  1879,  November  9, 1880,  and  December  3, 
1880.  The  case  arising  on  the  contest  was  tried  by  a  jury,  and  answers 
were  returned  to  the  special  issues  submitted.  We  do  not  see  the  basis 
upon  which  some  of  the  answers  were  founded,  unless  the  jury  were  of 
opinion  that  they  were  arbitrators  of  some  matters  of  difference  between 
the  widow  and  children,  instead  of  determining  as  to  the  condition  of  the 
deceased.  The  jury  should  have  had  nothing  to  do  with  the  family  feuds, 
except  as  bearing  on  the  testamentary  capacity  of  the  deceased.  Further 
than  that,  likes  and  dislikes  are  of  no  moment  in  this  case. 

The  jury  found  that  the  deceased  was  of  unsound  mind  at  the  date  of 
the  paper  of  October  6, 1879,  and  that  he  was  induced  to  execute  it  by 
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tbe  Qiidne  inflnenee  of  hia  wife.  There  is  no  evidence  appearing  in  tbe 
-  transcript  to  support  either  of  these  fiDdiogs;  the  evidence  is  the  reveise, 
and  is  uncontradicted.  The  deceased  had  been  addicted,  for  years,  to 
the  use  of  intoxicating  liquors;  but,  as  we  said  in  Estate  of  Johnson,  57 
Cal.  529,  **  we  can  not  saj,  as  a  rule  of  law,  that  because  a  man  is  a 
drunkard,  therefore  he  is  of  unsound  mind."  '  The  jury  had  not  evidence 
before  them  of  the  effect  his  intemperate  habits  had  upon  his  testament- 
ary  capacity  in  October,  1879. 

The  jury  found  that  the  deceased  tore  his  signature  from  the  paper  of 
October  6,  1879,  with  intent  to  revoke  it  as  a  will,  and  that  he  was  of 
unsound  mind  at  the  time  of  the  tearing.  There  is  evidenoe  to  sustain 
these  findings;  though,  if  he  were  of  unsound  mind,  the  intent  was 
nothing  but  an  insane  intent,  and  would  not  constitute  an  element  of 
revocation. 

The  contestants  claim  that  by  declarations  made  1^  deceased  during  his 
last  illness  he  was  of  unsound  mind  and  under  the  undue  influence  of  his 
wife  in  the  execution  of  the  paper  of  October  6, 1879.  Conceding — ^which 
we  do  not — that  such  declarations  were  competent  evidence,  it  is  sufficient 
to  say  that  it  was  part  of  the  contestant's  case  to  establish  his  unsound- 
ness of  mind  at  the  time  of  his  last  illness;  such  unsoundness  was  estab- 
lished and  was  found  by  the  jury;  therefore,  such  declarations  would 
not  prove,  or  tend  Y)rove,  the  truth  of  the  matters  declared  by  hini. 

The  jury  found  that  the  deceased  was  induced  to  execute  Uie  paper  of 
November  9, 1880,  by  the  undue  influence  and  threats  of  his  wife.  How 
far  this  was  sustained  by  evidence  is  apparent  from  the  testimony  of 
the  witnesses  present.  "Mrs.  Lang  was  in  the  room  at  the  time.  He 
dictated  the  will;  she  had  a  good  deal  to  say  about  it;  he  reprimanded 
her  for  her  dictati6n;  the  will  was  drawn  as  he  dictated  it."  Again: 
**  She  opposed  the  making  of  it  and  provisions  of  it.  She  objected  par- 
ticularly to  the  brother  having  an  interest  in  it.  *  "^^  *  ^e  would 
damn  her,  and  tell  her  to  dry  up.  He  threatened  to  put  her  out  of  the 
room,  and  persisted  in  making  the  will  in  spite  of  everything  she  said.*' 
We  see  here  no  evidence  that  the  will  was  procured  to  be  executed  by 
the  undue  influence  or  threats  of  the  wife. 

The  jury  found  that  at  the  time  of  the  execution  of  the  paper  of  De- 
cember 3,  1880,  the  deceased  was  of  unsound  mind.  There  is  evidence 
to  support  this  finding.  The  jury  also  found  that  the  deceased  was  in- 
duced to  execute  this  paper  by  the  undue  influence  or  threats  (which  is 
not  stated)  of  the  wife;  but  as  he  was  then  of  unsound  mind,  threats  or 
undue  influence  cut  no  figure  for  the  purposes  of  this  appeal. 

The  judgment  and  order  are  reversed,  and  the  cause  is  remanded  for  a 
new  trial  as  to  issues  1,  2,  and  6.  As  to  the  other  issues,  the  verdict 
will  stand,  subject  to  what  is  above  said  regarding  the  answer  to  issue  i. 

Thobnton  and  Shabpstein,  JJ.,  concurred. 
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Estate  of  James. 

I>^>artfnent  Two,    Fdtd  February  f  ,  X8S4^ 

A  LaG4CY  Which  thb  Testator  Dibects  to  bb  Paid  out  of  the  Fib3t  Monbtk 
reali^  from  his  estate,  after  the  payment  of  debts  and  funeral  expenses,  does  not  b^* 
come  due  and  payable,  and  consequently  does  not  bear  Interest,  until  after  such  debts 
and  funeral  expenses  are  paid. 

Appeal  from  a  judgment  of  the  superior  court  for  3oiano  county.  Th^ 
opinion  states  the  facts. 

Wendell  and  Coghlan^  for  the  appellants. 

Oeorge  A,  Lamoni,  for  the  respondent. 

The  Coubt.  The  will  of  Orpha  James  contains  this  provision:  *'  I  give 
and  bequeath  to  my  eldesi  son^  John  Harvey  James,  five  thousand  dol- 
lars ($5,000),  to  be  paid  to  him  by  my  executors  hereinafter  named,  out 
of  tho  first  moneys  realized  from  my  estate,  when  that  amount  shall  come 
into  their  hands  after  the  payment  of  all  mj  just  debts  and  funeral  ex« 
penses;  and  in  case  that  amount  is  not  realized  from  my  estate,  then  I 
give  and  bequeath  the  wliole  amount  realised  to  him;  and  in  the  event  of 
the  death  of  iny  said  son,  John  Harvey  James,  before  I  die,  Uien  I  leave 
the  portion  bequeathed  to  him  in  this  testament  and  will  to  his  lawful 
children." 

The  court  below  held  that  this  legacy  became  due  and  deliverable  at 
the  expiration  of  one  year  after  the  testatrix's  decease,  and  consequently 
bore  interest  from  that  date.  We  think  ijlie  testatrix's  express  intention 
was  that  it  should  not  become  due  and  payable  until  after  her  debts  and 
funeral  expenses  had  l^een  paid.  As  we  construe  the  language  of  the 
will,  it  was  to  be  paid  out  of  ^he  first  moneys  realized  from  the  estate 
after  the  payment  of  said  debts  and  funeral  expeuses.  This  being  the 
only  question  presented  on  this  appeal,  it  follows  that  so  much  of  the 
decree  as  awards  nine  hundred  and  sixty-two  dollars  and  fifty  cents  in- 
terest to  respondent  on  said  legacy  of  five  thouiiand  dollars  must  be  re- 
versed; and  it  is  so  ordered. 


TTbtoh  v.  Wilson  it  al. 

Department  Two.    FiUd  February  f ,  1884.^ 

Onb  not  an  Actual  Settles,  Who  Files  his  Appucation  to  Fubohasb  Lands 
suitable  for  cultivation  from  the  state,  prior  to  the  adoption  of  the  present  constitation, 
bat  who  makes  no  pa^rment  thereon,  acquires  no  right  to  purchase  such  land  after  the 
IMioption  of  such  constitution. 

Appkal  from  a  judgment  of  the  superior  court  for  Los  Angeles  county, 
entered  in  favor  of  Uie  defendants  upon  an  agreed  state  of  facts  which 
appear  in  the  opinion. 

Stetson  d  HougJUon  and  Oarber,  Thornton  d:  Bishop^  for  the  appellant.. 

Graves  S  Chapman^  «7.  H,  MoKune,  and  J.  M.  Lesser^  as  amicus  curioBy 
for  the  respondents. 

Mtriok,  J.  A  controversy  arose  before  the  surveyor  general  of  the^ 
state  as  to  the  conflictiug  claims  of  plaintiff  and  defendant  regarding- 
the  purchase  from  the  state  of  certain  lands,  wjiich  controversy  was  bj^ 
the  surveyor  general  referred  to  the  court  below  for  determination. 
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The  land  was  surveyed  by  the  United  States  and  listed  to  the  state, 
and  thereafter,  July  14,  1870,  Wilson  made  application  to  purchase. 
April  25,  1872,  his  application  was  approved,  and  June  4, 1872,  he  made 
the  first  payment  of  the  purchase  money,  and  received  the  register's 
certificate.  On  the  twentieth  of  September,  1878,  the  plaintifiT  filed  his 
application  to  purchase,  and  demanded  that  the  controversy  be  sent  to 
the  proper  court  for  adjudication.  The  plaintiff  was  not  in  possessioD, 
and  has  paid  nothing.  The  plaintiff  claims  that  defendant's  application 
was  invalid,  on  the  ground  that  there  was  no  law  in  force  at  the  date  of 
that  application  for  the  sale  of  land  in  lieu  of  the  sixteenth  and  thirty- 
sixth  sections  lost  to  the  state.    The  land  is  the  west  half  of  a  section  26. 

For  the  purposes  of  the  controversy  between  the  plaintiff  and  defend- 
ant, it  is  necessary  only  to  say  that  plaintiff  has  no  right  to  purchase 
the  land.  Section  3,  article  17  of  the  constitution  of  this  state  declares: 
*'  Lands  belonging  to  this  state,  which  are  suitable  for  cultivation,  shall 
be  granted  only  to  actual  settlers,  and  in  quantities  not  exceeding  three 
hundred  and  twenty  acres  to  each  settler,  under  such  conditions  as  shall 
be  prescribed  by  law.''  The  plaintiff  was  not  an  actual  settler.  It  is 
true,  he  made  his  application  before  the  constitution  was  adopted,  but 
he  thereby  acquired  no  rights  which  the  state  could  not  annul;  he  had 
paid  nothing.  This  question  was  directly  considered  and  passed  on  in 
Johnson  v.  Squires,  55  Gal.  103.  So  long  as  the  statute  remained  in 
force,  the  plaintiff's  application  might  have  been  entitled  to  be  consid- 
ered, if  defendant's  application  was  void;  but  when  the  statute  was  mod- 
ified by  the  constitution,  he  was  obliged  to  bring  himself  within  the  con- 
stitutional provision.  We  note,  as  referring,  in  principle,  to  the  plaintiff's 
case,  what  is  said  by  the  court  (by  Sawyer,  C.  J.)  in  Hutton  v.  Frisbie,  37 
Gal.  490-498,  regarding  pre-emption  laws  and  the  effect  of  their  repeal. 

In  one  of  the  briefs  filed  on  behalf  of  appellant,  the  attorneys  who 
prepared  the  same  were  unfortunate  in  not  having  carefully  considered 
some  of  the  cases  cited,  or  in  their  construction  of  the  decisions  In 
speaking  of  the  decision  in  Johnson  v.  Squires,  55  Gal.  103,  counsel  said: 
''AH  that  the  court  said  about  the  effect  of  the  new  constitution  upon 
the  judgment  was  obiter  dicta.  There  were  no  facts  before  the  court 
upon  which  the  constitutional  question  could  be  decided."  Let  us  see 
what  the  opinion  of  the  court  says.  After  holding  that  the  defendant's 
application  was  not  good,  the  court  in  terms ,  and  upon  the  ground  that 
plaintiff  was  not  in  possession  and  had  paid  nothing,  applied  to  his 
application  the  provision  of  the  constitution,  and  held,  that  under  it  the 
land  could  be  granted  only  to  an  actual  settler;  and  thereupon,  holding 
that  defendant's  application  was  invalid,  and  that  plaintin  could  not, 
under  the  constitution,  purchase  the  land,  reversed  the  judgment  which 
had  been  rendered  in  favor  of  defendant,  and  declined  to  enter  judg- 
ment for  plaintiff  (although  his  application  was  connect  in  form),  and 
sent  the  case  back  for  the  parties  to  make  such  applications  to  amend 
their  pleadings  as  they  should  be  advised.  How  could  counsel  say 
*'  there  were  no  facts  before  the  court  upon  which  the  constitutionoJ 
question  could  be  decided,"  when  the  right  of  plaintiff  to  judgment 
turned  upon  that  very  question  ? 

The  counsel  say:  **in  Medley  v.  Robertson,  55  Gal.  396,  this  court 
held  that  an  application  made  prior  to  the  adoption  of  the  new  constitu- 
tion was  not  affected  by  its  provisions."  Referring  to  the  opinion  and  to 
the  transcript  and  briefs,  we  find  that  the  subject  was  not  alluded  to. 
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The  only  questioos  decided  in  that  case  were  as  to  when  land  should  be 
deemed  surveyed,  and  \vhen  the  title  to  a  particular  sixteenth  and  thirty- 
sixth  section  vested  in  the  state. 

In  citing  Pollard  v.  Putnam,  64  Cal.  631,  counsel  say:  "Plaintiff,  an 
adverse  applicant,  had  gone  into  possession,  and  article  17  of  the  new 
constitution  was  invoked  in  his  favor  and  cited  in  the  briefs;  but  the 
court  decided  in  favor  of  defendant,  virtually  holding  that  the  new  con- 
stitution had  nothing  to  do  with  the  case."  In  the  briefs  filed  before  the 
decision  in  that  case  in  department,  the  constitutional  provision  was  not 
referred  to;  neither  was  it  mentioned  by  the  court.  After  the  decision  in 
department,  a  substitution  of  attorneys  took  place,  and  the  incoming 
attorney  filing  a  petition  for  a  hearing  in  bank  raised  the  question.  A 
hearing  in  bank  .was  denied,  presumably  for  the  reason  that  the  court 
would  not  entertain  questions  raised  in  petitions  therefor  for  the  first 
time,  on  the  ground  that  counsel  should  at  first  present  their  cases  in 
this  court  in  full  and  not  piecemeal.  In  denying  the  hearing  in  bank, 
the  court  modified  the  judgment  in  department,  by  sending  the  gause 
back  for  a  new  trial — it  may  be  for  the  very  purpose  of  permitting  the 
constitutional  question  to  be  raised  in  the  court  below. 

Citing  the  case  of  Langenour  v.  Shanklin,  67  Cal.  76,  counsel  say:  "  In 
a  similar  case,  this  court,  in  bank,  said:  '  Section  3  of  article  17  of  the 
present  constitution  has  no  application,  for  the  reason  that  the  rights  of 
the  petitioner  attached  to  the  land  long  prior  to  its  adoption.* "  Why 
did  this  court  in  Langenour  v.  Shanklin  say  the  present  constitution 
had  no  application?  Because,  as  counsel  wiU  observe  by  reference  to 
the  facts  of  the  case,  the  state  had  sold  to  Langenour  two  land  warrants, 
and  Langenour  had  paid  six  hundred  and  fifty  dollars  therefor  into  the 
state  treasury,  and  when  he  made  his  application  to  purchase  the  land  in 
controversy  he  surrendered  these  warrants  to  the  state,  thus  paying  for  the 
land  the  price  at  which,  and  in  the  mode  through  which,  the  state  had 
agreed  to  sell  it. 

We  fail  to  see  a  single  element  in  either  of  these  oases  to  sustain  the 
proposition  on  behalf  of  which  they  were  cited. 

As  the  state  is  not  a  party  to  this  proceeding,  it  is  not  necessary  to 
express  any  opinion  as  to  the  validity  of  the  defendant's  certificate;  it  is 
sufficient  to  say  that  the  plaintiff  has  no  right,  and  that  the  controversy, 
as  between  the  two,  should  be  decided  against  him. 
*  The  judgment  of  the  court  below,  so  far  as  it  is  against  the  plaintiff, 
and  in  favor  of  defendant  for  costs,  is  affirmed.  In  other  respects^  we 
express  no  opinion. 

Shabfstein  and  Thobmton^  JJ.,  concurred. 


Allenbero  et  al.  v.  Zellebbach. 

Department  Two.    FUed  Ftbniary  4, 188J^ 

Failube  to  Find  upon  an  Immaterial  Issue  is  not  Ebbob. 

Becbee  Dibectino  Sale  of  Stock  Subject  to  Injunction. — In  an  action  to  foreclose 
a  lien  upon  certain  mining  property  and  certain  stock,  the  sale  of  which  is  restrained  by 
on  existing  injunction,  there  is  no  error  in  a  decree  which  provides  for  the  sale  of  the 
mining  property,  and  if  a  deficiency  then  exists,  that  the  plaintiff  may,  upon  notice  to 
the  defendant,  apply  to  the  court  for  an  order  directing  the  sale  of  the  stock,  subject  to 
the  injunction,  and  the  application  of  the  proceeds  of  said  sale  to  the  payment  of  said 
deficiency,  and  that  until  such  order  no  process  issue  for  the  sale  of  such  stock. 
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Appeal  from  a  judgment  of  the  superior  court  for  Sierra  county,  entered 
in  favor  of  the  plaintifiis.  Tbis  was  an  action  to  foreclose  a  lien  upon 
certain  mining  property  and  certain  stock  given. to  secure  an  indebted- 
ness. The  court  found  that  in  another  action  between  the  same  parties 
the  sale  of  the  stock  had  been  restrained  by  injunction,  and  that  such 
injunction  was  still  pending.  In  its  decree  the  court  ordered  the  sale  of 
the  mining  property,  and  toat  the  proceeds  thereof  should  be  applied  to 
the  payment  of  the  debt,  and  then  provided  that  if  any  deficiency  re- 
mained after  such  sale,  the  plaintiffs  might  ap|)ily,  npon  notice  to  the 
defendant,  fot'  an  order  direclinff  the  sale  of  the  stock  subject  to  the  in- 
junction, and  that  the  proceeds  Thereof  should  be  applied  to  the  payment 
of  such  deficiency,  and  that  until  such  order  no  process  issue  for  the  sale 
of  such  stock.    The  further  facts  appear  in  the  opinion. 

B.  H.  Taylor ^  Crittenden  Thornton,  and  K  S,  Mertbach,  for  the  appel- 
lant. 

8.  B.  Davidson  and  Jarboe  <t  ffarrison,  for  the  respondent. 

^e  CouBT.  It  is  ur^ed  here  that  there  is  no  finding  as  to  the  manner 
in  which  plaintiff  Allenberg  got  possession  of  the  thirty  thousand  shares 
of  Altoona  stock.  We  have  examined  the  findings,  and  find  all  the  issues 
in  relation  to  this  stock  found  upon.  ThiBre  is  no  issue  as  to  the  manner 
in  which  Allenberg  got  possession  of  the  stock.  There  are  averments  ia 
the  answer  that  on  the  fifth  day  of  May,  1879,  defendant  filed  his  com- 
plaint in  another  court  in  an  action  against  Allenberg  and  the  Goldsteins; 
in  which  complaint  certain  allegations  were  made  in  regard  to  the  man- 
ner in  which  Allenberg  got  possession  of  the  stock  referred  to.  The  iasue 
raised  by  these  averments,  so  far  as  material,  was  found  upon. 

We  see  no  error  in  the  decree.  The  court  recognises  in  the  decree  the 
pendency  of  the  injunction  order  restraining  the  sale  of  the  stocks  re- 
ferred to  above,  and  forbears  to  make  in  the  decree  any  order  for  their 
sale.  It  may  never  become  necessary  to  make  any  order  for  their  sale, 
as  the  other  property  ordered  by  the  decree  to  be  sold  may  bring  enough 
to  pay  the  indebtedness  secured.  If  on  the  sale  of  the  property  last 
mentioned  there  should  be  a  deficiency,  the  court  directs,  in  its  findings 
and  decree,  that  the  plaintiff  may,  upon  notice  to  the  defendant,  applj 
to  the  court  for  a  writ  or  order  directing  the  sale  of  the  stock.  When 
such  application  is  made,  the  defendant  may  set  up  the  injunction  order 
restraining  the  sale,  if  it  is  then  in  existence,  and  we  can  not  anticipate 
that  the  court  will  then  make  an  order  directing  the  sale  of  the  atocki  un- 
less it  shall  appear  that  the  injunction  order  has  been  dissolved. 

The  j  udgment  is  afiSrmed. 

Thobnton,  Shabpstezn,  and  Mtbiok,  JJ.,  concurred. 
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Bakeb  et  al.  t;.  Eyebhabt  et  als. 

Department  Two,    Filed  Fehniary  4,  I884, 

Superior  Court  hab  Ko  Jurisdiction  to  Make  a  Dicres  DiscHAROiva  ah  Al- 
leged Insolvent,  where  the  schedule  iiled  by  him  was  not  sworn  to  before  the  judge 
having  jurisdiotion,  aS  required  by  section  4  of  the  insolvency  aot  of  ld52»  but  was 
sworn  to  before  a  notary  public. 

Appeal  from  11  judgment  of  the  superior  court  for  Placer  county,  en- 
tered in  favor  of  the  defendants.  This  vtbb  an  aotibn  to  recover  of  the 
defendants  the  unpaid  balance  of  a  jadgment  against  them.  The  de- 
fendants set  up  in  their  answer,  and  uie  court  so  found,  that  such 
indebtedness  bad  been  abrogated  by  virtue  of  certain  proceedings  in 
insolvency,  and  the  final  decree  of  the  superior  court  discharging  them. 
The  further  facts  appear  in  the  opinion. 

J.  E.  Prewett  and  Freeman  S  Bales ^  for  the  appellants. 

Jf>  Hamilton^  for  the  respondents. 

The  CouBT.  The  superior  court  did  not  have  jurisdiction  to  make  a 
decree  discharging  the  alleged  insolvents;  the  schedule  was  sworn  to 
before  a  notary  public,  whereas  section  4  of  the  act  of  1852  required  it 
to  be  sworn  to  **  before  the  judge  having  jurisdiction,''  etc;  The  judg« 
ment  is  reversed  and  the  cause  is  remanded,  with  instructions  to  render 
judgment  for  plaintiff  on  the  findings. 


Tyleb  v.  CoimoLLY,  Sheriff,  etc. 

In  Bank.    Filed  February  S,  I884. 

Ko  Appeal  Lies  to  the  Supreme  Court  from  a  Judgment  of  the  Superior 
Court,  Convicting  a  Party  oF  Contemft,  and  imposing  on  him  a  fitie  exceeding 
three  hundred  doUars. 

No  Appeal  I^bs  to  the  Supreme  Court  in  Criminal  Cases,  nnless  the  same  aro 
prosecuted  by  indictment  or  information. 

Appugation  for  a  writ  of  prohibition.  The  facts  constituting  the 
contempt  referred  to  in  the  opinion  are  stated  in  In  re  Tjler^  1  West 
Coast  Kep.  337.    The  further  facts  appear  in  the  Opinion. 

George  W.  Tylery  in  propria  persona,  for  'the  petitioner. 

SuUivan  and  Darwin  db  Murphy,  contra, 

THOBNift>N,  J.  This  is  an  application  made  to  this  court  to  prohibit  the 
sheriff  from  proceeding  to  execute  the  judgment  rendered  against  George 
yf,  Tyler  in  a  proceeding  against  him  for  a  contempt.  The  prohibition  or 
stay  is  asked  for  on  the  ground  that  Tyler  has  taken  an  appeal  from  the 
jadgment  of  contempt  above  mentioned,  has  perfected  his  appeal  by  giv- 
ing the  undertaking  required  by  law,  and  that  such  undertaking  operates 
as  a  stay;  that,  nevertheless,  steps  have  been  taken  to  execute  the  judg- 
ment. If  the  judgment  of  contempt  is  appealable,  the  moving  party  id 
entitled  to  a  stay. 

The  appellate  jurisdiction  of  this  court  is  conferred  on  it  and  is  defined 
by  the  constitution.  It  has  such  jurisdiction  "  in  all  cases  in  equity, 
except  such  as  arise  in  justices'  courts;  also  in  all  cases  which  involve  the 
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title  or  possession  of  real  estate,  or  the  legality  of  any  tax,  impost,  assesa- 
ment,  toll,  or  muDicipal  fine,  or  in  vrbich  the  demand,  exclusive  of  inter- 
est, or  the  value  of  the  property  in  controversy  amounts  to  three  hundred 
dollars;  also  in  cases  of  forcible  entry  and  detainer,  and  in  proceedinga 
in  insolvency,  and  in  actions  to  prevent  or  abate  a  nuisance,  and  in  all 
such  probate  matters  as  may  be  provided  by  law;  and  also  in  all  criminal 
cases  prosecuted  by  indictment  or  information  in  a  court  of  record  on 
questions  of  law  alone:"  Const.,  art.  6,  sec.  4. 

It  is  argued  that  because  the  judgment  against  Tyler  exceeds  three 
hundred  dollars,  that  the  appeal  is  given  by  the  constitution.  But  the 
constitution  does  not  give  an  appeal  in  all  cases  where  the  judgment 
exceeds  three  hundred  dollars;  it  gives  it  only  when  the  demand,  exclu- 
sive of  interest,  exceeds  that  sum.  There  was  no  demand  for  any  sum 
in  the  proceeding  against  Tyler.  The  demand  made  appears  in  the 
pleadings,  either  in  the  complaint  or  answer:  Dashiell  v.  Slingerland,  GO 
Cal.  653.  We  know  of  no  demand  for  a  sum  of  money  in  a  proceeding 
for  a  contempt.  The  law  does  not  require  or  authorize  such  demand  to 
be  made.  It  would  be  most  unusual  to  make  it,  and  if  made,  it  would 
be  entirely  unnecessary  and  without  avail.  The  contention  on  the 
ground  stated  can  not,  in  our  opinion,  be  maintained. 

It  has  been  held  by  this  court  that  a  proceeding  for  contempt  is  a  crim- 
inal case:  £x  parte  Crittenden,  62  Cal.  634.  But  as  it  is  not  prosecuted 
by  indictment  or  information,  its  character  as  a  criminal  case  furnishes 
no  ground  for  an  appeal.  The  constitution  expressly  limits  appeals  to 
criminal  cases  prosecuted  in  the  mode  above  stated.  We  find  no  warrant 
in  the  constitution  for  an  appeal  in  a  proceeding  for  contempt. 

Conceding  that  the  legislature  may  confer  appellate  jurisdiction  on 
this  court  in  cases  not  provided  for  in  the  constitution,  we  have  been 
referred  to  no'  statute  giving  the  right  to  appeal  from  a  judgment  iu  a 
contempt  case.  On  the  contrary,  in  our  judgment,  such  right  is  withheld 
by  section  1222,  code  of  civil  procedure.  That  section  is  as  follows:  "  The 
judgment  and  orders  of  the  court  or  judge  made  in  cases  of  contempt 
are  final  and  conclusive." 

In  appeal  of  S.  O.  Houghton,  42  Cal.  35,  these  words,  "final  and  con- 
clusive/' in  a  statute  in  regard  to  a  judgment  of  the  county  court,  were 
held  to  deny  an  appeal  from  such  judgment.  It  may  be  added  here 
that  it  was  conceded  on  the  argument  that  an  appeal  was  not  given  by 
statute. 

The  conclusion  here  reached  is  sustained  by  the  reasoning  in  Huerstal 
V.  Muir,  62  Cal.  479.  In  People  v.  O'Neill,  47  Cal.  109,  we  think  the 
court  mistook  the  law  in  holding  that  the  judgment  in  that  case  (which 
was  one  for  contempt)  was  appealable.  No  authority  is  referred  to  in 
the  opinion  to  sustain  such  a  rule,  nor  is  any  law  constitutional  or  statu- 
tory granting  a  right  of  appeal  referred  to  or  cited.  We  think  a  sounder 
conclusion  on  this  subject  was  reached  by  the  learned  justice  (Crockett) 
who  wrote  the  opinion  in  the  case  above  cited,  and  another  justice 
(Rhodes),  in  Aram  v.  Shallenberger,  42  Cal.  275,  279.  What  is  said  in 
£x  parte  Hollis,  59  Cal.  408,  as  to  an  appeal  is  mere  dictum. 

We  are  of  opinion  that  O'Neill's  case  does  not  properly  declare  the 
law  on  the  point  under  discussion,  and  should  be  overruled:  See  Lana- 
bee  V.  Selby,  52  Cal.  508.  The  cases  cited  from  New  York,  Sudlow 
V.  Knox,  7  Abb.  Pr.  411,  and  Erie  R.  R.  Co.  v.  Ramsey,  45  N.  T. 
637,  throw  no  light  on  the  shbject  discussed  as  the  decisions  in  those 
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cases  were  made  on  statutes  entirely  different  in  their  provisions  from 
the  provisions  of  the  constitution  and  statute  governing  the  matter  in  this 
state. 
The  motion  must  be  denied,  and  it  is  so  ordered. 

MoEiNSTBT,  Mtrick,  Shabpstein,  and:  Boss,  JJ.,  concurred. 

MoBBisoN,  C.  J.,  concurring.  By  the  order  of  the  superior  court  of 
San  Francisco  the  petitioner  was  adjudged  guilty  of  a  contempt  of  court, 
and  was  fined  five  hundred  dollars.  From  this  order  or  judgment  peti- 
tioner has  taken  steps  to  appeal  the  matter  to  this  court,  and  to  that  end 
has  filed  the  notice  and  statement  appropriate  under  proceedings  on  ap- 
peal. It  is  claimed  that  the  right  of  appeal  does  not  exist,  and  notwith- 
standing petitioner's  attempted  appeal,  steps  are  being  prosecuted  to 
collect  the  fine  imposed  in  the  matter  of  the  adjudged  contempt.  Peti- 
tioner now  asks  this  court  for  an  order  staying  all  proceedings  under  the 
order  of  the  court  below.  The  right  to  the.  order  asked  for  depends  upon 
the  question  whether  an  appeal  will  lie  in  this  case. 

Section  1222  of  the  code  of  civil  procedure  declares  that  ''the  judg- 
ment and  orders  of  the  court  or  judge  in  cases  of  contempt  are  final  and 
conclusive;"  and  to  give  these  words  of  the  statute  effect,  it  must  be  held 
that  no  appeal  can  be  taken  in  such  cases  under  the  code.  It  is  claimed, 
however,  on  behalf  the  petitioner,  that  the  right  of  appeal  is  a  constitu- 
tional'right — not  to  be  taken  away  by  the  legislature.  If  the  premises 
are  correct,  the  conclusion  is  equally  so.  But  let  us  see  if  the  right  of 
appeal  exists  under  tbe  constitution. 

The  appellate  jurisdiction  of  the  supreme  court  is  fixed  by  section  4, 
article  6,  of  the  constitution,  which  reads:  "The  supreme  court  shall 
have  appellate  jurisdiction  in  all  cases  in  equity  except  such  as  arise  in 
justices'  courts;  also  in  all  cases  at  law  which  involve  the  title  or  pos- 
session of  real  estate  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
Talue  of  the  property  in  controversy  amounts  to  three  hundred  dollars; 
also  in  cases  of  forcible  entry  and  detainer,  and  in  proceedings  in  insolv- 
ency, and  in  actions  to  prevent  or  abate  a  nuisance,  and  in  all  such  pro- 
bate matters  as  may  be  provided  by  law;  and  also  in  all  criminal  cases 
prosecuted  by  indictment  or  information  in  a  court  of  record  on  questions 
of  law  alone." 

In  the  case  of  New  Orleans  v.  Steamship  Company,  20  Wall.  392,  the 
supreme  court  of  the  United  States  held  that  ''contempt  of  court  is 
a  specific  criminal  offense.  The  imposition  of  the  fine  was  a  judgment 
in  a  criminal  case.  That  part  of  the  decree  is  as  distinct  from  the  res- 
idue as  if  it  were  a  judgment  upon  an  indictment  for  perjury  committed 
in  a  deposition  read  at  the  hearing.  This  court  can  take  cognizance  of 
a  criminal  case  only  upon  a  certificate  of  division  in  opinion.  In  Crosby's 
Case,  Mr.  Justice  Blackstone  said:  '  The  sole  adjudication  for  contempt, 
and  the  punishment  thereof,  belongs  exclusively,  and  without  interfer- 
ing, to  each  respective  court.'  "  In  the  case  of  Ex  parte  Crittenden,  62 
Cal.  634,  the  above  case  was  followed  by  the  present  supreme  court,  and 
I  see  no  reason  to  depart  from  the  principle  there  stated. 

It  follows,  then,  that  if  the  proceeding  for  contempt  is  in  its  nature  a 
criminal  proceeding,  the  right  of  appeal  under  the  constitution  must  be 
referred  to  that  clause  which  autnorizes  an  appeal  in  criminal  cases. 
The  language  there  found  is  the  following:  An  appeal  will  lie  ''  also  in 
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all  criminal  ciases  proaecated  by  indictment  or  information  in  a  court  of 
record  on  questions  of  law  alone."  This  is  not  such  a  case,  and  it  can 
hardly  be  seriously  contended  that  it  cornea  within  the  language  or  mean- 
ing of  the  provision  of  the  constitution  above  quoted.  In  denying  tbe 
right  of  appeal  under  the  circumstances  of  this  case,  we  in  no  sense 
endanger  the  liberty  of  the  citizen.  If  the  power  of  puniabing  for  con- 
tempt is  exercised  by  a  tyrannical  court  in  an  arbitrary  or  unjustifiable 
manner,  there  are  other  modes  of  relief  provided  by  law.  Such  a  case 
may  be  reached,  generally,  by  certiorari  or  habeas  corpus.  The  power  is 
given  for  wise  and  salutary  purposes,  and  the  exercise  of  it  by  an  upnght 
and  honest  judge  will  but  seldom  occur  in  coses  which  do  not  demand  a 
resort  to  this  summary  mode  of  punishment.  To  bold  thai  the  party  in 
contempt  may  arrest  the  proceeding  by  appeal  would  be  tp  defeat  in  a 
measure  the  obiect  and  end  of  the  law  in  conferring  the  power, 
t  concur  in  the  judgment  of  the  court,  that  there  is  no  right  of  appeal 


Ex  PARTE  MoxmSB. 
DqfxurlmeiU  Two.    FiUd  February  8, 1S84. 

Laundut  OaDiiffANCS — Validity  or. — The  provisioDt  of  the  onlinaoce  of  the  city  isd 
county  of  San  Francisco,  approved  June  25.  1883,  declaring  it  to  be  nnlawial  for  any 
person  to  eatablieh,  ttuuBtain,  or  carry  on  the  busineaa  of  a  public  laandiy  or  waah^booaet 
where  articles  are  cleansed  for  hire,  within  certain  named  limita,  without  having  fini 
obtained  a  certificate  from  the  health  officer  that  the  premises  are  sufllcientiiy  drained, 
and  that  the  business  can  be  carried  on  without  injury  to  the  sanitary  condition  of  the 
neighborhood,  and  a  certificate  from  the  board  of  fire  wardens  that  the  heating  appli- 
ances are  in  good  condition,  and  that  their  use  is  not  dangerous  to  the  surrooodmg 
property;  and  providing  that  no  person  or  persons  owninc  or  employed  in  auoh  Uumdriei 
shall  wash  or  iron  clothes  between  the  hours  of  10  o'clock  p.  m.  and  6  o'clock  a.  if.,  nor 
upon  any  portion  of  that  dav  known  as  Sunday,  are  not  in  conflict  with  the  fourteiBnUi 
amendment  of  the  constitution  of  the  United  States,  nor  with  section  1  of  article  1  cf 
the  constitution  of  California,  guaranteeing  to  all  men  the  inalienable  right  of  aoquirine, 
possessing,  and  protecting^  property,  and  pursuing  and  obtaining  happiness;  nor  win 
section  11  of  the  same  artiole,  declaring  that  all  laws  of  a  fleneial  nature  shall  haves 
uniform  operation;  nor  with  section  21  of  the  same  ailide,  declaring  that  no  citizen  or 
class  of  citizens  shall  be  eranted  privileges  or  immunitieB  which,  upon  the  same  terms, 
shall  not  be  granted  to  all  citizens. 

Appuoation  for  a  writ  of  habeas  carpus.    The  opinion  atatea  the  facts. 

Wilson  &  Perry ^  for  the  petition. 

Alfred  Clarke^  for  the  respondent. 

Mybick,  J.    The  prisoner  was  arrested  and  is  in  custody  for  a  Yiolation 
of  section  4  of  order  Ko.  1719,  of  the  board  of  superrisors  of  the  city 
and  county  of  San  Francisco.     The  ordinance  was  approved  June  25, 
1883.     Section  4  declares,  that  "  no  person  or  persons  owning  or  em- 
ployed in  the. public  laundries  or  public  wash-houses,  provided  for  in  sec- 
tion 1  of  this  order,  shall  wash  or  iron  clothes  betweep  the  hours  ol  ieu 
o'clock  p.  M.  and  six  o'clock  a.  m.,  nor  upon  any  portion  of  that  day  known 
as  Sunday."  Section  1  declares  it  to  be  unlawful  for  any  person  to  estab- 
lish, maintain,  or  carry  on  the  business  of  a  public  laundry  or  wash- 
house,  where  articles  are  cleansed  for  hire,  within  certain  named  limits, 
without  first  obtaining  a  certificate  from  the  health  officer  that  the  prem- 
ises are  sufiSciently  drained,  and  that  the  business  can  be  carried  on  with- 
out injury  to  the  sanitary  condition  of  the  neighborhood,  and  a  certificate 
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from  tbe  board  of  fire  wardens  that  the  heating  appliances  are  in  good 
condition,  and  that  their  use  is  not  dangerous  to  the  surrounding  prop- 
erty. The  petitioner  claims  that  the  order  is  void,  in  that  it  conflicts  with 
the. fourteenth  amendznent  of  the  constitution  of  the  United  States,  and 
with  sections  1, 11,  and  21  of  article  1  of  the  copstitution  of  this  state. 

We  do  not  see  that  the  enforcement  of  this  order  would  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  or  that  ifc  would 
deprive  any  person  of  liberty^  or  property  without  due  process  of  law,  or 
deny  to  any  pei^son  in  this  state  the  equal  protection  of  the  laws.  Sec- 
tion 1  of  article  1  of  the  constitutiop  of  this  ^tate  declares  that  all  meu 
have  the  inalienable  right  of  acquiring,  possessing,  and  protecting  prop- 
ei-ty,  and  pursuing  and  obtaining  safety  and  happiness;  section  11  of  tne 
same  article  declares  that  all  laws  of  a  general  nature  shall  have  a  uni- 
form  operation;  and  section  21  declares  that  no  citizen  or  class  of  citi* 
zens  shall  be  granted  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all  citizens. 

We  do  not  deem  it  necessary  to  go  into  an  elaborate  and  extended  con- 
sideration of  the  propositions  advanced,  nor  to  do  more  than  quote  an- 
other section  of  tne  state  constitution,  and  show  its  application  to  the 
subject  in  hand.  Section  11  of  article  11  provides,  that  "  any  county, 
city,  town,  or  township  may  make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws." 

That  the  regulations  of  the  order  are,  as  to  portions  (perhaps  all),  po* 
lice  regulations,  and,  as  to  some,  sanitary,  we  have  no  doubt.  Those 
portions  of  the  order  relating  to  safety  from  fire,  are  police  regulations; 
that  relating  to  drainage,  may  also, be  classed  as  police,  and  is  sanitary; 
that  relating  to  drainage  is  also  sanitary.  It  is  true,  all  persons  may 
acquire,  pKOssess,  and  protect  property,  and  may  pursue  and  obtain  safety 
and  happiness;  but  these  rights  must  be  exercised  with  reference  to  the 
rights  of  others;  and  whenever  it  is  necessary  for  the  health  or  protec- 
tion of  members  of  the  community  that  regulations  should  exist  and  be 
enforced,  the  power  is  given  by  the  constitution  to  local  authorities  to 
make  and  enforce  such  regulations.  We  can  not  say  that  proper  drain- 
age in  carrying  on  the  laundry  business  is  not  necessary  to  health;  neither 
can  we  say  that  property  is  secure  from  fire  if  proper  precautions  are  not 
taken. 

The  order  is  not  discriminating  and  special,  in  any  such  sense  as  to 
make  it  repugnant  to  the  constitution.  Its  terms  apply  to  all  persons 
establishing,  maintaining,  or  carrying  on  the  business  of  a  public  laun- 
dry or  public  wash-house  where  articles  are  cleansed  for  hire  within  certain 
limits.  It  is  no  more  special  or  discriminating  than  the .  prohibition  of 
the  storage  of  powder  or  the  slaughtering  of  animals,  both  of  which  may 
be  necessary  to  be  done,  but  for  the  regulation  of  which  the  power  is 
unquestioned.  We  can  not  say  the  limits  prescribed  in  the  order  are  not 
proper  limits  for  public  health  and  safety.  As  to  the  provisions  of  sec- 
tion i  of  the  order,  which  the  petitioner  was  charged  with  having  violated, 
vre  can  not  say  it  is  not  necessary  for  the  proper  police  and  sanitary  condi- 
tion of  the  city  that  the  business  referred  to  should  cease  during  the 
bours  from  ten  o'clock  p.  ic.  to  six  o'clock  ▲•  m.,  and  during  the  day 
known  as  Sunday. 

The  petitioner  is  remanded. 

MoBBisoN,  C.  J.,  and  Thobmton,  J.,  conoorred. 
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Sakdebsok  v.  McIntosh  et  al. 

DepaHmeat  Two.    Filed  February ,  8,  I884, 

Thx  Superior  Court  has  Jurisdiction  of  an  Equitable  Action  Brought  to  Com- 
pel AN  Assignee  in  Insolvency  to  perfonn  his  trust,  Imd  aocount  for  the  property  as- 
ai^ed.  The  remedy  afforded  creditors  in  such  cases,  under  the  law  regulating  ioaolT- 
eucy  proceedings,  is  not  exclusive. 

Appeal  from  a  judgment  of  the  superior  court  for  Butte  county,  entered 
in  favor  of  the  defendants.     The  opinion  states  the  facts. 

Fuller  and  Hawser,  for  the  appellant. 

Park  Henshaw,  for  the  respondents. 

Mtbice,  J.  This  action  was  brought  to  compel  an  assignee^  in  insoly- 
encj  to  perform  his  trust,  and  account  for  the  property  assigned.  The 
court  below  gave  judgment  of  nonsuit,  on  the  ground  that  the  plaintiff 
had  mistaken  his  remedy.  We  are  of  opinion  that  the  remedy  afforded 
creditors  under  the  law  regulating  insolvency  proceedings  is  not  exclu- 
sive, but  that  courts  of  equity  have  jurisdiction. 

Judgment  reversed  and  cause  remanded  for  a  new  trials 

TnoBirroN  and  Shabpstjon,  JJ.,  concurred. 
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ComJtinutd. 

Again,  since  no  exclusive  property  is  or  can  be  acquired  in  the 
■water  while  still  remaining  or  flowing  in  its  natural  condition,  distinct 
and  separate  from  the  property  in  the  land  over  which  it  runs>^  it  fol- 
lows, as  a  second  indispensable  requisite  of  the  appropriation  under 
consideration,  that  there  must  be  an  actual  diversion  of  the  water  from 
its  natural  channel  or  bed,  by  means  of  a  ditch,  canal,  reservoir,  or 
other  structure.'  For  this  purpose,  however,  a  dry  ravine  or  gulch 
may  be  used  as  a  part  of  a  ditch,  with  the  same  effect  as  though  the 
structure  were  wholly  artificial;'  and  a  "flume"  is  in  all  legal  respects 
the  same  as  a  ditch  or  canal.*  Not  only  may  the  appropriator  use  an- 
other natural  ravine  as  a  part  of  his  ditch  for  conducting  the  water 
which  has  been  diverted;  he  may  even  use  a  lower  portion  of  the  same 
natural  channel  from  which  the  water  was  taken,  for  a  like  purpose. 
If,  after  diverting  and  using  the  water,  the  appropriator  returns  it 
into  its  original  natural  channel,  without  any  intent  to  "  recapture  " 
it,  then,  as  will  be  shown  hereafter,  he  abandons  it.  But  after  duly 
diverting  the  water  at  some  point,  he  may  turn  it  back  into  the  nat- 
ural channel  of  the  stream  at  a  lower  point,  with  the  design  of  using 
a  certain  portion  of  such  channel  as  a  ditch, and  of  "recapturing"  the 
water,  and  may  then  divert  the  same  quantity  originally  appropriated 
at  a  point  still  lower  down  the  stream.* 

The  fundamental  doctrine  is  well  settled  that,  in  order  to  constitute 
a  valid  appropriation  of  the  kind  under  consideration,  two  distinct 
elerients  are  absolutely  essential — the  intent  to  appropriate  water  from 
a  pOsgUcular  stream,  and  physical  acts  by  which  this  intent  is  carried 
int(??^l,^t,  without  abandonment,  until  the  appropriation  is  completed, 

^   7^  f^nal  k  M.  Co.  V.  Hoyt,  67  Cal.         *  Ellison  v.  Jackaon,  12  Cal.  642. 
Ot        44;  j;  aL^*>ird,  15  Id.  161.  *  Richardson  v.  Kier.  37  Cal.  263;  Butte 

County  etc.  Co.  y.  Vaughn,  11  Id.  143. 
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Either  without  the  other  is  insufficient.  How  this  intent  mav  be  siij- 
nificd,  and  what  physical  acts  may  be  sufficient  to  carry  it  into  opera- 
tion, must  depend  somewhat  upon  the  natural  condition  and  situation 
of  the  locality,  and  other  circumstances  of  the  case.  "  In  appropri- 
ating unclaimed  water  on  the  public  land,  only  such  acts  are  necessary, 
and  such  evidence  of  the  appropriation  required,  as  the  nature  of  the 
case  and  the  face  of  the  country  will  admit,  and  are  under  the  circum- 
stances and  at  the  time  practicable.  For  example,  surveys,  notices, 
blazing  of  trees,  followed  by  actual  work  and  labor,  without  abandon- 
ment, will  in  every  case,  where  the  work  is  completed,  give  title  to  the 
water  against  subsequent  claimants."'  It  follows,  therefore,  that  a 
notice  alone  of  an  intent  to  divert  or  to  use  the  water  of  a  specified 
stream  will  not  of  itself  constitute  an  appropriation  thereof;^  nor,  on 
the  other  hand,  will  the  mere  act  of  commencing  or  digging  a  ditch, 
even  with  the  intent  to  appropriate,  be  sufficient  of  itself  to  give  an 
exclusive  right  to  the  water  of  a  stream,  without  some  notice  or  pub- 
lication of  the  intent."  "  Public  land  is  appropriated  by  one  character 
of  act,  water  by  another.  The  digging  of  a  ditch  on  public  land  is 
not  an  appropriation  of  land  sufficient  for  a  mill  site,  nur  is  the  mere 
appropriation  of  a  mill  site  an  appropriation  of  water  for  purposes  of 
milling."'  While  a  notice  of  the  intent  to  appropriate  is  essentia], 
the  mode  of  giving  it  depends  upon  the  circumstances  of  the  case,  the 
nature  and  situation  of  the  stream  and  of  the  adjacent  country.  The 
usual  mode  seems  to  be  by  posting  written  or  printed  notices  on  or 
near  the  margin  of  the  stream  or  lake  at  the  point  where  the  diver- 
sion is  to  be  made,  and  perhaps  at  other  points  along  the  projected 
line  of  the  canal*"  No  particular  form  of  notice  is  prescribed.  All 
that  is  required  is,  that  its  terms  shall  be  sufficient  to  put  a  reasonably 
prudent  man  upon  inquiry;"  and  to  this  end  its  language  must  be 
liberally  construed."  If  an  appropriator,  after  duly  posting  a  notice, 
and  while  prosecuting  his  work  with  diligence,  posts  a  second  notice 
of  appropriation  of  the  same  water,  he  does  not  thereby  abandon  his 
claim  under  the  former  notice."    After  a  notice  of  the  intention  to 

•Kimball  v.  Gearhart,  12  Cal.  27;  Os-  « Kimball  v.  Gearhart,  12  Cal.  27. 

good  V.  El  Dorado  etc.  Co.,  60  Id,  571;  •Bobinaon  v.  Imperial  S.  M.  Co.,  4NeT. 

Thompson  v.  Lee,  8  Id.  275;  KeUy  v.  Na-  44. 

toma  W.  Co.,  6  Id.  107;  Weaver  v.  Eureka  ^^  iSee  Oagood  v.  El  Dorado  etc^  Ca,  o6 

Lake  Co.,  15  Id.  271 ;  Davis  v.  Gale,  32  Id.  Cal.  571. 

26;  Robinson  v.  Imperial  Silver  M.  Co.,  5  "  Kimball  v.  Gearhart,  12  Cal 

Kev.   44;  Columbia  M.   Co.   v.  Holtie,  1  "Osgood  v.  El  Dorado  etc  i          '  CJ. 

Mont.  296.  571,  579. 

T  Thompson  ▼.  Lee,  8  Cal.  275;  Robin-  "  Osgood  v.  El  Dorado  etc             /  Cil 

son  V.  Imperial  S.  M.  Co.,  5  Nev.  44;  Co-  '671,  579. 
lumbia  M.  Co.  v.  Holtie,  1  Mont.  296. 
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appropriate  the  water  is  given,  the  works  by  which  the  appropriation 
is  to  be  effected  must  be  actually  commenced,  and  must  then  be  pros- 
ecuted with  reasonable  diligence  unto  completion,  in  order  to  perfect 
the  exclusive  right  to  the  use  of  the  water  which  is  obtained  through 
a  valid  appropriation."  Whether  the  work  has  been  begun  and  pros- 
ecuted with  due  and  reasonable  diligence,  is  a  question  of  fact  for  the 
jury,  and  their  verdict  will,  in  general,  be  conclusive.'*  The  dye  and 
reasonable  diligence  in  constructing  the  works  will  depend  mainly 
upon  the  physical  circumstances  of  the  locality,  upon  the  nature  and 
condition  of  the  region  through  which  the  ditch  runs,  its  accessibility, 
the  length  of  the  season  in  which  work  is  practicable,  the  difficulty  of 
procuring  adequate  supply  of  labor,  the  extent  and  magnitude  of  the 
works  themselves,  and  the  like,  and  not  upon  the  personal  circum- 
stances— especially  the  pecuniary  circumstances — of  the  parties  them- 
selves.^' In  Ophir  Silver  M.  Co,  v.  Carpenter,  it  was  held  that  "  dili- 
gence in  the  prosecution  of  work,  such  as  the  appropriation  of  running 
water  by  constructing  a  ditch  for  its  use,  does  not  require  unusual  or 
extraordinary  efforts,  but  only  such  constancy  and  steadiness  of  pur- 
pose or  of  labor  as  is  usual  with  men  engaged  in  like  enterprises,  who 
desire  a  speedy  accomplishment  of  their  designs — such  assiduity  in  its 
prosecution  as  will  manifest  a  bona  fide  intention  to  complete  it  within 
a  reasonable  time.  In  the  consideration  whether  reasonable  diligence 
has  been  exercised  in  the  construction  of  a  ditch  necessary  to  the  ap- 
propriation of  water,  requiring  the  outlay  of  much  capital  and  the 
labor  of  many  men,  the  illness  of  the  appropriator  and  his  want  of 
pecuniary  means  to  prosecute  the  work,  being  matters  iTiddent  to  the 
^yerson  and  not  to  the  enterprise,  are  not  such  circumstances  as  will 
excuse  great  delay  in  the  work."  In  Kimball  v.  Gearhart,  the  court 
held:  "On  the  question  of  due  and  reasonable  diligence  in  construct- 
ing the  works,  the  jury  may  take  into  consideration  the  circumstances 
surrounding  the  parties  at  the  date  of  the  appropriation,  such  as  the 
nature  and  climate  of  the  coimtry,  and  the  difficulty  of  procuring 
labor  and  materials.  *  *  *  When  parties  begin  the  construction 
of  a  ditch,  who  have  not  at  the  time  the  pecuniary  means  to  complete 
it  in  a  reasonable  time,  and  they  project  the  work  and  claim  the  water 
with  full  knowledge  of  their  own  lack  of  means,  they  can  not  rely  on 

"  Osgood  V.  El  Dorado  etc.  Co.,  66  Cal. ,  671,  6S1;  Weaver  v.  Eureka  Lake  Co.,  15 

571,  581;  Parke  v.  Kilham.  8  Id.  77;  Kim-  Id.  271. 

ball  V.  Gearhart,  12  Id.  37;  Weaver  v.  ^*  Ophir  Silver  M.  Co.  v.  Carpenter,  4 
Eureka  Lake  Co.,  15  Id.  271;  Ophir  Silver  Nev.  634;  Weaver  v.  Eureka  Lake  Co.,  15 
M.  Co.  V.  Carpenter,  4  Nev.  534;  Wool-.  Cal.  271;  Parke  v.  Kilham,  8  Id.  77;  Kim- 
man  V.  Gawinger,  1  Mont.  535.  ball  v.  Gearhart,  12  Id.  27;  Oflgood  v.  El 

"Osgood  v.  El  Dorado  etc.  Co.,  56  Cal.  Dorado  etc.  Co.,  56  Id.  571. 
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such  want  of  means  as  an  excuse  for  delay  or  for  not  prosecuting  the 
work  to  completion  with  due  diligence."  In  Parke  v.  Kilham,  it  was 
also  held  that  "  when  A.  stands  by  and  sees  B.  constructing  a  ditch  ai 
great  expense,  for  the  purpose  of  appropriating  certain  water  to  hLs 
own  use,  and  does  not  inform  B.  of  his  own  prior  claim  to  such  water 
A.  and  his  vendees  are  thereby  estopped  from  afterwards  setting  up 
or  asserting  such  claim,  even  though  it  was  originally  the  prior  one'' 
The  appropriation  does  not  become  perfect  and  final  until  the  works 
are  completed,  so  that  the  actual  use  of  the  water  has  begun — or  &t 
least,  so  that  its  actual  use  can  be  commenced.  Although,  as  will  be 
shown  hereafter,  if  the  works  are  constructed  with  due  diligence,  the 
appropriation  relates  back  to  the  date  of  the  initial  step;  during  the 
process  of  their  construction,  in  the  interval  between  their  commence- 
ment and  their  completion,  the  appropriator  axjquires  no  vested,  exclu- 
sive right  to  the  water  of  the  stream,  and  can  m^tain  no  action 
against  other  persons  for  their  use  or  diversion  of  the  water.  Such 
right  of  action  only  arises  when  the  works  and  the  appropriation  are 
completed;  although  on  the  question  of  priority  between  the  appro- 
priator and  other  claimants,  his  appropriation  then  relates  back  to  the 
time  of  his  giving  notice.  In  Nevada  County  etc.  Co.  v.  Eadd,"  these 
conclusions  were  fully  established:  "A  court  of  equity  will  not  ru- 
strain  the  diversion  of  water  until  the  plaintiff  is  in  a  condition  io 
use  it  While  the  plaintiff's  dam  and  ditch  are  in  the  process  of  con- 
struction, but  are  not  yet  ready  to  actually  appropriate  or  use  the 
water,  the  use  of  the  water  by  other  persons  causes  no  injury  to  the 
plaintiff,  and  gives  to  him  no  cause  of  action  for  relief,  either  equi- 
table or  legal.  When  a  party  claiming  water  is  constructing  a  dam 
and  ditch,  until  he  is  in  a  position  to  use  the  water  his  right  to  it  does 
not  exist  in  such  a  sense  as  to  enable  him  to  maintain  an  action  against 
another  person,  either  to  recover  the  water  itself,  or  to  recover  dam- 
ages for  its  diversion."  The  scope  and  effect  of  this  decision  should 
not  be  misapprehended.  The  case  arose  from  an  attempted  or  incho- 
ate appropriation  of  the  water  of  a  stream  on  the  public  domain — ^an 
appropriation  of  the  kind  sanctioned  by  congress  and  now  under  con- 
sideration. Although  the  language  in  some  portions  of  the  opinion  is 
quite  general,  yet  it  should,  of  course,  be  confined  to  and  limited  by 
the  facts  of  the  case  before  the  court.  The  rule  adopted  by  the  court 
is  plainly  confined  to  appropriators  of  water  on  the  public  lands  of 
the  United  States,  under  the  customs  and  laws  of  the  state  as  recog- 
nized by  the  congressional  legislation;  and  it  has  no  reference  what- 

"  37  CaL  282. 
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ever  to  private  owners  who  have  obtained  titles  to  lands  on  the  banks 
of  streams,  nor  to  the  "riparian  rights"  of  such  proprietors.  The 
court  clearly  had  no  intention  of  holding  that  owners  of  lands  border- 
ing on  a  stream  can  maintain  no  action  against  other  persons  for  an 
infringement  of  their  "riparian  rights,"  unless  they  have  made  an 
actual  appropriation  or  use  of  the  water  by  means  of  a  completed  dam, 
ditch,  or  other  structure.  Such  a  ruling  would  be  in  direct  conflict 
with  numerous  dicta  and  decisions  by  the  same  court. 

2.  The  Time  from  Which  the  Rights  under  an  Appropriation  Be- 
come  Vested  and  Date, — It  has  been  shown  that  an  appropriation  does 
not  become  final  and  perfect  until  the  works,  by  which  the  water  is 
diverted  so  as  to  be  actually  used,  are  completed.  When,  however, 
the  right  has  thus  been  perfected,  the  doctrine  of  relation  may  operate 
and  determine  the  question  of  priority  between  the  appropriator  and 
other  opposing  claimants  to  the  waters  of  the  same  stream.  If  a  no- 
tice of  the  intention  to  appropriate  was  properly  given,  and  the  work 
of  constructing  the  dam,  ditch,  reservoir,  or  other  necessary  instru- 
mentalities of  the  diversion  was  begun  within  a  reasonable  time,  and 
was  prosecuted  with  due  and  reasonable  diligence  until  their  comple- 
tion, then  the  exclusive  right  thus  acquired  by  the  perfected  appropri- 
ation will  relate  back  at  least  to  the  time  of  commencing  the  work, 
even  if  not  to  the  time  of  giving  the  notice.  If,  however,  the  work 
was  not  prosecuted  to  completion  with  due  and  reasonable  diligence — 
in  other  words,  if  there  was  unreasonable  delay  in  its  prosecution — 
the  right  of  appropriation  accrues  and  dates  only  from  the  time  when 
the  works  were  finally  completed,  and  the  diversion  of  the  water 
actually  began."  Both  branches  of  the  rule  are  concisely  and  clearly 
stated  in  the  case  of  Ophir  Silver  M.  Co.  v.  Carpenter:  "  In  the  appro- 
priation of  running  water  for  the  purpose  of  acquiring  a  right  thereto, 
if  any  work  is  necessary  to  be  done  to  complete  the  appropriation,  the 
law  gives  a  reasonable  time  within  which  to  do  such  work;  and  pro- 
tects the  rights  during  such  time  by  relation  to  the  time  when  the  first 


"  Osgood  V.  El  Dorado  etc.  Co.,  56  Cal. 
571;  l^Iaeris  v.  Bicknell,  7  Id.  261;  Parke 
V.  KUham,  8  Id.  77;  Kimball  v.  Gearhart, 
12  Id.  27;  Ophir  Silver  M.  Co.  v.  Carpen- 
ter, 4  Nev.  534;  Woolman  v.  Gawin^er,  1 
Mont.  535.  Although  the  cases  generally 
say  that  the  right  relates  back  to  the  time 
of  commencing  the  work,  there  would  seem 
to  be  no  reason  why  the  relation  should 
cot  extend  back  to  the  time  of  giving  the 
notice.  The  notice  is  the  essential,  initial 
step  in  one  eatire  continuous  proceeding, 


tmd  the  due  diligence  must  be  used  from 
the  date  of  giving  the  notice.  Is  it  possi- 
ble that  the  rights  of  another  claimant 
could  intervene  between  the  date  of  the 
first  appropriator's  notice  and  the  time 
when  his  work  is  actually  begun,  no  mat- 
ter  how  short  the  interval  ?  Yet  this  result 
must  be  possible  if  the  rip;ht  of  appropria- 
tion relates  back  only  to  the  time  of  actu- 
ally beginning  the  work.  The  supreme 
court  uses  the  language^  "the  first  step 
was  taken,"  .  . 
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step  WCC8  taJcen.  Where  the  work  necessary  to  complete  an  appropri- 
ation of  running  water  is  not  prosecuted  with  diligence,  the  right  to 
the  use  of  the  water  does  not  relate  back  to  the  time  when  the  first 
step  was  taken  to  secure  it,  but  dates  from  the  time  when  the  work 
is  completed  or  the  appropriation  is  fully  perfected."  What  consti- 
tutes the  due  diligence  in  constructing  the  works  was  discussed  under 
the  preceding  head.  This  doctrine  of  relation  is  practically  important 
in  determining  the  priority  of  the  appropriation  as  against  subsequent 
appropriators  and  claimants  of  water  from  the  same  stream,  and  as 
against  subsequent  grantees  or  purchasers  of  lands  on  its  banks. 

J.  N.  P. 
(to  be  contunued.) 


Sup.  Ct  Mont.]  WETZEL  V,  POWER.  791 


SUPREME  COURT  OF  MONTANA. 

Wetzel  et  al.  v,  Poweb  et  al. 

FUed  January  9,  1884- 

Where  Goods  are  Shiffed  to  a  Consignee  in  Pursuance  of  an  Aoreement 
BETWEEN  Him  and  the  Shipper  that  the  same  are  to  be  sold,  and  the  proceeds  applied 
to  the  payment  of  prior  advances  made  by  the  former  to  the  latter,  the  title  to  the  goods 
and  the  right  of  possession  thereof  vest  in  the  consignee  upon  delivery  to  the  cai'rier; 
and  an  action  to  recover  for  a  wrongful  attachment  of  such  ^oods  while  in  the  hands  of 
the  carrier  should  be  brought  by  the  consignee,  and  not  by  the  consignor. 

Appeal  from  a  judgment  of  the  third  district  court  for  Lewis  and 
Clarke  county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts.  J 

W,  F.  Sanders  and  William  E.  Cullen,  for  the  appellants. , 

John  H.  Shober  and  E,  W,  Ibole,  for  the  respondents. 

Galbbatth,  J.  This  is  an  action  brought  by  the  appellants  to^  recover 
damages  for  the  alleged  wrongful  attachment  of  a  quantity  of  buffalo 
robes,  which  were  claimed  to  be  the  property  of  the  appellants,  but 
which  they  allege  had  been  attached  by  the  respondents  as  the  property 
of  J.  J.  Healy  &  Bro.,  St.  Louis,  Missouri,  in  August,  1876,  in  an  action 
brought  by  the  respondents  against  J.  J.  Healy  &  Bro. ,  in  the  circuit 
court  of  St.  Louis  county,  state  of  Missouri.  It  appears  from  the  evi- 
dence contained  in  the  record  that  the  cause  of  action  in  which  the  at- 
tachment was  issued  was  an  indebtedness  claimed  to  be  due  from  J.  J. 
Healy  &  Bro.  to  the  respondents.  The  evidence  also  indicates  that  the 
property  in  question  was  purchased  by  the  appellants  from  J.  J.  Healy 
&,  Bro.  before  the  attachment. 

The  introductory  portion  of  the  statement  on  motion  for  a  new  trial 
.  contains  the  following  recital  of  facts  which  bear  upon  the  question  here- 
after considered,  and  is  as  follows:  **The  buffalo  robes  were  a  lot  con- 
sisting of  three  thousand  four  hundred  and  eight  robes,  in  two  hundred 
and  eighty-four  bales,  marked  by  having  a  tag  or  label  on  each  bale, 
upon  which  was  written,  **  W.  S.  Wetzel,  St.  Louis,  Missouri,'' 

They  were  consigned  to  George  A.  Baker,  of  St.  Louis,  Missouri,  on 
account  of  advances  made  by  him,  amounting  to  something  over  twenty 
thousand  dollars,  made  to  plaintiffs,  which  were  to  be  and  were  consigned 
to  said  George  A.  Baker  and  shipped  to  him  accordingly,  he  paying 
freight,  and  were  attached  before  they  reached  the  hands  of  the  consignee 
and  while  they  were  in  the  hands  of  the  common  carrier,  to  whom  they 
had  been  intrusted  for  delivery  to  said  consignee."  The  statement  does 
not  purport  to  contain  all  the  evidence,  but,  as  itself  recites,  ' '  was  all 
the  testimony  in  said  case  bearing  upon  the  proposition  upon  which  the 
court  instructed  the  jury."  The  above  recital  of  facts  appears  to  be  a 
brief  abstract  of  the  evidence  contained  in  the  statement,  and  a  careful 
examination  of  the  evidence  warrants  us  in  concluding  that  each  fact  is 
not  only  uncontradicted,  but  that  there  is  no  attempt  at  controversy  in 
relation  thereto.  The  statement  also  contains  the  following  evidence 
bearing  upon  the  question  involved,  and  explaining  the  above  recital  of 
facts,  of  which  there  is  no  attempt  at  contradiction.  George  A.  Baker 
was  asked  the  following  questions: 

"  Q.  4.  You  say  in  your  former  deposition  that  Wetzel  &  Co.^  the 
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plaintiffs,  were  largely  indebted  to  you,  that  the  robes  were  to  be  con- 
signed to  you  on  account  of  it,  and  that  they  were  so  shipped  and  con- 
signed to  you.  Do  you  say  tbat  they  were  in  fact  so  indebted  at  the 
lime  of  the  consignment  mentioned  ?  if  so,  in  what  sum  ?  Give  the  exact 
amount  as  near  as  you  can  get  at  it.  Do  you  mean  now  to  say  that  said 
goods  were  so  consigned  and  shipped  on  account  of  the  arrangement 
above  stated?  and  if  so,  how  much  did  you  realize  from  the  same,  and 
how  much  did  you  place  to  the  credit  of  said  plaintiffs?  A.  I  do,  in  tbe 
sum  of  fourteen  thousand  seven  hundred  and  twenty-six  dollars  and 
twenty-one  cents  on  account,  besides  a  note  of  five  thousand  dollars,  with 
interest  due  at  the  date  of  the  attachment  of  two  hundred  and  ninety- 
one  dollars  and  sixty-six  cents,  making  a  total  of  twenty  thousand  and 
eighteen  dollars  and  seventeen  cents.  The  goods  were  consigned  to  me 
as  stated.  The  net  amount  of  sales  was  fifteen  thousand  three  hundred 
and  eighty-three  dollars  and  ninety-four  cents,  which  amount  I  placed 
to  their  credit." 

The  same  witness,  who  was  the  consignee,  also  testified  that  be  was 
notified,  both  by  letter  and  the  bill  of  lading,  of  the  consignment  and 
shipment  of  the  goods  to  him.  The  bill  of  lading  showed  the  consign- 
ment of  the  goods  to  Baker,  he  paying  freight. 

The  goods  were  released  from  the  attachment  by  the  respondents  and 
taken  j^ossession  of  by  Baker,  sold  by  him,  and  the  proceeds  appropri- 
ated  to  the  payment  of  the  indebtedness  of  W.  S.  Wetzel  Sc  Co.  The 
highest  market  price  of  the  goods  during  the  period  of  the  attachment 
was  five  dollars  per  robe. 

The  objections  of  the  appellants  are  to  two  instructions  of  the  court, 
either  of  which  was  fatal  to  their  case. 

The  first  instruction  was  as  follows:  "  The  evidence,  without  conflict  in 
their  case,  shows  that  the  goods  in  question  were  shipped  to  George  A. 
Baker,  consignee,  on  account  of  past  advances,  and  the  bill  of  lading 
showing  that  such  consignment  was  made  to  him,  he  paying  freight,  and 
it  appearing  without  contradiction  that  the  said  goods,  at  the  time  of  tbe 
alleged  trespass,  were  so  in  possession  of  said  consignee,  the  said  plaint- 
iffs have  failed  to  show  such  ownersliip,  possession,  or  right  of  posses- 
sion in  said  property  as  will  enable  them  to  recover  in  this  action,  and 
you  will  find  for  the  defendants." 

The  question  presented  by  the  objection  to  this  instruction  is,  which 
of  the  parties — viz.,  the  appellants,  being  the  consignors  of  the  property 
in  question,  or  George  A.  Baker,  the  consignee  thereof — should  bring  the 
action  to  recover  damages  sustained  by  reason  of  the  attachment  ?  As 
before  observed,  the  facts  that  the  goods  in  question  were  shipped  to 
George  A.  Baker,  that  the  shipment  was  on  account  of  past  advances,  and 
that  he  was  the  consignee  thereof,  paying  freight,  as  shown  by  the  bill 
of  lading,  are  not  controverted.  The  language  of  the  instruction,  "  and 
it  appearing  without  contradiction  that  the  said  goods  were  so  in  posses- 
sion of  said  consignee,"  is  simply  the  statement  of  a  conclusion  of  law 
from  the  facts  before  stated  in  the  instruction  that  said  consignee  was  in 
the  constructive  possession  of  the  goods  in  question. 

It  must  be  borne  in  mind  that  this  is  not  an  action  against  the  com- 
mon carrier,  but  against  one  who  has  committed  an  alleged  injuiy  by 
procuring  a  writ  of  attachment  to  be  issued  against  property  when  in 
the  actual  possession  of  the  carrier.  It  is  an  action  of  trespass.  In 
order  to  support  this  action,  sherefore^  the  party  bringing  the  same 
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fibould  have  the  actual  possession  or  the  right  to  the  immediate  posses- 
sion of  the  property.  **  To  maintain  an  action  of  trespass  for  the  wrong- 
ful taking  of  goods,  a  person  must  have  had,  when  the  goods  were  taken, 
the  actual  or  the  constructive  or  a  general  or  special  property  in  them, 
and  a  right  to  the  immediate  possession :"  6  Wait's  Actions  and  Defenses, 
101.  The  property  in  this  instance  being  in  the  actual  possession  of  the 
carrier,  it  must  have  been  under  the  circumstances  shown  by  the  evidence 
in  the  constructive  possession  of  the  party,  being  either  the  consignor  or 
consignee,  who  had  the  right  to  its  immediate  possession — that  is,  the 
right  to  the  possession  thereof  at  the  time  of  the  trespass. 

The  delivery  to  the  common  carrier  prima  fade  vested  the  right  to  the 
immediate  possession  of  the  property  in  the  consignee.  Baker.  *'  The 
law  implies  that  by  delivery  to  the  carrier  the  goods  became  the  property 
of  the  consignee  and  at  his  risk.  *  *  *  The  delivery  to  the  carrier 
presumptively  vests  the  property  in  the  goods  in  the  consignee.  ♦  *  * 
In  general,  the  property  vests  in  the  consignee  by  the  mere  delivery  to 
the  carrier.  ♦  *  *  If  goods  by  a  bill  of  lading  are  consigned  to  A. , 
he  is  prima  facie  the  owner:"  1  Ch.  PI.  6. 

'*  The  effect  of  a  consignment  of  goods  by  a  bill  of  lading  is  to  vest 
the  property  in  the  consignee:"  2  Kent's  Com.,  10th  ed.,  p.  698. 

The  right  of  property  draws  to  it  the  right  of  possession.  Putting 
out  of  view,  therefore,  for  the  present,  the  fact  that  the  goods  were 
shipped  and  consigned  to  George  A.  Baker,  on  account  of  past  ad- 
vances, he  paying  freight  therefor,  tbe  fact  alone  that  be  was  the  con- 
signee thereof,  prima  fade  entitles  him  to  the  immediate  right  of  pos- 
session, and  presumptively,  as  between  him  and  the  appellants,  he  was 
tbe  proper  party  to  bring  the  action  for  damages.  How  does  the  fact 
that  the  property  was  shipped  and  consigned  to  George  A.  Baker,  on 
account  of  past  advances,  he  paying  freight  therefor,  affect  this  pre- 
sumption ?  Tbis  question  will  be  best  solved  by  a  careful  analysis  of 
the  nature  of  the  transaction,  as  shown  by  that  testimony. 

Tbe  facts  recited  in  the  statement,  that  tbe  goods  "were  consigned 
to  George  A.  Baker,  *  *  *  on  account  of  advances  made  by  him, 
amounting  to  something  over  twenty  thousand  dollars,  made  to  plaintiffs, 
which  were  to  be  and  were  consigned  to  said  George  A.  Baker,  and 
shipped  to  him  accordingly,  he  paying  freight,"  taken  in  connection  with 
the  uncontradicted  appellants'  testimony  of  witness  Baker,  viz.,  that  tbe 
appellants  were  indebted  to  him  in  more  than  the  above  amount,  that  tbe 
robes  were  to  be  consigned  to  him  on  account  of  tbis  indebtedness,  and 
that,  **  on  account  of  the  arrangement  above  stated,"  they  were  so  shipped 
and  consigned  to  him  by  delivery  on  the  steamboat,  and  that  he  placed 
the  amount  realized  from  the  sale  of  tbe  goods  to  the  credit  of  appellants, 
and  also  that  tbe  value  of  the  property  would  not  reach  the  indebtedness, 
point  distinctly  to  a  previous  agreement  or  understanding  between 
appellants  and  Baker  that  this  specific  lot  of  robes  was  to  be  shipped  to 
Baker,  he  paying  freight,  to  be  sold  by  him,  and  tbe  proceeds  appropri- 
ated to  the  payment  of  the  indebtedness  due  from  appellants  to  bim. 

We  think  that  the  effect  of  such  a  transaction  is  to  vest  the  title  of  the 
goods  in  the  consignee  upon  delivery  to  tbe  caiTier,  and  that  conse- 
quently tbe  right  of  action  for  damages  for  a  trespass  tbereto  is  in  bim. 
It  If  i^  «  3)e  the  consignee  *  *  *  has  made  advances  upon"  the 
goods,  "  with  the  agreement  that  they  shall  be  shipped  to  him  to  be  sold 
in  order  that  he  may  retain  the  proceeds  for  his  reimbursement,  or  if, 
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being  a  creditor  of  the  consignor,  the  goods  are  delivered  to  the  carrier 
to  be  shipped  to  him  in  satisfaction  of  his  debt,  according  to  a  preTious 
agreement  to  that  effect,  the  title  to  the  goods  will  vest  in  him  upon  de- 
livery to  the  carrier.  *  *  *  The  legal  presumption  is,  that  wben 
goods  are  sent  to  a  consignee  the  title  to  them  vests  in  him  as  soon  as 
the  shipment  is  made:"  Hutcbings  on  Carriers,  sec.  135,  and  cases  cited. 

Hallidaj  v.  Hamilton,  11  Wall.  560,  was  a  case  in  which  the  decision 
was  rendered  upon  the  following  facts:  ''In  1867,  Sherwood,  Earns  & 
Co.,  commission  merchants  of  St.  Louis,  had  a  standing  agreement  with 
Hamilton  &  Dunnica  of  New  Orleans,  to  ship  produce  to  them,  and  to 
draw  drafts  on  the  shipment,  which  they  were  to  accept  and  pay.  In 
case  the  proceeds  of  any  shipment  left  a  balance,  they  were  to  apply  tbe 
proceeds  of  any  other  shipment  in  payment  of  it.  At  this- time.  Cole 
Brothers  were  the  correspondents  in  St.  Louis  of  Hamilton  &  Dunnica^ 
and  were  advertised  to  make  advances  on  shipments  made  to  tbem,  and 
often  during  the  season  of  1867  made  advances  upon  shipments  to  this 
house  by  Sherwood,  Kams  &  Co.  In  this  condition  of  things,  tbe  trans- 
action occurred  which  was  the  subject  of  this  controversy. 

On  the  thirty-first  of  August,  1867,  Sherwood,  Karns  &  Co.  pur- 
chased of  Halliday  Brothers,  of  Cairo,  Illinois,  through  their  agent 
(one  Booth)  in  St.  Louis,  one  thousand  two  hundred  and  fifty  sacks  of 
corn  lying  at  Price's  landing  on  the  Mississippi  river,  a  hundred  aod 
fifty  miles,  more  or  less,  below  St.  Louis,  and  a  short  distance  above 
Cairo,  and  obtained  an  order  for  the  delivery  of  the  same.  This  order 
they  handed  over  to  the  agent  of  the  steamboat  Bee,  then  at  her  wbarf 
in  St.  Louis,  who  issued  a  regular  bill  of  lading  to  deliver  the  corn  to 
Hamilton  &  Dunnica,  at  New  Orleans.  On  the  same  day,  Sherwood, 
Karns  &  Co.  drew  their  bill  of  exchange  for  two  thousand  five  hundred 
dollars  on  Hamilton  &  Dunnica,  and  in  it  told  them  to  charge  the  same 
to  this  specific  shipment.  At  this  time  there  was  a  large  balance  due 
Hamilton  &  Dunnica  on  account  of  previous  shipments  of  produce. 

This  bill  of  exchange  was  taken  to  Cole  Brothers  for  discount,  and 
sold,  indorsed,  and  delivered  to  them  with  the  bill  of  lading  attached 
l)j  Sherwood,  Karns  &  Co.,  to  whom  they  paid  the  proceeds.  Shortly 
after  this.  Cole  Brothers  deposited  the  bill  of  exchange,  thus  accompa- 
nied with  the  bill  of  lading,  with  a  banking  house  in  St.  Louis,  who  sent 
them  forward,  and  Hamilton  &  Dunnica  accepted  the  bill  of  exchange 
without  notice  of  any  difficulty  in  the  matter,  and  paid  it  at  matuiity. 
In  a  day  or  two  after  the  bill  of  lading  was  issued  and  transferred  to 
Cole  Brothers,  the  steamboat  Bee  proceeded  on  her  voyage  to  New  Or- 
leans as  far  as  Price's  landing,  and  having  obtained  the  corn,  stopped 
at  Cairo,  arriving  there  September  5th.  On  the  day,  however,  before 
she  got  there.  Booth,  the  agent  at  St.  Louis  of  Halliday  Brothers,  tele- 
graphing to  them  that  Sherwood,  Karns  &  Co.  had  failed,  had  not  paid 
for  the  corn,  and  had  no  effects  in  St.  Louis,  directed  them  to  stop  the 
delivery  of  the  corn.  Thereupon  Halliday  Brothers  got  an  attachment, 
and,  upon  the  arrival  of  the  steamboat  at  Cairo,  the  com  was  levied  on 
and  taken  from  the  possession  of  the  boat  by  virtue  of  the  same.  Hal- 
liday Brothers  stated  to  their  agent  Booth  his  impression  was  that*"  tbey 
attached  the  corn."  These  attachment  proceedings  resulted  in  tbe  sale 
of  the  corn  and  the  payment  of  the  net  iDroceeds  by  the  marshal  to  Hal- 
liday Brothers.     Hamilton  &  Dunnica  hereupon  brought  trespass  ogainst 
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Hallidaj  Brothers.  The  jury  found  for  the  plaintiffs,  and  judgment  ac- 
cordingly. 

Under  the  foregoing  statute  of  the  facts,  the  right  of  H.  &  D.  to  bring 
the  action  must  have  arisen  from  the  agreement  implied  or  presumed 
from  the  standing  agreement  with  S.,  K.  &  Co.  As  above  stated,  as  well 
as  the  facts  that  a  bill  of  exchange  was  drawn  by  S.,  K.  &  Co.  on  H.  &  D. 
against  the  specific  shipment  of  corn  and  paid  by  them,  and  also  that  the 
bill  of  lading  attached  to  the  bill  of  exchange  was  to  deliver  the  corn  to 
H.  &  D.,  and  came  into  their  possession,  this,  with  the  exception  of 
the  matter  of  the  bill  of  exchange,  is  substantially  the  condition  of  the 
case  at  bar.  Now,  in  the  case  at  bar,  there  is  an  agreement  to  ship  the 
goods  to  pay  a  previous  indebtedness,  a  shipment  thereof  in  accord- 
ance with  the  agreement,  and  a  bill  of  lading  consigning  the  property  to 
Baker,  which  came  into  his  possession  before  the  attachment.  "Usage 
has  made  the  possession  of  such  document "  (a  bill  of  lading)  "  equivalent 
to  the  possession  of  the  property  itself:"  Broadwell  v.  Holland,  77  111. 
805.  The  question  simply  is.  Do  the  facts  show  an  agreement  upon 
sufficient  consideration  to  appropriate  the  specific  property  to  the  pur- 
pose indicated  by  the  agreement?  If  so,  th«  legal  title  thereto  vests  in 
the  consignee  on  its  delivery  to  the  carrier,  just  as  in  the  case  of  a  ship- 
ment of  goods  upon  an  executed  consideration  by  a  vendor  to  a  vendee. 
The  distinction  between  the  cases  as  to  the  draft  can  make  no  difference 
as  to  the  principle  involved,  for  a  previous  indebtedness  is  as  much  a 
sufficient  and  veJuable  consideration  as  a  draft  honored  against  a  specific 
shipment. 

It  is  certainly  just  and  reasonable  that  under  such  circumstances  the 
right  of  action  for  damages  should  be  in  him  for  whose  use  and  benefit 
the  shipment  and  consignment  of  the  goods  are  made.  In  Halliday  v. 
Hamilton,  supra,  the  court,  by  Justice  Davis,  says:  '*  There  is  no  difficulty 
on  principle  and  authority  in  determining  the  right  of  the  parties  to  this 
controversy.  On  the  conceded  facts  of  this  case  there  can  be  no  ques- 
tion that  the  legal  title  to  the  twelve  hundred  and  fifty-six  sacks  of  corn 
passed  to  Hamilton  &  Dunnica  before  the  levy  of  the  attachment  of  Hal* 
liday  &  Brothers,  and  if  so,  the  judgment  of  the  circuit  court  must  be 
affirmed.  4^  4^  4^  if  this  were  the  case  of  a  mere  agreement  to  ship 
produce  in  satisfaction  of  antecedent  advances,  which  will  not  in  general 
give  the  factor  or  consignee  a  lien  upon  it  for  his  general  balance  until 
he  obtains  actual  possession  of  it,  the  attachment  would  hold  the  prop- 
erty; but  the  agreement  in  question  is  of  a  different  character  and  rests 
upon  a  different  legal  principle.  It  appropriates  specifically  twelve  hun- 
dred and  fifty-six  bags  of  corn  to  Hamilton  &  Dunnica,  with  an  intention 
that  they  shall  sell  it  to  pay  the  draft  drawn  against  it,  and  if  there  is 
any  surplus  remaining  after  this  is  done,  to  apply  it  in  liquidation  of  the 
advances  previously  made  for  Sherwood,  Earns  &  Co.  And-  this  appro- 
priation did  not  rest  in  intention  merely,  for  it  was  executed,  as  far  as  the 
parties  in  St.  Louis  could  execute  it,  by  the  transmission  of  the  bill  of 
lading  to  Hamilton  &  Dunnica.  J^s  soon  as  the  corn  was  deposited  with 
the  common  carrier,  who  was  the  bailee  for  the  purpose,  the  title  to  it. 
and  the  right  of  property  in  it  was  changed,  and  vested  in  Hamilton  & 
Dunnica,  to  whom  it  was  to  be  delivered."  This  is  the  effect  of  all  the 
cases  on  the  subject. 

A  contrary  rule  would  defeat  the  object  which  the  parties  to  the  agree- 
ment intended  to  accomplish  by  it,  and  would  severely  embarrass  com- 
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mercial  men  in  their  dealings  with  each  other,  for  it  can  be  readily  seen 
that  the  mode  of  transfer  adopted  in  this  case  is  necessary  for  the  pur- 
poses of  commerce.  If  Hamilton  &  Dunnica  had  purchased  the  corn 
outright,  they  could  not  hnye  got  a  better  legal  title  to  it  than  they  ac- 
quired under  the  admitted  facts  in  this  suit. 

The  legal  title  to  the  property  passed  to  them  to  carry  out  certain 
designated  purposes,  and  they  had  the  right  to  the  undisturbed  posses- 
sion of  it  until  these  j)urposes  were  effected.  It  may  be  said  that  Sher- 
wood, Karns  &  Co.  had  an  equitable  interest  in  any  surplus  that  might 
remain  of  the  proceeds  of  the  corn  after  the  claims  of  Hamilton  &  Dao- 
nica  were  satisfied,  and  that  this  equitable  interest  was  liable  to  attach- 
ment by  the  laws  of  Illinois.  "But  that  liability,"  says  Chief  Justice 
Taney,  in  Gibson  v.  Stevens,  6  How.  384,  "will  not  authorize  the  attach- 
ing creditor  to  take  the  property  out  of  the  hands  of  the  legal  owner 
before  his  claims  upon  it  are  discharged."  Besides,  it  is  clear  from  the 
evidence,  that  the  proceeds  from  the  corn  fell  far  short  of  liquidating  the 
indebtedness  due  Hamilton  &  Dunnica  from  Sherwood,  Karns  &  Co." 
So  in  the  case  at  bar,  the  highest  value  of  the  prox)erty  at  any  time  dar- 
ing the  attachment  did  not  reach  the  amount  of  the  indebtedness  from 
the  respondents  to  Baker. 

In  Gibson  v.  Stevens,  siipra,  the  facts,  as  stated  in  the  opinion 
of  the  court,  were  as  follows:  The  pork  and  flour  were  purchased 
by  McQueen  &  McKay  at  Fort  Wayne,  in  the  state  of  Indiana,  on 
the  fourth  of  April,  1844.  The  articles  were  in  the  warehouses  of 
the  respective  vendors  at  the  time  of  sale,  and  the  purchasers  took 
from  each  of  them  a  wiitten  memorandum  of  the  sale,  with  a  re- 
ceipt for  the  money,  and  engagement  to  deliver  them  on  board  of 
canal  boats  soon  after  the  opening  of  navigation.  There  was  also  a 
written  guaranty  from  the  respective  vendors  that  the  articles  sold 
should  pass  inspection.  By  the  order  of  McQueen  &  McKay,  they  were 
to  be  sent  by  canal  boats  to  Ludlum  &  Babcock,  their  agents  at  Toledo, 
in  the  state  of  Ohio,  to  be  held  by  them  until  they  received  orders  from 
McQueen  &  McKay.  The  documents  executed  by  the  warehousemen 
hereinbefore  mentioned  transferred  the  property  and  the  possession  of 
the  pork  and  flour  to  McQueen  &  McKay,  and  the  vendors  from  that 
time  held  it  for  them  and  as  their  bailees.  Being  thus  in  possession, 
McQueen  &  McKay  afterwards,  on  the  seventeenth  of  April,  in  the  city 
of  New  York,  in  consideration  of  the  advances  of  money  mentioned  in 
the  statement  of  the  case,  delivered  to  Gibson,  the  plaintiff  in  error,  the 
evidences  of  title  which  they  had  received  from  the  vendors,  indorsing 
thereon  an  order  upon  them  to  deliver  the  property  to  Gibson.  They  at 
the  same  time  delivered  a  letter  to  Ludlum  &  Babcock,  their  agents  at 
Toledo,  stating  that  they  had  received  an  advance  from  Gibson  upon 
this  property,  and  directing  them  to  deliver  it  to  him  and  to  comply  with 
bis  orders. 

Gibson  was  a  commission  merchant,  residing  in  New  York,  and  it  is 
admitted  that  this  transaction  with  McQueen  and  McKay  was  in  the  usual 
course  of  business.  On  the  twenty-second  of  April,  ten  days  after  this 
transfer,  the  j^roperty  was  seized  by  the  defendant  in  error,  as  sheriff, 
under  an  attachment  issued  on  the  same  day,  at  the  suit  of  the  bank,  to 
obtain  satisfaction  for  the  debt  due  to  it  from  McQueen  &  McKay.  At 
the  time  of  the  attachment,  the  pork  and  the  flour  still  remained  in  the 
warehouse  at  Fort  Wayne,  and  neither  the  warehousemen  nor  the  at- 
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taching  creditor  had  notice  of  the  transfer  to  Gibson.  The  agent  dis- 
patched by  him  arriyed  two  days  af terwards,  and  claimed  the  property. 
The  sheriff  refused  to  deliver  it  up,  and  this  action  of  replevin  was  there- 
upon brought  to  recover  it.  The  state  of  facts,  therefore,  upon  which 
Gibson  claimed  to  establish  his  interest  in  the  property  must,  in 
brief,  have  beeu,  that  he,  being  a  commission  merchant  in  New  York 
city,  made  advances  in  the  usual  course  of  business  to  the  owners  of  the 
goods  stored  at  Fort  Wayne,  Indiana,  receiving  from  them  their  evi- 
dences of  title,  and  the  letter  to  their  agent  at  Toledo,  to  deliver  the 
property  to  him,  as  above  stated. 

In  delivering  the  opinion.  Chief  Justice  Taney  says:  "Nor  as  respects 
the  legal  title  can  there  be  any  distinction  between  the  advances  made 
by  Gibson  and  an  actual  purchaser.  To  the  extent  of  his  advances,  he 
is  a  purchaser,  and  the  legal  title  was  conveyed  to  him  to  protect  his 
advances.  It  is  not  like  the  lien  of  a  factor  who  makes  advances  for  his 
principal  upon  goods  in  his  possession.  But  even  in  that  case  the 
property  can  not  be  withdrawn  from  his  hands  until  his  advances  are 
repaid.  But  in  the  case  before  us  the  title  of  Gibson  is  not  a  mere  lien. 
The  legal  title,  the  right  of  property,  passed  to  him,  and  McQueen  & 
McKay  retained  nothing  but  an  equitable  interest  in  the  surplus,  if  any 
remain  after  satisfying  the  claims  of  Gibson.  *  *  *  Neither  is  the 
equitable  interest  of  McQueen  &  McKay  in  the  surplus,  if  any  remain^ 
material  to  the  decision.  This  equitable  interest  is  no  doubt  liable  to 
attachment  by  the  laws  of  Indiana."  Then  follows  the  language  before 
given  in  the  case  of  Halliday  v.  Hamilton.  According  to  this  decision, 
Baker  was  a  purchaser  of  the  goods  *'  to  the  extent  of  his  advances"  and 
the  legal  title  was  conveyed  to  him  to  protect  his  advances.  As  we  have 
seen,  the  advances  by  Baker  to  the  appellants  were  in  excess  of  the 
value  of  the*  property.  At  no  time,  therefore,  after  the  shipment  of  the 
goods  in  question  was  there  any  interest  therein  belonging  to  the  appel- 
lants or  possession  thereof  which  gave  them  the  right  of  action  for  dam- 
ages for  a  trespass  thereto. 

It  is  claimed'  that  there  was  a  conflict  of  testimony  as  to  the  facts 
assumed  by  the  court  contained  in  the  instruction,  and  that  they  should 
liave  been  submitted  to  the  jury.  As  we  have  before  stated  in  relation 
to  these  facts,  they  were  not  contradicted,  nor  was  there  any  attempt  at 
controversy  in  relation  thereto.  They  went  entirely  as  to  the  question 
of  the  disability  of  the  appellants  to  sue,  which  we  have  found  to  be  the 
case,  both  from  the  uncontradicted  facts  and  the  law  applicable  thereto. 
If  the  case  had  been  submitted  to  the  ju]*y  and  k  verdict  rendered  for  the 
appellants,  it  would  have  been  the  obvious  duty  of  the  court  to  set  it 
aside.  There  has  been  no  claim  that  additional  evidence  bearing  upon 
these  facts  is  available,  and  the  presumption  is  that  all  the  evidence  in 
the  case  has  been  submitted.  Under  the  above  state  of  facts,  the  judg- 
ment must  have  been  for  the  respondents,  and  a  submission  of  them  to* 
the  jury  was  vain  and  useless. 

The  appellants  having  no  right  of  action,  the  instruction  to  find  for^ 
{he  respondents  was  correct.    This  being  decisive  of  the  case,  it  is  not 
necessary  to  consider  the  objection  to  the  second  instruction. 

The  judgment  is  affirmed. 
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Boyd  v.  Platneb  et  al. 

Filed  January  10,  I884. 

An  I3  JTTNCTId  WILL  NOT  IsSUE  TO  RESTRAIN  PROCEEDINGS  UNDER  A  JUDGMENT  rea- 

derccl  in  favor  of  a  plaintiff  in  ac  action  prosecuted  by  him  by  a  name  in  which  merely 
the  initial  of  his  Christian  name  was  stated,  when  no  objection  was  made  to  the  com- 
plaint on  that  ground. 

Courts  have  No  Authortty,  under  Section  813  of  the  Code  op  Civil  Procedure, 
TO  Revive  a  Judgment  rendered  in  favor  of  a  partnership,  and  continue  the  same  in 
the  names  of  the  surviving  partners,  and  issue  execution  thereon  in  such  names  after 
more  than  six  years  have  ehtpsed  since  the  rendition  of  the  judgment. 

Ap^eai.  from  a  jadgment  of  the  first  district  court  for  Madison  coanty, 
entered  in  favor  of  the  defendants.    The  opinion  states  the  facts. 

J,  E.  Calloway y  for  the  appellant. 

Eenry  N,  Blake,  for  the  respondents. 

GaIiBbaith,  J.  This  action  was  brought  by  the  appellant  to  restrain 
one  of  the  defendants,  the  sheriff  of  Madison  county,  from  making  and 
delivering  a  deed  for  certain  real  property  sold  by  him  under  an  execu- 
tion, and  also  to  stay  farther  proceedings  under  the  judgment  on  which 
the  execution  issued,  and  that  the  jadgment  itself  be  declared  null  and 
void.  The  complaint  alleged  in  substance  that  on  the  fifth  day  of  Sep- 
tember, 1870,  a  certain  action  was  begun  in  the  probate  court  of  Madi- 
son county,  Montana  territory,  entitled  ''E.  Greighton  &  Co.,  plaintiffs, 
against  Bobert  Hedges,  James  Boyd,  and  A.  S.  Potter,  defendants."  That 
on  the  nineteenth  of  September,  1870,  the  probate  court  rendered  and 
entered  a  judgment  in  favor  of  E.  Creighton  &  Go.  against  said  Hedges, 
Boyd,  and  Potter  for  the  sum  of  four  hundred  and  twenty-nine  dollars, 
and  costs  of  suit.  That  on  the  fifteenth  day  of  December,  1879,  Edward 
Greighton,  John  A.  Greighton,  and  Patrick  A.  Largey  filed  in  the  same 
court  a  certain  paper,  entitled  in  their  names,  and  against  said  defend- 
ant, appearing  from  its  contents  to  have  beena  notice  that  on  the  fif- 
teenth day  of  January,  1880,  or  as  soon  thereafter  as  counsel  could  be 
heard,  they  would  apply  to  the  court  for  an  order  reviving  the  said 
judgment,  and  for  leave  to  issue  an  execution  thereon,  and  that  it  be  is- 
sued in  the  name  and  favor  of  John  A.  Greighton  and  Patrick  A.  Largey, 
surviving  partners  of  E.  Greighton  &  Go.  This  was  signed  by  John  A. 
Greighton  and  Patrick  A.  Largey,  *'  surviving  partners  of  firm  E.  Greigh- 
ton &  Go.,  by  Samuel  Word,  their  attorney."  That  an  affidavit  to  revive 
the  judgment,  and  notices  that  Patrick  A.  Largey  and  John  A.  Greighton 
were  partners  with  Edward  Greighton,  and  composed  the  firm  of  E. 
Greighton  &  Go.,  was  filed  the  same  day. 

That  on  the  twentieth  day  of  January,  1880,  after  a  hearing  *^  upon 
the  notice  of  the  plaintiffs  for  leave  of  court  to  order  an  execution  upon 
the  judgment,"  the  said  court  made  and  entered  an  order  in  the  case 
now  entitled  ''  Edward  Greighton,  John  A.  Greighton,  and  Patriclf  A 
Largey,  plaintiffs,  v.  Bobert  Hedges,  James  Boyd,  and  Anson  Pol 
defendants,"  *'that  plaintiffs  have  an  execution  upon  said  judj 
against  the  defendants  James  Boyd  and  Bobert  Hedges,"  these 
the  defendants  served  with  the  above  notice.  That  afterwards,  a] 
instance  of  Patrick  A.  Largey  and  John  A.  Greighton,  a  certified  i  nans- 
cript  of  said  judgment  was  filed  with  the  clerk  of  the  district  cq^uit  of 
Madison  county,  and  was  docketed  in  the  manner  prescribed  bj^  law. 
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and  an  execution  issued  thereon,  directed  to  Marshall  D.  Platner,  sheriff 
of  Madison  county,  who,  in  obedience  thereto,  levied  upon  certain  real 
property  of  the  appellant  James  Boyd,  and  sold  the  same  to  Patrick  A. 
Ijargey,  one  of  the  respondents.  It  was  further  alleged  that  the  judg- 
ment rendered  in  the  probate  court,  in  favor  of  E.  Creighton  &  Co.,  and 
against  Robert  Hedges,  James  Boyd,  and  M.  D.  Platner,  was  "  null  and 
void,"  for  uncertainty  in  this,  that  neither  the  Christian  name  of  the  said 
**  E.  Creighton,  nor  of  any  one  of  the  company,  is  given,  set  forth,  or 
mentioned  in  said  action."  **  That  E.  Creighton  &  Co.  was  a  company  and 
copartnership  at  the  time  said  action  was  instituted,"  and  not  a  corpora- 
tion. That  more  than  six  years  had  elapsed  since  the  rendition  of  said 
judgment,  at  the  date  of  this  proceeding  to  revive  the  same,  and  that  in 
the  mean  time  the  property  of  the  defendant  was  sold,  under  an  execu- 
tion issued  by  virtue  of  said  judgment.  That  before  the  revival  of  the 
judgment  Edward  Creighton  had  died,  and  that  no  one  had  been  ap- 
pointed to  administer  upon  his  estate;  nor  had  he  any  executors  or  legal 
representative.  That  unless  restrained,  Marshall  D.  Platner,  sheriff  of 
Madison  county,  will  execute  and  deliver  to  Patrick  A.  Largey  a  deed 
for  the  real  property  sold  by  him,  as  above  stated,  which,  if  done,  will 
cast  a  cloud  upon  the  title  of  plaintiff.  The  prayer  of  the  complaint  was 
for  an  injunction  pendente  lite;  that  upon  the  said  hearing  the  sheriff  be 
perpetually  enjoined  from  making  or  delivering  a  deed  of  the  property 
so  sold,  or  any  part  thereof,  to  Patrick  A.  Largey;  and  that  ''the  said 
Patrick  A.  Largey  and  John  A.  Creighton,  their  agents,  attorneys,  and 
legal  representatives,  and  also  as  the  legal  representatives  and  surviving 
partners  of  the  firm  of  E.  Creighton  &  Co.,  be  perpetually  restrained 
from  taking  any  action  or  proceeding  under"  said  judgment  of  E. 
Creighton  &  Co.,  and  that  said  judgment  be  declared  null  and  void^  and 
of  no  effect. 

On  the  second  of  November,  1881,  an  order  was  made  by  the  judge  at 
chambers  enjoining  the  sheriff  from  making  or  delivering  a  deed  for  the 
said  property  until  the  further  order  of  the  court.  The  grounds  of  de- 
murrer were  that  the  complaint  did  not  state  facts  to  constitute  a  cause 
of  action.  The  court  sustained  the  demurrer,  and  the  appellant  abiding 
by  his  complaint,  judgment  was  rendered  dismissing  the  action  and  dis- 
solving the  preliminary  injunction,  and  for  the  defendants  for  costs. 

The  only  question  presented  to  the  court  by  the  argument  of  the  ap- 
pellant relates  to  the  legality  of  the  proceedings  and  judgment  in  the 
original  action  of  E.  Creighton  &  Co.  in  the  probate  court.  The  law 
requires  that  the  *' action"  should  be  presented  in  the  name  of  the  real 
party  in  interest,  and  that  the  complaint  should  contain  ''  the  names  of 
the  parties  to  the  action,  plaintiff  and  defendant." 

There  was  no  statute  providing  that  a  suit  might  be  brought  in  a  firm 
or  copartnership  name.  E.  Creighton  &,  Co.  was  not  the  name  of  a 
person;  the  record  showed  it  to  have  been  the  name  of  a  company  or  co- 
partnership. But  it  may  be  assumed  that  E.  Creighton  was  the  name  of 
an  association  of  persons  constituting  a  partnership  whose  name  was 
E.  Creighton  &  Co.  That  defendant  should  therefore  have  demurred  to 
the  complaint  for  a  defect  of  parties:  A.  M.  Oilman  &,  Co.  v.  Cosgrove^ 
22  Cal.  357.  But  it  is  further  claimed  that  E.  Creighton  is  not  a  legal 
name,  and  that  the  Christian  name  of  Creighton  should  have  been 
stated  in  the  complaint  in  the  original  action  in  the  probate  court,  and 
the  judgment  rendered  in  the  case  is  therefore  void  for  uncertainty. 
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Beliance  for  tbeir  position  is  bad  upon  the  case  of  Webold  v.  Herman, 
2  Mont.  609.  It  is  true,  that  in  this  case  the  majority  of  the  supreme 
court  so  held. 

But  the  question  then  came  before  the  court  on  the  oyerruling  of  a  demur- 
rer to  the  complaint,  on  the  ground  that  the  Christian  name  of  the  plaintiff 
did  not  appear  therein.  The  bearing  of  such  a  defect  upon  the  judgment 
when  no  objection  had  been  made  to  the  .complaint  on  that  ground  at  the 
proper  time,  was  not  before  the  court,  and  so  far  as  the  effect  in  the 
judgment  was  concerned,  the  language  of  the  court  was  obiier  dictum. 
The  same  question  came  before  the  court  at  the  same  term  in  the  case  of 
Kichols  V.  Dobbins,  2  Mont.  540,  as  an  appeal  from  an  order  overruling  a 
motion  for  a  new  trial,  when  the  objection  came  too  late,  being  taken 
after  answer,  and  it  was  held  by  the  court,  the  same  judge.  Wade,  C.  J., 
delivering  the  opinion  who  had  rendered  the  opinion  in  Webold  v.  Her- 
man, 'Hhat  the  appellant  waived  this  objection  by  answering,  thus 
recognizing  the  respondent  by  the  name  in  which  he  brings  this  action/' 
The  court  says  it  is  too  late  to  raise  this  objection  to  the  complaint  after 
answering,  and  it  can  not  be  presented  for  the  first  time  to  the  court 
after  the  verdict  on  appeal.  In  the  case  of  Webold  v.  Herman,  we  held 
that  the  failure  to  set  forth  the  Christian  name  of  the  plaintiff  rendered 
the  complaint  uncertain.  But  this  uncertainty  must  be  taken  advantage 
of  by  demurrer,  and  defendant  shall  be  taken  to  have  waived  the  same: 
Civil  Practice  Act,  Mont.,  sec.  55. 

In  case  at  bar  no  such  objection  was  ever  made,  and  it  is  now  too  kte 
to  urge  it  in  this  application  to  stay  proceedings  at  law,  and  to  nullify 
the  judgment.  The  argument  presented  to  the  court  by  the  api>ellaut 
only  raises  the  above  question.  Bat  this  is  an  appeal  from  an  order 
sustaining  a  demurrer  and  a  judgment  for  the  respondents,  and  in  conse- 
quence thereof  the  whole  question  is  therefore  properly  before  us  of  the 
sufi&ciency  of  the  complaint  to  warrant  the  relief  demanded. 

The  law  in  relation  to  issuing  executions  on  judgments  after  five  years 
from  the  entry  thereof,  contained  in  the  revised  statutes,  section  813, 
code  of  civil  procedure,  limits  the  court  to  the  exercise  of  their  power 
alone  upon  compliance  with  its  provisions,  and  grants  no  authority  to 
modify  the  judgment  in  any  way  whatever,  or  to  change  the  record  upon 
which  it  was  obtained.  *'As  a  general  rule,  no  final  judgment  can  be 
amended  after  the  term  at  which  it  was  rendered:"  Freeman  on  Judg- 
ments, sec.  70.  There  are  exceptions  to  this  rule,  as,  for  example,  when 
the  judgment  can  be  amended  by  the  record,  as  in  the  case  of  correction 
of  mere  clerical  errors  or  misprisions  by  the  clerk,  which  maybe  made  so 
as  to  conform  the  record  to  the  truth.  But  the  application  that  the  exe- 
cution issue  in  the  name  and  favor  of  John  A.  Creighton  and  Patrick  A. 
Largey  was  not  based  upon  any  of  the  above  grounds,  but  simply  upon  the 
fact  that  they  were  the  surviving  partners  of  E.  Creighton  &  Co.  The  only 
foundation  for  the  order  authorizing  the  issue  of  an  execution  in  their  favor, 
the  effect  of  which,  if  it  had  any  at  all,  was  to  make  them  parties  plaintiff 
to  the  action,  was  an  affidavit  made  at  the  time,  being  more  than  six  years 
after  the  rendition  of  the  judgment,  in  substance  that  the  above  persons 
were,  at  the  time  of  the  rendition  thereof,  partners  with  Edward  Creighton 
under  the  firm  name  of  E.  Creighton  &  Co.  We  think  that  at  this  time, 
upon  this  showing,  the  probate  court  had  no  power  to  make  the  above  order, 
so  far  as  P.  A.  Largey  and  John  A.  Creighton  were  concerned,  for  want 
of  jurisdiction.    The  record  shows  that  at  this  time  E.  Creighton  wosde- 
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ceased,  and  the  application  for  a  revival  of  the  judgment  was  not  made 
by  an  administrator  or  other  legal  representative  of  the  estate,  nor  was 
there  ever  a  suggestion  of  his  death  upon  the  record,  nor  the  substitution 
of  such  administrator  or  other  legal  representative.  Under  these  circum- 
stances, the  order  could  not  have  the  effect  to  revive  the  judgment  to  au- 
thorize the  issue  of  an  execution.  At  the  time,  therefore,  that  the  trans- 
cript of  the  judgment  was  entered  in  the  district  court,  it  was  dormant, 
and  was  so  at  the  time  the  execution  was  issued  under  which  the  sale  of 
the  real  property  was  made,  the  delivery  of  a  deed  for  which  was  asked 
to  be  enjoined  in  this  proceeding.  A  dormant  judgment  is  not  a  lien 
against  real  estate.  Our  conclusion,  therefore,  is  that  the  judgment  was 
only  in  favor  of  E.  Creighton,  that  there  was  no  revival  thereof,  that  the 
filing  thereof  in  the  district  court  did  not  make  it  a  lien  against  real  es- 
tate, and  execution  could  not  issue  thereon. 

The  judgment  is  reversed,  and  the  preliminary  injunction  continued  in 
force  until  proceedings  are  had  in  accordance  with  this  opinion. 


SUTREME  COURT  OF  NEW  MEXICO, 

Tebbitoby  of  New  Mexico  v.  Kikiiby. 

JFUed  Janvaryt  ISSJ^ 

A  Motion  pob  a  Change  of  Ventte  ra  Addressed  to  the  Sound  Discretion  of 
the  trial  court,  and  the  action  of  such  court  thereon  wiU  not  be  reversed  unless  it  ap- 
pears that  such  discretion  has  been  grossly  abused. 

In  Reviswino  the  Ruling  of  the  Trial  Court  in  Refusing  to  grant  a  prisoner 
a  continuance,  so  that  the  testimony  of  absent  witnesses  might  be  produced  to  prove  an 
tdibit  the  appellate  court  is  authorized  to  examine  the  whole  record,  as  well  subsequent 
to  as  before  such  ruling,  in  order  to  determine  whether  there  was  any  abuse  of  discre- 
tion. It  may  also  consider  the  fact  that  the  defendant  did  not  himself  take  the  stand 
as  a  witness,  as  it  is  only  at  his  trial  and  before  the  facts  are  passed  upon  by  the  jury, 
that  his  failure  to  do  so  shall  not  raise  any  presumption  against  him,  and  under  such  a 
state  of  the  record  it  will  not  be  held  that  there  has  been  an  abuse  of  discretion. 

The  Uncorroborated  Testimony  of  an  Accomplice  may  be  sufficient  to  warrant  a 
conviction. 

Refusal  of  the  Court  to  Give  an  iNSTRucnoN  Which  has  Alreadt  been 
GrvsN  in  substance,  in  reference  to  the  nature  of  and  degree  of  credibility  to  be  attached 
to  the  testimony  of  an  accomplice,  is  not  error. 

The  Testimony  of  a  Witness  to  the  Effect  that  He  Saw  the  Defendant  at 
bis  Home,  and  in  the  vicinity  of  the  place  where  the  crime  was  committed,  is  corrobo- 
rative of  the  testimony  of  an  accomplice  as  to  the  defendant's  guilt,  when  the  defense 
relied  on  is  an  aUbi. 

To  Corrobobate  the  Testimony  of  an  Accompuce,  the  evidence  must  not  only 
corroborate  his  story  in  a  general  way,  as  to  the  fact  of  the  crime  itself,  but  must  tend 
to  show  that  the  defendant  took  part  in  the  commission  of  the  crime. 

Appeal  from  a  judgment  of  the  district  court  for  Dofia  Ana  countjr,, 
convicting  the  defendant  of  larceny.     The  opinion  states  the  facts. 

WiUiam  Breeden^  atiomey  general,  for  the  territory. 

W.  T,  Thomlon,  for  the  appellant. 

Bell,  J.  The  appellant  was  jointly  indicted  with  several  other  per- 
sons, in  the  district  court  for  Dofia  Ana  county,  at  the  March  term,  1883. 
The  ofTense  charged  was  the  larceny  of  certain  cattle.  He  was  tried 
separately,  convicted,,  and  sentenced  to  imprisonment  for  five  years,  and 

.  No.  8—2 
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to  pay  a  fine  of  five*  hundred  dollars.    From  this  judgment  against  him 
he  has  appealed. 

The  errors  alleged  to  have  been  committed  in  the  court  below  are: 
1.  An  abuse  of  discretion  on  the  part  of  the  court,  in  refusing  to  chaugs 
the  venue.  The  rule  of  law  is,  that  the  appellate  court  will  not  ordlnarilj 
entertain  an  appeal  from  the  iniling  of  the  court  below  on  a  matter  that 
is  purely  in  the  discretion  of  that  court.  Before  doing  so,  it  must  appear 
that  the  discretion  has  been  so  grossly  abused  as  to  amount  to  a  perver- 
sion of  justice. 

The  question  of  a  change  of  venue  is  addressed  to  the  sound  discretion 
of  the  court,  and  is,  perhaps,  more  than  any  other  exercise  of  discretion, 
a  difficult  one  to  review.  The  appellate  court  can  never  have  before  it 
all  the  facts  and  circumstances  as  they  appeared  to  the  presiding  judge 
in  the  court  below,  and  upon  which  his  ruling  was  founded.  The  change 
of  venue  was  prayed  for  in  this  case,  because  of  the  alleged  prejudice 
which  existed  among  the  residents  of  Dofla  Ana  county  against  the  de- 
fendant. It  was  supported  by  the  affidavits  of  several  citizens  of  that 
county.  These  affidavits  charge,  in  substance,  that  it  would  be  impossi- 
ble to  secure  in  that  county  an  impartial  jury.  The  court  thought  other- 
wise, and  denied  the  motion. 

In  considering  the  appeal  from  that  ruling,  this  court  must  be  justly 
influenced  by  the  fact  that  the  learned  judge  who  presided  in  the  lower 
court  has  for  many  years  been  himself  a  resident  and  citizen  of  Dofia 
Ana  county.  He  was  personally  cognizant  of  the  condition  of  feeling 
existing  in  that  community,  and  was,  of  course,  the  very  best  judge  of  i^s 
possible  effect  upon  the  trial  of  the  defendant.  The  ruling  of  the  court 
on  the  question,  therefore,  may  have  been  based  upon  much  better 
evidence  than  the  record  here  affords  us.  In  addition  to  these  consid- 
erations, this  court  will  also  take  judicial  notice  that  the  panel  of  jurors 
selected  to  try  causes  at  the  district  court  for  the  third  judicial  district 
of  the  territory,  and  held  at  Las  Cruces,  were,  under  the  law,  drawn  from 
the  body  of  the  whole  district,  which  comprises  three  of  the  largest 
counties  of  the  territory,  and  that  therefore  local  prejudice  in  Dofia  Ana 
county,  if  such  prejudice  existed,  would  not  necessarily  prevent  securing 
a  jury  from  the  other  counties  of  the  district.  We  can  not  say  that  there 
was  any  abuse  of  discretion,  and  we  are  consequently  of  the  opinion  that 
there  was  no  error  in  denying  the  motion. 

The  next  alleged  error  is:  2.  An  abuse  of  discretion,  in  refusing  a 
continuance. 

The  motion  for  a  continuance  was  made  upon  the  affidavit  of  the  de- 
fendant himself,  and  asked  that  the  trial  be  postponed  until  the  follow- 
ing term  of  the  court.  Various  reasons  are  assigned  for  the  continuance 
in  this  affidavit,  but  the  principal  ones  are  that  witnesses  were  aheent 
who  could  prove  an  alibi  for  him,  and  also  witnesses  who  could  prove 
from  whom  he  had  purchased  certain  cattle,  with  the  purchase  of  which 
he  was  charged,  knowing  them  to  be  stolen.  The  affidavit  also  alleges 
that  the  defendant  was  not  aware  of  the  charges  against  him  until  the 
second  week  of  the  term  of  the  court  at  which  he  was  tried,  and  too 
late  to  get  his  witnesses  at  that  time. 

This  latter  charge  is  denied  explicitly  by  an  affidavit  of  the  officer  who 
arrested  him,  who  says  that  three  days  after  the  arrest  he  visited  the 
defendant  in  jail,  and  there  informed  him  of  all  the  charges  against 
him;  that  he  read  to  him  a  statement  of  the  charges,  which  he  had  fully 
written  out. 
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As  to  tbe  first  portion  of  the  affidavit  vrliich  we  haye  recited,  alleging 
inability  to  secure  the  attendance  of  witnesses  to  prove  an  alibi,  and  of 
witnesses  to  prove  how  he  became  possessed  of  certain  cattle  alleged  to 
have  been  stolen,  it  is  quite  enough  to  say  that  tbe  record  shows  that, 
though  the  defendant,  of  all  other  persons  in  the  world,  was  best  in- 
formed on  these  subjects,  he  failed  to  take  the  stand  as  a  witness,  and 
testify  to  these  facts  in  his  own  behalf.  In  considering  the  question 
of  the  alleged  error  for  abuse  of  discretion  in  denying  a  continu- 
ance, the  court  can  not  shut  its  eyes  to  so  important  a  fact,  disclosed 
by  the  record.  On  appeal  from  such  a  ruling,  the  court  is  authorized  to 
examine  the  whole  record,  as  well  subsequent  to  as  before  the  ruling, 
in  order  to  determine  whether  there  was  any  abuse.  It  is  also  entirely 
proper  to  take  into  consideration  the  fact  that  the  defendant  did  not 
himself  take  the  stand  as  a  witness,  as  it  is  only  at  his  trial,  and  before 
the  facts  are  passed  upon  by  the  jury,  that  his  failure  to  do  so  shall  not 
raise  any  presumption  against  him.  After  trial,  and  on  review,  the  ap- 
pellate court  can  consider  it. 

That  the  defendant  should  have  failed  to  take  the  stand  as  a  witness 
on  his  own  behalf,  under  the  advice  of  learned  and  zealous  counsel,  can 
not  change  the  effect  which  that  course  must  necessarily  have  upon  the 
court  in  considering  this  particular  question.  To  say  that  the  court 
below  grossly  abusedp  its  discretion,  under  such  a  state  of  the  record, 
would  be  in  our  judgment  wholly  unwarranted.  We  find  no  error  in  the 
ruliug. 

The  next  assignment  of  error  is  upon  the  refusal  of  the  court  to  give 
the  following  instructions: 

''1.  The  jury  is  instructed  that  the  testimony  of  the  witness  Sierra  is 
not  of  itself  sufficient  to  warrant  the  conviction  of  the  defendant  in  this 
case;  and  further,  if  the  jury  believes  from  the  testimony  that  the 
defendant  Kinney  was  not  present  when  the  crime  charged  in  this 
indictment  was  committed,  but  was  in  El  Paso,  then  he  must  be 
acquitted. 

'^  2.  The  court  instructs,  tbe  jury  that  the  testimony  of  the  accomplice 
is  always  received  without  caution,  and  that  while  the  jury  are  the  solo 

i'udges  of  the  credibility  of  the  witness  and  of  the  weight  to  be  given  to 
lis  testimony,  that  it  is  the  duty  of  the  court  to  caution  you  of  the  dan- 
ger of  convicting  upon  the  testimony  of  an  accomplice  alone. 

"3.  I  instruct  the  jury  that  they  will  not  be  justified  in  finding  the 
defendant  guilty  upon  the  uncorroborated  testimony  of  the  accomplice 
Margarito  Bierra,  and  he  must  be  corroborated,  not  only  as  to  the  circum- 
stances of  the  commission  of  the  crime,  but  he  must  be  corroborated  as 
to  the  defendant's  connection  with  it,  for  it  will  be  presumed  that  as 
the  witness  was  present  when  the  crime  was  committed,  and  participated 
in  it,  that  he  will  tell  the  circumstances  truly — the  danger  is,  that  after 
having  stated  the  circumstances  truly,  that  he  may  accuse  some  innocent 
person  of  the  crime  in  order  that  ^he  may  derive  some  fancied  benefit 
himself. 

"4.  In  weighing  the  evidence  of  the  witness  Margarito  Sierra,  they 
should  remember  that  he  is  a  self-convicted  thief;  that  he  admits  he 
helped  to  steal  the  cattle;  that  he  admits  he  was  preseut  when  they  were 
sold,  and  that  there'  were  witnesses  to  prove  his  presence  at  the  sale,  and 
connection  with  the  cattle,  and  that  he  was  liable  to  prosecution  therefor, 
and  that  he  hoped  and  expected  immunity  from  his  owu  crimes  as  a 
reward  for  his  testimony," 
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It  Tvas  not  error,  in  our  opinion,  for  the  court  below  to  refuse  to 
charge  the  first  of  these  proposed  instructions  taken  as  a  whole.  The 
latter  part  of  it,  which  requests  the  court  to  charge  the  jury,  that  if  the 
defendant  was  not  present  when  the  crime  was  committed,  but  was  at  £1 
Paso,  which  the  evidence  shows  to  be  a  town  many  miles  distant  from 
the  place  where  the  crime  was  committed,  had  it  stood  alone,  would  have 
been  sound  law. 

But  the  first  part  of  this  instruction,  which  asks  the  court  io  charge 
that  the  testimony  of  the  accomplice.  Sierra,  is  not  sufficient  of  itself  to 
warrant  the  conviction  of  the  defendant  in  the  case,  is  not  the  law,  in 
our  opinion.  - 

Counsel,  in  his  brief,  and  on  the  argument,  cited  section  380  of  Green- 
leaf  on  Evidence,  as  supporting  the  proposition  that  the  jury  should 
have  been  instructed  that  they  could  not  find  the  defendant  guilty  upon 
the  uncorroborated  testimony  of  an  accomplice.  The  part  of  the  section 
cited  is  as  follows:  **It  is  now  so  generally  the  practice  to  give  them 
said  advice,  that  its  omission  would  be  regarded  as  an  omission  of  duty 
on  the  part  of  the  judge." 

Counsel  would  have  the  court  believe  that  this  language  was  used  in 
support  of  his  proposition.     Such,  however,  is  not  the  fact. 

The  whole  of  the  section  in  question,  from  which  counsel  cited  the 
portion  of  a  sentence  only,  above  quoted,  in  our  judgment,  fairly  ex- 
presses the  law  oh  the  subject,  and  is  as  follows:  '*The  degree  of  credit 
which  ought  to  be  given  to  the  testimony  of  an  accomplice,  is  a  maltei 
exlcusively  within  the  province  of  the  jury.  It  has  sometimes  been  said, 
that  they  ought  not  to  believe  him  unless  his  testimony  is  corroborated 
by  other  evidence;  and,  without  doubt,  just  caution  in  weighing  such 
testimony  is  dictated  by  prudence  and  good  reason.  But  there  id  no  such 
rule  of  law;  it  being  expressly  contended  that  the  jury  may,  if  they 
2)lease,  act  upon  the  evidence  of  the  accomplice,  without  any  confirma- 
tion of  his  statement.  But  on  the  other  hand,  judges  in  their  discretion 
will  advise  a  jury  not  to  convict  of  felony  upon  the  testimony  of  an  ac- 
complice alone  and  without  corroboration.''  Then  follows,  as  part  of  the 
sentence,  the  language  which  counsel  cites  as  though  the  author  Lad 
used  it  to  support  the  proposition  that  a  conviction  could  not  be  had 
upon  the  uncorroborated  evidence  of  an  accomplice.  For  a  judge  in  his 
discretion  to  advise  a  jury  not  to  convict  upon  the  testimony  of  an  ac- 
complice, uncorroborated,  is  a  very  different  thing  from  telling  them  that 
they  could  not  convict  upon  such  testimony. 

Of  course  it  is  now  and  always  has  been  the  law,  that  the  evidence  of 
a  partnership  husineas  is  competent  to  go  to  a  jury.  If  such  evidence  is 
allowed  to  go  to  a  jury,  it  logically  follows  that  they  have  the  power  to 
believe  and  act  on  it.  It  differs  only  from  other  evidence  in  that  it  nec- 
essarily comes  from  a  corrupt  source,  and  is  to  be  viewed  with  suspicion 
and  received  by  the  jury  with  the  greatest  caution. 

Taylor  on  Evidence  lays  the  rule  down  in  the  same  language  used  by 
Greenleaf  in  the  section  quoted  by  us.  He  evidently  borrowed  it  from 
that  author.  In  the  rule  as  laid  down  by  Taylor,  there  is,  however,  this 
additional  proposition:  **  The  jury  may,  if  they  please,  act  upon  the  evi- 
dence of  an  accomplice,  even  in  a  capital  case,  without  any  confirmation 
of  his  statement." 

Phillips  on  Evidence  lays  down  the  rule  to  be:  "Since  accomplices 
are  competent  witnesses,  it  appears  to  follow  that  if  their  testimony  ia 
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believed  by  tbe  jury,  a  prisoner  may  be  legally  convicted  upon  it,  tbough 
it  be  unconfirmed  by  any  other  evidence:"  1  Phill.  Ev.  110,  and  notes. 

In  the  exercise  of  a  sound  discretion,  the  judge  will  doubtless,  in 
many  cases,  strongly  advise  the  jury  against  convicting  on  such  evidence, 
but  the  law  does  not  require  him  to  do  so,  and  he  is  to  be  governed  iu 
the  exercise  of  his  discretion  by  the  facts  in  each  particular  case. 

In  the  case  mostly  relied  upon  by  counsel  for  appellant,  but  for  an- 
other purpose,  as  we  will  see  later,  Chief  Justice  Gray  begins  the  opin- 
ion of  the  court  in  the  following  language:  *'It  has  always  been  held 
that  a  jury  might,  if  they  saw  fit,  convict  on  the  uncorroborated  testi- 
mony of  an  accomplice.  Lord  Hale,  Lord  Holt,  and  Lord  Mansfield 
treated  the  question  of  his  credibility  as  one  wholly  for  the  determina- 
tion of  the  jury,  without  any  precise  rule  as  to  the  weight  to  be  given  to 
his  testimony:"  Commonwealth  v.  Holmes,  127  Mass.  424. 

We  are  therefore  clearly  of  the  opinion  that  the  court  properly  re- 
fused the  first  of  these  proposed  instructions.  It  was  not  error  for  the 
court  to  refuse  the  second  instruction  asked  for,  the  instructions  given 
by  the  court  having  covered  it. 

From  the  suspicious,  and  as  we  have  observed  necessarily  corrupt, 
character  of  the  evidence  of  an  accomplice,  courts  have  uniformly  in- 
structed juries  specially  in  regard  to  the  mode  in  whicii  they  are  to  treat 
it.  These  instructions  vary  in  the  language  in  which  they  have  been 
couched,  but  in  effect  are:  that  the  jury  shall  receive  such  testimony  with 
great  caution,  scrutinize  it  witli  much  care,  and  act  on  it  after  careful 
consideration  of  its  source.  In  the  case  at  bar,  the  court  below  complied 
with  this  rule.  On  this  subject  the  court  charged  the  jury:  ''It  is  n 
well-settled  principle  of  the  law  of  evidence  that  the  testimony  of  an 
accomplice  should  be  received  by  the  jury  with  great  caution,  and  while 
you  alone  are  to  determine  the  weight  and  credibility  of  the  testimony, 
it  is  my  duty  to  inform  you  that  in  determining  the  credibility  of  the 
testimony  of  this  accomplice  it  will  be  proper  for  you  to  consider  the 
fact  that  he  is  an  accomplice.  Also,  you  should  consider  the  question 
whether  the  accomplice  had  any  interest  in  giving  his  testimony  that 
might  influence  him  in  giving  false  testimony."  This  instruction,  as  we 
have  stated,  fully  complied  with  the  duty  of  the  court  in  regard  to  this 
question,  as  we  have  seen  from  the  numerous  authorities  cited  and  consid- 
ered. The  fourth  instruction  asked  for  we  have  already  fully  disposed 
of  by  our  opinion  in  regard  to  the  first,  and  the  court  properly  refused 
to  charge  it. 

We  come  now  to  the  final  assignment  of  error,  which  is  the  giving  of 
the  following  instruction  by  the  court:  "There  is  also  testimony  which, 
if  true,  corroborates  in  some  material  points  the  testimony  of  this  ac- 
complice." This  instruction  the  counsel  insists  was  error,  for  the  rea- 
son that  there  was  no  evidence  to  corroborate  the  accomplice  Sierra, 
which  convicted  the  defendant  of  the  crime.  The  case  already  cited, 
of  Commonwealth  v.  Holmes,  8upra,  is  cited  as  authority  on  this  sub- 
ject. That  case,  which  was  most  elaborately  examined  by  the  supremo 
court  of  Massachusetts,  decides,  and  we  think  correctly,  that  to  corrob- 
orate the  evidence  of  an  accomplice  does  not  mean  simply  to  corrobarate 
bis  story  in  a  general  way,  as  to  the  fact  of  the  crime  itself,  but  that  he 
must  be  corroborated  by  evidence  tending  to  show  that  the  defendant 
took  part  in  the  commission  of  the  crime. 

The  case  was  cited  by  the  counsel  to  show  that  the  evidence  which  was 
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introduced  in  that  case  to  corroborate  tbe  accomplice  was  similar  to  what 
was  relied  on  by  the  territory'  iu  the  case  at  bar;  that  the  supreme  court  of 
Massachusetts  reversed  the  judgment  in  the  former  case  for  error  in  ad- 
mittiog  the  evidence  objected  to ;  and  that  this  court  will  do  so  in  this  cause 
because  of  the  similarity  of  evidence  introduced  in  both  cases. 

Iu  the  Massachusetts  case  the  defendant  Holmes  was  indicted  for 
burning  the  barn  and  shed  of  John  C.  Munson,  in  the  night-time  of  Sep- 
tember 11,  1876.  An  accomplice,  Charles  Sumer,  who  had  himself  been 
tried  and  convicted  of  the  same  offense,  was  examined  as  a  witness  for 
the  prosecution.  He  testified,  among  other  things,  that  on  the  eveniog 
of  September  2,  1876,  being  Saturday,  he  left  his  father's  house,  walked 
to  the  village  of  Housetown,  about  two  miles  off,  arrived  there  at  eight 
o'clock,  attended  a  lecture  which  closed  at  nine  o'clock,  went  out  of  iho 
hall,  walked  with  William  Moore,  and  two  girls  whom  they  found  in  tbe 
street,  and  that  he  and  Moore  separated  a  little  after  ten  o'clock,  and 
that  he  (Sumer)  walked  alone  towards  his  father's  house,  and  as  he  ap- 
proached Munson's  barn  on  his  way  home,  he  saw  a  man  gather  up  some 
straw  which  lay  there,  strike  a  match,  and  set  the  straw  on  fire.  That  be 
approached,  and  saw  the  defendant,  who  said,  "  You  have  caught  me." 
That  he,  the  witness,  put  the  lighted  straw  out.  That  the  defendant  iben 
told  him  he  would  set  the  barn  on  fire  on  the  next  Saturday,  and  for 
him,  the  witness,  to  keep  still  and  be  prepared  to  show  where  he  was  on 
that  evening,  and  that  after  the  fire  witness  should  give  it  out  that  wit- 
ness burned  the  barn,  and  that  he  would  make  it  all  right  with  witness. 
That  witness  then  went  home,  where  he  arrived  about  twelve  o'clock  at 
night,  and  was  let  in  by  his  father.  That  during  the  following  week  de- 
fendant gave  witness  four  ten-dollar  bills. 

To  corroborate  the  evidence  of  this  accomplice,  the  prosecution  called 
Uriah  Sumer,  his  father,  who  testified  that  his  son  did  come  home  at 
twelve  o'clock  on  the  night  in  question,  and  that  he  let  him  in.  Tbe 
defendant  objected  to  the  admission  of  this  evidence  as  immaterial,  in- 
competent, and  not  admissible  to  corroborate  young  Sumer,  and  as  not 
tending  to  corroborate  him  in  any  material  point.  But  the  judge  ad- 
mitted the  evidence,  and  defendant  excepted.  Under  like  objection  and 
exception  the  prosecution  was  admitted,  as  corroborative  of  the  evidence 
of  the  accomplice,  to  prove  that  duiing  the  week  preceding  as  well  as 
the  week  after  the  fire,  the  accomplice  was  seen  with  one  or  more  ten- 
dollar  bills. 

In  reversing  the  judgment  in  the  case,  on  the  ground  that  the  evi- 
dence cited  was  erroneously  admitted,  as  corroborating  the  accomplice, 
the  supreme  court  said:  '*  The  whereabouts  of  the  witness,  when  not  in 
defendant's  company,  on  the  evening  of  September  2il,  was  wholly  im- 
material. The  possession  of  the  bank  bills  before  and  after  the  fire, 
even  if  it  tended  to  show  that  he  had  been  hired  to  commit  the  crime, 
had  no  tendency  to  prove  that  the  defendant  was  the  person  who  so 
hired  him.  None  of  this  testimony  had  the  slightest  tendency  to  prove 
any  facts  connecting  the  defendant  with  the  crime  charged."  We  tbink 
the  court  was  clearly  right  in  the  view  of  the  law  expressed. 

In  the  case  at  bar,  the  testimony  which,  it  is  claimed,  corroborated  tbe 
evidence  of  the  accomplice  Sierra,  was  that  of  Joseph  Hull.  Hull  tes- 
tified that  he  lived  at  Bincon,  and  knew  the  defendant,  knowing  who 
also  lived  at  that  place.     He  further  testified  as  follows: 

Q.  You  say  you  are  quite  positive  you  saw  Kinney  the  day  before  the 
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cattle  were  brought  in  ?  (Bef erring  to  the  stolen  cattle.)  A.  Yes,  sir.  Q. 
That  is,  you  got  up  in  the  morning  and  found  the  cattle  in  the  corral  ? 
A.  Yes,  sir.  Q.  And  the  night  before  you  saw  Kinney  at  Eincon?  A. 
Yes,  sir. 

This  evidence,  standing  alone,  does  not  tend  to  corroborate  the  evi- 
dence of  the  accomplice  Sierra,  as  to  the  defendant's  complicity  in  the 
larceny.  The  fact  that  Kinney  lived  where  the  witness  saw  him,  and  in 
the  vicinity  of  the  place  where  the  stolen  cattle  were  corralled,  accord- 
ing to  the  evidence  of  the  accomplice,  ought  not,  of  itself,  to  affect  the 
question  of  his  guilt  or  innocence,  for  the  reason  that  seeing  him  in  the 
vicinity  of  his  own  home  would  be  seeing  him  where  it  was  usual  and 
proper  for  him  to  be. 

But  in  view  of  the  defense  in  this  case,  the  evidence  in  question  as- 
sumes a  totally  different  aspect.  The  defendant  chose  to  call  several 
witnesses  to  prove  that  he  was  not  at  Bincon,  where  he  lived,  and  where 
the  stolen  cattle  were  taken  to,  at  the  time  when  the  accomplice  testified 
he  was  there  and  took  part  in  the  larceny,  but  that  he  was  at  El  Paso, 
many  miles  away.  This  was  his  defense  to  the  charge,  and  what  he  relied 
upon  to  establish  his  innocence.  In  view  of  this  defense,  was  it  not  most 
important  and  material  evidence  to  prove  that  he  was  in  fact  not  at  El 
Paso,  as  his  witnesses  testified,  but  at  Bincon,  where  the  offense  was 
committed  ?  We  think  that  the  evidence,  in  view  of  the  defense  inter- 
posed, was  material,  and  did  tend  to  prove  his  complicity  in  tbe  crime. 
This  being  so,  it  follows  that  any  evidence  tending  to  corroborate  the 
accomplice  in  this  regard  was  competent  and  material. 

The  answer  of  the  counsel  to  the  proposition  that  Hull's  evidence  was 
not  material,  because  seeing  defendant  in  the  vicinity  of  his  home  was 
not  to  be  taken  against  him,  as  that  was  where  he  would  be  naturally, 
loses  all  its  force,  when,  as  the  record  shows,  he  destroyed  the  presump- 
tion arising  from  that  evidence  in  favor  of  the  defendant  by  attempting 
to  prove  that  he  was  not  there,  but  somewhere  else. 

We  therefore  find  that  the  accomplice  was  corroborated  by  this  evi- 
dence of  Hull  as  to  a  material  point,  and  that  the  instructions  of  the  pre- 
siding judge  in  the  court  below  were  sustained  by  the  evidence. 

The  judgment  is  affirmed. 


Ohaves  v.  Pebea,  Adm'r»  etc. 

Filed  January,  1884» 

Thb  Peobate  Coukt  havixo  Only  an  Infemob  and  Limited  Jurisdiction  con- 
ferred by  express  provisions  of  statutes,  jurisdiction  must  appear  affirmatively  upon  its 
record;  it  can  not  be  persumed. 

The  Probate  Court  has  No  Jurisdiction  to  Pass  upon  a  Claim  against  the 
estate  of  an  intestate,  presented  to  it  for  allowance,  unless  the  administrator  of  such 
estate  be  present  in  court  while  the  evidence  is  being  taken  and  the  claim  passed  upon, 
or  has  had  an  opportunity  to  be  present  and  to  be  heard  by  having  a  citation  to  appear 
served  on  him.  Unless  such  requirements  have  been  complied^  with,  an  appeal  from 
the  judgment  of  the  probate  court  allowing  or  rejecting  a  claim  must  bo  dismissed. 

An  Appeal  to  the  District  Court  from  a  Judgment  of  the  Probate  Court 
can  not  be  i)erfected  unless  the  proper  affidavit  of  non-vexation  and  delay  is  made  and. 
filed. 

Appeal  from  a  judgment  of  tbe  district  court  for  Bernalillo  county,, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 
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Fiske  &  Warren^  for  the  appellant. 

(7.  (7.  McComas,  and  Catron  &  Thornton,  for  the  appellee. 

Bbistol,  J.  This  case  originated  in  the  probate  court  of  Bernalillo 
county  in  the  second  judicial  district.  It  was  appealed  therefrom  to 
the  district  court  of  that  county,  yhere  the  appeal  vras  dismissed  for 
irregularity';  and  it  is  here  on  appeal  from  such  final  determination 
thereof  in  the  court  below.  .The  proceeding  was  instituted  in  the 
probate  court  for  the  allowance  of  a  claim  or  account  against  the  estate 
of  Salvador  Armijo,  deceased,  in  favor  of  Chaves,  the  plaintiff  below 
and  appellant  here.     The  account  is  as  follows: 

Albuquebque,  N.  M.,  June  9»  1879. 
The  estate  of  Salvador  Annijo  to  J.  Francisco  Chaves,  Dr. 
1877. 

March  19.    To  572  sheep  @  $1.75 $1,001  00 

Feb.     22.      "  100  ewes  @  $1.75 176  00 

•  "  100  wethers  @  $1.25 125  00 

1879. 
April      1.      "To  two  years'  legal  services  ®  $250  per  annum, 

as  per  contract 500  00 

1878 

Oct.       10.      "  One  bouse 30  00 

1879. 

May      13.     "  One  house  taken 160  00 

"  One  house  taken,  Salvador  Gonzales 30  00 

$2,011  00 

It  seems  from  the  record  that  this  account  in  the  first  instance  had 
been  presented  to  the  defendant  below  Jesus  Ma.  Perea,  who  was  the 
administrator  of  the  estate  of  the  deceased  Armijo,  who  had  refused  to 
allow  or  pay  the  same.  The  account  thereupon  was  presented  to  the 
probate  court,  at  a  regular  term  thereof,  on  July  7,  1879.  That  court 
made  an  order  embracing  this  and  other  clfldms'  against  the  estate,  to  the 
effect  that  '*  they  not  having  been  approved  by  the  administrator,  proof 
shall  be  introduced  to  substantiate  such  claims  at  a  regular  term."  The 
record  of  the  probate  court  further  shows  that  thereafter,  at  a  regular 
term  held  September  22,  1879,  this  account  was  called  up  for  hearing  by 
the  plaintiff,  and  after  hearing  arguments  on  his  behalf,  the  claim  was 
disallowed  and  the  entire  account  rejected.  It  does  not  appear  from  the 
record  that  any  evidence  was  offered  by  plaintiff  or  received  by  the  court, 
but  instead  thereof,  the  case  was  disposed  of  in  the  absence  of  the  ad- 
ministrator on  arguments  for  the  plaintiff. 

The  record  not  only  fails  to  show  the  appearance  of  the  administrator, 
but  is  also  silent  as  to  whether  he  had  ever  been  cited  to  appear,  so  as 
to  confer  jurisdiction  to  entertain  the  case.  The  probate  court  having 
only  an  inferior  and  limited  jurisdiction,  conferred  by  express  provisions 
of  statute,  jurisdiction  must  appear  afiQ.rmatively  upon  its  record;  it  can 
not  be  presumed. 

The  proceeding  was  in  no  sense  a  suit  against  the  administrator  to 
recover  judgment  for  the  amount  of  the  claim.  It  was  simply  an  appli- 
cation to  the  probate  court  to  admit  or  allow  the  claim  as  authority,  per- 
haps, to  the  administrator  to  pay  it,  and  to  exempt  him  from  personal 
liability  if  he  did  pay  it. 
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A  8mt,  no  doubt,  could  bave  beeu  iustituted  in  tbe  district  court  to  re- 
cover judgment  tbereon,  wberein  all  issues  of  fact  could  bave  been  liti- 
gated and  settled  wbetber  tbe  probate  court  bad  passed  upon  tbe  ques- 
tion of  allowing  tbe  claim  or  not,  tbere  being  no  statute  requiring  sucb 
allowance  as  a  condition  precedent  to  bringing  an  action. 

For  tbe  purpose  of  tbe  proceeding  involved  in  tbe  case  at  bar,  bowever» 
tbe  probate  court  had  exclusive  origtnal  jurisdiciion^  and  wbile  an  appeal 
would  lie  from  a  final  determination  tbcreof  to  tbe  cbancery  side  of  tbe 
district  court,  yet  tbe  latter  court  could  not  take  jurisdiction  except  for 
tbe  purpose  of  dismissal,  unless  tbe  inferior  court  bad  acquired  juris- 
diction. • 

Tbe  provision  of  our  statutes  under  wbicb  tbe  probate  court  was 
authorized  to  act  in  tbe  premises,  is  as  follows : 

'*  Itsball  be  tbe  duty  of  tbe  probate  judge  to  adoiit  all  claims  against 
tbe  estate  if  properly  sustained  by  legal  evidence;  provided,  tbe  adminis- 
trator be  present  at  court  to  settle  tbe  said  claims  if  admitted^" 

Several  legal  propositions  are  sustained  under  tbis  statute:  1.  Money 
demands  upon  unpaid,  accounts  against  tbe  estates  of  intestates  must  be 
allowed,  if  at  all,  upon  legal  evidence  sustaining  tbe  same;  2.  Sucb  evi-^ 
dence  must  be  taken  and  tbe  claim  passed  up)n  at  a  regular  session  of 
tbe  probate  court;  and,  3.  Tbe  administrator  of  tbe  estate  against  wbom 
tbe  claim  is  made  must  eitber  be  present  in  court  wbile  tbe  evidence  is 
being  taken  and  tbe  claim  passed  upon,  or  at  least  be  must  bave  bad  an 
opportunity  to  be  present  and  to  be  beard,  by  baving  a  citation  to  ap- 
pear served  on  bim. 

In  no  otber  way  could  tbe  probate  court  bave  acquired  jurisdiction  to 
act  in  tbe  premises.  Our  crude  and  inefficient  administration  laws  do 
not  prescribe  tbe  practice  to  be  pursued  in  tbis  as  in  a  multitude  of 
otber  cases  tbat  may  arise;  yet  it  is  obvious,  from  tbe  very  nature  of  tbe 
proceeding  and  tbe  rigbt  to  be  passed  upon,  tbat  tbe  administrator  sbould 
bave  an  opportunity  to  be  present  in  person  or  by  counsel. 

Probate  courts  under  tbe  laws  of  tbis  territory  only  bave  jurisdiction 
over  tbe  personal  estates  of  intestates.  Tbe  legal  title  to  any  sucb  per- 
sonal estate  is  vested  in  tbe  administrator  in  tbe  nature  of  a  trust  for  tbe 
settlement  of  tbe  estate.  Hence  it  follows  tbat  all  proceedings,  whether 
by  suit  to  recover  judgment,  or  a  proceeding  for  tbe  allowance  of  claims^ 
which  have  for  their  object  tbe  payment  thereof  out  of  sucb  personal 
estate,  sbould  be  instituted  against  tbe  administrator,  and  in  sucb  a 
manner  as  will  give  bim  bis  day  in  court,  be  being  tbe  only  person  througb 
"wbom  a  defense  can  be  interposed. 

The  administrator  in  tbis  case  not  baving  been  present  at  the  time 
appellant's  claim  was  passed  upon  by  tbe  probate  court  and  rejected,  nor 
having  been  cited  to  appear,  that  court  acquired  no  jurisdiction,  and  its 
determination  of  the  case  is  void  and  of  no  effect  whatever.  And  if  au 
appeal  bad  been  regularly  taken  to  tbe  district  court,  tbere  would  bave 
been  nothing  to  do  except  to  dismiss  the  entire  proceeding  for  want  of 
jurisdiction.  Tbis  proceeding  could  not  be  pleaded  in  bar  of  another; 
and  unless  cut  off  by  some  statute  of  limitation,  tbere  is  nothing  to  pre- 
vent a  proceeding  de  novo  in  the  regular  way  for  the  same  purpose. 

That  irregularities  should  occur  in  the  proceedings  of  probate  courts 
and  in  tbe  acts  of  administrators  is  not  at  all  surprising  under  the  pres- 
ent condition  of  the  law.  No  state  or  territory,  it  may  be  presumed,  uny- 
wbere  within  tbe  jurisdiction  of  tbe  United  States,  has  sucb  a  lame  and 
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inefficient  code  of  admiuistration  laws  as  thai  wbicli  obtains  in  New 
Mexico.  Judges  of  probate  are  elected  to  office  and  invested  with  com- 
plicated powers  and  duties  touching  the  probate  of  wills,  letters  of  ad- 
ministration, accounts  against  estates,  accounts  of  executors  and  admiD- 
istrators,  and  hearing  and  determining  rights  in  regard  to  the  same; 
administrators  also  are  appointed  and  charged  with  the  exercise  of  va- 
rious  powers  and  duties  respecting  the  settlement  of  estates.  But  there 
are  scarcely  an}'  laws  upon  our  statute  book  prescribing  the  details  of 
the  duties  of  either,  or  the  specific  modes  in  which  they  may  be  performed. 
That  valuable  estates  should  melt  away  and  mysteriously  disappear— 
fictitious  claims  allowed,  honest  debts  left  unpaid — and  beneficiaries 
never  receive  what  they  are  entitled  to,  in  numerous  instances,  under  our 
crude  system  of  administering  estates,  is  rather  to  be  expected  than 
wondered  at.  All  this  may  happen  without  imputing  any  intentional 
fraud  to  these  officials.  It  is  the  fault,  mainl}',  of  an  imperfect  system. 
The  appeal  was  dismissed  by  the  court  below  on  the  ground  that  the 
proper  affidavit  was  not  made.  This  is  the  only  matter  that  is  assigned 
as  error. 

The  point  raised  simply  involves  a  construction  of  statutes.  The  first 
statute  in  regard  to  ax)peals  from  the  probate  to  the  district  court  came 
from  the  Kearney  code,  and  is  as  follows:  "  Appeals  from  the  judgment 
of  the  probate  judge  shall  be  allowed  to  the  district  court,  in  the  same 
manner,  and  subject  to  the  same  restrictions,  as  in  case  of  appeals  from 
the  district  to  the  supreme  court:"  Comp.  Laws,  122,  sec.  4;  also.  Prince's 
Stat.  76,  sec.  4. 

The  statute  in  regard  to  appeals  from  the  district  to  the  supreme 
court  is  as  follows: 

''Sec.  3.  No  such  appeal  shall  be  allowed  unless,  first,  the  appeal  be 
taken  at  the  same  term  at  which  the  judgment  or  decision  appealed  from 
was  rendered;  and  second,  unless  the  appellant  or  his  agent  shall,  dur- 
ing the  same  term,  file  in  the  court  his  affidavit,  stating  that  such  appeal 
is  not  taken  for  the  purpose  of  vexation  or  delay,  but  because  the  affiant 
believes  that  the  appellant  is  aggrieved  by  the  judgment  or  decision  of 
the  court. 

*'  Sec.  4.  Upon  the  appeal  being  made,  the  circuit  court  shall  make  an 
order  allowing  the  same;  such  allowance  shall  stay  the  execution  in  the 
following  cases,  and  no  others:  First,  when  the  appellant  shall  be 
executor  or  administrator,  and  the  action  be  by  or  against  him  as  sach; 
second,  when  the  appellant,  or  some  responsible  person  for  him,  together 
with  two  sufficient  securities  to  be  approved  by  the  court  during  the 
same  term  at  which  the  judgment  or  decision  appealed  from  was  ren- 
dered, enter  into  a  recognizance  to  the  adverse  party  in  a  sum  sufficient 
to  secure  the  debt,  damages,  and  costs,  etc.     *    ♦     » 

'*  Sec.  6.  *  *  *  The  appellant  shall  file  in  the  office  of  the  supe- 
rior court,  at  least  ten  days  before  the  first  day  of  such  court  to  which 
the  appeal  is  returnable,  a  perfect  transcript  of  the  record  and  proceed- 
ings in  the  case,"  etc.:  Comp.  Laws,  106,  sees.  3,  4,  6;  also.  Prince's 
Stat.  G8,  sees.  3,  4,  6. 

This  statute  also  is  taken  from  the  Kearney  code.  Both  statutes  are 
among  the  very  first  enactments  of  the  territorial  legislature,  and  are 
still  in  force.  But  in  regard  to  appeals  from  the  probate  courts,  several 
material  changes  have  been  made  in  the  law  from  time  to  time,  but  ulti- 
mately they  were  all  placed  upon  the  statute  book  and  re-enacted  as  one 
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law.  Thus  in  1853  an  act  was  passed  as  follows:  *'  All  appeals  from  in- 
ferior tribunals  to  the  probate  or  district  courts  shall  be  tried  anew  in 
said  courts  on  their  merits  as  if  no  trial  had  been  had  below :"  Comp. 
Laws,  206,  sec.  14;  and  Prince's  Stat.  166,  sec.  14. 

In  1859  a  general  act  in  regard  to  the  jurisdiction  and  duties  of 
justices  of  the  peace  was  passed,  in  which  was  inserted  a  provision  as 
follows:  "Appeals  from  the  probate  courts  shall  be  taken  hereafter  in 
the  same  manner  as  from  justices  of  the  peace,  at  the  teim  wben  the 
order  or  judgment  appealed  from  shall  have  been  rendered;  and  the 
bond  shall  be  approved  by  the  probate  judge:"  Comp.  Laws,  184,  sec.  5. 

Tbere  are  several  provisions  in  regard  to  appeals  from  justices'  courts, 
but  the  only  ones  having  any  bearing  on  this  case  are  as  follows: 

**Sec.  81.  Any  person  aggrieved  by  any  judgment  rendered  by  any 
justice  (alcalde)  may  appeal,  by  himself,  his  agent  or  attorney,  to  the 
district  court  of  the  county  where  the  same  was  rendered;  provided, 
however,  that  no  appeal  shall  be  allowed  unless  the  party  appealing 
shall  file  a  bond  to  the  adverse  party  in  a  sum  sufficient  to  secure  such 
judgment  and  costs,  with  one  or  more  sureties,  to  be  approved  by  the 
justice  (alcalde). 

"  Sec.  82.  Upon  an  appeal  being  made  according  to  the  foregoing  sec- 
tion, the  justice  (alcalde)  shall  allow  the  same,  and  make  an  entry  of  such 
allowance  on  his  docket,  and  all  further  proceedings  on  the  judgment 
shall  be  suspended  by  the  allowance  of  the  appeal. 

''  Sec.  83.  On  or  before  the  first  day  of  the  next  term  of  the  district 
court  for  the  county  the  justice  (alcalde)  shall  file  in  the  office  of  the 
clerk  of  said  court  a  transcript  of  all  the  entries  made  in  his  docket  re- 
lating to  the  case,  together  with  all  the  papers  relating  to  the  suit:" 
Comp.  Laws,  102,  sees.  81-83. 

Also  another  act,  as  follows:  "  That  from  and  after  the  passage  of  this 
act,  all  appeals  from  the  sentences  of  the  justices  of  the  peace  to  the 
probate  court,  or  to  the  district  court,  the  appellant  shall  cause  to  be 
filed  in  the  office  of  the  probate  court,  or  in  the  office  of  the  district 
court,  as  the  case  may  be,  a  certified  transcript  of  the  record  and  pro- 
ceedings had  before  the  justice  of  the  peace,  together  with  the  original 
oath,  recognizance,  and  other  original  papers  in  the  cause,  on  or  before 
the  return  day  of  the  appeal:"  Comp.  Laws,  172,  sec.  114. 

On  January  24, 1865,  an  act  was  passed,  and  among  its  provisions  are 
the  following:  ''That  the  revision  of  the  statutes,  commencing  with 
article  1,  entitled  '  Acequias,'  and  ending  with  article  67,  entitled  'Woods 
and  Prairies,'  with  all  and  each  of  the  articles  and  chapters  inclusive, 
be  and  the  same  are  hereby  declared  to  be  the  revised  statutes  and  laws 
of  the*  territory  of  New  Mexico,  and  as  such  shall  have  full  force  and  effect 
in  all  courts  thereof.  The  revised  statutes  here  referred  to  are  what  are 
commonly  known  as  the  compiled  laws  of  New  Mexico : "  Comp.  Laws, 
742. 

This  act,  establishing  as  law  the  various  enactments  embraced 
within  the  compilation  of  statutes  of  that  date,  covers  all  the  laws  above 
recited  in  regard  to  appeals  from  probate  courts.  From  this  legislative 
snarl  the  question  is  presented  as  to  how  so  simple  a  matter  as  an  appeal 
from  the  j.  robate  to  the  district  court  must  be  taken.  It  is  one  of  those 
complicated  anomalies  in  legislation  that  can  have  but  little  to  commend 
it  beyond  an  amusing  puzzle  for  courts  and  lawyers. 

On  behalf  of  the  appellant  it  is  claimed  that  the  modes  of  appeal  from 
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justices'  courts  and  from  district  courts  are  so  radically  different  that  they 
can  not  be  harmonized  and  applied  to  appeals  from  probate  courts,  aod 
that  the  mode  of  appeal  from  justices  of  the  i)eace  is  the  only  one  that 
can  be  applied. 

We  can  not  concur  in  this  view.  There  is  one  way  only  in  which 
tbese  various  acts  can  be  harmonized,  and  that  is  by  a  substantial  com- 
pliance with  them  all.  Appeals  from  the  district  courts  require  an  affi- 
davit of  non-vexation  and  delay,  that  the  appeal  be  taken  at  the  same 
term  at  which  the  judgment  or  decision  is  rendered,  that  a  transcript  of 
the  record  be  sent  up,  and  a  bond  as  a  condition  precedent  to  a  super- 
eedeas,  etc.;  while  appeals  from  justices'  courts  require  a  bond  as  a  con- 
dition precedent  to  an  appeal. 

The  appeal  itself  operates  as  a  supersedeas.  Not  only  a  transcript  of 
the  docket  entries,  but  also  the  original  papers  must  be  transmitted  to 
the  appellate  court,  and  in  cases  of  " sentences"  the  transcript  must  be 
certified  to. 

No  one  need  have  any  difficulty  in  complying  with  all  these  provisions 
of  the  law  so  far  as  they  are  applicable  to  appeals  from  probate  courts. 
In  the  light  of  these  views,  it  follows  that  if  on  an  appeal  from  the  pro- 
bate at  a  term  thereof  to  the  district  court,  the  proper  affidavit  of  non- 
vexation  and  delay  were  made  and  filed,  the  proper  bond  covering  the 
damages  and  costs  executed  and  filed,  the  order  allowing  the  appeal 
entered  and  a  certified  transcript  of  the  record,  together  with  the  orig- 
inal papers  in  the  case,  were  transmitted  to  the  appellate  court,  the  app^ 
would  be  regular. 

It  appearing  from  the  record  that  all  the  conditions  precedent  to  an 
appeal  were  not  complied  with,  our  opinion  is  that  the  appeal  was  irreg- 
ular and  properly  dismissed. 

Judgment  below  affirmed. 

AxTELL,  C.  J,,  concurred. 
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B.  B.  Co.     The  Sabie  v.  The  Same. 

lUed  January,  188J^ 

Eailroad  Exemption  from  Taxation. —The  act  of  February  2, 1878,  providinff  for 
the  general  incorporation  of  railroads,  and  exempting  all  the  property  of  the  same  Trom 
taxation  of  every  kind  until  after  the  expiration  of  six  yeara  from  the  completion  of 
their  roads;  and  the  act  of  February  12,  1878,  extending  such  exemption  to  railroads 
already  incorporated;  and  the  act  of  February  16,  1878,  defining  when  such  railroads 
shall  be  deemed  to  be  completed,  should  be  construed  as  in  pari  nuUeria  and  as  parts  of 
one  act.  So  construed,  such  exemption  applies  to  a  railroad  incorporated  prior  to  the 
time  the  act  of  February  2,  1878,  went  into  effect. 

Such  Exemption  of  All  Railroad  Corporations  from  Taxation  is  not  Void, 
as  bcinr?  in  conflict  with  the  act  of  congress  of  March  2,  1867,  prohibiting  the  Icgislatire 
assemblies  of  the  several  territories  from  granting  private  charters  and  special  privileges. 

Anxii  tue  Incorporation  of  a  Railroad  and  the  completion  of  its  lines,  uuder 
the  provisions  of  such  act,  tlie  exemption  from  taxation  therein  contained  is  not  a  mere 
gratuity.  It  becomes  a  part  of  the  contract  between  the  railroad  and  the  territory,  the 
obiig  ition  of  which  the  latter  can  not  impair. 

An  Exemption  from  Taxation  as  to  All  the  Property  of  a  Railroad  Ex- 
empts THE  Same  from  taxation  upon  its  capital  stock. 

Error  to  tLe  district  court  for  Santa  Fe  county.    The  opinion  states 
the  facts. 
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C,  H.  Gildersleeve  and  John  E.  Knaebel,  for  the  plaintiffs  in  error. 
Henry  L.  Waldo,  for  the  defetidant  in  error. 

Bbistol,  J.  Each  of  the  above-entitled  causes  was  instituted  in  the 
district  court  for  the  first  judicial  district  and  county  of  Santa  Fe  by  the 
defendant  in  error,  the  New  Mexico  &  Southern  Pacific  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the  terri- 
tory, against  the  board  of  county  commissioners  of  said  county  of  Santa 
Fe,  by  filing  a  verified  petition  alleging  the  existence  of  such  corporation 
and  the  construction  of  its  several  lines  of  railroad  in  said  county,  the 
time  of  their  construction,  and  the  several  acts  of  the  legislative  assem- 
bly under  which  the  corporation  was  organized,  and  its  powers,  privi- 
leges, and  exemptions  created;  showing  also  that  the  capital  stock  of  the 
plaintiff  corporation  had  been  assessed  for  purposes  of  taxation  for  the 
years  1881  and  1882,  and  praying  for  a  writ  of  ceriioraH  to  said  board, 
commanding  them  to  produce  such  assessments  and  all  records  relating 
to  the  same.  All  of  which  was  accordingly  done,  and  such  proceedings- 
were  had  in  the  court  below  as  that,  after  hearing  the  parties,  judgment 
was  entered,  setting  aside  and  vacating  such  assessments,  and  for  plaint- 
iffs' costs.  The  case  is  here  on  writ  of  error,  sued  out  on  behalf  of  said 
board  of  county  commissioners. 

The  questions  raised  in  either  case  are  essentially  the  same,  the  only 
difference  being  that  one  covers  the  assessment  for  1881,  and  the  other 
that  of  1882,  and  such  difference  as  may  have  been  created  in  the  Htatua 
of  the  plaintiff  corporation  as  to  taxation  by  the  act  of  the  legislative  as- 
sembly on  the  subject  of  "  revenue,"  approved  March  1, 1882.  The  two 
cases  will  be  considered  together,  and  disposed  of  in  the  same  opinion. 
The  judgments  below  in  both  of  the  cases  are  evidently  based  upon  the 
theory  that  at  the  date  of  each  assessment  the  property  or  capital  stock 
of  the  plaintiff  corporation  covered  by  the  assessments  was  exempt  from 
taxation  under  the  law. 

The  plaintiffs  in  error  claim  that  such  capital  stock  was  not  exempt 
from  taxation,  and  assign  this  as  ground  of  error.  The  parties  have  filed 
as  part  of  the  record  an  agreed  statement  of  facts,  in  effect  as  follows: 
That  the  defendant  in  error,  on  the  sixth  day  of  February,  1878,  filed  its 
articles  of  incorporation,  and  thereby  became  and  was  duly  organized  as 
a  body  corporate  under  the  laws  then  in  force;  tbat  the  object  for  which 
said  corporation  was  formed  and  organized  was  the  construction,  main- 
tenance, and  operation  of  lines  of  railroad  and  of  telegraph,  extending 
from  a  point  in  the  Baton  pass,  on  the  north  line  of  said  territory, 
through  the  counties  of  Colfax,  Mora,  San  Miguel,  Santa  Fe,  Bernalillo, 
Valencia,  and  a  portion  of  the  county  of  Socorro,  to  the  town  of  San 
Marcial,  in  the  last-named  county,' and  for  no  other  purpose  whatever; 
that  said  corporation  did  not  enter  upon  the  construction  of  finy  of  its 
lines  of  railroad  in  said  territory  until  the  latter  part  of  the  year  1878; 
that  the  properiy  at  any  time  owned,  constructed,  operated,  or  main- 
tained by  said  corporation  is  and  has  been  railroad  property  exclusively; 
that  the  only  property  owned  or  constructed  by  said  corporation  since 
its  organization  is  the  lines  of  railroad  aforesaid,  together  with  rolling 
stock,  depot  stations,  round-houses,  etc.,  necessary  to  the  equipment  and 
operation  of  said  lines  of  railroad  and  telegraph  in  connection  therewith, 
except  its  capital  stock,  represented  largely  by  the  said  property;  that  said 
lines  of  railroad  and  telegraph  were  constructed  by  said  corporation;  and 
that  no  part  of  such  lines  of  railroad  or  telegraph  was  so  constructed  in 
any  part  of  said  territory  for  the  period  of  six  years; 
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Tbe  sole  question  to  be  determined  is  whetber  at  tbe  time  tbat  either 
of  tbe  assessments  was  made  tbe  property  covered  tberebj  was  the 
property  of  said  corporation,  and  was  exempt  from  taxation  under  any 
contract  \3etween  tbe  territory  and  sucb  corporation,  created  by  statutory 
enactment  eitber  in  express  terms  or  by  necessary  implication  in  law. 
To  determine  tbis  question  it  will  be  necessary  to  review  all  tbe  legisla- 
tion on  tbe  subject.  .  Tbe  first  enactment  baving  any  bearing  on  the 
questions  involved  is  an  act  of  congress  approved  March  2,  1867,  con- 
taining tbe  following  provisions: 

"  Sec.  1.  Tbat  tbe  legislative  assemblies  of  the  several  territories  of 
tbe  United  States  sball  not,  after  tbe  passage  of  tbis  act,  grant  prirato 
cbarters  or  especial  privileges;  but  tbey  may  by  general  incorporation 
acts  permit  persons  to  associate  tbemselves  together  as  bodies  corporate 
for  mining,  manufacturing,  and  other  industrial  pursuits:"  14  Stat  at 
Large,  426,  sec.  1. 

Under  the  restrictive  authority  conferred  by  tbis  act  the  legislative 
assembly  of  the  territory  passed  an  act,  which  was  approved  December 
27,  1867,  providing  as  follows: 

*'  Sec.  1.  Corporations  for  mining,  manufacturing,  and  other  indus- 
trial pursuits  may  be  formed  according  to  tbe  provisions  of  tbis  act, 
such  corporations  and  members  thereof  being  subject  to  all  the  condi- 
tions and  liabilities  herein  imposed,  and  to  none  others.^' 

Tbe  act  then,  in  its  subsequent  sections,  provides  how  such  corporations 
sball  be  organized,  and  defines  their  powers,  privileges,  and  manage- 
ment. 

Next  in  order  comes  an  act  of  congress,  approved  June  15,  1872, 
amending  tbe  aforesaid  act  of  congress  of  March  2, 1867,  and  containing 
tbe  following  provision : 

"Tbat  tbe  first  section  of  an  act  approved  March  second,  eighteen 
liundred  and  sixty-seven,  *  *  *  so  far  as  it  relates  to  incorporations 
which  bave  been  or  which  may  hereafter  be  created  and  organized  for 
the  business  of  mining,  manufacturing,  or  other  industrial  pursuits,  or 
tbe  construction  or  operation  of  railroads,  *  *  *  and  the  coloLiza- 
tion  and  improvement  of  lands  in  connection  therewith,  *  *  ♦  and 
for  all  rightful  subjects  of  legislation  consistent  with  the  constitution  of 
tbe  United  States  under  tbe  general  incorporation  laws  of  any  territoiy 
of  tbe  United  States,  sball  be  construed  as  having  authorized  and  author- 
izing tbe  legislative  assemblies  of  the  territories  of  the  United  States  by 
general  incorporation  acts  to  permit  persons  to  associate  together  as 
bodies  corporate  for  purposes  above  named :"  17  Stat,  at  Large,  300. 

Under  tbis  last  act  of  congress  the  legislative  assembly  of  the  territoir 
passed  an  act,  which  was  approved  January  5,' 1876,  amending  the  firet 
section  of  .the  previous  act  of  December  27,  1867,  as  follows:  "Tbat  the 
first  section  of  an  act  approved  December  27,  1867,  entitled  'An  act  to 
create  a  general  incorporation  act,'  etc.,  *  *  *  shall  be  and  hereby 
is  amended  so  as  to  read  as  follows:  'Corporations  for  mining,  manu- 
facturing or  other  industrial  pursuits,  or  the  construction  or  operation  . 
of  railroads,  *  *  *  and  the  colonization  and  improvement  of  lands 
in  connection  therewith,  *  *  *  may  be  formed  according  to  Ibo 
provisions  of  this  act;  such  corporations  and  the  members  thereof  being 
subject  to  all  the  conditions  and  liabilities  herein  imposed,  and  to  none 
others.' " 

Subsequently  the  legislative  assembly  of  the  territoiy  passed  two  acts, 
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both  of  which  were  approved  Janjaarj  30,  1872,  one  of  which  provided 
for  mortgaging  and  consolidating  lines  of  railroad,  and  the  other  for  the 
exercise  of  eminent  domain  in  acq  airing  lands  for  lines  of  railroad; 
neither  of  which,  however,  has  any  bearing  on  the  questions  involved 
in  this  case. 

Sucli,  then,  was  the  condition  of  the  law  under  which  the  defendant  in 
error  was  organized  as  a  body  corporate  on  the  sixth  day  of  February, 
1878.  At  this  date  none  of  its  property,  if  it  had  any  within  the  terri- 
tory, was  exempt  from  taxation. 

On  the  second  day  of  February,  1878,  four  days  prior  to  the  organiza- 
tion of  the  defendant  in  error  as  a  body  corporate,  an  act  of  the  legisla- 
tive assemby  was  approved.  This  is  a  general  incorporation  act  in 
regard  to  railroad  companies  exclusively.  It  provides  at  great  length 
and  with  minute  detail  for  the  organization  of  such  corporations,  their 
by-laws,  election  of  directors,  and  their  powers  and  duties,  the  status  of 
corporate  stock  and  its  transfer,  their  corporate  powers,  the  exercise  of 
eminent  domain,  the  regulation  and  management  of  their  trains,  and 
their  privileges  and  exemptions,  etc.  Section  8  of  chapter  9  of  this  act 
provides  as  follows: 

"  Sec.  3.  To  aid  and  encourage  the  construction  of  railroads  in  this 
teiTitory,  all  the  property  of  every  kind  and  description  of  every  corpo- 
ration formed  under  this  act,  shall  be  exempt  from  taxation  of  every 
kind  and  description  until  the  expiration  of  six  years  from  and  after  the 
completion  of  its  road  or  roads."  ^ 

On  a  subsequent  day  of  the  same  session  an  act  was  passed  by  said 
legislative  assembly,  which  was  approved  the  twelfth  day  of  February, 
1878,  which  provides  as  follows: 

"  Sec.  1.  That  all  the  powers,  privileges,  and  exemptions  conferred 
upon  corporations  organized  under  an  act  to  provide  for  tbe  incorpora- 
tion of  railroad  companies  and  the  management  of  the  affairs  thereof, 
and  other  matters  relating  thereto,  approved  February  2,  a.  d.  1878,  are 
hereby  conferred  upon  all  corporations  under  the  laws  of  this  territory 
for  the  purpose  of  constructing  railroads,*'  etc. 

The  said  act  of  the  second  of  Februaiy,  1878,  contains  no  repealing 
clause,  nor  any  provisions  as  to  when  it  should  go  into  effect;  but  the 
legislative  assembly  at  the  same  session  passed  still  another  act  on  the 
subject  of  railroad  corporations,  which  was  approved  the  fifteenth  day 
of  February,  1878,  and  provides  as  follows: 

"  Sec.  1.  That  for  the  purposes  of  taxation,  any  railroad  or  railroads 
constructed  under  the  provisions  of  an  act  entitled  'An  act  to  provide  for 
the  incorporation  of  railroad  companies  and  the  management  of  the  affairs 
thereof,  and  other  matters  relating  thereto,'  approved  February  2,  1878, 
shall  be  deemed  and  hereby  declared  to  have  reached  completion,  whether 
at  the  end  of  six  years  from  the  time  of  the  commencement  of  the  con- 
struction thereof  the  point  to  which  construction  has  progressed  and  to 
which  said  road  or  roads  have  been  put  in  operation  is  the  place  of  des- 
tination of  said  road  or  roads,  as  named  in  the  articles  of  incorporation 
of  the  company  building  or  who  built  the  same,  or  some  point  intermedi- 
ate between  the  termini  of  said  road  or  roads,  as  named  in  said  articles 
of  incorporation,  and  that  the  exemption  from  taxation  for  six  years  from 
and  after  the  completion  of  said  road  or  roads  provided  for  in  the  above- 
mentioned  act,  shall  be  understood  and  intended  to  be  exemption  from 
taxation  for  six  years  from  and  after  the  completion  of  said  road  or  roads. 
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as  Bucli  completion  is  defined  and  expressed  in  tliis  act,  and  not  other- 
wise. Aud  it  is  hereby  expressly  provided,  that  in  no  event  shall  any 
lioe  of  railway,  or  part  of  any  line  of  railway,  or  any  part  or  portion  of 
its  property,  real  or  personal,  privileges,  rights,  or  franchises,  be  exempt 
from  taxation  for  a  longer  period  than  twelve  years  from  and  after  tbe 
date  of  the  commencement  of  the  construction  of  such  railway  or  rail- 
ways. ^ 

''Sec.  2.  This  act  shall  be  construed  to  go  along  with  as  a  part  of  the 
above-mentioned  act,  and  shall  take  effect  and  be  in  force  from  and  after 
its  passage." 

Upon  the  approval  of  this  act,  its  provisions  and  the  provisions  of  the 
act  of  the  second  of  February,  1878,  at  once  went  into  effect:  West  Fe- 
liciana B.  R.  Co.  V.  Johnson  et  al.,  6  How.  (Miss.)  276. 

There  can  be  no  doubt  as  to  the  real  intention  of  the  legislative 
assembly  in  passing  these  several  acts  of  the  second,  twelfth,  and 
fifteenth  of  February,  1878.  At  that  time,  the  territory  of  New  Mexico 
was  the  most  inaccessible  portion  of  the  dominion  of  the  United  States 
to  enterprise  and  commerce.  Every  branch  of  industry  was  languishing, 
as  it  had  been  for  centuries,  for  lack  of  cheap  and  rapid  transportation 
to  the  leading  marts  of  the  country.  To  expend  millions  in  constructing 
long  lines  of  railway  to  and  through  this  remote  region  was  a  hazardoos 
undertaking — an  experiment — a  venture  which  any  but  the  boldest 
minds  would  readily  shrink  from.  At  that  date,  not  a  foot  of  railroad 
had  been  coustr opted  anywhere  within  the  borders  of  New  Mexico. 

It  was  under  this  condition  of  things  that  the  territory,  through  its 
legislative  assembly,  made  a  bid  for  railroads  under  fair  and  explicit 
terms,  and  upon  a  consideration  of  great  public  importance.  As  plainly 
as  it  could  be  expressed  by  acts  of  the  legislative  assembly,  the  territory 
said  to  all  railroad  corporations  then  existing  under  the  laws  of  the  ter- 
ritory, or  thereafter  to  be  organized  under  such  laws,  that  in  considera- 
tion of  the  public  benefits  to  be  derived  from  the  construction  and 
operation  of  railroads  within  the  territory,  upon  the  completion  of  any 
such  railroad  by  any  such  corporation,  its  corporate  property  therein  and 
connected  therewith  shall  be  exempt  from  taxation  for  six  years  after 
such  completion;  but  in  no  case  to  exceed  twelve  years  after  the  com- 
mencement thereof.  There  was  no  uncertainty  or  ambiguity  as  to  the 
intention,  the  object,  or  the  terms  and  conditions  of  the  proposed  com- 
pact. 

With  this  view  the  three  several  acts  last  aforesaid  are  to  be  constmed 
in  pari  materia  and  as  parts  of  one  act;  and  considered  together,  the 
exemption  from  taxation  applies  as  well  to  the  defendant  in  error  after 
the  completion  of  its  lines  of  railway  as  to  any  corporation  created  under 
the  special  provisions  of  the  act  of  the  second  of  February,  1878. 

It  is  earnestly  contended  by  one  of  the  counsel  for  plaintiffs  in  error, 
that  any  enactment  of  the  legislative  assembly  that  had  for  its  object  the 
bestowal  of  this  exemption  from  taxation  on  any  railway  corporation  not 
organized  under  said  act  of  the  second  of  February,  1878,  would  be 
especial  legislation,  conferring  special  piiviles^es,  and  therefore  repug- 
nant to  the  aforesaid  acts  of  congress,  and  void.  This  view  can  not  be 
maintained.  Indeed,  it  may  well  be  assumed,  that  it  was  the  intention 
of  the  legislative  assembly  to  avoid  especial  legislation,  by  placing  all 
railway  corporations  o;i  the  same  footing  as  to  this  exemption,  irrespect- 
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ive  of  the  laws  under^hich  they  bad  been  organized  and  authorized  to 
construct  and  operate  railways  ia  the  territory. 

To  confer  this  exemption  on  corporations  organized  under  the  act  of 
the  second  of  February,  1878,  and  exclude  it  from  all  existing  railway 
corporations  otherwise  organized,  might  well  be  considered  as  conferring 
special  and  exclusiye  privileges  by  especial  legislation,  and  in  conflict 
with  the  act  of  congress.  It  is  evident,  therefore,  that  if  the  exemption 
has  not  been  extended  to  the  defendant  in  eitor,  then  no  railway  corpo- 
ration operating  lines  of  road  in  the  territory  under  the  act  of  February 
2,  1878,  can  rightfully  claim  it,  and  that  this  exemption  in  such  case 
must  be  considered  as  an  absolute  nullity  as  to  all  railway  corporations 
alike. 

It  is  farther  contended  in  behalf  of  the  plaintiffs  in  error,  that  no  con- 
tract existed  between  the  territory  and  the  defendant  in  error  whereby 
Buch  exemption  can  be  sustained;  that  it  was  and  is  a  mere  gratuity, 
supported  by  no  consideration,  and  therefore  a  nudum  pactum.  If  this 
is  true,  if  it  be  a  gratuity  merely,  and  no  consideration  as  the  foundation 
thereof  has  passed  to  the  territory,  then  it  necessarily  follows  that  it  is 
a  nudum,  pactum,  and  no  exemption  from  taxation  has  accrued  under  it. 
Xn  support  of  the  doctrine  that  this  exemption  from  taxation  is  a  mere 
gratuity,  we  are  referred  as  authority  to  Tucker  v.  Furguson^  22  Wall. 
627;  West  Wis.  R.  R.  Co.  v.  Supervisors,  3  Otto,  595. 

These  cases  and  the  one  at  bar  are  by  no  means  parallel  in  principle. 
In  the  case  of  Tucker  v.  Furguson,  supra,  congress  had  granted  lands  to 
the  state  of  Michigan,  to  be  held  by  the  state  for  the  purpose  of  aiding  in 
the  construction  of  railroads,  and  to  be  applied  under  certain  safeguards 
prescribed  in  the  grant.     The  state  accepted  the  grant  upon  the  condi- 
tions imposed,  and  by  an  act  of  its  legislature  vested  certain  of  the  lands 
in  a  railway  company,  subject  to  management  and  disposal  by  the  board 
of  control  of  the  state,  in  aid  of  the  construction  of  the  company's  rail- 
ways.    Not  being  authorized  to  sell  the  lands,  under  the  conditions  of' 
the  grant,  before  the  construction  of  the  railroad,  the  company  issued 
its  bonds,  and  the  lands  were  mortgaged  to  trustees,  with  power  to  sell 
the  mortgaged  lands  and  apply  the  proceeds  to  the  payment  of  the  bonds*. 
In  this  way  the  money  was  raised,  and  the  railroad  was  constructed. 
Upon  the  completion  of  the  road  but  a  small  portion  of  the  lands  hadl 
been  sold  by  the  trustees,  and  but  few  of  the  bonds  had  been  paid.    In 
this  condition  of  things — the  residue  of  the  bonds  remaining  unpaid,, 
and  the  bulk  of  the  lands  remaining  in  the  hands  of  the  trustees  and  un- 
sold— the  state  taxed  them.     It  was  to  avoid  the  tax  on  these  lands  that> 
the  suit  was  brought,  it  being  claimed  that  the  lands  were  exempt  from 
taxation  under  a  statute  then  in  force,  which  provided  that  a  pertain  tax 
on  the  railway  corporation,  a  specific  annual  tax  of  one  per  cent,  on  the 
cost  of  the  road,  and  reserving  a  right  to  impose  a  further  tax  upon  gross 
earnings,  should  be  in  lieu  of  all  other  taxes  to  be  imposed  within  the* 
state. 

But  it  was  held  that  the  lands  had  been  sold  within  the  meaning  of  the* 
act  of  congress,  and  that,  though  the  state  while  holding  the  title  as. 
trustee  of  the  United  States  could  not  tax  them,  she  could  after  such 
title -had  been  conveyed.  It  was  further  held,  that  the  tax  imposed  by* 
the  state  bad  reference  only  to  the  railroad  itself  and  had  no  relation  to^ 
the  lands,  which  were  neither  necessary  nor  used  in  the  exercise  of  the* 
corporation's  fntnohise  or  in  operating  its  line  of  railroad.  It  was  upon 
No. 
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this  statement  of  facts  that  the  ruliDg  was  made  that  an  a^^reemeni  by 
the  state  to  exempt  from  taxation,  when  there  is  no  consideration,  is  a 
promised  gratuity/  spontaneously  made,  and  is  a  "nude  pact/'  wLich 
may  be  kept,  changed,  or  recalled  at  plec^ure. 

In  West  Wisconsin  Railway  Co.  v.  Supervisors,  supra,  the  facts  aoj 
rulings  were  substantially  the  same. 

The  principles  of  law  enunciated  in  those  cases  can  have  no  applica- 
tion to  the  case  at  bar,  and  under  the  particular  circumstances  attendiDg 
it,  we  can  not  concur  in  the  view  taken  by  counsel  for  the  plaintiff  in  error. 

It  is  true,  however,  that  at  the  time  of  the  passage  of  the  three  several 
acts  of  the  legislative  assembly,  in  February,  1878,  as  aforesaid,  do  valid 
contract,  as  to  this  exemption,  was  created.  The  defendant  in  error  Lad 
just  been  organized  as  a  body  corporate;  but  there  was  not,  at  that  time, 
any  formal  acceptance  of  the  conditions  of  the  exemption,  nor  act 
promise  to  construct  and  operate  any  lines  of  railway.  There  was  no 
provision  in  any.  of  those  acts  for  any  such  formal  acceptance  or  promise, 
as  there  was  in  Gordon  v.  Appeal  Tax  Cases,  3  How.  133.  Biit,  as  ve 
have  already  intimated,  these  several  acts  were  in  the  nature  of  a  hid,  oo 
the  part  of  the  territory,  for  railroads,  with  a  promise,  on  her  part,  to 
each  and  all  railway  corporations,  that,  on  condition  of  their  construct- 
ing and  operating  lines  of  railway  within  the  territory,  their  corpoiste 
property  therein  should  be  exempt  from  taxation  for  six  years  after  com- 
pletion. It  was  a  proposition,  in  effect,  extended  to  all  railroad  corpo- 
rations to  enter  into  a  contract  with  the  territory  for  this  exemption,  tbe 
consideration  being  the  advantage  to  be  derived  from  cheap  and  rapid 
transit,  and  the  acceptance  of  the  terms  being  the  actual  construction  of 
lines  of  railway. 

It  was  on  the  same  principle  as  a  proposed  option  on  the  part  of  tbe 
territory.  There  was  nothing  to  bind  the  mere  option.  At  any  time 
before  acceptance  and  compliance  with  its  terms  it  might  have  been 
withdrawn;  but  as  soon  as  accepted  and  the  consideration  had  passed,  it 
would  become  a  completed  contract.  In  the  case  at  bar,  the  actual 
construction  of  its  lines  of  railway,  by  the  defendant  in  error,  is  the 
consideration  on  which  this  contract  for  exemption  is  founded.  The 
date  of  such  construction,  instead  of  the  date  of  the  corporation's 
organization,  is  what  must  determine  the  date  of  the  contract  and  its 
validity. 

It  is  not,  therefore,  as  contended  for  by  counsel  for  plaintiffs  in  error, 
the  mere  organization  of  railway  corporations  under  the  act  of  the 
second  of  February,  1878,  or  the  particular  code  of  by-laws  controlling 
the  management  of  their  affairs  in  all  their  details,  that  constitutes  tbe 
paramount  consideration  for  such  exemption  from  taxation.  It  is  the 
construction,  equipment,  and  the  operating  of  lines  of  railway  in  aoy 
efiScient  manner,  whereby  the  public  will  be  benefited  by  more  conven- 
ient, cheaper,  and  more  rapid  transit  for  persons  and  property. 

It  is  further  claimed  on  behalf  of  plaintiffs  in  error,  that  the  kind  of 
property  covered  by  these  assessments  is  not  covered  by  the  aforesaid 
terms  of  exemption  from  taxation.  The  language  of  the  assessment,  as 
it  WAS  determined  by  the  board  of  county  commissioners  on  appeal,  and 
as  it  stands  for  adjudication,  is  as  follows:  *'  The  New  Mexico  k  Sontb- 
ern  Pacific  Railroad  Company,  *  *  *  assessed  in  the  sum  of  one 
million  dollars,  which  is  the  capital  stock  of  said  company,  as  appeared 
in  the  articles  of  incorporation  filed  in  the  office  of  the  probate  court.' 
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While  tlie  words  of  the  exemption  are:  *'A11  the  property  of  any  kind 
find  description  of  every  corporation  formed  under  this  act  shall  be  ex- 
empt from  taxation  of  every  kind  and  description  until  the  expiration 
of  six  years  from  and  after  the  completion  of  its  road  or  roads." 

All  the  property  of  a  railway  corporation,  and  all  the  capital  stock  of 
the  same  corporation,  for  the  purposes  of  taxation,  may  considered  as 
convertible  terms.  The  value  of  one  is  controlled  by  the  value  of  the 
other.  Each  may  be  viewed  in  the  light  of  a  representative  of  the  other. 
Whatever  lessens  the  value  of  one  necessarily  depreciates  the  value  of 
the  other.    And  a  tax  upon  one  is  practically  a  tax  upon  the  other. 

This  principle  was  enunciated  in  Gordon  v.  Appeal  Tax  Cases,  3  How. 
133,  supra.  In  that  case  the  legislature  by  an  act  had  continued  the 
charters  of  certain  banks  to  a.  certain  specified  time,  upon  condition  that 
they  would  make  a  certain  road  and  pay  a  school  tax,  which  would  have 
exempted  their  franchises,  but  not  their  property,  from  taxation.  Bat 
in  another  clause  of  the  act  there  was  a  provision,  that  upon  any  of  the 
banks  accepting  of  and  complying  with  the  terms  and  conditions  of  the 
act,  the  faith  of  the  state  was  pledged  not  to  impose  any  further  tax  or 
burden  upon  them  during  the  continuance  of  their  charters.  This  was 
held  to  be  a  contract,  and  to  exempt  not  only  their  franchises  from  taxa- 
tion, but  also  the  stock  of  individual  stockholders.  On  this  point  the 
court  (page  147)  said:  "Having  determined  that  the  clause  in  question 
was  not  meant  as  a  pledge  against  further  taxation  upon  the  franchises 
of  the  banks,  but  that  it  was  a  pledge  against  additional  taxation,  what 
is  the  extent  of  exemption  by  it,  or  to  what  does  it  apply  ?  Does  it  ex- 
empt the  respective  capital  stocks  of  the  banks  as  an  aggregate,  and  the 
stockholders  from  being  taxed  as  persons  on  account  of  t^eir  stock  ?  We 
think  it  does  both." 

In  The  Mayor  and  City  Council  v. The  Baltimore  &  Ohio  B.  B.  Co.,  6 
Gill,  288,  the  court  of  appeals  of  Maryland,  in  its  opinion  on  this  sub- 
ject (page  295),  said:  "  But  it  is  said  that  although  by  the  charter  of  the 
JBaltimore  ^  Ohio  Bailroad  Company  its  shares  of  stock  may  be  exempt 
from  all  taxation,  yet  that  such  exemption  in  no  wise  protects  from  tax- 
ation the  specific  articles  of  the  company.  If  such  specific  property  be 
deemed  liable  to  the  imposition  of  taxes,  no  sufficient  reason  can  be  as- 
signed why  the  franchise  should  not  be  subject  to  a  like  imposition.  It 
is  as  much  an  ingredient  in  the  shares  of  stock  and  component  part  of 
their  value  as  is  any  portion  of  the  corporate  property  of  the  company; 
and  if  under  such  an  express  legislative  exemption  as  tliat  now  before  us 
the  one  be  exempt  from  taxation,  so  also  is  the  other.  The  design  con- 
templated by  the  legislature  in  the  insertion  of  this  clause  of  exemption 
in  the  act  of  assembly  was  to  confer  a  certain  substantial,  not  a  nominal, 
benefit  on  the  stockholders,  and  to  induce  capitalists  to  risk  their  money 
in  a  novel  and  hazardous  enterprise.  To  impute  to  the  legislature  in  the 
case  before  us  an  intention  to  exempt  the  shares  of  stock  from  taxation, 
and  at  the  same  time  to  reserve  the  right  to  tax  anything  that  consti- 
tuted it  a  stock  and  gives  to  it  its  value,  would  be  gratuitously  to  cast  an 
imputation  upon  the  legislature  inconsistent  with  eveiy  principle  of  judi- 
cial courtesy. '^  To  the  same  effect  is  State  v.  Brannin,  23  N.  J.  484, 
and  authorities  cited. 

This,  unquestionably,  is  a  sound  judicial  interpretation  of  a  legislative 
enactment  of  that  kind,  and  applies  with  great  force  to  the  question 
now  under  consideration.    At  the  time  the  assessment  of  1881  was  made, 
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the  revenue  act  of  1876  was  in  force,  wbicb  contained  the  following  pro- 
vision: "The  caj^ital  stock  and  shares  of  all  *  *  *  corporations 
subject  to  pay  tax  in  this  territory  shall  be  assessed  and  taxed  in  the 
county  where  the  same  or  the  principal  office  or  place  of  business 
thereof  may  be  located.  Such  assessment  shall  be  made  agaiost  the 
corporation,  and  such  corporation  shall  pay  the  tax,  and  may  charge  the 
same  as  expense,  or  to  its  stockholders,  according  to  their  resx^ective 
shares." 

While  at  the  time  of  the  assessment  for  1882  the  revenue  act  of  the  first  of 
March,  1882,  was  in  force,  which  contains  the  following  provisions:  "  The 
property  of  every  *  *  *  corporation  must  be  assessed  in  the  coanty 
where  the  property  is  situated,  and  in  the  name  of  the  *  *  *  corpo- 
ration. Such  *  *  *  corporation  shall  pay  tax,  and  may  charge  the 
same  to  its  *  *  *  stockholders,  according  to  their  respective  shares. 
The  owner  or  holder  of  stock  in  any  ♦  *  *  corporation,  the  entire 
capital  or  property  of  which  is  assessed,  shall  not  be  assessed  individu- 
ally for  such  stock." 

Under  the  revenue  law  of  1876,  th^  assessment  of  the  defendant  in 
€rror  for  1881  could  not  have  been  made,  since  under  the  terms  of  that 
act  it  was  not  subject  to  pay  tax.  And  upon  another  ground,  neither  the 
assessment  for  that  year  under  the  revenue  law  of  1876,  nor  for  the  next 
succeeding  year,  under  the  revenue  law  of  1882,  can  be  upheld,  for  the 
.reason  that  prior  to  either  assessment  the  lines  of  railway  of  the  defend- 
ant in  error  had  been  completed.  The  consideration  had  been  received 
by  the  territory;  the  terms  of  the  compact  had  been  complied  with,  and 
in  law  accepted  by  the  contracting  parties,  and  the  territory,  if  so  in- 
clined, was  inhibited  from  enacting  any  law  impairing  its  obligation. 

For  the  territory  now  to  attempt  to  evade  the  obligations  of  this  com- 
pact is  neither  wise  nor  prudent  as  a  measure  of  public  policy.  No  state 
can  afford  to  impair  its  good  faith  and  credit  in  this  way.  That  "hon- 
esty is  the  best  policy  "  applies  with  even  greater  force  to  states  than  to 
individuals. 

This  six  years'  limitation  as  to  all  lines  of  railway  now  constructed  will 
soon  expire.  By  that  time  the  revenue  that  will  be  derived  from  cor- 
porate property  in  railways,  and  from  the  advanced  values  of  every  other 
kind  of  property  indirectly  caused  by  the  advent  of  railways,  will  have 
reached  a  magnitude  which  otherwise  would  not  have  been  attained  for 
a  century. 

Under  these  circumstances,  to  claim  that  this  exemption  is  a  mere 
gratuity,  that  no  consideration  has  been  received  by  the  territory,  is  but 
the  idlest  cavil.  It  may  be  said  that  these  powerful  corporations  after 
acquiring  power  are  often  oppressive  and  extortionate.  But  these  are 
evils  which  must  be  overcome,  if  at  all,  by  some  other  and  more  potent 
means  than  by  attempting  to  impair  the  obligations  of  fair  and  reason* 
able  compacts  legally  entered  into  by  and  with  them. 

In  the  light  of  these  views,  we  have  no  hesitancy  in  saying  that  to  sus- 
tain the  tax  exemption  involved  in  these  cases  is  but  the  dictates  of  sound 
law  as  well  as  of  common  honesty. 

Both  judgments  affirmed. 

Bell,  J.,  concurred. 
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Terbttobt  of  New  Mexico  v,  Lopez  et  al. 

Filed  January,  1884'  0 

Orbbrs  op  the  Lower  Court  Overruling  a  Motion  for  a  Change  of  Venu? 
and  for  a  continuance  will  not  be  reversed  unless  the  record  discloses  an  abuse  of  dis- 
cretion. 

An  Objection  to  a  Juror  on  the  Ground  of  General  or  Absolute  Disquali- 
fication, under  the  statute,  differs  from  an  objection  on  the  ground  of  bias  merely.  The 
latter  is  addressed  to  the  sound  discretion  of  the  trial  judge;  while  under  the  former,  if 
sustained  by  the  evidence,  the  rejection  of  the  juror  becomes  mandatory  by  an  arbitrary 
rule  of  law. 

One  not  the  Head  of  a  Family  is  not  Qualified  to  Act  as  a  Juror. — As  to 
what  constitutes  a  head  of  a  family,  qu(tre.  But  one  of  two  equal  partners  living  to- 
gether in  the  same  house,  and  under  a  contract  with  their  employees  by  which  they  were 
to  board  and  lodge  them  at  their  house,  and  all  partners  ana  employees  were  to  eat  at 
the  same  table,  is  not  such  head  of  a  familv  within  the  meaning  of  the  statute. 

After  the  Jury  have  been  Instructed  and  have  Retired  to  consider  their  ver- 
dict, iu  a  prosecution  for  a  felony,  the  court  can  not,  at  their  request,  give  them  further 
instructions  in  the  absence  of  tlie  defendant.  If  sucH  were  done,  it  would  be  presumed 
that  the  irregularity  per  se  constituted  error. 

Instructions  to  a  Jury  must  be  in  Writing,  and  the  materiality  of  a  fact  will 
be  presumed  from  the  fact  that  the  court  below  deemed  it  proper  to  give  an  instruction 
thereon. 

Instruction  to  a  Jury  in  a  Prosecution  for  a  Felony,  that  they  must  determine 
a  certain  fact  *' according  to  the  evidence,  and  just  as  they  would  anv  fact  in  their  own 
private  affairs,"  is  erroneous,  as  tending  to  mislead  the  jury  to  infer  therefrom  that  they 
might  determine  every  question  submitted  to  them  by  the  same  rule.  The  jury  should 
have  been  instructed  that  they  should  be  convinced  or  satisfied  from  the  evidence,  to  the 
exclusion  of  every  reasonable  doubt,  that  such  fact  had  been  established. 

Appeal  from  a  judgment  of  the  district  court  for  Colfax  county.,  con- 
Tictiugf  the  defendants  of  cattle-stealing.     The  opinion  states  the  facts. 

William  Breeden,  attorney  general,  for  the  territory. 
Catron,  Thornton  &  Clancy,  for  the  appellants. 

Bristol,  J.  The  defendants  below,  Crecencio  Lopez  and  Manuel 
Casias,  who  are  appellant9  here,  were  jointly  indicted  for  cattle-stealing 
in  the  district  court  for  the  first  judicial  district  and  county  of  Colfax, 
and  convicted  and  sentenced  to  five  years  imprisonment  in  the  territorial 
prison.  A  large  number  of  errors  are  assigned  on  behalf  of  the  appel- 
lants, only  a  few  of  which  do  we  deem  it  necessary  to  notice.  Two  of 
these  errors  are,  that  the  court  below  abused  its  discretion  in  severally 
overruling  motions  for  a  change  of  venue  and  for  a  continuance. 

Upon  a  careful  examination  of  the  whole  record,  including  the  affida- 
vits on  which  such  motions  were  made  and  the  evidence  disclosed  on 
the  trial,  and  especially  the  evidence  of  the  defendants  themselves,  we 
can  not  conceive  how  the  defendants  could  have  acquired  any  advantage 
by  a  change  of  venue  or  a  continuance,  except  the  possible  opportunity 
that  might  arise  for  them  to  escape,  or  for  the  evidence  to  be  suppressed 
by  the  death  or  absence  of  witnesses.  Under  the  circumstances,  there 
was  no  abuse  of  discretion  in  overruling  the  motions  for  a  change  of 
venue  and  for  a  continuance. 

Another  error  assigned  is,  that  the  court  below  erred  in  overruling  a 
challenge  to  the  juror,  John  Carico,  on  the  trial  thereof;  the  ground  of 
the  challenge  being  that  he  was  not  the  head  of  a  family.  Our  statute 
specifies  as  one  of  the  necessary  qualifications  of  every  juror,  grand  or 
petit,  that  he  must  be  the  head  of  a  family.    If  not  the  head  of  a  family 
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he  is  absolutely  disqualified  as  a  juror;  and  if  challenged  oa  thatground, 
and  on  the  trial  thereof  it  is  conclusively  shown  by  the  eTideuce  that  Le 
is  not  the  head  of  a  family,  it  would  be  error  on  the  part  of  the  court  to 
allow  the  juror  to  remain  on  the  trial  panel,  however  worthy  he  may  be 
in  character  and  in  other  qualifications  required  by  law.  As  to  this 
assignment  of  error  the  record  discloses  the  following  facts:  "  That  one 
John  Carico  was  called  as  a  juror  in  said  cause,  who  also  being  duly 
sworn  the  truth  to  speak  as  to  his  qualifications  as  a  juror  in  said  cause, 
did  then  and  there,  under  oath,  say  to  the  court  that  he  was  not  the 
head  of  a  family;  that  he  was  not  a  married  man;  that  he  had  no  child- 
ren; that  he  and  his  partner  kept  a  mess  and  house  at  which  he,  his 
partner,  and  employees,  ate  and  lived;  that  he,  his  partner,  and  Uieir 
employees  were  all  adults,  and  that  no  other  persons  ate  or  lived  with 
them .  Therefore  the  said  defendants,  through  their  attorneys,  challenged 
•and  objected  to  said  Carico  as  a  juror  in  said  cause,  for  the  reason  that 
he  was  not  a  qualified  juror  according  to  law  to  try  said  cause,  he  not 
being  the  head  of  a  family;  but  the  court  then  and  there  rendered  its 
judgment  and  decision  overruling  said  challenge  and  objection,  and  di- 
rected and  ordered  said  Carico  to  be  sworn  as  a  juror  to  try  said  cause." 
As  presented  by  the  record,  it  would  seem  that  no  evidence  was  taken 
ofter  the  challenge  had  been  interposed,  but  that  the  court  disposed  of 
the  same  oi)  the  evidence  received  in  the  previous  examination  of  this 
juror  as  to  his  general  qualifications.  Our  statutes  do  not  specifically 
prescribe  the  manner  in  which  a  challenge  to  an  individual  petit  juror 
shall  be  tried.  But  they  do  not  provide  that  the  necessary  qualifications 
of  grand  and  petit  juries  shall  be  the  same;  and  they  further  provide 
how  a  challenge  to  one  individual  grand  juror  shall  be  tried,  when  the 
ground  of  ch^lenge  is  that  he  is  a  minor,  or  that  he  is  an  alien,  or  that 
he  is  insane,  or  that  he  is  the  prosecutor  upon  a  charge  against  the  de- 
fendant, or  that  he  is  a  witness  on  the  part  of  the  prosecution,  or  th&t 
such  a  state  of  mind  exists  on  his  part  in  reference  to  the  case  or  either 

Earty  which  satisfies  the  court,  in  the  exercise  of  a  sound  discretion,  that 
e  can  not  act  impartially  and  without  prejudice  to  the  substantive  rights 
of  the  party  challenging:  Comp.  Laws,  18(35,  p.  502.  As  to  the  trial  of 
each  of  the  foregoing  causes  of  challenge  to  any  grand  juror,  the  statute 
provides  as  follows:  **  The  challenge  *  *  *  must  be  entered  upon  the 
minutes  and  tried  by  the  court;  provided,  that  no  person  of  the  grand 
or  petit  jury  shall  be  challenged  after  he  has  been  sworn:"  Id. 

The  uniform  practice  of  the  courts  has  been  to  try  all  challenges  to  in- 
dividual jurors,  whether  grand  or  petit,  in  the  manner  here  pointed  out 
To  be  technically  correct,  therefore,  on  the  trial  of  any  such  challenge, 
the  challenge  should  be  interpoired  first,  and  the  evidence  introduced 
afterwards.  On  this  point,  Mr.  Bishop,  in  his  work  on  criminal  pro- 
cedure, 3d  ed.,  vol.  1,  sec.  934,  says:  "A  formal  challenge  to  the  juror 
or  jurors,  specifj'ing  the  objections,  is  in  some  of  our  states  required;  in 
others  the  examination  on  the  voir  dire  precedes  the  challenge." 

Be  this  as  it  may,  there  can  be  no  doubt  that  the  juror  Carico  was  dis- 
qualified, it  appearing  conclusively  from  the  evidence  that  he  was  not 
the  head  of  a  family.  Objection  to  a  juror  on  the  ground  of  general  or 
absolute  disqualification  under  the.  statute  must  be  considered  in  a  dif- 
ferent light  from  an  objection  on  the  ground  of  bias  merely.  The  latter  is 
addressed  to  the  sound  discretion  of  the  trial  judge,  while  by  the  former, 
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if  sustained  by  the  evidence,  tbe  rejection  of  the  juror  becomes  manda- 
tory under  an  arbitrary  rule  of  law. 

This  court  is  not  disposed  to  favor  this  particular  ground  of  challenge 
by  any  very  strict  construction  of  what  constitutes  the  head  of  a  family. 
Bat  tbe  term  must  be  understood  and  applied  in  its  ordinary  accepta- 
tion, and  tbe  most  liberal  interpretation  that  could  be  given  necessarily 
requires  that  the  head  of  a  family  must  be  in  a  position  to  exercise  some 
degree  of  authority  or  control  over  the  conduct  and  means  of  support 
of  a  person  or  persons  who  live  with  him,  and  who  look  to  him  for 
guidance  and  support. 

Even  the  relations  of  parents  and  son  may  be  such  as  to  place  the  son 
at  tbe  head  of  the  family.  Tbis  relation  would  subsist  if  his  parents 
lived  with  him  and  looked  to  and  depended  on  him  for  their  suppoii. 
But  the  relation  of  two  equal  partners,  living  together  in  th6  same  house, 
and  under  a  contract  with  their  employees,  as  a  part  of  the  consideration, 
that  they  should  board  and  lodge  tbem  at  their  house,  and  all,  partners 
and  employees,  should  eat  at  tbe  same  table,  does  not,*in  and  of  itself, 
constitute  the  family  relation  witbin  the  meaning  of  the  statute.  Such 
relation  must  consist  of  some  tie  closer  in  its  moral  obligations,  and  of 
greater  permanence,  than  merely  boarding  employees  during  the  limited 
term  of  their  service;  and  as  to  two  equal  partners,  living  and  messing 
together  as  a  matter  of  convenience  and  economy,  perbaps,  in  their  busi- 
ness relations,  neither  could  be  considered  the  head  of  the  others  in  the 
sense  of  the /am%  relation. 

It  is  also  assigned  as  error  that,  after  the  jury  had  been  charged  by 
the  court,  and  had  retired  to  deliberate,  they  returned  and  received 
verbal  instructions  from  tbe  court,  in  the  absence  of  tbe  defendants  and 
their  attorneys.  The  record  relating  to  this  ground  of  error  is  as  fol- 
lows: "The  jury,  *  *  *  having  heard  the  evidence  and  the  instruc- 
tions of  the  court  that  were  given  in  writing,  retired  to  their  room 
*  *  *  to  deliberate  on  their  verdict.  *  *  *  That  said  jury,  not  hav- 
ing agreed  upon  a  verdict  in  said  cause,  *  *  *  they  were  brought 
by  the  sheriff  into  court  in  the  absence  of  the  defendants  and  their  aJttomeijs^ 
and  in  the  absence  of  the  attorney  of  the  territory,  when  the  judge  of 
the  court  stated  to  them,  verbally ^  in  substance,  and  not  in  writing,  in 
answer  to  an  inquiry  by  one  or  more  of  said  jurors,  as  to  where  those 
men  toere  driving  those  cattle,  that  the  jury  must  determine  that  fact  accord- 
ing to  the  evidence,  and  just  as  they  would  determine  any  fact  in  their  own 
private  affairs," 

The  defendants  were  being  tried  for  grand  larceny,  which,  under 
our  law,  is  a  felony.  The  doctrine  seems  to  be  well  settled,  that  after  the 
jury  bave  been  instructed  and  have  retired  to  consider  of  their  verdict^ 
m  all  trials  for  felony,  it  would  be  irregular  and  improper  for  the  court 
to  receive  the  jury,  or  to  have  any  communication  with  them,  touching 
the  case  submitted  to  them,  in  the  absence  of  the  defendant.  In  all 
Buch  cases,  tbe  presumption  of  law  is,  that  tbe  irregularity  per  se  consti- 
tutes error.  On  this  subject,  Mr.  Bishop  says:  "It  is  a  principle  per- 
vading the  entire  law  of  procedure  in  criminal  causes,  that  after  indict* 
xnent  found,  nothing  shall  be  done  in  the  cause  in  the  absence  of  th& 
prisoner:"  1  Bishop's  Cr.  Proc,  sec.  682. 

To  this  principle,  as  a  rule  of  law,  there  are  no  exceptions  other  than 
in  tbe  lower  class  of  misdemeanors,  where  a  fine  only,  and  no  corporal 
punishment,  may  be  imposed,  and  in  a  few  instances,  of  orders  withia 
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tbe  discretion  of  tbo  presiding  judge,  such  as  an  order  on  a  motion  for 
a  continuance.  And  even  such  motion,  if  made  on  bebalf  of  tbe  prose- 
cution, can  not  be  entertained,  except  on  notice  to  tbe  prisoner  or  his 
counsel:  Bisbop's  Cr.  Proc,  sees.  684,  685. 

In  regard  to  felonies,  Mr.  Bisbop  furtber  says:  **  In  felonies,  it  is  not 
in  tbe  province  of  tbe  prisoner,  eitber  by  bimself  or  by  bis  counsel,  to 
yxaive  tbe  rigbt  to  be  personally  present  during  tbe  trial:"  Bisbop's  Cr. 
Proc,  sec.  686. 

This  is  strong  language,  but  it  is  unquestionably  tbe  law.  Giving  in- 
structions to  tbe  jury  is  as  mucb  a  part  of  tbe  trial  as  is  tbe  taking  of 
testimony  or  receiving  tbe  verdict.  Tbe  cbarge  to  tbe  jury  is  often  the 
most  important  incident  in  tbe  trial,  in  its  influence  upon  tbe  minds  of 
tbe  jury  in  finding  a  verdict.  If,  at  any  time  during  tbe  progress  of  the 
trial,  it  can  be  to  tbe  interest  of  tbe  prisoner  witb  bis  counsel  to  be  pres- 
ent in  open  court,  it  is  wbile  tbe  presiding  judge  is  instructing  tbe  joir 
as  to  any  rule  of  law  to  be  observed  by  tbem  in  arriving  at  a  verdict. 

In  tbe  case  of  Prine  v.  Tbe  Commonwealtb,  18  Pa.  St.  168,  tbe  rec- 
ord disclosed  tbe  facts  tbat  tbe  prisoners  were  tried  and  convicted  of 
burglary,  but  at  tbe  time  of  tbe  rendition  of  tbe  verdict  tbe  prisoners' 
counsel  were  present,  and  tbe  prisoners  absent.  Defendants'  counsel 
tbereupon  waived  tbe  presence  of  the  prisoners,  and  bad  the  jury  polled, 
wben  tbey  severally  answered  tbat  they  found  tbe  defendants  guilty.  On 
writ  of  error  the  appellate  court  beld,  tbat  *'  it  is  undoubtedly  error  to 
try  a  person  for  felony  in  bis  absence,  even  with  bis  consent.  *  *  * 
No  precedent  can  be  found  in  wbicb  bis  presence  is  not  a  postulate  of 
every  part  of  the  record.  *  *  *  These  things  are  matter  of  substance, 
and  not  peculiar  to  trials  for  murder;  tbey  belong  to  every  trial  for  felony 
at  tbe  common  law,  because  the  mitigation  of  tbe  punishment  does  not 
change  the  character  of  tbe  crime.  *  *  *  It  is  unnecessary,  however, 
to  speak  of  delegated  authority;  for  tbe  rigbt  of  a  prisoner  to  be  present 
at  his  trial  is  inherent  and  inalienable." 

After  the  jury  have  been  charged  by  tbe  court,  and  tbey  bave  retired 
to  deliberate,  it  is  always  proper  for  them  to  ask  the  bailiff  in  charge  io 
conduct  them  before  the  court  for  furtber  instructions.  But  in  all  such 
cases  tbe  proper  practice  would  be  to  send  for  the  x)risoner  and  his  coun- 
sel, and  as  soon  as  tbey  come  into  court  to  bave  tbe  names  of  the  jurors 
called,  and  if  all  are  found  to  be  present,  the  court  will  then  receive  any 
communication  tbey  bave  to  make,  and  instruct  tbem  accordingly. 

Mr.  Bisbop  more  elaborately  puts  it  thus:  **  After  the  jury  bave  retired 
to  deliberate  on  their  verdict,  there  may  be  furtber  communication  be- 
tween them  and  the  court  at  tbe  desire  of  either.  If  at  the  couit's,  Bn 
officer  is  sent  for  them,  and  it  takes  place  in  open  court;  tbe  judge  has  no 
right  to  visit  them  for  the  purpose  in  their  room,  or  otherwise  conomuni- 
cate  with  them  in  private.  If  at  the  jury's,  they  are  conducted  for  the 
purpose  into  open  court.  The  counsel  and  the  parties  should  be  notified, 
and  their  presence  is  a  right  or  necessity  the  same  as  during  the  prior  parts 
of  the  trial.  The  instructions  desired,  on  tbe  one  side  or  the  other,  and 
required  by  the  circumstances,  will  then  be  given:"  1  Bisbop's  Cr.  Proc, 
.3ded.,sec.  1000. 

If  the  court,  on  an  occasion  of  tbis  kind,  deems  it  proper  to  give  tbe 
jury  any  further  instruction  or  advice  as  to  how  tbey  should  determine 
any  question  of  fact,  or  any  rule  of  law  to  be  observed  by  them  in 
arriving  at  a  verdict,  such  instruction,  under  our  statute,  must  be  in 
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•writingr,  and  should  properly  enunciate  the  law  on  the  subject.    If  there 
be  a  failure  in  either  of  these  legal  propositions  it  would  be  error. 

The  inquiry  of  the  jury,  "as  to  where  those  men  were  driving  those 
cattle,"  may  or  may  not  have  been  material,  but  this  court  may  well  as- 
sume that  it  was  material  from  the  fact  that  the  court  below  deemed  it 
proper  to  give  an  instruction  thereon. 

In  saying  to  them,  however,  ''that  the  jury  must  determine  that  fact 
according  to  the  evidence,  and  just  as  they  would  determine  any  fact  in 
their  own  private  affairs,"  was  not  a  proper  instruction  as  to  how  they 
should  determine  any  question  of  fact  in  the  case.  This  instruction  was 
well  calculated  to  mislead  the  jury,  as  they  might  infer  therefrom  that 
they  were  at  liberty  to  determine  every  question  submitted  to  them  by 
the  same  rule. 

The  only  proper  instruction  under  the  law  that  can  be  given  to  tho 
jury  as  a  guide  in  determining  any  question  of  fact  necessary  to  a  con- 
viction is,  that  they  should  be  convinced  or  satisfied  from  the  evidence,  to 
the  exclusion  of  every  reasonable  doubt,  that  such  fact  has  been  estab- 
lished. The  court  may,  however,  and  in  the  higher  grades  of  felonies  it 
is  often  its  duty  to^  go  further  and  explain  what  constitutes  a  reasonable 
doubt. 

This  rule  of  law  should  be  applied,  not  only  as  a  general  proposition 
in  determining  the  defendant's  guilt,  but  also  to  the  establishment  of 
each  and  every  element  or  fact  constituting  the  crime  charged.  It  is  al- 
ways unsafe  to  attempt  any  substitute  for  such  an  instruction:  1  Bishop's 
Cr.  Proc,  Ist  ed.,  sees,  818,  819.  The  instruction  to  the  jury  that  thoy 
should  determine  a  question  of  fact,  ''  just  as  they  would  determine  any 
fact  in  their  own  private  affairs,"  was  therefore  a  violation  of  this  rule 
of  law,  and  was  erroneous.  The  instruction  was  also  objectionable  on 
the  ground  of  its  not  being  in  writing. 

In  the  case  of  Territory  v.  Perea,  1  N.  M.  627,  this  court  said  that 
"  the  statute  requiring  instructions  to  a  trial  jury  to  be  in  writing  is  not 
directory  merely,  but  mandatory  in  its  terms.  In  states  where  similar 
statutes  have  been  enacted,  their  respective  superior  courts  have  uni- 
formly held  that  oral  instructions,  in  whole  or  in  part,  are  error,  and 
sufficient  cause  for  setting  aside  the  judgment  and  ordering  a  new  trial. 
The  adjudications  on  this  subject  present  an  array  of  precedents  that 
can  not  well  be  ignored.  *  *  *  We  are  of  the  opinion  that  the  only 
proper  mode  in  giving  instructions  as  a  charge  to  a  trial  jury,  and  par- 
ticularly in  regard  to  the  higher  grades  of  crime  denominated  felonies, 
is  for  the  district  court  to  give  in  writing  all  that  it  deems  necessary  or 
even  proper  to  say  to  the  jury  in  its  charge:"  Vide,  45  Mo.  G4;  6  lud. 
399;  19  111.  82;  1  Col.  611;  43  Cal.  29;  37  Ind.  294;  45  Id.  650. 

Judgment  below  reversed,  and  cause  remanded  for  trial  de  novo. 

Bell,  J.,  concurred. 
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Deitteb  &  Bio  Grande  Railway  Comfant  i;.  Habbis. 

FUed  January,  I884. 

In  an  Action  against  a  Corporation  Founded  on  the  Unlawful  or  ToEnors 
Acts  of  its  Agents  or  servants,  the  fact  whether  the  acts  complained  of  were  done  by 
such  agents  on  their  own  account  exclusively,  or  on  behalf  of  the  corporation  and  within 
t!ie  scope  of  their  employment,  need  not  ordinarily  be  established  by  the  plaintiff  by 
proof  01  what  occurred  at  some  meeting  of  the  directors  of  the  corporation,  but  by  proof 
of  what  the  agents  and  servants  had  done,  and  of  the  attending  circumstances  indicating 
the  purpose  of  their  acts  and  the  object  to  be  attained  thereby;  and  if  the  corporation 
accepted  such  acts  and  used  the  fruits  thereof,  proof  thereof  might  be  given  to  establish 
the  corporate  liability. 

CORPORATIOJJS  are  LIABLE  FOR  EvERY  WrONG,  TrESPAJ3S,  AND  TORT  COKMTITED  BY 

THFJR  Agents  and  employees  within  the  scope  of  their  employment,  to  the  same  extent 
as  individuals  under  llko  circumstances.  The  doctrine  of  ultra  vires,  as  formerly  under- 
stood, does  not  have  any  application  to  such  cases. 

A  Railroad  Corporation  is  Liable  for  the  Acts  of  Violence  or  the  Torts  of  an 
Armed  Body  of  men,  formed  of  its  servants  and  employees,  in  taking  forcible  possession 
of  another  railroad  by  its  authority.  Such  acts  of  its  aeents,  as  well  as  their  declarataons 
in  respect  thereto,  are  admissible  in  evidence,  as  tending  to  prove  an  authorization  by 
the  corporation;  and  if  the  latter  accepted  and  received  into  its  possession  and  assumed 
control  of  the  railroad  so  seized,  and  operated  the  same,  such  facts  would  be  strong  cir- 
cumstantial evidence  that  the  agents,  in  taking  such  possession,  were  acting  within  the 
scope  of  their  employment  and  under  the  direction  of  their  principal. 

Failure  op  the  Trial  Court  to  Note  the  Modifications  Made  by  Him  in  an  in- 
struction as  asked  for  in  the  maimer  required  by  statute  is  an  irregularity,  but  not  such 
an  error  as  to  warrant  a  reversal. 

Ebbob  to  the  district  court  for  Santa  Fe  county.  The  opinion  states 
the  facts. 

William  Breedeii,  for  the  plaintiff  in  error. 

C,  E,  Gildersleeve  and  John  H.  Knaebel,  for  defendant  in  error. 

Bristol,  J.  This  case  is  here  on  writ  of  error  to  the  district  court  for  the 
first  judicial  district  and  county  of  Santa  Fe.  Harris,  the  plaintiff  below, 
brought  an  action  of  trespass  against  the  Denver  &  Bio  Grande  Bailway 
Company,  a  corporation  under  the  laws  of  the  state  of  Colorado,  to 
recover  damages  in  the  sum  of  ten  thousand  dollars  for  bodily  iujories 
inflicted  by  the  agents  and  employees  of  the  defendant  corporation 
.while  in  and  about  the  employment  of  their  principal,  and  recovered 
judgment  in  the  sum  of  nine  thousand  dollars. 

As  to  the  merits  of  the  case,  the  whole  controversy  turns  upon  the 
question  whether  the  injuries  were  inflicted  by  the  agents  or  employees 
of  the  defendant  corporation  or  other  persons  acting  on  their  own 
behalf  exclusively,  or  acting  within  the  scope  of  their  employment  by 
such  corporation.  A  corporation  being  an  artificial  body  created  by 
law,  all  its  acts  necessarily  must  be  performed  by  its  agents  and  servants. 
And  when  a  corporation  is  sued  in  an  action  founded  on  the  unlawful  or 
tortious  acts  of  the  agents  or  servants,  the  fact  whether  the  acts  com- 
plained of  were  done  on  their  own  account  exclusively  or  on  behalf  of 
the  corporation,  within  the  line  of  their  employment,  is  not  ordinarily  to 
be  established  by  the  plaintiff  by  proof  of  what  occurred  in  some  meet- 
ing of  the  directors  of  the  corporation — the  evidence  of  which  is  under 
the  control  of  such  directors — but  by  proof  of  what  the  agents  and 
seiTants  of  the  corporation  had  done,  and  of  the  attending  circum- 
stances indicating  the  purpose  of  their  acts  and  the  object  to  be 
attained  thereby;  and  especially  if  attained,  and  the  corporation  accepted 
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the  same  and  used  the  fruits  thereof  as  its  own,  proof  thereof  might  be 
received  to  establish  the  corporate  liability. 

The  old  common-law  doctrine,  that  ''a  corporation  can  not  be  aiding 
to  a  trespass"  nor  **  give  a  warrant  to  do  a  trespass  without  writing/' 
or  that  "  it  could  authorize  no  agent  to  do  np  act  and  give  no  assent  but 
by  deed/'  was  long  since  exploded.  The  doctrine,  as  now  understood 
and  applied  by  the  courts,  is  that  corporations  are  liable  for ^very  wrong, 
every  trespass,  and  every  tort  committed  by  their  agents  and  employees 
within  the  scope  of  their  employment  as  such,  and  to  the  same  extent 
as  individuals  under  like  circumstances;  and  iJie  doctrine  of  ultra  vires ^ 
as.  formerly  understood  and  applied,  does  not,  under  the  modern  decis- 
ions, have  any  application  to  such  cases:  Mechanics'  Bank  v.  State 
Bank,  10  Wall.  645;  National  Bank  v.  Graham,  10  Otto,  702;  The  State 
v.  The  Morris  &  Essex  R.  R.  Co.,  23  N.  J.  L.  368,  369.  The  doctrine  of 
ultra  vires,  as  formerly  understood  and  applied  by  the  courts  to  corpo- 
rations, was  that  such  institutions  were  endowed  with  a  species  of 
infallibility.  That  they  in  their  corporate  character  could  not  do  or 
sanction  any  act  by  and  through  their  agents  or  servants  which  they 
were  not  authorized  to  do  by  their  respective  charters  conferring  corpo- 
rate powers.  That  because  they  were  not  authorized  to  do  wrongful 
and  tortious  acts,  they  could  therefore  do  no  wrong. 

But  it  was  soon  ascertained  that  these  institutions,  notwithstand- 
ing they  had  no  legal  authority  to  do  wrong,  yet  often  assumed 
^powers  ultra  vires  to  do,  and  actually  did  commit,  all  sorts  of  trespasses 
aud  unlawful  and  wrongful  acts  through  wholly  irresponsible  servauts 
and  employees,  often  causing  the  gi^eatest  losses  aud  damages  to  private 
individuals  and  their  property;  and  the  courts,  to  protect  society,  were 
finally  impelled,  ex  necessitate,  to  place  the  responsibility  of  corporations 
on  a  more  enlightened  and  reasonable  basis. 

The  doctrine  of  uUra  vires,  as  now  interpreted  by  the  courts  and  ap- 
plied to  corporations,  signifies  merely  such  acts  and  doings  of  any  cor- 
X^oration  which,  though  it  may  have  the  power  to  perform,  or  to  adopt 
and  sanction  through  its  agents  or  servants,  yet  it  has  no  legal  authority 
to  do  under  its  charter  of  corporate  powers;  in  the  same  sense  precisely 
that  every  act  performed  by  a  natural  person,  which  the  law  either  in  ex- 

Eress  terms  cr  by  necessary  implication  does  not  sanction  nor  confer  on 
im  any  right  to  do,  would  be  illegal  and  might  be  termed  ultra  vires. 
In  the  well-considered  case  of  The  State  v.  The  Morris  &  Essex  Rail- 
road Co.,  supra,  in  which  this  whole  subject  is  ably  reviewed  and  the 
modern  doctrine  clearly  expressed,  the  court  by  its  chief  justice  used  the 
following  language:  ''But  it  is  said,  that  although  a  corporation  may 
omit  to  perform  acts  made  obligatory  upon  it  by  law  and  thus  be  liable  for 
non-feasance,  yet  from  its  very  nature  it  can  not  use  force,  and  therefore 
can  not  commit  any  act  involving  force,  and  which  must  be  charged  to 
have  been  committed  vi  et  armis.  This  argument  rests  entirely  upon  the 
disability  of  the  corporation  to  commit  any  act  of  trespass  or  positive 
-wrong,  and  applies  to  its  capacity  to  commit  civil  as  well  as  criminal  in- 
juries. It  is  this  very  agreement  by  which  it  was  sought  to  be  established 
that  no  action  for  a  trespass  or  tort  would  lie  against  a  corporation.  But 
it  has  been  well  said,  that  if  a  corporation  has  itself  no  hands  with  which 
to  strike,  it  may  employ  the  hands  of  others;  and  it  is  now  perfectly  well 
settled,  contrary  to  the  ancient  authorities,  th^t  a  corporation  is  liable 
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civilUer  for  all  torts  committed  by  its  servants  or  agents  by  authority  of 
the  corporation,  express  or  implied.     *     *     * 

"  The  result  of  the  modern  cases  is,  that  a  corporation  is  liable  citU- 
iter  for  torts  committed  by  its  servants  or  agents  precisely  as  a  natural 
person;  and  that  it  is  liable  as  a* natural  person  for  the  acts  of  its  agents 
done  by  its  authority,  express  or  implied,  though  there  be  neither  a  writ- 
ten appointment  under  seal  nor  a  vote  of  the  corporalion  consiUuting  the 
agency  or  authorizing  the  act,     *     *     * 

**  It  is  further  objected  that  a  corporation  aggregate  can  not  be  liable 
to  indictment  for  a  crime  because  the  commission  of  the  criminal  act  is 
not  warranted  by  their  corporate  powers.  This  agreement,  pushed  to  its 
legitimate  conclusion,  would  exempt  a  corporation  from  all  liability  for 
wrongs,  civil  as  well  as  criminal.  It  is  most  aptly  answered  by  Mr.  Binney 
iuhis  argument  in  the  Chestnut  Hill  Turnpike  Co.  v.  Britter,  6  Binn.  12. 
According  to  the  doctrine  contended  for,  if  they  do  an  act  within  the  scope 
of  their  corporate  powers  it  is  legal,  and  they  are  not  answerable  for  the 
consequences.  If  the  act  be  not  within  the  range  of  their  corporate 
pollers,  they  had  no  right  by  law  to  do  it;  it  was  not  one  of  the  objects 
for  which  they  were  incorporated,  and  therefore  it  is  no  act  of  the  corpo- 
ration at  all.  This  doctrine  leads  to  absolute  impunity  for  every  species 
of  wrong,  and  can  never  be  sanctioned  by  any  court  of  justice.     *     »    ♦ 

"  It  is  said  again  that  the  individuals  who  concur  in  making  the  order 
or  in  doing  the  work  are  individually  responsible.  And  so  is  eveiy  ser- 
vant or  agent  by  whose  agency  a  tort  is  committed,  but  it  has  never 
been  supposed  that  the  principal  is  therefore  exempt  from  liability.  On 
the  contrary,  the  principle  and  the  policy  of  the  law  has  ever  been  to  look 
to  the  principal  rather  than  to  the  mere  agent;  and  in  the  case  of  corpora- 
tions it  is  the  clear  dictate  of  sound  law  not  only,  but  of  public  policy,  to 
look  rather  to  the  corporation  at  whose  instance  and  for  whose  benefit 
the  wrong  is  perpetrated  than  to  the  individual  directors  by  whose  order 
the  wrong  was  done,  who  may  be  entirely  unknown,  or  to  the  laborers 
by  whom  the  work  was  performed,  who  in  a  great  majority  of  cases 
would  be  alike  unknown  and  irresponsible." 

The  authority  of  the  agents  and  servants  of  the  corporation,  and  the 
approval  and  acceptance  of  their  work  and  its  fruits  by  their  principal, 
may  be  proved  by  the  acts  and  conduct  of  the  corporation  in  relation 
thereto,  whether  the  same  are  manifested  by  it  collectively  or  through 
its  officers,  agents,  tenants,  etc.:  Angell  &  Ames  on  Corp.,  9th  ed.,  sec 
186. 

In  Magil  v.  Kauffman,  6  Binn.,  the  supreme  court  of  Pennsylvania 
held  that  evidence  of  the  acts  and  declarations  of  the  trustees  and  agents 
of  the  corporation,  both  before  and  after  the  incorporation,  while  transact- 
ing business  relative  to  the  corporation,  as  well  as  evidence  of  what  passed 
at  the  meeting  of  the  congregation  when  assembled  on  business  in  rela- 
tion thereto,  were  admissible  to  show  the  possession  of  the  corporation  of 
land  and  the  extent  of  its  claim  of  its  boundaries. 

We  cite  this  authority  in  answer  to  the  assumption  of  counsel  for  plaintiff 
in  error,  that  the  acts  and  declarations  of  the  agents  of  the  defendant 
corporation  on  the  trial  below  ought  not  to  have  been  received  in  evidence 
to  establish  its  liability  for  the  acts  of  its  agents,  and  to  show  that  it  was 
implicated  in  taking  possession  of  the  railroad  in  question  and  holding 
the  same. 

Under  the  modern,  and  as  it  would  seem  controlling,  adjudications  on 
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the  subject,  there  can  be  no  doubt,  as  a  legal  proposition,  that  if  the  de« 
fendant  corporation  (plaintiff  in  error  here)  in  any  manner  had  formed 
the  purpose  of  seizing,  through  its  agents  and  employees,  the  Denver  &  Rio 
Grande  Railway  while  in  the  peaceable  possession  of  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Co.,  and  seizing  the  same  by  force  if  necessary,  and 
either-directed,  commanded,  or  counseled  the  same  or  assented  thereto, 
then  it  followed  as  a  matter  of  law  that  the  acts  of  its  agents  or  employees 
in  taking  possession  in  pursuance  thereof  were  the  acts  of  the  corpora- 
tion. And  if  in  taking  such  possession  under  such  circumstances  its 
agents  or  employees  committed  acts  of  violence  amounting  to  trespasses 
or  torts  for  which  an  action  would  lie  for  damages,  the  corporation,  as 
well  as  its  agents  and  employees  engaged  in  the  same,  would  be  liable  to 
respond  in  damages  to  the  injured  parlies.  And  as  proper  circumstantial 
evidence  tending  to  prove  the  connection  of  the  corporation  with  the  acts 
of  its  agents  in  taking  possession,  such  acts  of  its  agents,  as  well  as  their 
declarations  in  respect  thereto,  and  the  object  thereof,  may  be  received. 
And  if  the  corporation  accepted  and  received  into  its  possession,  and 
assumed  control  of  the  railroad  so  seized,  and  commenced  and  for  a  time 
continued  to  use  and  operate  the  same  as  its  own,  it  would  be  a  very 
strong  circumstance  indeed  tending  to  establish  the  fact  that  its  agents 
and  employees  in  taking  possession  were  acting  within  the  scope  of  their 
employment,  and  under  the  direction  of  their  principal. 

The  record  discloses  the  fact  that  there  was  evidence  on  the  trial  in  the 
lower  court  to  the  effect  that  about  the  tenth  or  twelfth  of  June,  1879, 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  was  in  peaceable  posses- 
sion, by  its  agents  and  employees,  of  a  certain  railroad  in  tbe  state  of 
Colorado  running  from  Alamosa  to  the  city  of  Pueblo  in  that  state. 
That  at  or  about  that  date,  and  while  the  Atchison,  Topeka  &  Santa  Fo 
Railway  Co.  were  so  in  possession  of  said  railroad,  the  plaintiff  in  error, 
the  Denver  &  Rio  Grande  Railway  Co.,  by  an  armed  force  of  several  hun- 
dred men  acting  as  its  agents  and  employees,  and  under  its  vice-presi- 
dent and  assistant  general  manager,  attacked  with  deadly  weapons  the 
agents  and  employees  of  said  Atchison,  Topeka  &  Santa  Fe  Railway  Co. 
having  charge  of  said  railroad,  and  forcibly  drove  them  from  the  same, 
and  took  forcible  possession  thereof.  That  there  was  a  demonstration  of 
armed  men  all  along  the  line  of  the  railroad  seized,  and  while  this  was 
being  done,  and  the  seizure  was  being  made,  the  defendant  in  error,  who 
was  an  employee  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  on 
said  line  of  railroad,  and  while  on  the  track  of  the  road,  and  on  a  hand- 
car thereon,  in  the  line  of  his  employment,  was  fired  upon  by  men  as  he  was 
'  passing,  and  seriously  wounded  and  injured.  That  immediately  upon 
the  seizure  of  the  railroad,  as  aforesaid,  the  plaintiff  in  error  accepted  it, 
and  at  once  entered  into  possession  thereof,  and  commenced  and  for 
some  time  continued  to  use  and  operate  the  same  as  its  own. 

But  notwithstanding  this  strong  circumstantial  evidence,  it  is  contended, 
on  behalf  of  the  plaintiff  in  error,  that  inasmuch  as  there  is  no  direct 
proof  that  the  identical  men  who  did  the  shooting  had  any  specific 
orders  or  directions  from  the  corporate  authorities  to  act  in  tbe  prem- 
ises, we  ought  to  assume  that  no  such  orders  or  directions  existed,  and 
that  those  particular  men  were  acting  entirely  on  their  own  behalf  and 
independently  of  the  corporation.  This  would  be  too  much  like  an 
assumption  that  skirmishers  in  battle,  because  somewhat  detached  from 
the  main  body  of  troops,  did  not  belong  to  the  army,  but  were  fighting 
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iDdependentlyon  their  own  account,  and  without  orders  from  the  officer 
in  command.  All  this  might  be  possible,  but  the  strong  presumption 
would  be  the  other  way.  The  fact  that  these  men  committed  thevioleDt 
assault  with  deadly  weapons  at  the  time  and  place,  and  in  the  manner 
and  under  the  circumstances,  detailed  in  the  evidence,  gives  rise  to  a  lery 
strong  presumption  that  they  were  a  part  of  the  armed  force  emplojed 
to  seize  the  railroad. 

These  facts  and  circumstances,  together  with  the  declarations  of  the 
agents  and  officials  of  the  plaintiff  in  error,  under  whom  this  armed  force 
acted  and  from  whom  they  received  their  directions,  were  competent  to 
go  to  the  jury  as  evidence  tending  to  establish  the  corporation's  liability. 
If  the  acts  of  trespass  complained  of  were  the  acts  of  the  agents,  em- 
ployees, or  other  persons  on  their  own  account,  and  were  in  no  way 
authorized  or  sanctioned  by  the  corporation,  it  was  within  the  actual 
knowledge  of  some  of  its  officers  or  agents,  and  could  have  been  easily 
i:)roved.  No  attempt  of  this  kind  having  been  made,  the  strong  pre- 
sumption arises  that  these  armed  men,  includiug  those  who  did  the 
shooting,  were  acting  in  concert,  within  the  line  of  their  employment  by 
the  corporation,  for  the  attainment  of  a  specific  object  in  its  behalf. 

The  question  as  to  which  of  these  railway  companies  was  legally  en- 
titled to  the  line  of  railroad  in  controversy  between  them  does  not  arise 
iu  this  case.  Even  if  the  Denver  &  Bio  Grande  Bail  way  Company  had 
been  legally  entitled  to  the  possession,  it  would  not  have  justified  tbe 
manner  of  seizure.  The  excessive  violence  committed  in  either  event 
would  have  constituted  a  trespass  for  which  an  action  for  damages  woald 
lie. 

We  hold,  therefore,  that  there  was  sufficient  evidence  submitted  to  the 
jury  which,  if  true — and  it  was  for  the  jury  to  determine  its  credibility- 
justified  a  verdict  for  the  plaintiff. 

A  long  list  of  specific  instructions,  founded  mainly  on  the  ancient  doc- 
trine that  a  corporation  was  incapacitated  from  doing  or  sanctioning  any 
act  of  its  servants  not  authorized  by  its  charter  of  corporate  authority, 
thus  exempting  it  from  all  liability  for  the  wrongful  acts  of  its  employees, 
though  directed  by  its  principal  officers  and  managers,  were  asked  to  be 
given  to  the  jury  on  behalf  of  plaintiff  in  error,  and  which  were  refused 
by  the  court,  except  two,  one  of  which  was  given  as  demanded,  and  the 
other  given  with  a  part  erased.  To  the  ruling  of  the  court  on  each  one 
of  which,  except  the  one  given,  the  defendant  below  excepted. 

All  the  unconditional  refusals  to  charge  as  demanded  were  proper,  and 
constituted  no  error.  The  instruction  given  by  the  court  as  demanded  by 
the  defendant  corporation  was  as  follows:  ' 'Agents  or  managers  of  tbe 
affairs  of  a  railroad  corporation,  such  as  the  defendant,  can  not  be  legaU)j 
employed  by  such  company  to  shoot  a  person,  nor  are  the  officers,  agents, 
or  managers  of  such  company,  in  the  usual  course  of  their  employment 
as  such  officer,  agent,  or  manager,  authorized  to  employ  any  one  to  shoot 
another  person."  .  This  instruction  was  given  in  full,  as  demanded  on 
behalf  of  the  defendant  corporation.  There  was  no  exception  to  this 
instruction  on  behalf  of  the  plaintiff  below,  and  we  quote  merely  to  show 
that  it  was  more  liberal  to  the  defendant  corporation  than  just.  While  it 
was  true  as  a  legal  proposition,  as  far  as  it  went,  yet  it  was  well  calculated 
to  mislead  the  jury.  Having  been  given  as  an  independent  instruction, 
the  jury  might  have  inferred  from  its  phraseology  that  if  the  company 
could  not  legally  authorize  its  agents  to  committ  the  trespassit  would  not 
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be  liable.  The  instruction,  to  be  proper,  ought  to  have  contained  the 
qualif^'ing  words  that  notwithstanding  the  company  could  not  legally 
authorize  or  sanction  the  wrongful  act,  yet  if,  as  a  matter  of  fact,  it  ac- 
tually did  not  only  authorize  but  sanction  the  same,  it  would  be  liable. 

The  other  instruction  that  was,  as  aforesaid,  partly  given  and  partly 
refused,  is  as  follows:  "Before  a  railroad  company  can  be  held  liable  for 
the  willful  act  of  any  employee  or  agent  in  shooting  a  person,  or  causing 
a  person  to  be  shot,  it  must  appear  from  the  evidence,  to  the  satisfaction 
of  the  jury,  that  such  employee  or  agent  had  been  employed  by  the  com- 
pany, under  authority  of  its  board  of  directors,  to  do  such  acts,  or  that  it 
in  some  way  ratified  the  said  act;  failing  in  such  proofs  in  this  case,  the 
jury  should  find  for  the  defendant."  The  latter  clause  of  this  instruction 
was  erased,  evidently  by  the  trial  judge,  and  marked  in  the  margin  by 
him,  so  that  it  stands  upon  the  record  thus:  "  Given,  except  as  to  part 
lined  out." 

This  instruction  was  excepted  to  on  behalf  of  the  plaintiff  in  error,  on 
the  ground  that  the  entire  instruction  was  not  given.  But  the  part  that 
was  given  was  open  to  the  criticism  of  being  liable  to  improperly  mis- 
lead the  jury,  since  they  might  have  inferred  therefrom  that  to  render  the 
corporation  liable  for  the  trespass  committed  by  its  agents  or  employees 
it  must  have  been  directed  or  sanctioned  at  some  meeting  of  the  board 
of  directors,  which,  as  we  have  seen  from  the  authorities,  does  not  follow 
as  a  necessary  prerequisite  to  establish  such  liability,  since  the  same  may 
be  implied  or  inferred  from  the  acts  of  officials  and  agents  of  the  corporn- 
tion,  and  the  attendant  circumstances,  without  any  formal  meeting  of  the 
board  of  directors  to  consider  the  matter. 

The  plaintiff  in  error  can  not  be  injured  or  prejudiced  by  this  instruc- 
tion, as  it  is  more  in  his  favor  than  the  law  would  seem  to  jqstify.  But 
the  erasure  in  this  instruction  is  an  irregularity  under  our  statute,  which 
provides  as  follows:  "  If  the  court  refuse  t  written  instruction  as  de- 
manded, but  gives  the  same  with  a  modification,  which  the  court  may 
do,  such  modification  shall  not  be  by  interlineation  or  erasure,  but  shall 
be  well  defined,  and  shall  follow  some  such  characterizing  words  as 
'  changed  thus,'  which  words  shall  themselves  indicate  that  the  same  was 
refused  as  demanded:"  Prince's  Stat.  127,  sec.  24.  The  erasure,  in  this 
instruction,  by  the  judge,  was  clearly  a  violation  of  the  statute.  But  as 
the  statute  on  the  subject  may  properly  be  considered  as  directory  merely, 
and  not  mandatory,  and  as  the  erasure  can  not  be  considered  as  prejudi- 
cial to  the  plaintiff  in  error,  it  is  not  such  an  irregularity  as  will  justify  a 
reversal. 

No  substantial  error  appearing  from  an  examination  of  the  record^  it  is 
ordered  that  the  judgment  below  be  affirmed. 
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SUPREME  COURT  OP  OREGON'. 

CoOLIDaE   £T  AL.    V.    FOBWABD   £T  AL. 
Fded  October,  1885, 

A  Suit  in  Equity  pob  the  Purpose  op  Determining  an  Adverse  Claim,  estate,  or 
interest  in  real  property,  under  section  000  of  the  code  of  civil  procedure,  can  not  be 
brought  by  a  person  not  in  possession.  Such  section  has  no  effect  upon  the  ordinary 
jurisdiction  of  courts  of  equity  as  to  cases  not  within  the  scope  of  ita  operation.  Its 
purpose  is  to  enlarge,  not  to  impair,  such  jurisdiction. 

Equity  will  not,  at  the  Instance  of  an  Alleged  Grantee  having  Merely  a 
Constructive  Possession,  enjoin  a  sheriff's  sale  of  the  real  property  conveyed  under  a 
subsequent  execution  against  the  grantor,  where  the  validity  of  the- conveyance  to  sach 
grantee,  and  his  title  depending  thereon,  are  fairly  questioned. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marion  county,  entered 
in  favor  of  the  plaintiffs.     The  opinion  states  the  facts. 

N.  B,  Knight  and  John  Kelsay,  for  the  appellants. 

J.  A.  SiraMon,  Tilmon  Ford,  and  J,  J,  Shaw,  for  the  respondents. 

Watsok,  C.  J.  This  was  a  suit  to  enjoin  a  sheriff's  sale  of  real  prop- 
erty situated  in  Marion  county,  and  alleged  to  belong  to  the  respondents, 
upon  an  execution  against  the  property  of  a  third  party  named  Jennings 
Smith,  issued  upon  a  judgment  recovered  against  Smith  by  the  appel- 
lant Heneky  in  the  circuit  court  for  said  county.  The  grounds  upon 
which  the  relief  by  injunction  is  claimed  are  that  the  sale,  if  permitted, 
will  cloud  the  title  of  the  respondents  to  the  property  and  produce  irrep- 
arable injury. 

The  complaint  states  title  in  Smith  on  October  12, 1881,  a  conveyance 
on  that  day  by  him  and  wife  to  the  respondents  for  the  consideration  of 
twelve  thousand  dollars,  by  them  paid  to  said  Smith,  and  they  '*  hare 
ever  since  been  and  now  are  the  owners  in  fee  of  said  premises,  and  said 
deed  was  duly  recorded  in  the  records  of  deeds  of  said  county  on  the 
fourteenth  day  of  October,  1881."  It  also  states  the  recovery  of  Heneky's 
judgment  against  Smith  for  the  "  sum  of  four  thousand  dollars  damages, 
and  costs  in  the  additional  sum  of  two  hundred  and  four  dollars  and  five 
cents,  in  said  circuit  court  on  March  1,  1882,"  in  an  action  then  pending 
in  said  court,  the  issuance  of  the  execution  thereon  to  the  appellant 
Forward,  sheriff  of  said  county,  its  levy  upon  said  property  and  the  ad- 
vertisement thereof  for  sale,  and  that  said  sheriff  threatens  to,  and  unless 
restrained  will,  proceed  to  sell  said  property  according  to  such  advertise- 
ment. The  case  comes  here  on  appeal  from  the  judgment  of  the  circuit 
court,  entered  upon  its  decision  overruling  a  general  demurrer  filed  by 
the  appellant  to  the  complaint. 

No  possession  of  the  property  by  the  respondents,  either  by  ^'  them- 
selves or  by  their  tenant,"  is  alleged  in  the  complaint.  This  omission 
is  fatal  to  the  suit  being  considered  as  having  been  brought  for  the  pni^ 
pose  of  determining  an  "  adverse  claim,  estate,  or  interest,"  under  section 
500  of  the  code  of  civil  procedure.  The  language  of  this  imports  that 
actual  possession  was  intended,  and  such  has  been  the  uniform  construc- 
tion placed  upon  similar  provisions  to  be  found  in  the  codes  of  many  of 
the  other  states:  Rico  v.  Spence,  21  Cal.  504;  Collins  v.  Collins,  19  Ohio 
St.  468;  Curtis  v.  Sutter,  15  Cal.  259;  Wals  v.  Grosvenor,  31  Wis.  681; 
Stark  V.  Starrs,  (5  Wall.  402;  Teal  v.  Collins,  9  Or.  89. 

But  the  adoption  of  such  statutory  x^rovisions  as  section  500  has  never 
been  supposed  to  have  any  effect  upon  this  ordinary  chancery  junsdio- 
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tion,  as  to  cases  not  within  the  scope  of  their  operation.  Their  purpose 
is  to  enlarge,  not  to  impair,  the  ordinary  jurisdiction.  We  have  therefore 
to  determine  whether  the  suit  is  sustainable  upon  common-law  principles, 
in  yiew  of  the  facts  alleged  in  the  complaint.  We  shall  assume  that  con- 
structive possession,  which  is  all  the  complaint  shows  in  this  case,  is 
sufficient,  so  far  as  possession  is  concerned,  to  enable  a  plaintiff  to  main- 
tain such  a  suit  at  common  law,  and  independently  of  any  positive  legis** 
lation.  For  although  he  may  not  have  actual  possession,  if  the  defendant 
has  not,  nor  has  interfered  in  any  manner  with  the  possession,  how  could 
the  plaintiff  procure  the  trial  of  his  title  in  a  court  of  law  ?  Mitchell  and 
Wife  V.  Etter  et  al.,  22  Ark.  178;  Apperson  &  Co.  v.  Ford  et  al.,  23  Id. 
746,  per  Fairchild,  J.  In  the  case  before  us  the  respondents  rely  upon 
title  alone  as  giving  them  the  right  to  the  aid  of  equity  to  prevent  a  cloud 
being  cast.  If  they  establish  their  title,  and  satisfy  the  court  that  the 
proceeding  they  seek  to  have  enjoined  will,  if  permitted  to  go  on,  result 
m  a  cloud  upon  that  title,  the  case  presented  in  the  complaint  will  be 
made  out. 

The  complaint  shows  upon  its  face  that  their  title  is  disputed  by  the 
appellants,  for  the  latter  have  levied  upon  and  threaten  to  sell  the  prop* 
erty  as  the  property  of  Jennings  Smith,  the  judgment  debtor,  under 
execution  issued  upon  the  judgment  against  him.  There  is  no  allegation 
that  the  appellants  are  acting  in  bad  faith,  or  without  reasonable  grounds, 
in  attempting  to  satisfy  the  Heneky  judgment  by  an  execution  sale  of 
the  property  as  still  belonging  to  the  judgment  debtor;  and  only  the 
ordinary  case  is  presented  of  a  judgment  creditor  affirming  that  a  con- 
veyance by  his  debtor  prior  to  the  rendition  of  his  judgment  was  fraudu- 
lent, and  seeking  to  obtain  satisfaction  of  his  debt  out  of  such  property 
through  regular  legal  process. 

Will  equity  interfere  in  such  a  case?  Mr.  High,  in  his  valuable  work 
on  injunctions,  lays  down  the  broad  doctrine,  that  a  sale  of  lands  under 
execution  which  would  confer  no  title  upon  the  purchaser,  and  whose 
only  effect  would  be  to  cloud  the  title  of  others,  will  be  enjoined,  and 
cites  many  authorities  as  sustaining  the  proposition:  1  High  on  Inj., 
sec.  372.  It  would  seem  to  result  as  a  logical  conclusion  from  the  ad- 
mission of  the  jurisdiction  to  enjoin  in  such  cases,  that  equity  must  have 
the  power  to  inquire  into  and  determine  the  facts  constituting  the  foun- 
dation of  such  jurisdiction,  t.  e.,  whether  the  impending  sale  against 
which  the  injunction  is  asked  would  or  would  not  confer  any  title  on  the 
purchaser  if  permitted  to  take  place  ?  That  equity  would  grant  the  re- 
lief upon  an  admitted  state  of  facts  of  this  nature,  can  not  be  doubted. 
For  it  would  be  clearly  unjustifiable  and  against  conscience  to  thus  ac- 
quire the  means  of  annoyance  and  injury  to  another  without  any  possi- 
bility of  legitimate  benefit  to  one's  self.  It  would  amount  to  fraud :  1 
Story's  Eq.  Jur.  700.  But  will  equity  assume  to  try  the  question  of  title, 
in  such  cases  when  fairly  disputed  ? 

Not  one  of  the  cases  cited  by  Mr.  High,  which  we  have  been  able  to> 
examine,  supports  the  affirmative  of  this  question,  except  where  the 
equity  jurisdiction  has  been  aided  by  statutory  provisions  similar  to  our 
own.  It  must  be  admitted,  however,  that  the  reference  to  these  au- 
thorities indicates  no  such  distinction  between  them. 

If  the  two  leading  cases  included  in  the  reference,  Pettit  v.  Shepherd^. 

5  Paige,  493,  and  Pizley  v.  Huggins,  15  Cal.  127,  both  of  which  appear 

to  have  been  decided  without  reference  to  particular  statutes,  are  closely 

No. 


834  WEST  COAST  REPORTER.  [Sup.  Ct  Or. 

examined,  it  will  te  seen  that  both  were  tried  on  their  merits,  as  eases 
properly  in  equity,  without  objection  by  any  party  entitled  to  a  trial  at 
law,  and  that  in  the  former  tne  objection  to  the  jurisdiction  raised  for 
the  first  time  at  the  final  hearing  was  overruled  distinctly  on  the  ground 
that  it  came  too  late  in  the  progress  of  the  case,  while  in  the  latter  the 
point  never  was  raised  or  considered  at  all.  And  as  the  execution  cred- 
itor may  himself  bring  a  suit  in  equity  in  the  first  instance  to  determine 
the  title  of  a  supposed  fraudulent  grantee  of  his  debtor,  there  would 
eeem  to  be  no  inconsistency  in  his  submitting  to  the  equity  jurisdiction 
in  a  suit  brought  against  him  to  enjoin  the  sale  of  property  upon  his  ex- 
ecution, and  presenting  his  case  there  for  a  final  determination  upon  the 
merits;  and,  should  he 'see  fit  to  adopt  this  course,  there  can  be  no 
reason  why  he  should  not  be  held  bound  by  his  election.  But  such  is 
not  the  case  here.  The  appellants  have  not  submitted  to  the  equity 
jurisdiction,  nor  waived  their  right  to  a  trial  at  law. 

Ih  Abbott  V.  Allen,  2  Johns.  Ch.  519,  Chancellor  Kent  refused  relief, 
by  injunction,  to  a  purchaser  of  lands  in  undisturbed  possession,  sought 
on  the  ground  of  defect  of  title,  against  the  payment  of  a  bond  given 
for  the  unpaid  purchase  money,  or  proceedings  on  a  mortgage  given  to 
seciire  the  same,  there  being  no  allegation  of  fraud  in  the  sale,  nor  any 
eviction.  In  the  course  of  his  opinion  in  the  case,  the  following  views 
are  expressed:  '' The  only  plausible  argument  against  the  injunction  is 
that  as  the  plaintiff  has  covenants  to  secure  his  title,  th6  interference  of 
this  court  is  necessary  to  prevent  circuity  of  action,  and  that  the  plaint- 
iif  ought  not  to  be  compelled  to  pay  the  purchase  money,  when  by  a 
suit  on  his  covenants  he  might  almost  concurrently  recover  it  back  again. 
This  argument  would  apply  to  every  case  of  material  and  independent 
covenants,  and  would  prove  too  much;  but  the  proper  answer  here  is, 
that  to  sustain  the  injunction  would  be  assuming  the  fact  of  a  failure  of 
title  before  eviction  or  trial  at  law,  and  which  this  court,  as  not  possess- 
ing any  direct  jurisdiction  over  legal  titles,  is  not  bound  or  authorized 
to  assume.  This  court  may  perhaps  try  title  to  land  when  it  arises  io- 
cidentally,  but  it  is  understood  not  to  be  within  its  province  when  the 
case  depends  on  a  single  legal  title,  and  is  brought  up  directly  by  the 
bill.  The  power  is  only  to  be  exercised  in  difficult  and  complicated 
cases,  affording  peculiar  grounds  for  equitable  interference." 

In  Tucker  v.  Kensington,  47  N.  H.  267,  the  court  enjoined  the  sale  of 
a  debtor's  exempt  homestead  on  the  gi'ound  that  if  suffered  to  take  place 
it  would  give  the  purchaser  an  apparent  title  or  claim  upon  the  property 
injurious  to  the  true  owner,  and  which,  at.  the  same  time,  it  would  be 
against  conscience  for  the  purchaser  to  hold.  In  further  illustration  of 
their  views  upon  the  subject,  the  court  say: 

"  In  many  cases  equity  would  decline  to  interfere,  but  leave  the  parties 
to  their  remedies  at  law.  This  would  ordinarily  be  the  case  where  the 
creditor  has  levied  his  execution  upon  land  of  his  debtor,  which  had 
been  previously  conveyed  by  him,  but  which  the  creditor  proposed  to 
impeach  as  fraudulent  If  there  the  creditor  acted  in  good  faith,  having 
reason  to  believe  that  the  previous  conveyance  was  fraudulent  and  void, 
he  could  not  be  regarded  as  holding  the  title  thus  acquired  by  the  levy 
against  equity  and  good  conscience,  and  the  court  would  not  prohahly 
take  jurisdiction  and  undertake  to  administer  th  s  summary  remedy,  but 
leave  it  to  be  settled  at  law.  If,  however,  it  is  apparent  that  the  charge 
of  fraud  is  merely  colorable  and  groundless,  and  not  in  good  &ith,  ft 


"Sap.  Ct.  Or.]  OOOLIDQE  V.  FORWARD.  835 

court  of  equity  might  in  its  discretion  interfere  and  remove  a  title  of  that 
character." 

In  Winche's  Appeal,  61  Pa.  St.  424,  it  was  held  that  equity  would  not 
int^fere  by  injunction,  in  ordinary  cases,  to  restrain  a  judgment  creditor 
from  selling  on  execution  whatever  interest  his  debtor  might  have  in  real 
property  claimed  by  a  third  party.  To  the  same  effect  is  Sutherland  v. 
Marker,  S3  N.  C.  200.  Speaking  of  this  class  of  cases,  Mr.  Bump  says: 
"In  general,  however,  relief  may  be  had  at  law  as  well  as  in  equity,  and 
the  determination  of  the  question  of  fraud  can  not  be  withdrawn  from 
the  forum  which  the  creditor  selects:"  Bump  on  Fraudulent  Convey- 
ances, 518. 

It  is  apparent  that  the  case  at  bar  depends  as  completely  '*  on  a  simple 
legal  title,  *  *  *  brought  up  directly  by  the  bill,"  as  that  of  Abbott  v. 
Allen,  2  Johns.  Ch.  519,  before  alluded  to.  The  rule  of  non-interference 
by  courts  of  equity,  in  such  cases,  seems  very  well  settled  upon  the  au- 
thorities, and  the  reason  for  this  is  plain.  The  determination  of  legal 
titles  never  pertained  to  the  chancery  jurisdiction  at  common  law.  It  is 
only  where  the  jurisdiction  has  been  aided  by  positive  statutory  enact- 
ment that  courts  of  equity  entertain  suits  involving  ordinary  legal  ques- 
tions of  disputed  title,  that  have  been  positively  settled  by  a  trial  at  law. 
It  is  not  difficult  to  see  how  the  entire  jurisdiction  over  the  settlement 
of  controversies  about  legal  titles  might,  in  this  indirect  manner,  be 
transferred  from  the  proper  legal  forum  to  the  courts  of  equity,  if  every 
claimant  of  the  legal  title  might  summon  every  rival  claimant  before  the 
latter  tribunals,  and  have  his  title  adjudicated  upon  under  the  pretext  of 
removing  a  cloud  from  his  own.  At  common  law,  then,  a  party  can  not, 
by  simply  alleging  title  in  himselif,  compel  a  hostile  claimant  to  litigate 
the  issue  between  them  as  to  title  in  a  court  of  equity.  He  must  show 
some  other  ground  of  equity  jurisdiction — ^something  in  the  acquirement 
or  retention  and  use  of  the  rival  which  renders  it  contrary  to  equity  and 
good  conscience  to  longer  hold  or  assert  it. 

But  where  the  question  is  simply  which  of  the  contesting  parties  has 
the  superior  legal  title,  equity  will  not  interfere.  And  such,  in  fact,  is 
the  question  which  this  case  presents.  Either  the  respondents  obtained 
the  title  through  their  conveyance  from  Smith  of  October  12,  1881,  or 
the  appellants  now  have  it  levied  upon  under  the  execution  issued  on 
Heneky's  judgment  against  Smith.  Where  is  the  title  ?  is  the  control- 
ling inquiry,  for  its  determination  alone  vnll  demonstrate  whether  or  not 
any  cloud  exists  as  respondents  allege. 

When  the  purchaser  at  the  sheriff's  sale,  if  one  shall  occur,  shall  have 
retained  the  title  or  claim  so  acquired  so  long,  or  make  such  use  of  it 
as  to  embarrass  or  injure  the  respondents  in  respect  to  their  ownership 
of  the  property  in  litigation,  without  affording  them  any  opportunity  to 
test  the  validity  of  his  claims  in  proceedings  at  law,  then  no  doubt  tliey 
may  successfully  invoke  the  aid  of  the  courts  of  equity  to  adjudicate 
upon  such  claims  as  a  cloud  upon  their  title,  even  under  their  common- 
law  jurisdiction.  But  to  obtain  relief  upon  any  other  conditions,  they 
muat  bring  themselves  within  the  operation  of  the  statute. 

That  the  sheriff's  deed  upon  such  sale  would  constitute  a  cloud  upon 
the  title  of  the  respondents,  if  the  title  should  prove  to  be  in  them,  we 
can  hardly  doubt.  This  is  the  doctrine  of  Pixley  v.  Huggins,  15  Cal. 
127,  which  not  only  appears  to  be  entirely  sound,  but  to  be  very  gener- 
ally recognized  as  correct.    In  Moore  v.  Cord,  14  Wis.  231,  however, 
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a  somewhat  different  view  seems  to  have  prevailed.  It  is  tbere  sup- 
posed that  the  whole  record  must  be  looked  at  together,  and  the  deed  of 
a  prior  purchaser,  regular  upon  its  face  and  duly  recorded,  would  render 
the  invalidity  of  a  subsequent  deed  apparent,  and  prevent  its  being 
considered  as  a  cloud  on  the  title  of  the  prior  purchaser.  But  the  record 
in  Buch  a  case  would  only  show  &  prima  facie  title  in  the  prior  purcbaser. 
It  would  not  be  conclusive  in  his  favor.  Facts  dehors  the  Tecord,  bat 
still  capable  of  proof,  might  exist  wbich  would  show  the  first  conTej- 
ance  void,  and  the  subsequent  one  valid.  This  is  not  like  the  case  of  a 
conveyance  or  other  instrument,  void  on  its  face,  and  which  no  quantitj 
or  character  of  external  proof  could  render  valid  and  effectual. 

The  case  at  bar  serves  well  to  illustrate  this  distinction.  If  the  con- 
veyance from  Smith  and  wife  to  the  respondents  was  fraudulent  as  to  the 
Heneky  judgment,  a  purchaser  at  a  sheriff's  sale  thereunder  would  ohtxiin 
the  full  legal  title.  The  record  of  his  sheriff's  deed  would  be  notice  of 
his  title  from  the  time  of  his  levy  of  the  execution  upon  the  property  pur- 
chased at  the  sale.  What  prudent  man  would  purchase  the  propertj 
from  the  respondents  at  its  full  value  under  such  circumstances  ?  How 
could  they  themselves  ever  feel  secure  in  holding  or  disposing  of  Ibe 
property  with  such  a  cloud  hanging  over  it  ?  But  we  think  the  rule  laid 
down  in  Fixley  v.  Huggins,  that  every  deed  from  the  same  source,  and 
regular  upon  the  face  of  the  proceedings  from  which  it  springs,  sboald 
be  deemed  a  cloud  on  the  title  of  the  true  owner,  is  the  correct  one  in 
principle,  and  that  it  is  fairly  sustained  by  the  weight  of  judicial  author- 
ity. But  for  reasons  already  given,  the  decree  of  the  circuit  court  must 
be  reversed  and  the  suit  dismissed;  and  it  is  so  ordered. 


&ZATE  OF   ObEOON  V.    CAin^OK. 
FUed  January  7,  X884. 

Aftea  Jubomxkt  has  been  Rendered  against  a  Prisoner  akd  Hb  has  been  Com- 
mitted to  jail  thereunder,  the  court  has  no  power,  even  during  the  same  term,  to  revise 
such  judgment  and  increase  the  sentence  imposed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marion  county^  con- 
victing the  defendant  of  an  assault.     The  opinion  states  the  facts. 

N.  B,  Knight,  for  the  appellant. 

TT.  H,  Holmes,  district  attorney ^  for  the  respondent. 

Lord,  J.  The  only  question  to  be  determined  in  this  case  is,  Conld 
the  court  legally  impose  the  judgment  and  sentence  under  which  the 
defendant  is  now  imprisoned  ?  The  record  discloses  that  the  defendant 
was  indicted  for  an  assault  with  a  dangerous  weapon,  to  which  he  had 
entered  a  plea  of  not  guilty;  that  subsequently,  and  by  consent  of  the 
court,  he  was  permitted  to  withdraw  that  plea,  and  enter  the  plea  of 
guilty  of  an  assault,  upon  which  the  court  rendered  judgment  against 
the  defendant  that  he  pay  a  fine  of  fifty  dollars  and  expenses  of  the  ac- 
tion, and  that  he  be  committed  to  the  custody  of  the  sheriff  of  said 
county  until  said  fine  be  paid;  that  in  pursuance  of  said'  judgment,  the 
defendant  was  taken  into  custody  by  the  sheriff  and  committed  to  the 
county  jail;  that  thereafter,  but  on  the  same  day,  upon  ^u  order  of  said 
court,  the  defendant  was  brought  from  said  jail  into  said  courty  when  the 
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court  proceeded  again  to  pass  sentence  and  judgment  against  him,  "  that 
be  pay  a  fine  of  two  hundred  dollars,  and  tne  costs  and  expenses  of  the 
action,  and  that  he  stand  committed  until  said  fine  be  paid/'  against  the 
objection  of  said  defendant  that  he  had  already  been  committed  to  jail 
under  the  judgment  of  said  court,  and  that  the  court  could  not  render 
another  judgment  against  him  upon  said  plea  of  guilty  under  the  pro- 
ceedings then  before  it.  We  are  only  called  upon  to  determine  this  case 
upon  the  record  certified  to  us.  That  record  shows  that  the  defendant 
was  duly  con^mitted  to  jail  by  the  sheriff  under  the  first  judgment  of  con- 
viction, and  was  then  undergoing  punishment  on  account  of  it,  when  he 
was  again  brought  before  the  court  and  another  judgment  rendered 
against  him  by  virtue  pf  the  same  proceedings,  and  under  which  he  is 
now  held.  The  fact  that  the  last  judgment  was  such  as  did  not  exceed 
the  limit  fixed  for  the  crime  is  not  material  here.  The  question  here  is. 
Could  the  court  revise  its  judgment  and  increase  the  sentence  imposed, 
although  during  the  same  term,  after  its  original  judgment  had  gone  into 
effect  ?  It  is  clear  upon  authority  that  this  can  not  be  done.  When  a  sen- 
tence had  been  passed  upon  a  defendant  and  the  judgment  has  gone  into 
effect  by  commitment  of  the  defendant  under  it,  the  court  has  done  all 
that  it  had  the  legal  power  to  do  under  the  proceedings  in  that  case: 
Commonwealth  v.  Wymouth,  2  jAUen,  144;  Brown  v.  Rice,  67  Me.  56; 
The  People  v.  Duffy,  6  Barb.  205.  We  are  therefore  of  the  opinion  that 
the  last  judgment  was  illegally  imposed,  and  can  not  be  enforced,  but 
that  the  nrst  was  legal  and  should  be  executed. 


ISUPREME  COURT  OF  WASHINGTON  TERRITORY,', 

Busby  v.  Gabpenteb. 
FiUd  July,  1880. 

The  Defendant  is  EinrrLED  to  a  Judgment  fob  his  Cost,  in  an  action  prosecuted 
in  the  district  court  for  the  recovery  of  money  only,  and  arising  on  contract,  when  the 
plaintiff's  recovery  is  for  a  less  amount  than  one  hundred  dollars. 

Whebb  a  Witness  has  Testified  to  a  Hostility  towabd  One  of  the  Pabties  to 
the  action,  and  has  been  permitted  to  detail  the  grounds  of  his  hostility,  the  refusal  of 
the  court  to  permit  such  party  to  give  evidence  contradicting  the  statements  of  the 
witness  as  to  such  hostility,  is  not  an  abuse  of  discretion. 

Ebbob  to  the  third  judicial  district  court.    The  opinion  states  the  facts. 

Burke  db  Basin,  for  the  plaintiff  in  error. 

Jacobs,  Hall  &  Osborne,  for  the  defendant  in  error. 

Wingabd,  J.  The  plaintiff  below,  Ara  Carpenter,  brought  an  action 
against  H.  B.  Bagley  in  the  district  court  of  the  third  judicial  district,  to 
recoTer  one  hundred  and  eighty  odd  dollars.  Defendant  Bagley  denied 
the  right  of  the  plaintiff  to  recover  anything,  and  set  up  a  counter-claim 
&2id  set-off,  and  asked  judgment.  The  plaintiff.  Carpenter,  replied,  and 
issue  was  completed.  William  Cochran,  a  witness  for  Carpenter,  ad- 
mitted, on  cross-examination,  that  he  bore  ill-will  and  hostility  toward 
Sagley;  on  re-examination,  the  witness  was  permitted ,  against  objection, 
to  detail  the  grounds  of  his  hostility,  and  when  defendant  below  came  to 
present  his  case,  he  offered  testimony  to  contradict  the  statements  of  the 
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witness  ioucbisg  bis  bostility  to  defendant  below,  and  to  sbow  tbat  be 
bad  testified  falsely  in  tbis  regard.  Tbe  court,  on  objection,  excluded 
tbis  evidence.  A  jury  rendered  a  verdict  for  fifty-five  dollars,  witb  inter- 
est  at  ten  per  cent,  from  July  25, 1878,  and  tbe  court  below,  feeling  bound 
by  tbe  decision  of  this  court  in  Ebey  v.  Engle,  1  W.  T. ,  N.  S. ,  72,  jadgmenc 
was  entered  on  tbe  verdict  for  sixty-three  dollars  and  sixty-one  cents  in 
favor  of  plaintiff  below,  and  for  bis  costs  and  disbursements.  Tbe  defend- 
ant below  moved  for  a  relaxation  of  costs,  and  for  judgment  in  bis  favor  for 
costs.  The  court  overruled  tbe  motion.  Two  errors  are  assigned:  1.  Tbe 
court  erred  in  rendering  judgment  against  plaintiff  in  error  for  costs, 
and  in  refusing  judgment  in  bis  favor  for  costs.  2.  In  permitting  tbe 
witness  Cocbran  to  state  tbe  grounds  of  bis  ill-will  and  bostility  toward 
plaintiff  in  error,  and  then  denying  bim  the-  right  to  contradict  the  wit- 
ness on  these  points. 

Section  17,  page  333,  Laws  of  1873,  is  as  follows:  "Every  justice  of 
tbe  peace  shall  have  jurisdiction  over  and  cognizance  of  tbe  followbg 
actions  and  proceedings:  1.  In  an  action  arising  on  contract  for  tbe  re- 
covery of  money  only,  if  tbe  sum  claimed  do  not  exceed  one  hundred 
dollars." 

Hence  it  appears  that  tbe  amount  claimed,  and  not  the  amount  re- 
covered, determines  the  jurisdiction  of  the  justice.  But  that  is  all  it 
determines.  Sections  511  and  514,  on  pages  108  and  109,  Liaws  of  1877, 
are  as  follows: 

''Sec.  511.  The  plaintiff  shall  not  be  entitled  to  costs  in  any  action 
within  the  jurisdiction  of  a  justice  of  the  peace,  which  shall  be  com- 
menced in  the  district  court,  when  tbe  recovery  is  for  a  less  amount  tban 
one  hundred  dollars." 

^'  Sec.  514.  In  all  cases  wbere  costs  and  disbursements  are  not  allowed 
to  the  plaintiff,  the  defendant  shall  be  entitled  to  have  judgment  in  bis 
favor  for  the  same." 

These  sections  plainly  determine  tbe  question  of  costs.  In  this  case 
tbe  amount  claimed  in  the  complaint,  being  over  one  hundred  dollars, 
entitled  the  defendant  below  to  costs.  The  authorities  are  almost  unani- 
mously in  favor  of  this  construction  of  the  statutes.  As  to  tbe  second 
error  assigned,  we  are  of  opinion  that,  while  we  would  not  commend  tbe 
practice  which  was  followed  on  the  trial  in  the  district  court,  yet  Tvbat 
was  done  then,  so  far  as  appears  by  the  record,  was  only  tbe  exercise  of 
a  discretion  which  judges  are  often  called  upon  to  exercise,  and  wbicb, 
although  somewhat  novel  in  this  instance,  can  not  be  regarded  as  an 
abuse,  and  was,  therefore,  not  error  for  which  this  court  would  reverse 
the  judgment.  The  case  of  Ebey  v.  Engle,  1  W.  T.,  N.  S.,  72,  is  over- 
ruled. Let  the  judgment  of  the  court  below  be  modijQed,  and  judgment 
be  entered  for  the  plaintiff  below  for  tbe  amount  of  tbe  verdict,  and  let 
judgment  be  entered  for  tbe  defendant  below  for  bis  costs  and  disburse- 
ments. 

HoYT,  J.,  and  Gbeene,  C.  J.,  concurred. 
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MiLLEB  17.    AUSENIG  ET  AL. 
Filed  Jvly,  1880. 

A  Finding  of  the  Loweb  Coitrt  that  a  Cebtain  Conyetance  of  Lakd,  Absolute 
ON  ITS  FiiCE,  and  a  bill  of  sale  of  personal  property,  were  intended  as  mortgages  to  secure 
a  loan  made  by  the  grantee  to  the  grantors,  reviewed,  and  held  to  be  supported  by  the 
evidence. 

Appeal  from  a  judgment  of  the  second  district  court,  entered  in  favor 
of  the  plaintiffs.    The  opinion  states  the  facts. 

William  Strong  d  Sons,  for  the  appellant. 

Bobb  ds  Fulton,  for  the  appellees. 

HoTT,  J.  This  is  an  action  brought  by  the  plaintiffs  against  the  defend- 
ant for  the  purpose  of  having  a  deed  of  certain  lands,  and  a  bill  of  sale 
of  certain  personal  property,  made  by  the  plaintiffs  to  the  defendant,  de- 
clared to  be  a  mortgage  given  for  the  purpose  of  securing  to  the  defend- 
ant the  repayment  of  a  certain  sum  of  money  alleged  to  have  been  by 
bim  loaned  to  the  plaintiffs,  and  for  an  accounting  between  the  parties  in 
relation  to  said  alleged  loan.  The  only  point  made  by  the  counsel  for 
the  appellant  in  this  court  is  as  to  the  sujQ&ciency  of  the  proofs  to  warrant 
the  court  in  finding  that  said  deed  and  bill  of  sale  were^  when  made,  in- 
tended by  the  parties  thereto  as  security  for  the  repayment  of  a  sum  of 
money  then  loaned  to  the  maker  thereof,  instead  of  an  absolute  deed  and 
bill  of  sale,  as  they  on  their  face  purported.  There  is  no  question  made 
as  to  the  law  applicable  to  the  case,  nor  as  to  the  claim  of  plaintiffs  that 
the  deed  and  bill  of  sale  were  each  a  part  of  the  same  transaction,  and 
that  upon  the  question  of  whether  or  not  they  were  intended  by  the  par- 
ties as  absolute  conveyances,  as  appeared  upon  their  face,  they  must 
stand  or  fall  together.  The  evidence  in  the  case  upon  this  one  question 
of  fact  which  we  are  called  upon  to  decide  is  somewhat  conflicting,  and 
in  some  respects  not  entirely  satisfactory  to  our  minds;  yet,  when  viewed 
in  the  light  of  the  circumstances  surrounding  the  case,  we  think  that 
it  sufficiently  establishes  the  facts  connected  with  the  making  of  the 
instruments  in  question  to  enable  us  to  apply  the  law  of  the  case  applica- 
ble thereto,  and  thereby  determine  the  legal  effect  of  said  instruments. 

At  the  time  of  the  making  of  these  instruments,  the  land  covered  by 
the  deed  in  question  was  about  to  be  sold  by  virtue  of  proceedings  taken 
to  foreclose  a  mortgage  thereon  given  by  the  said  plaintiffs,  and  it  is  con- 
ceded by  the  defendant  that  the  only  consideration  which  he  gave  for 
the  property  described  in  said  deed  and  bill  of  sale  was  the  payment  of 
the  amount  due  upon  the  decree  in  said  foreclosure  suit,  and  his  agree- 
ment to  allow  the  plaintiffs  to  remain  in  possession  of  the  premises  for 
one  year.  From  which  it  follows,  that  if  the  theory  of  the  defendant  as 
to  this  transaction  b^  true,  then  the  plaintiffs,  for  the  use  of  said  prem- 
ises for  a  period  of  something  less  than  six  months  (for  if  the  land  had 
been  sold  under  the  foreclosure  proceedings,  they  would  have  had  six. 
months  or  more  in  which  to  redeem,  during  which  time  they  would  have. 
been  entitled  to  possession),  were  willing  to  and  did  convey  to  him  the- 
right  to  redeem  said  premises  during  said  period  of  six  months  or  more, 
and  also  stock  and  other  personal  property,  valued  by  them  at  about  eight 
hundred  dollars;  and  this,  in  the  face  of  the  fact,  conceded  by  the  defend- 
ant, that  the  use  of  said  premises,  with  all  of  said  personal  property  upon. 
ill,  was  only  worth  about  three  hundred  dollars  per  year.    Was  such  a. 
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transaction  as  tliis  is  islaimed  by  the  defendant  to  have  been,  such  a  one 
as  plaintififs  would  have  been  likely  to  have  entered  into,  in  the  light  of 
the  circumstances  above  set  forth  ?  We  think  not.  While,  upon  the  other 
hand,  the  claim  of  plaintififs,  that  the  payment  of  said  money  by  defend- 
ant was  in  the  nature  of  a  loan  to  them,  which  they  were  to  repay  with 
interest,  and  that  said  deed  and  bill  of  sale  were  given  by  them  to  secnra 
such  repayment,  was  in  our  opinion  an  entirely  reasonable  one,  when  we 
take  into  consideration  the  further  fact,  which  fully  appears  in  the  case, 
that  at  the  time  of  said  transaction  the  plaintiffs  and  defendant  were 
warm  personal  friends. 

Now,  interpreting  the  testimony  upon  the  one  question  urged  upon 
our  consideration,  in  the  light  of  the  surrounding  circumstances  as 
above  outlined  we  are  of  the  opinion  that  it  sufiiciently  appears  there- 
from that  the  said  transaction  was  not  at  the  time  intended  or  under- 
stood by  the.  parties  thereto  as  an  absolute  sale  of  said  land  and  said 
personal  property,  but  rather  as  a  loan  of  said  sum  of  money  paid  by 
defendant  to  redeem  plaintififs'  said  land,  and  the  giving  of  said  deed 
and  bill  of  sale  as  security  for  the  repayment  thereof  with  interest 
thereon.  And  the  intention  of  the  parties  being  as  above  stated,  it  is 
conceded  by  counsel,  and  such  we  understand  clearly  to  be  the  case, 
that  the  law  would  make  such  instruments  so  given  as  security  simply 
mortgages,  however  absolute  they  on  their  faces  purported  to  be.  Il  is 
therefore  our  opinion  that  the  court  below  was  justified  by  the  evidence 
in  the  case  in  holding  said  deed  and  bill  of  sale  (though  absolute  on 
their  face)  to  be  in  fact  only  mortgages,  and  as  such  entitled  ta  be 
treated;  and  as  this  is  the  only  question  raised  here,  it  follows  that  the 
decree  of  the  lower  court  must  be  afi^rmed  with  costs.  Let  the  decsree 
of  the  district  court  be  afi^rmed  with  interest,  and  a  Judgment  entered 
here  for  the  costs  of  this  court  in  favor  of  said  plaintifi&  and  against  said 
defendant,  and  the  cause  remanded  to  the  district  court,  with  instructions 
to  carry  into  efifect  the  decree  herein  rendered  in  said  court  from  which 
their  appeal  was  taken. 

Gbhene,  G.  J.,  and  Winqabd,  J.,  concurred* 


Maynabd  v.  Yausstike. 

FUed  July,  1880, 

Legislative  DrvoRCK — ^Validity  of. — The  territoriAl  legislature  of  Oregon  had  power, 
under  the  organic  act  of  congress  creating  the  territory,  to  grant  special  divorces.  The 
exercise  of  such  power  is  not  in  conflict  with  the  provision  of  the  United  States  constita- 
tion  prohibiting  states  from  passing  laws  im^miriug  the  obligations  of  contracts;  nor  by 
the  last  clause  of  article  2  of  the  ordinance  of  1787  for  the  government  of  the  territory 
north-west  of  the  river  Ohio,  providing  **  that  no  law  ought  ever  to  be  made  or  have  force 
in  said  territory  that  shall  in  any  manner  whatsoever  interfere  with  or  affect  private  con* 
tracts  or  engagements,  bona  Jide  and  without  fraud  previously  formed;"  nor  by  article 
4  of  said  ordinance  prohibiting  the  territorial  legislatures  from  mterfering  *' with  thepri- 
mary  disposal  of  the  soil  by  the  United  States  in  congress  assembled,  nor  with  any  regu- 
lations congress  may  tind  necessary  for  securing  the  title  in  such  soil  to  the  bovajide 
purchasers. 

The  Right  of  a  Wife  to  Land  Claimed  under  the  Oregon  Donation  Law  doc«  not 
become  perfect  until  the  residence  and  cultivation  thereon  by  her  husband,  as  her  husband, 
is  complete.  Such  act  contemplates  a  common  residence  and  settlement  by  both  husband 
and  wife.     Consequently,  an  act  of  the  legislature  of  Oregon,  d  vorcing  a  huabaud,  who 
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had  located  a  section  of  land  under  such  act,  from  his  wife,  who  had  neyer  been  a  resi- 
dent of  Oregon,  does  not  impair  any  of  the  wife's  right  of  property  in  such  land  which 
the  legislature  was  prohibited  from  impairing  by  the  United  States  constitution. 

Appeal  from  a  judgment  of  the  third  district  courts  entered  in  favor  of 
the  defendant.     The  opinion  states  the  facts. 

(7.  E.  Haji/ord,  for  the  appellant. 

Wheal,  Burke  &  Basin,  for  tbe  appellee. 

Greene,  C.  J.  Appellant  was  married  to  David  S.  Maynard  about  forty- 
two  years,  in  Vermont.  She  bore  him  two  children,  and  in  1850  was  liv- 
ing with  him  and  them  in  Obio.  Some  time  in  that  year  her  husband 
left  her  and  the  children  there,  and  became  himself  a  resident  of  Oregon. 
"When  leaving,  he  promised  his  wife  that  within  two  years  he  would  re- 
turn for  ber,  or  send  her  means  to  come  to  him.  He  never  kept  tbis 
promise.  In  1852,  under  the  act  of  congress  commonly  known  as  tbe 
Oregon  donation  law,  he,  as  a  married  man,  settled  upon  and  claimed 
six  hundred  and  forty  acres  of  ]and,  lying  within  what  is  now  King  county 
in  Washington  territory.  Afterward,  and  on  the  twenty-second  of  De- 
cember of  that  year,  the  legislature  of  the  territory  of  Oregon,  by  special 
act,  declared  the  bonds  of  matrimony  between  David  S.  Maynard  and 
the  appellant  dissolved.  This  act  of  the  legislature  has  never  been  as- 
sented to  by  appellant.  It  was  passed  without  notice  to  her,  before  she 
had  ever  been  in  Oregon,  and  whe;i  no  cause  of  divorce  as  against  hex 
existed. 

The  notification  pursuant  to  section  6  oi  the  donation  law  was  filed  by 
Maynard  in  October,  1853.  His  accompanying  affidavit  recited  tbe  ex- 
istence of  his  marriage  relation  with  appellant  until  December  24,  1852, 
her  death  at  that  date,  and  his  marriage  on  tbe  fifteenth  of  January, 
1853,  of  Catherine  T.  Brasbears.  Maynard's  residence  as  a  donation  set- 
tler was  duly  completed  and  proved  by  May,  1856,  and  in  January,  1869, 
donation  certificate  No.  436  was  issued  from  the  local  land  office  at 
Olympia  to  him  and  his  wife,  Catherine,  apportioning  the  east  balf  to 
her  and  the  west  half  to  him.  As  to  the  wife's  half,  the  commissioner  of 
tbe  general  land  office  subsequently,  in  July,  1871,  held  this  ceiiiificate 
to  be  erroneous,  and  on  the  supposition  that  appellant  was  dead  and  that 
Ler  heirs  were  entitled,  he  directed  tbat  proof  of  her  marriage  sbould  be 
taken,  and  that  upon  proper  proof  of  this  marriage  the  certificate  sl^ould 
be  amended  so  as  to  run  to  her  heirs. 

A  hearing  was  accordingly  had  before  tbe  register  and  receiver  at 
Olympia,  at  wbich  appellant  appeared  in  percon,  and  David  and  Cath- 
erine Maynard  by  attorney.  As  a  result,  the  certificate  was,  on  tbe  eighth 
of  April,  1872,  so  modified  as  to  allot  tbe  east  half  of  the  claim  to  appel- 
lant. Upon  appeal  to  tbe  commissioner  of  tbe  generui  land  office,  and  from 
bim  to  the  secretary  of  tbe  interior,  it  was  held  that  tbe  special  divorce 
act  of  1852  shut  appellant  out  from  any  rights  in  tbe  premises,  and  tbat 
seitber  she  nor  Catherine  Maynard  could  claim  anything  under  the  dona- 
tion law.  Conformably  to  this  decision,  tbe  east  half  of  tbe  six  bundred 
and  forty  acres  was  tbrown  open  as  public  land  to  entry  and  sale,  and  of 
part  of  it  Valentine,  the  appellee,  became  the  purchaser  and  patentee 
from  tbe  government.  Such  are  tbe  facts  as  averred  by  tbe  appellant  in 
Ler  complaint,  filed  in  the  district  court.  Upon  them  she  asked  a  decree, 
that  appellee  bolds  title  as  trustee  for  her  benefit,  and  that  he  be  required 
to  conyey  to  her^  and  that  she  have  her  costs  and  general  relief.    Ap- 
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pellee  filed  a  geoeral  demurrer,  wbicb  the  district  court  sustained.  A 
decree  was  thereupon  entered,  dismissing  tlvB  cause  at  plaintiff's  costs. 
From  that  decree  this  appeal  is  taken.  The  issue  made  by  the  demurrer 
has  been  argued  before  us  with  commendable  Zealand  thoroughness,  and 
we  have  derived  great  assistance  from  the  skill  and  industry  of  counsel. 
Authorities  cited  have  had  our  careful  attention  and  refleotion.  Es- 
pecially valuable  have  we  found  the  observations  of  Mr.  Bisbop  in  bis 
excellent  work  on  marriage  and  divorce,  and  those  of  Judge  Cooley  in 
liis  work  on  constitutional  limitations.  The  expediency  of  allowing  legis- 
latures, so  constituted  and  related  to  the  people  as  are  tbose  of  this 
country,  the  power  of  divorce,  has  been  long  a  mooted  question.  It  would 
be  an  exceedingly  interesting  and  momentous  one  for  a  constitutional 
convention,  or  a  congress  organizing  a  new  territory,  to  debate. 

We  are  conscious  ourselves  of  very  strong  private  convictions  against 
the  expediency.  But  in  this  opinion  we  shall  endeavor  to  stand  so  far 
aloof  from  these  convictions  as  dispassionately  to  arrive  at  the  powers 
actually  conferred  upon  the  legislature  of  the  territory  of  Oregon.  Two 
principal  questions  are  presented  for  our  decision:  1.  Is  the  legislative 
act  of  divorce  valid?  2.  If  valid,  does  it  operate  to  exclude  appellant 
from  the  benefits  of  the  donation  law?  For  the  correct  decision  of  the 
first  question,  everything  turns  on  the  power  of  the  legislature  to  divorce 
at  all.  If  there  was  legislative  power  to  enact  any  divorce,  then  it  seems 
to  us  there  was  power  to  enact  this  particular  one.  To  be  sure,  there 
are  circumstances  in  this  case  tending  to  illustrate  the  subject  of  legis- 
lative divorces,  and  to  lead  the  mind  to  canvass  the  expediency  of  allow- 
ing them  in  any  instance.  Our  attention  is  invited  to  the  fact  that  this 
divorce  was  accomplished  by  a  special  act  of  the  legislature.  But  if  a 
legislature  be  clothed  with  power  to  divorce  at  all,  how  else  is  it  to  exer- 
cise the  power  save  by  a  particular  act  for  the  particular  case  ?  Shall  it 
pass  a  general  statute,  declaring  that  whenever  one  of  two  married  per- 
sons deserts,  or  becomes  a  drunkard,  or  commits  adultery,  or  ceases  to 
be  amiable,  then  and  thenceforth  the  two  shall  stand  divorced  ?  It  is 
further  pointed  out  that  here  was  an  act  done  which  disposed  of  the 
wife's  dearest  interests,  in  her  absence,  without  her  knowledge,  against 
her  will,  and  without  inquiry.  Granting  all  this  to  be  as  stated,  and 
even  that  no  legislature  could  rightfully  so  act,  yet  if  these  circum- 
stances do  not  clearly  appear  upon  the  face  of  the  enactment,  must  it 
not  be  conclusively  presumed  that  the  legislature  has  done  whatever  was 
right  and  becoming  in  the  premises — has  made  inquiry,  has  found  fit  facts 
on  which  to  base  its  action,  and  has  not  exercised  a  discretion  which  be- 
longs to  it,  and  to  it  exclusively,  except  upon  full  information  and  for 
just  cause  ?  Could  this  court  sit  as  a  tribunal  of  review  to  investigate 
and  redress  the  acts  of  the  legislature  in  the  exercise  of  its  legislative 
discretion?  Can  we  inquire  into  the  fidelity  of  the  legislative  body  to 
the  trusts  reposed  in  it  by  the  people,  and  if  in  our  opinion  unfaithful, 
then  pronounce  its  doings  void  ?  Certainly  our  courts  are  not  consti- 
tuted with  any  such  functions.  We  are  sent  back  to  the  original  ques- 
tion. Was  there  a  divorcing  power  seated  in  the  legislature  ?  It  is  not  a 
question  of  whether  it  was  politic  or  wise  to  have  it  seated  there,  hot 
was  it  there  ? 

This  is  to  be  determined  by  a  reference  to  the  powers  granted  to  the  leg" 
islature  by  the  organic  act  of  Oregon.  These  powers  are  not  limited  by  vir- 
tue of  any  limitation  operative  upon  congress.  Congress  could  constitute  as 
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it.  pleased  the  territorial  goyemment,  provided  the  form  it  pleased  to  give 
was  harmonious  with  the  f  andamental  idea  of  our  national  life,  that  is 
to  say,  republican.  Whether  this  ability  of  congress  be  derived  from  the 
clause  in  the  constitution  authorizing  the  making  of  all  needful  rules  and 
regulations  respecting  the  territory  belonging  to  the  United  States,  or 
springs  under  the  last  clause  of  section  8,  article  1,  as  a  logical  necessity 
from  the  power  to  acquire  and  occupy  territory,  needs  not  to  be  discussed 
here.  The  power  existed  and  the  power  was  plenary.  Congress  might 
have  chosen  not  to  parcel  out  into  three  separate  and  clear-cut  depart- 
ments, the  legislative,  executive,  and  judicial  functions.  It  might  have 
imposed  on  the  legislature  much  business  ordinarily  done  by  a  court,  or 
it  might  have  devolved  all  legislation  upon  the  governor  or  judiciary. 
It  saw  fit,  however,  to  distribute  the  governmental  business  into  execu- 
tive, legislative,  and  judicial  departments.  This  it  did,  doubtless,  in 
analogy  to  the  forms  of  the  constitution  prevailing  throughout  the  states 
of  the  Union.  The  mere  distribution  has  significance  in  every  inquiry 
as  to  what  the  legislature  may  constitutionally  do.  Under  such  a  distri- 
bution, the  judiciary  can  not  take  upon  itself  the  functions  of  the  legis- 
lature, nor  can  the  legislature  do  that  which  properly  belongs  to  a  court. 
But  does  it  logically  follow  that  a  fact,  such,  for  example,  as  the  disso- 
lution of  a  marriage,  which  might  be  effected  as  the  conclusion  of  the 
action  of  a  court  of  justice,  can  not  lawfully  be  brought  about  immedi- 
ately by  the  legislature  ?  We  would  not  be  understood  to  confound  the 
provinces  of  court  and  legislature.  A  distinction  exists  between  the  two 
bodies,  and  it  is  a  radical  distinction.  It  does  not  seem  to  us  to  arise 
from  dissimilarity  of  modes  of  procedure,  nor  yet  from  dissimilarity  of 
results  attained.  Legislators  and  judges  both  deal  with  men  and  things 
as  socially  and  politically  related.  Neither  can  act  well  without  under- 
standing, deliberation,  and  judgment. 

If  inquiry  be  necessary  to  inform  the  understanding,  then  there  must 
be  inquiry  also.  Inquiry  may  be  made  and  all  proceedings  conducted 
under  the  same  forms,  and  the  same  end  may  be  reached  in  one  body  as 
might  be  in  the  other.  And  yet,  all  this  will  not  change  a  court  to  a 
legislature,  nor  metamorphose  a  legislature  into  a  court.  It  is  said  that 
a  legislature  may  be  arbitrary;  but  so  may  a  court.  So,  too,  both  legis- 
latui'es  and  courts  may  be  mistaken  about  facts.  But  every  good  piece 
of  legislation,  as  well  as  every  sound  judicial  decision,  is  a  piece  of  good 
judgment  naturally  resulting  from  fair  deliberation  applied  to  trust- 
worthy facts.  The  true  distinction  between  a  legislature  and  a  court  is 
not  to  be  found  in  subject-matter,  processes,  or  results.  Legislation  and 
adjudication  might  be  confided  to  the  same  body,  and  yet  the  distinction 
Tvould  remain  intact.  It  could  not  be  destroyed  without  destruction 
of  one  or  the  other  function.  For  it  consists  in  diversity  of  the  deep- 
seated  organic  relations  which  court  and  legislature  respectively  bear 
to  the  central  sovereignty  which  speaks  and  acts  through  them.  The 
sovereign  power,  through  its  legislative  organ,  speaks  spontaneously, 
and  imposes  on  that  organ  no  obligation  to  reply  to  any  petition.  It 
speaks  through  its  courts  upon  petition  only,  and  obliges  its  courts  to 
answer  every  petition.  The  voice  of  the  court  is  explanatory  and  as- 
sertive of  that  of  the  legislature;  the  voice  of  the  legislature  is  deter- 
minative of  that  of  the  court.  Legislatures  declare  about  persons  and 
things  in  general,  and  in  particular  what  the  sovereign  will  is;  courts  de- 
clare what,  according  to  that  will,  the  parties  before  them  are  bound  or 
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free  to  do  or  suffer.  In  fine,  the  legislature  gives,  the  court  applies,  the 
law.  The  sovereign's  will  is  sovereign  will  to  which,  when  expressed, 
oil  mqst  conform.  If  the  sovereign  has  a  will,  and  wie^es  spontaneouslj 
to  announce  it,  there  is  no  organ  but  the  law-giving  body  through  which 
to  do  it. 

One  might  inconsiderately  and  pertly  say  that  the  state  has  no  busi- 
ness to  have  any  will  about  what  are  called  tlie  private  contracts  and  re- 
lations of  individuals  within  it;  or  if  it  has  a  will,  no  business  to  utter 
it  until  appealed  to  by  a  party  privately  interested,  and  then  not  until 
due  notice  to  all  parties  privately  concerned.  Private  sovereignty  as  to 
private  affairs  is,  however,  an  idea  that  does  not  consist  with  the  idea  of 
political  association;  speaJdng  with  accuracy,  a  sovereign  commonwealth 
may  be  truly  said  to  have  an  intetest  in  every  act,  every  contract,  and 
every  relation  of  every  individual  that  composes  it.  Itself  is  a  party,  by 
its  sufferance  or  promotion,  to  every  act,  every  contract,  and  every  rela- 
tion which  exists  under  the  allowance  or  direction  of  its  laws.  Being 
such  a  party,  it  may  truly  be  said  to  have  engaged  to  allow  or  promote 
everything  its  laws  allow  or  promote.  But  its  engagements  with  indi- 
viduals are  all  subject  to  its  supreme  engagement  with  them  all,  whereby 
both  it  and  they  are  to  seek  the  welfare  of  the  community  as  a  whole. 
This  subjection  of  every  private  affair  to  the  general  good  is  imparted 
into  every  contract,  and  involved  in  the  very  notion  of  allegiance. 
The  state  or  commonwealth  has  an  interest,  not  only  in  the  institution 
of  marriage  contracts  which  bind  those  within  its  jurisdiction,  no  matter 
under  what  jurisdiction  those  contracts  may  have  been  originally  formed: 
its  interest  is  a  paramount  interest.  Paramount,  not  merely  in  the 
sense  of  being  highest  in  dignity,  but  in  the  sense  of  including,  duly 
weighed  and  proportioned,  all  private  interests  whatsoever  to  make  up 
the  aggregate  and  resultant  which  itself  is.  Because  paramount,  it  must 
be  controlling.  State  will  may  be  very  urgent  and  decided  that  a  par- 
ticular marriage  be  dissolved  even  against  the  will  of  the  private  parties 
to  it. 

Suppose,  in  England,  a  nobleman  of  high:  rank,  heir  presumptive  to 
the  crown,  had  for  a  wife  a  Messalina,  would  any  one,  however  much 
opposed  to  the  policy  of  promiscuous  and  frequent  legislative  divorce, 
say  that  such  was  not  a  case  in  which  the  nation,  through  its  legislature, 
as  a  legislature,  could  spontaneously  utter  its  will  about  that  marriage? 
Salua  populi  suprema  lex.  What  the  welfare  of  the  people  demands^ 
whether  it  consume  property,  obliterate  contracts,  or  destroy  life,  it  is 
perfectly  competent  for  a  legislature  of  unbounded  powers  to  do.  Bat 
of  course  there  is  a  difference  between  legislatures  with  defined  and 
legislatures  with  undefined  powers,  and  the  difference  is  one  of  range  of 
power.  A  legislature  with  undefined  powers  has  all  legislative  powers. 
It  can  lay  down  the  laws  in  every  direction,  molding  all  persons  and 
things,  and  each  particular  person  and  thing,  conclusively  to  what  it 
says;  determining  absolutely  and  finally  every  question  by  its  fiat.  Its 
voice  is  the  voice  of  the  governing  power,  and  the  voice  of  the  governing 
power  is  the  voice  of  God.  From  that  there  is  no  appeal.  Great 
Britain's  parliament  is  an  example  of  such  a  legislature,  and  British 
parliamentary  divorces,  which  are  indisputably  legislative,  ore  examples 
of  such  legislation.  American  legislatures  are  different,  simply  because 
limited.  Higher  legislation  than  any  one  of  them  is  capable  of  has  at 
one  breath  called  them  into  being  and  circumscribed  their  activities. 
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The  national  and  state  legislatures  have  their  bounds  set  by  what  the 
people  have  enacted  in  the  national  and  state  constitutions.  The  legis- 
lature of  Oregon  territory  had  its  powers  granted  and  restrained  by  the 
act  of ,  congress  creating  it.  That  act  granted  to  the  legislature,  with 
certain  exceptions,  a  legislative  power  extending  to  **  all  rightful  subjects 
of  legislation  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States :"  9  Stat.  325,  sec.  16.  Aside  from  the  special  circumstances 
of  this  case,  which  have  been  already  alluded  to  and  disposed  of,  we  un- 
derstand it  to  be  conceded  in  argument  that  if  granting  a  divorce  was 
acting  upon  a  rightful  subject  of  legislation,  and  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  then  it  was  a  legitimate 
exercise  of  power  under  the  organic  act. 

We  will  first  discover,  if  we  can,  whether  it  was  a  rightful  subject  of 
legislation  within  the  sense  that  must  be  accorded  to  that  phrase,  and 
afterwards  proceed  to  inquire  whether  it  was  inconsistent  with  the  con- 
stitution and  laws  of  the  United  States.  The  language  of  the  6rg^^ic 
act,  declaring  that  the  legislative  poWer  shall  extend  to  all  rightful  sub- 
jects of  legislation,  implies  that  there  are  some  subjects  of  legislation 
that  are  not  rightful.  What  are  rightful  and  what  are  not,  congress  has 
not  undertaken  to  define.  Are  we,  therefore,  to  understand  that  to  us, 
as  a  court,  is  referred  for  discussion  and  determination  the  fundamental 
political  question  what  subjects,  in  a  distributive  and  complex  form  of 
government  like  ours,  it  is  expedient  that  a  limited  territorial  legislature 
should  be  permitted  to  act  upon,  and  what  it  should  not  be  permitted  to 
touch  ?  Or  are  we  to  understand  that  by  the  phrase  "  rightful  subjects 
of  legislation"  are  meant  subjects  already  sufficiently  defined  by  the 
general  consent  and  practice  of  the  people  who  in  congress  have  men- 
tioned them?  We  think  the  latter.  That  which  the  words  " rightful 
subjects  of  legislation  "  stood  for,  in  the  mind  of  the  people  at  the  time 
they  were  speaking  them,  is  the  meaning  that  belongs  to  them  in  this 
statute,  and  is  the  meaning  we  must  regard.  To  find  it  out,  we  have  re- 
course to  the  most  solemn  and  authoritative  utterances  current  among 
that  people,  namely,  their  written  constitutions,  statutes,  and  adjudica- 
tions. From  these  we  gather  that  the  people  of  the  United  States,  at  the 
date  of  the  organic  act,  thought  and  still  think  individual  marriages  to  be 
rightful  subjects  of  legislation,  and  legislative  divorces  valid  unless 
there  be  some  express  constitutional  provision  to  the  contrary.  This 
seems  to  us  conclusively  to  establish  the  proposition  that  the  territorial 
legislature  in  passing  this  special  act  of  divorce  was  acting  upon  a  sub- 
ject which,  within  the  sense  of  the  organic  act,  was  a  rightful  subject  of 
legislation. 

Thus  far  we  have  considered  the  phrase  "rightful  subjects  of  legisla- 
tion" as  if  the  word  ''legislation"  stood  in  the  statute  unqualified. 
In  fact,  according  to  the  tenor  of  the  act,  "  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United  States,"  is  the  only  range 
of  legislation  to  rightful  subjects  whereof  the  legislative  power  is  ex- 
tended. We  come,  therefore,  to  inquire  whether  the  divorce  act  was 
inconsistent  with  any  provision  of  the  constitution  or  laws  of  the  United 
States.  •  An  inconsistency  is  suggested  with  only  one  clause  of  the  con- 
stitution; it  is  the  clause  forbidding  any  state  to  pass  any  law  impairing 
the  obligations  of  contracts:  Const.,  art.  1,  sec.  10.  Adhering  to  the 
analogy  between  the  state  governments  and  territorial  governments  laid 
down  in  the  case  of  The  Panama,  1  W.  T.  518,  625,  we  are  prepared  to 
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hold,  that  wbnteyer  it  would  be  inconsistent  with  tbe  constitution  of  the 
United  States  for  a  state  legislature  to  do,  it  would  also  be  inconsistent 
for  a  territorial  legislature,  under  an  organic  act  like  that  of  Oregon,  to 
do.  If  the  marriage  contract  between  Maynard  and  appellant  contained 
obligations  such  as  tbe  constitution  prohibits  any  state,  by  law,  to  im- 
pair, and  the  contract  could  not  be  set  aside  without  impairment  of  those 
obligations,  then  it  was  one  that  the  legislature  of  Oregon  never  had 
power  to  annul.  But  we  are  of  opinion  that  the  contract  of  marriage 
was  not  within  the  purview  of  the  constitutional  clause.  Not  but  that 
we  believe  a  marriage  to  be  a  contract:  it  certainly  is  a  very  important 
contract.  It  not  only  most  intimately  affects  the  married  persons  in  their 
private  affairs,  but  it  changes  their  social  and  political  slaius.  It  brings 
them  into  new  relationships  to  society  and  to  the  state — relationships 
which  wise  law-givers  have  oftentimes  recognized  with  favor  and  dis- 
tinction. It  is  so  peculiar  in  its  office  and  effects  that  ordinarily,  when 
contracts  are  talked  of,  no  reference  is  understood  to  be  made  to  the  con- 
tract of  marriage.  It  is  so  unique  that  if  all  contracts  possible  were  to 
be  classified  scientifically  into  varieties,  species,  genera,  classes,  etc.,  it 
would  stand  alone  in  the  most  comprehensive  subdivision  to  which  it 
should  be  assigned. 

Ever  since  the  adoption  of  the  federal  constitution  the  general  current 
of  legal  opinion  in  this  country,  as  evidenced  by  law-writers,  legislative 
enactments,  and  judicial  decisions,  is  opposed  to  the  idea  that  the  pro- 
vision against  impairing  the  obligations  of  contracts  had  any  bearing 
upon  marriage.  It  is  not  necessary  to  cite  from  the  numerous  text- 
writers.  Their  opinions  upon  this  point  are  well-nigh  unanimous. 
The  legislatures  of  the  various  states  have,  from  the  date  of  the  consti- 
tution, continued  to  pass  divorce  acts  unconscious  of  restraint.  The 
state  courts  have  upheld  such  acts,  and  under  state  statutes,  creating 
causes  of  divorce,  have  granted  divorces  upon  grounds  which,  at  the 
time  of  marriage,  were  not  good  in  law.  In  Butler  v.  Pennsylvania,  10 
How.  402,  416,  the  supreme  court  of  tbe  United  States,  through 
Daniel,  J.,  say:  "The  contracts  designed  to  be  protected  b3'  the  tenth 
section  of  the  first  article  [of  the  federal  constitution]  are  contracts  by 
which  perfect  rights,  certain,  definite,  fixed,  private  rights  of  property, 
are  vested."  According  to  this  definition,  property  rights  which  are 
not  still  inchoate  or  imperfect,  and  which  became  vested  by  marriage, 
and  only  such  rights,  could  not  be  constitutionally  divested  by  dissolu- 
tion of  marriage.  Such  rights  no  divorce  act  avails  or  professes  to 
divest.  The  act  divorcing  Maynard  from  appellant  did  not  profess  to 
divest  any  such  rights,  nor  did  it  accomplish  any  such  divestiture.  If 
the  rights  existed,  it  would  not  be  necessary  to  maintain  for  the  future 
the  marriage,  in  order  to  maintain  the  rights.  Such  rights  are  freely 
separated  from  such  a  contract  as  that  of  marriage,  and  may  be  preserved 
without  preserving  any  future  marital  relations  between  the  parties.  It 
is  therefore  untenable  that  the  act  professing  to  snap  the  marriage  tie  is 
void  because  impairing  the  obligations  of  a  contract. 

But  appellant  argues,  that  if  the  act  be  not  void  for  inconsistency  with 
this  constitutional  provision,  it  is  for  inconsistency  with  two  clauses  of 
the  ordinance  for  the  government  of  the  territon^^  south-west  of  the  river 
Ohio,  commonly  called  the  ordinance  of  1787.  By  the  fourteenth  section 
of  the  organic  act,  all  the  provisions  of  that  ordinance  were  extended 
over  Oregon,  so  that  any  inconsistency  with  those  provisions  would  be, 


I 

Sup.  Ct.  Wash.]  MAYNARD  V.  VALENTINE.  847 

doubtless,  an  inconsistency  with  the  laws  of  the  United  States.  The  last 
clause  of  article  2  of  the  ordinance  declares,  ''that  no  law  ought  ever  to 
be  made  or  have  force  in  said  territory  that  shall  in  any  manner  what- 
soever interfere  with  or  affect  private  contracts  or  eugagements,  hwxa 
fide  and  without  fraud  previously  formed." 

This  is  the  first  clause  on  which  appellant  bases  his'  argument.  We 
take  it  that  the  language  of  the  article  is  intended,  like  that  of  the  con< 
stitutional  provision  we  have  been  considering,  to  forbid  the  passage  of 
laws  which  would  impair  rights  of  property  vested  under  private  con- 
tracts or  engagements.  We  see  no  reason  why  the  phrase  ''  private  con- 
tracts or  engagements"  here  occurring  should  have  more  compass  given 
it  than  the  word  "  contracts  "  in  the  constitution.  Perhaps  some  riestric- 
tive  force  should  be  allowed  to  the  word  *'  private."  If  so,  then  it  may 
be  worth  while  to  notice  that  contracts  relating  simply  to  property  or 
service  can  be  privately  made,  and  privately  rescinded,  varied,  or 
released.  They  are  left  perfectly  within  the  control  of  the  private  par- 
ties concerned.  Not  so  among  us  with  the  contract  of  marriage.  In 
that,  as  soon  as  formed,  the  state  asserts  its  interest  as  controlling,  and 

Sermits  no  rescission,  variation,  or  release  save  by  its  own  express  consent. 
»ut  whatever  office  be  assigned  to  the  word  *'  private,"  we  are  clear  that 
the  clause  under  consideration  was  not  intended  to  apply  to  the  contract 
of  marriage.  The  act  by  which  Maynard  and  his  wife  were  divorced  is, 
therefore,  not  obnoxious  to  the  charge  of  inconsistency  with  that  clause. 
In  the  fourth  article  of  the  ordinance  it  is  provided  that  the  territorial 
legislatures  "  shall  never  interfere  with  the  primary  disposal  of  the  soil 
by  the  United  States  in  congress  assembled,  nor  with  any  regulations 
congress  may  find  necessary  for  securing  the  title  in  such  soil  to  the  bona 
fide  purchasers."  Appellant  contends  that  the  act  of  the  Oregon  legis- 
lature divorcing  appellant  is  inconsistent  with  this  provision  also,  but  we 
are  unable  to  perceive  how  the  divorce  could  interfere  with  the  primary 
disposal  of  the  soil  of  Oregon,  or  with  any  congressional  regulations  for 
securing  title  to  purchasers.  The  act  does  not  stand  in  the  way  of  con- 
(^ress  securing  title  as  it  pleases  in  appellant  of  any  land  which  she  may, 
by  money,  service,  or  residence,  bona  fide  purchase.  It  does  not  propose 
to  dispose  of  the  soil,  nor  qualify  a  disposition  already  made.  All  it 
does,  at  the  most,  is  so 'to  change  the  relations  of  two  parties  between 
themselves  that  they  are  no  longer  husband  and  wife.  It  no  more  inter- 
feres with  the  disposal  of  the  soil  than  a  public  act  providing  for  the 
granting  of  divorces  by  the  judiciary  would.  Whether  the  divorce  was 
effected  by  court  or  by  legislature,  the  primary  disposee  of  the  soil,  re- 
cognizing the  fact  and  freely  acting  with  it  in  view,  might  be  unwilling 
to  bestow  upon  her,  who  is  no  longer  a  wife,  land  that  he  was  minded 
not  to  give  her  particularly,  but  to  whoever  actually  and  lawfully  filled 
the  wife's  place.  This  brings  us  to  the  verge  of  the  second  question 
proposed  at  the  outset.  Its  solution  depends  on  the  applicability  of  the 
provisions,  already  noticed,  of  the  federal  constitution  and  the  ordinance 
of  1787,  touching  the  inviolability  of  contracts. 

The  question  is  this:  Had  the  appellant,  as  Maynard's  wife,  at  the  time 
of  the  divorce  act,  any  perfect  right  of  property  to  the  land  in  contro- 
Tersy  vested  in  her  which  the  operation  of  that  act  must  not  be  suffered 
to  impair?  She  asserts  that  such  a  right  was  then  hers,  under  the  pro- 
visions of  section  4  of  the  donation  law.  But  by  that  section  the  dona- 
tioii  of  ^'  six  hundred  and  forty  acres,  one  half  to  hiimself  and  the  other 
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half  to  his  wife,  to  be  held  by  her  in  her  own  right,"  is  given  to  that 
married  man  only  who  **  shall  have  resided  upon  and  cultivated  the  same  for 
four  consecutive  years,  and  shall  otherwise  conform  to  the  provisions  of 
this  act."  It  needs  but  little  consideration  of  the  terms  of  such  grant 
to  perceive  that  the  right  of  the  wife  does  not  become  perfect  nor  vest 
under  them  until  the  residence  and  cultivation  by  her  husband,  as  her 
husband,  is  complete.  Her  husband's  title  is  imperfect  and  inchoate  till 
then,  and  how  can  hers  be  more?  The  statute,  moreover,  contemplates, 
we  ,think,  a  common  residence  and  settlement  by  both  husband  and  wife. 
"  In  all  cases,"  it  reads,  **when  such  married  persons  have  complied  with 
the  provisions  of  this  act,  so  as  to  entitle  them  to  the  grant  as  above  pro- 
vided, whether  under  the  late  provisional  government  of  Oregon  or  since, 
and  either  shall  have  died  before  patent  issues,  the  survivor  and  children, 
or  heirs  of  the  deceased,  shall  be  entitled,"  etc.  In  the  argument  before 
us,  the  wife  claims  that  her  domicile  never  was  in  Oregon.  If  this  be 
gtanted,  it  is  difficult  to  see  how,  within  the  spirit  of  this  generous  law 
— a  law  intended  to  foster  and  reward  actual  and  conjoint  settlement — she 
can  proceed  to  claim  even  an  incipient  right  to  land  under  that  law. 
Probably  the  law  should  not  be  held  to  compel  wives  to  accept  a  gift. 
If  they  can  refuse,  what  is  so  decisive  proof  of  intent  to  refuse  as  a  re- 
fusal to  be  considered  partaker  of  the  husband's  domicile?  Doubtless 
double  donations  were  offered  to  promote  double  settlement.  The  aim 
was  to  plant  and  endow  families  in  Oregon.  Upon  the  whole  case  we 
are  of  opinion  that  the  judgment  of  the  district  coi;irt  must  be  aflirmed. 

HoYT,  J.,  concurred. 


Steameb  Crrr  of  Panama  v,  Phelps  it  al* 

lUed  July,  1880. 

Opposiito  Appeals  m  a  Case  in  AnaoBALTT  do  not  Cbeate  Two  Causes  in  the  ap- 
pellate court.  After  one  party  has  perfected  his  appeal,  an  appeal  by  the  opposite  party 
may  be  perfected  by  serving  and  filing  in  the  court  below  his  notice  of  appeal. 

Appeal  from  a  judgment  of  the  third  district  court.  The  opinion  states 
the  facts. 

McNaugM  Brothers,  for  the  appellant. 

Dennison  S  Bingham,  for  the  appellees. 

Greene,  J.  This  is  a  petition  for  a  rehearing.  The  considerations 
urged  by  respondents  why  this  cause  should  be  reheard  have  been 
passed  upon  by  this  court  in  arriving  at  the  opinion  abready  filed,  deter- 
mining the  appeals. 

To  what  we  have  there  said  we  will  add  but  this:  Opposing  appeals  in 
admiralty  do  not  create  two  causes  in  this  appellate  court.  How  many 
soever  appeals  are  taken,  there  is  but  one  case  for  hearing  in  review. 
Whichever  party  procures  the  appeals  and  secures  that  they  be  sent  up, 
must  see  that  they  contain  all  that  tends  to  supersede  the  jurisdiction  of 
the  court  below,  and  all  that  is  necessary  to  enable  this  court  to  adjudi- 
cate the  matters  disputed.  If  in  this  case  two  transcripts  had  been 
brought  up,  one  by  claimants,  another  by  libelants,  each  would,  if  per- 
fect, have  been  a  precise  duplicate  of  the  other,  even  including  the  pro- 
ceedings of  the  opposing  party  in  taking  his  appeal.  Admiralty  practice 
requires  no  such  superfluity  as  duplicate  transcripts. 
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The  appeals  which  were  filed  in  this  court  are  not  the  personal  prop- 
ertj  of  the  party  who  procured  them  to  be  brought  here,  but  are  the 
record  of  this  court,  upon  which  it  decrees  rights  in  favor  of  whatever 
party  is  entitled.  Where  one  party  to  an  admiralty  cause  appeals,  and 
the  other  party  thereupon  appeals  also,  and  the  former  party  perfects 
his  appeals  by  filing  bond,  etc.,  we  are  of  opinion  that  both  appeals  go 
up  together  without  any  necessity  of  the  latter  party  doing  anything 
more  than  to  serve  and  have  filed  in  the  court  below  his  motion  of  appeal. 
The  libelants'  motion  of  appeal  in  this  case  seems  to  us  neither  to  have 
any  substantial  defect  in  itself,  nor  to  be  defective  for  want  of  service  or 
filing.  If  allowance  of  appeal  was  necessaiy  below,  it  was  allowed  on 
application  of  the  claimant,  and  the  jurisdiction  of  this  inferior  court  for 
all  purposes  and  as  to  all  parties  thereupon  superseded.  This  cause  has 
been  proceeded  with  throughout  in  this  court  by  the  respondents  on  the 
understanding  and  admission,  avowed  by  them  in  open  court  in  briefs 
and  on  argument,  that  the  libelants  had  an  appeal  here.  Now,  after  an 
opinion  has  been  announced,  increasing  the  damages  decreed  against 
respondents  by  the  district  court,  it  is  too  late  for  respondents  to  object 
to  any  irregularity  or  any  matter  that  might  have  been  waived.  No 
greater  defect  than  such  irregularity  or  subject  of  waiver  appears  to  us 
to  attend  libelants'  appeal. 

Let  the  petition  be  denied. 

The  chief  justice  concurred. 
No.  8— 5 
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SUPREME  COURT  OF  CALIFORNIA. 

lilcCuTCHEON,  Adm'r,  etc.,  t?.  Weston  et  aii. 

Department  Two,    Filed  February  8,  1884- 

k  Complaint  in  an  Action  on  an  Undertaking  Given  under  Section  540  of 
the  code  of  civil  procedure,  which  alleges  that  the  same  was  given  to  release  certain 
property  taken  under  attachment,  is  sustained  by  proof  of  an  undertaking  which  recites 
that  the  same  was  given  to  prevent  a  levy. 

TuE  Complaint  in  an  Action  bt  the  Administrator  ot  the  Judgment  Cred- 
itor TO  Enforce  Such  Undertaking,  which  is  conditioned  for  the  payment  to  the 
plaintiff  of  any  judgment  recovered  by  him  in  the  attachment  suit,  sufficiently  alleges 
the  recovery  of  the  same  and  the  representative  capacity  of  the  plaintiff,  when  it  ia 
averred  *'that  judgment  was  recovered,  entered,  and  docketed,'*  and  that  on  a  day 
certain  * 'letters  of  administration  upon  the  estate  of  said  judgment  creditor  were 
issued  by  the  superior  court  of  Alameda  county  to  this  plaintiff,  who  duly  qualified  m 
the  administrator,  and  entered  upon  the  discharge  of  his  duties  as  such;  and  ever  hia 
been  and  now  is  such  administrator. 

An  Action  on  Such  Undertaking  mat  be  Sustained  although  judgment  vu 
only  recovered  against  one  of  the  two  defendants  in  the  attachment  suit. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  plaintifif,  and  from  an  order  denying  the  defend- 
ant a  new  trial.     The  opinion  states  the  facts. 

R.  A,  Redman ^  for  the  appellants. 

McKee  and  McFadden,  for  the  respondent. 

Myiucs,  J.  Action  on  an  undertaking  given  under  section  540,  code 
of  civil  procedure.  The  averments  of  the  complaint  and  the  provisions 
of  the  undertaking  are  similar  to  those  in  McNamara  v.  Hammerslag,  1 
West  Coast  Rep.  560.  On  the  authority  of  that  case,  and  Preston  t. 
Hood,  Id.  135,  we  hold  that  the  points  taken  by  the  appellant  relating 
thereto  are  not  sustained.  The  plaintiff,  in  pleading  the  recovery  of  the 
judgment  in  the  attachment  suit,  avers  that  the  plaintiff  in  that  action 
"recovered  judgment  against  the  defendant  therein,  H.  Leslie,  which 
was  rendered  in  said  action  for  the  sum  of,"  etc.,  ''which  judgment 
was  entered  and  docketed,"  etc.  The  plaintiff  sued  as  administrator  of 
the  plaintiff  in  the  attachment  suit.  In  pleading*  his  capacity,  he  avers 
"  that  en  the  twentieth  day  of  July,  1880,  letters  of  administration  upon 
the  estate  of  said  Robert  McCutcheon,  deceased,  were  issued  by  the  su- 
preme court  of  the  said  county  of  Alameda  to  this  plaintiff,  who  duly 
qualified  as  the  administrator  of  said  estate,  and  entered  upon  the  dis- 
charge of  his  duties  as  such  administrator;  that  plaintiff  is  now  and  has 
been  continuously  ever  since  the  said  twentieth  day  of  July,  1880,  the  ad- 
ministrator of  the  estate  of  said  Robert  McCutcheon,  deceased." 

The  complaint  was  not  demurred  to  by  reason  of  any  alleged  defect  in 
either  of  these  two  particulars,  nor  because  it  did  not  state  facta  sufficient 
to  constitute  a  cause  of  action;  though  there  was  a  demurrer  on  other 
grounds.  The  appellant  presents  the  point  in  this  court  for  the  first 
time,  that  the  complaint  is  insufficient  in  each  of  the  two  particukra 
above  noted  to  sustain  the  judgment.  We  thijik  the  point  is  not  well 
taken.  This  is  not  an  action  on  a  judgment,  but  is  on  an  undertaking. 
The  undertaking  reads:  "  If  the  plaintiff  shall  recover  judgment  in  said 
action  wo  will  pay,"  etc.;  the  allegation  in  the  complaint  is  that  judgment 
was  recovered,  entered,  and  docketed.     Wo  think  this  sufficient    We 
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think  the  allegation  as  to  representative  capacity  is  sufficient  to  sustain  a 
jud<?inent,  there  having  been  no  demurrer  on  that  ground. 

The  point  that  judgment  was  recovered  against  tfne  of  the  defendants 
only  in  the  attachment  suit,  is  not  well  taken.  The  action  was  against 
two,  and  the  undertaking:  was  to  pay  **  if  the  plaintiff  shall  recover  judg- 
ment iu  said  action."  Why  judgment  was  recovered  against  one  only, 
we  are  not  informed;  but  the  court  had  power  to  render  such  judgment, 
and  it  was  rendered  in  that  action. 

The  judgment  and  order  are  affirmed. 

Thobnton  and  Shabpstein,  JJ.,  concurred. 


Cabket  v.  Abizona  MiNiNa  Co. 

In  Bank.    Filed  February  11,  I884. 

Work  on  Placer  Claims. — The  provisions  of  the  United  States  revised  statutes  re- 
quiring a  certain  amount  of  work  to  be  performed  or  improvements  made  during  each 
year  on  each  mining  claim  located  oiter  May  10, 1872,  and  until  a  patent  issues  therefor, 
apply  as  well  to  that  class  of  claims  known  as  placer  claims  afr  to  the  class  known  as 
lode  or  vein  claims. 

Appeal  from  a  judgment  of  the  superior  court  for  Sierra  county,  en- 
tered in  favor  of  the  plaintiff.  The  facts  are  stated  in  the  opinion  of  de- 
partment two:  10  Pac.  G.  L.  J.  572. 

P.  Vanclieff  for  the  appellant. 

Davidson  &  Cross,  for  respondent. 

The  Court.  When  this  cause  was  before  department  two  of  this  court, 
10  Pac.  0.  L.  J.  572,  it  was  held  that  that  provision  of  the  revised  stat- 
utes of  the  United  States  requiring  a  certain  amount  of  work  to  be  per- 
formed or  improvements  made  during  each  year  an  each  mining  claim 
located  after  the  tenth  day  of  May,  1872,  and  until  a  patent  issues  there- 
for, applies  as  well  to  that  class  of  claims  known  as  placer  claims  as  to 
the  class  known  as  lode  or  vein  claims.  We  are  satisfied  of  the  correct- 
ness of  that  construction  of  the  statute.  And  that  it  is  the  view  taken  by 
the  supreme  court  of  the  United  States  is  evident  from  the  recent  decis- 
ion by  that  court  in  the  cases  entitled  Jackson  v.  Hoby,  and  Boby  v.  Jack- 
son, October  term,  1883,  as  well  as  from  the  opinion  in  Smelting  Co.  v. 
Kenys,  104  U.  S.  636. 

Judgment  reversed,  and  cause  remanded  with  instructions  to  render 
judgment  for  defendant  as  to  the  lands  within  its  location. 
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ScHWABTz-u  Palm  et  al. 

DepUHnvsnt  One,    Filed  February  IB,  I884. 

A  Decree  07  Foreclosure  should  Direct  a  Sale  of  the  Particular  Estate 
or  interest  of  the  mortgagor  in  the  mortgaged  premises,  as  the  same  has  been  described 
in  the  mortgage.  If  such  decree  directs  the  sale  of  any  greater  or  less  estate  than 
that  so  descril^d,  it  is  erroneous  and  should  be  cori'ected  on  motion. 

A  Decree  of  Foreclosure  Which  Directs  the  Sale  of  All  the  interest  which 
the  mortgagor  had  in  the  premises  described  in  the  mortgage  on  the  date  vhen  the 
same  was  ffiven,  is  erroneous  when  the  mortgage  described  the  estate  mortgaged  as  an 
'  *  undivided  fourth  interest,  being  all  the  interest  which  the  mortgagor  owns." 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county,  entered 
in  layor  of  the  plaintiff  and  from  an  order  refusing  the  defendants' 
motion  to  modify  the  same.     The  opinion  states  the  facts. 

George  Cadwalader  and  W.  B.  TreadweU,  for  the  appellants. 

Young  &  Young,  and  F,  8.  Sprague,  for  the  respondent. 

McKee,  J.  Action  by  a  mortgagee  against  a  mortgagor,  and  a  sub- 
sequent  purchaser  from  him  of  the  mortgaged  premises,  to  foreclose  a 
mortgage  given  to  secure  payment  of  a  promissory  note.  Default,  judg- 
ment, and  a  decree  of  foreclosure  were  entered  in  the  case.  From  the 
decree  and  order  denying  amotion  to  amend  it,  the  subsequent  purchaser 
has  appealed  upon  the  ground  that  the  decree  exceeds  the  relief 
demanded  by  the  plaintiff  in  his  complaint:  C.  C.  P.,  sec.  580.  A  de- 
cree of  foreclosure  should  direct  a  sale  of  tbe  particular  estate  or 
interest  of  the  mortgagor  in  tbe  mortgaged  premises,  as  the  same  has 
been  described  in  the  mortgage,  because  it  is  that,  and  only  that,  which 
bas  been  mortgaged  as  security  for  the  payment  of  tbe  mortgage  debt 
If  such  a  decree  directs  the  sale  of  any  greater  or  less  estate  or  interest 
than  that  described  in  the  complaint  and  mortgage,  it  is  erroneoas, 
Cbase  v.  Christiansen,  41  Cal.  256,  and  should  be  corrected  on  motion. 

In  this  case  the  mortgaged  premises  was  described  in  tbe  complaint 
and  mortgage  as:  *'  The  one  undivided  fourth  interest,  being  all  the 
interest  which  the  mortgagor  owns  in  two  certain  tracts  of  land  in  Yolo 
county,  state  of  California,  described  as  *  *  *  swamp  land  snr- 
veys  numbers  283  and  284  of  swamp  and  overflowed  lands  in  Yolo 
county,  bounded,"  etc.;  and  the  plaintiffs  asked  that  "  the  usual  decree 
be  made  for  the  sale  of  said  premises  described  in  said  mortgage." 

The  decree  ordered  a  sale  of  the  mortgaged  premises  as  hereinafter  de- 
scribed; but  after  describing  the  same  as  in  tbe  complaint  and  mortgage, 
it  added  the  following:  *' Including  herein  all  the  interest  which  the 
mortgagor  had  in  each  and  both  of  said  tracts  of  land  on  the  twenty-sixth 
day  of  July,  1878,  when  said  mortgage  was  given."  In  that  particular 
the  decree  went  beyond  the  relief  to  which  the  plaintiff  was  entitled. 
The  mortgage  was  only  upon  an  undivided  one-fourth  interest  in  the  two 
tracts.  It  may  be  that  the  mortgagor  had  a  greater  interest,  although 
he  said  he  had  not.  If  he  had,  he  did  not  mortgage  it,  and  it  passed  to 
the  subsequent  purchaser  unaffected  by  the  mortgage.  At  all  events,  the 
court  could  not,  by  its  decree,  subject  to  sale  a  greater  interest  than  was 
in  fact  mortgaged.  The  motion  made  by  the  defendant  Carrol,  to  cor^ 
rect  the  decree,  should  have  been  sustained. 

Order  reversed  and  cause  remanded,  with  direction  to  the  court  below 
to  modify  its  decree  as  requested;  and  when  so  corrected,  the  decree  will 
be  affirmed. 

McKuiSTBT  and  Boss^  JJ.,  concurred. 
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Petebson  V,  Weissbein  Bros.  &  Co.  sr  al'. 

Department  One,     FUed  February  ISy  1884* 

A  Court  of  Equity  will  not  Set  Aside  a  Judgment  of  a  Couet  of  Law, 
and  snbseqncDt  proceedings  thereunder,  for  the  reason  that  the  complaint  in  the  action 
in  which  such  judgment  was  rendered  was  filed  on  a  legal  holiday,  when  there  is  noth- 
ing in  the  record  to  indicate  that  the  debt  for  which  such  action  was  brought  was  not 
justly  due,  especially  when  the  party  seeking  equitable  relief  negligently  omitted  to 
avail  himself  of  such  defense  in  the  action  at  law. 

Order  of  a  Justice  of  the  Peace  Denying  a  Motion  to  Set  Aside  an  Execu- 
tion Sale  of  Land  will  be  presumed  to  be  correct  unless  the  contrary  appears.  The 
party  aggpeved  by  such  order  could  have  the  action  of  the  justice's  court  reviewed  by 
the  superior  court  on  appeal  from  the  judgment. 

Appeal  from  a  judgment  of  the  superior  court  for  Nevada  county,  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendants 
a  new  triaL     The  opinion  states  the  facts. 

A,  Burrows f  for  the  appellants. 

A.  J.  Bidge,  for  the  respondent. 

Boss,  J.  The  object  of  this  suit,  in  which  the  plaintiff  was  successful 
in  the  court  below,  was  to  obtain  a  decree  annulling  a  certain  judgment 
rendered  by  a  justice  of  the  peace  and  a  certain  sale  of  real  property 
made  under  an  execution  issued  upon  the  judgment.  The  complaint  in 
substanco  charges  that  the  defendant  Weissbein  Brothers  &  Company,  a 
B«  &  B.  corporation,  is,  and  was  at  the  times  mentioned  in  the  complaint, 
a  corporation  organized  and  existing  under  the  laws  of  the  state,  and  as 
Buch,  on  the  ninth  of  Septenxber,  1882,  placed  in  the  hands  of  a  certain 

i'ustice  of  the  peace  a  certain  promissory  note  executed  by  the  plaintiff 
lerein  for  ninety-eight  dollars  and  ninety-five  cents,  payable  sixty  days 
after  its  date  to  one  Walker  or  order,  and  which  note  was  indorsed  by 
Walker.  That  the  justice  of  the  peace,  on  said  ninth  of  September, 
filed  the  note  as  a  complaint,  and  in  his  docket  entered  the  cause 
of  Weissbein  Brothers  &  Company,  a  B.  &  B.  corporation,  plaintiff, 
against  A.  G.  Peterson,  defendant,  and  thereupon  issued  a  summons  in 
the  action,  which  was  served  upon  the  defendant  therein — ^plaintiff  here — 
and  at  the  same  time  there  was  also  served  upon  the  defendant  therein — 
plaintiff  here — another  or  alias  summons,  which  was  issued  in  the  action  by 
the  justice  of  the  peace  on  the  nineteenth  day  of  September,  1882.  The 
complaint  in  the  present  action  further  charges  that  the  plaintiff  here, 
defendant  in  the  action  before  the  justice  of  the  peace,  failed  to  answer 
the  complaint  therein,  and  on  the  twenty-sixth  day  of  September  the 
justice  of  the  peace  rendered  and  entered  a  judgment  in  the  action  in 
favor  of  the  plaintiff  and  against  the  defendant  therein  for  the  sum  of 
one  hundred  and  sixteen  dollars  and  ninety  cents,  on  which  judgment 
an  execution  was,  on  the  next  day,  issued  and  placed  in  the  hands  of 
the  constable  of  the  township,  who  levied  it  upon  the  land,  which  is 
alleged  in  the  complaint  in  this  action  to  have  consisted  of  two  separate 
and  distinct  tracts,  and  to  have  then  and  since  been  the  property  of  the 
present  plaintiff. 

The  complaint  further  charges,  that  after  notice  the  constable  sold  the 
land  at  public  auction  to  the  plaintiff  in  the  action — ^the  defendant  cor* 
poration  here — for  the  sum  of  one  hundred  and  twenty-eight  dollars  and 
forty  cents,  and  that  thereafter,  and  on  the  twenty-firsib  of  October,  1882, 
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tbe  constable  executed  to  the  defendant  Goldberg  a  certificate  of  sale  for ' 
the  iand,  whi^h  was  duly  recorded  in  the  recorder's  office  of  the  couDtj 
where  the  land  is  situate,  and  which,  it  is  alleged,  "still  remains  of 
record,  aod  is  a  cloud  upon  the  plaintiff's  title,  and  if  not  removed  vould 
involve  him  in  litigation,  and  might  cause  the  loss  of  his  said  property." 
It  is  also  charged  in  the  complaint  that  the  ninth  of  September,  1882, 
was  a  legal  holiday;  and  further,  that  the  constable  levied  upon  and  ad- 
vertised the  land  for  sale  as  separate  and  distinct  parcels,  but  neverthe- 
less sold  the  same  in  one  body,  for  which  reason  plaintiff  here  moved  the 
justice  of  the  peace  to  set  aside  the  sale,  but  his  motion  in  that  behalf 
was  denied.  The  findings  of  the  court  below  are  in  substantial  con- 
formity to  the  facts  alleged  in  the  complaint.  The  judgment  decrees 
null  and  void  the  judgment  entered  in  the  justice's  court,  and  the  exe- 
cution sale  thereunder,  and  quiets  the  plaintiff's  title  to  the  property  as 
against  the  defendants  to  this  action,  and  all  persons  claiming  under 
them,  and  perpetually  estops  defendants  and  all  persons  claiming  under 
them  from  setting  up  any  title  or  claim  thereto.  With  respect  to  the 
judgment  given  in  the  justice's  court,  the  sole  point  relied  upon  by  tbe 
plaintiff  here  is  that  the  complaint  on  which  that  judgment  was  rendered 
was  filed  on  a  legal  holiday,  and  that  therefore  there  was  in  contempla- 
tion of  law  no  filing,  and,  as  a  legal  consequence,  that  all  subsequent  pro- 
ceedings in  the  action  were  utterly  void  and  of  no  effect. 

There  is  in  the  complaint  no  averment,  nor  is  there  anything  in  the 
record  to  indicate,  that  the  debt  for  which  judgment  was  given  in  the 
justice's  court  was  not  justly  due  from  the  defendant  to  the  plaintiff  in 
that  action.  It  is  not  pretended  that  the  judgment  there  was  obtained 
by  means  of  any  fraud  or  surprise,  nor  that  the  present  plaintiff  had  any 
defense  to  that  action  upon  the  merits.  It  is  only  claimed  that  the  judg- 
ment there  given  was  void,  because  the  complaint  in  the  action  was  filed 
on  a  day  that  had  been  by  the  governor  of  the  state  declared  a  legal  hol- 
iday, of  which,  however,  the  court  below  finds  the  justice  of  the  peace 
and  the  plaintiff  in  the  case  were  in  fact  ignorant.  The  case,  in  truth, 
is  one  in  which  a  party  asks  a  court  of  equity  to  relieve  him  of  a  judg- 
ment rendered  by  a  court  of  law  for  a  debt  which  he  does  not  deny,  hot 
impliedly,  at  least,  admits  owing;  and  which  judgment  was  rendered  in 
an  action  in  which  he  had  ample  opportunity  to  make  the  point  he  now 
relies  on,  but  of  which  he  negligently  omitted  to  avail  himself.  Under 
such  circumstances,  it  is  clear  that  a  court  of  equity  should  withhold  re- 
lief: Gregory  v.  Ford,  14  Cal.  138,  and  cases  there  cited.  As  respects 
the  sale  of  the  land  in  one  parcel,  it  appears,  as  has  already  been  said,  that 
the  plaintiff  here  made  a  motion  in  the  justice's  court  to  have  the  sale  set 
aside  on  the  ground  that  the  property  was  not  separately  sold,  which  mo- 
tion was  denied;  but  why,  does  not  appear.  Nothing  to  the  contrary 
appearing,  the  presumption  is  that  the  motion  was  properly  denied.  If 
aggrieved,  he  could  have  had  the  action  of  the  justice's  court  reviewed 
by  the  superior  court  on  appeal  from  the  judgment:  0.  C.  P.,  sec.  980. 

Judgment  reversed  and  cause  remanded. 

MoKiNSTBT  and  McKee,  JJ.,  concurred. 
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Smith  v.  Coolet. 

Department  One,    lUed  February  12,  1884,- 

A  Grakt  of  ak  Undivided  One-thibd  Intebest  in  a  Piece  of^Miniko  (Ground, 
together  with  the  water  riffhta,  reservoirs,  and  tail-races  belonging  to  the  same,  ex- 
presslv  conditioned  that  such  grant  should  convey  no  other  rights  to  the  grantee  except 
a  mining  richt,  does  not  make  the  grantee  a  coparcener,  joint  tenant,  or  tenant  in  com- 
mon with  the  grantor.  It  simply  conveys  to  him  a  right  to  enter  upon  and  occupy  the 
land  for  the  purpose  of  working  it,  either  by  underground  excavations  or  open  worlkingB, 
to  obtain  from  it  the  minerals  or  ores  which  may  be  deposited  therein.  Such  right  is 
not  capable  of  partition. 

Appeal  from  a  judgment  of  tbe  superior  court  for  El  Dorado  county, 
entered  in  favor  of  the  defendant,  in  an  action  for  the  partition  of  certain 
mining  ground.    The  opinion  states  the  facts. 

Charles  F.  Irwin  ^  for  the  appellant. 

George  O,  Blanchardf  for  the  respondent. 

McKee,  J.  Plaintiff  in  the  action,  out  of  which  this  case  arises,  being 
the  owner  in  fee  of  a  tract  of  land  in  El  Dorado  county  known  and  de- 
scribed as  the  north-west  quarter  of  the  norlh-east  quarter  of  section  9,  in 
township  10  north,  range  9  east.  Mount  Diablo  base  and  meridian,  on 
the  twenty-sixth  of  July,  1875,  granted  to  the  defendant  an  interest 
therein  by  the  following  description,  namely :  "An  undivided  third  interest 
in  a  certain  piece  of  mining  ground  situated  in  White  Oak  township,  county 
of  El  Dorado,  state  of  California,  on  the  north-west  quarter  of  the  north- 
east quarter  of  section  9,  township  10  north,  range  9  east,  Mount  Diablo  base 
and  meridian/'  (said  ''  marginal  ground''  being  also  more  particularly  de- 
scribed by  metes  and  bounds),  "  together  with  the  water  rights,  reser- 
Toirs,  and  tail-race  belonging  to  the  same;  and  it  is  expressly  conditioned 
that  this  instrument  conveys  no  other  rights,  except  a  mining  right  on 
the  premises  above,  to  the  said  party  of  the  second  part,  his  heirs  or  as- 
signs." After  the  execution  and  delivery  of  the  grant,  plaintiff  and  de- 
fendant, for  about  four  years,  worked  the  "  ground"  in  partnership,  on 
the  basis  of  two  thirds  to  the  plaintiff  and  one  thirds  to  the  defendant, 
but  after  the  expiration  of  the  four  years  plaintiff  gave  notice  to  the  de- 
fendant that  he  would  not  be  responsible  for  any  expenses  incurred  in 
working  the  ground,  and  the  defendant  has  since  continued  to  work  it 
for  himself.  Under  these  circumstances,  plaintiff  commenced  the  action 
in  hand  for  a  partition. 

Partition  may  be  had  of  real  property,  held  and  occupied  by  several 
persons  as  coparceners,  joint  tenants,  or  tenants  in  common,  according 
to  their  respective  rights  and  interests  in  it,  whether  the  estate  which 
they  own  therein  be  an  estate  of  inheritance,  or  for  life  or  lives,  or  for 
years:  C.  C.  P.,  sec.  752.  But  in  the  land  itself,  described  in  the  deed 
tinder  which  defendant  derives  his  right,  the  defendant  was  not  a  co- 
parcener, joint  tenant,  or  tenant  in  common.  The  deed  only  vested  in 
him  a  particular  estate,  i.  e.,  the  right  of  taking  from  the  land  any  min- 
erals or  ores  in  place  in  it,  to  the  extent  of  the  interest  in  them  granted. 
to  him. 

A  "  mining  right"   upon  a  specific  piece  of  ground  is  a  right  to  enter- 
upon  and  occupy  the  ground  for  the  purpose  of  working  it,  either  by 
underground  excavations  or  open  working?^  to  obtain  from  it  the  minerals 
or  ores  which  may  be  deposited  therein.    By  implication^  the  grant  of 
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Biich  a  right  carries  with  it  whatever  is  incident  to  it  and  necessaiy  to  iU 
beneficial  enjoyment:  Clark  v.  Duval,  15  Cal.  85;  Cave  v.  Craft,  53  Id. 
135.  In  addition  to  that  implication,  the  grant,  in  this  instance,  conveyed 
an  interest  *'  in  the  water  rights,  reservoirs,  and  tail-race  "  on  the  mining 
ground.  But  it  did  not  convey  the  exclusive  dominion  of  any  portion 
of  the  ground  so  as  to  make  the  grantee  a  joint  tenant  or  tenant  in  com- 
mon with  the  grantor.  It  conveyed  only  a  particular  estate,  or  incorpo- 
real hereditament,  in  land  of  which  the  grantor  held  the  general  estate. 

This  particular  estate,  or  incorporeal  hereditament,  is  what  is  known 
in  law  as  a  servitude  '*  in  gross,"  or  a  personal  servitude  imposed  npon 
land  for  the  benefit  of  the  person  or  persons  owning  the  right,  irrespect- 
ive of  the  ownership  of  the  land.  The  right  is  usufructuary  in  its 
nature  and  character,  and  entitles  the  owner  to  the  use  of  the  land  for 
the  profits  which  may  be  derived  from  its  rents,  or  from  quarrying  and 
digging  it  for  ores,  or  from  harvesting  its  fruits,  crops,  and  vinta<?es, 
etc.:  C.  C,  sees.  802-806.  As  an  incorporeal  hereditament  it  is  subject 
to  the  general  rules  which  govern  the  enjoyment  of  real  property,  and  to 
the  laws  of  descent,  devolution,  and  transfer  by  act  of  law,  according  to 
the  freehold  or  chattel  interest  acquired  in  it;  but  it  is  not  in  its  nataie 
capable  of  pai'tition,  because  a  division  of  th6  right  would  enlarge  the 
original  grant  beyond  the  intention  of  the  grantor,  and  likewise  prove  a 
greater  charge  than  was  originally  intended  to  the  owner  of  the  soil: 
Bacon's  Abr.  359;  and  because,  so  long  as  the  minerals  and  ores,  which 
are  the  subject  of  the  servitude,  are  in  place,  unworked  and  unsevered 
from  the  soil,  they  are  incapable  of  allotment  according  to  the  quality 
and  quantity  relatively  considered:  C.  C.  P.,  sec.  764. 

Hughes  T.  Devlin,  23  Cal.  501,  is  not  in  conflict  with  this  conclusion. 
The  land  sought  to  be  partitioned  in  that  case  was  a  "mining  claim," 
which  the  court  held  was  the  subject  of  partition,  the  same  as  other  red 
property.  But  why?  Because,  as  was  said  in  Merritt  v.  Jndd,  14  Id. 
59,  *'  our  courts  have  given  mining  claims  the  recognition  of  legal  estates 
of  freehold;  and  as  to  all  practical  purposes,  if  we  except  some  doctrine 
of  abandonment,  not,  perhaps,  applicable  to  such  estates,  they  unques- 
tionably are."  * 

The  working  of  a  mine  under  a  bare  "  mining  right "  has  been  nni* 
formly  considered  by  courts  of  equity  as  a  species  of  trade.  Hence  the 
legal  relation  existing  between  two  or  more  persons  interested  in  such  a 
right  is  that  of  a  qualified  partnership;  and  the  remedies  relating  to  a 
mining  partnership  are  available  for  the  assertion  or  violation  of  any 
right  arising  out  of  it:  C.  C,  sec.  684,  c.  4,  tit.  10;  Bich  t.  Davis,  6  GaL 
JL64;  Duryea  v.  Burt,  28  Id.  569;  Settembre  y.  Putnam,  80  Id.  490. 

Judgment  affirmed. 

McEiNSTBT  and  Boss,  JJ.,  concurred. 
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YaKDEBFOBD  t7.    FOSTEB, 
Department  One.    Filed  February  Ig,  1884; 

A  Nonsuit  mat  be  Granted  after  the  Evidence  on  Both  Sides  has  been 
Heard,  in  a  case  where,  if  the  motion  for  the  same  had  been  denied  and  a  verdict  found 
for  the  plaintiff,  it  would  have  been  set  aside  as  not  supported  by  the  evidence.  'Such 
practice,  however,  should  be  rarely  resorted  to,  especially  where  the  plaintiff  has  intro- 
duced evidence  in  support  of  all  the  averments  of  his  complaint,  and  the  materiality  of 
establishing  a  further  fact  only  appeared  after  the  defendant  bad  made  out  his  affirma- 
tive defense. 

.  Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county,  en- 
tered in  favor  of  the  defendant,  and  from  an  order  denying  the  plaintiff 
a  new  trial.  This  was  an  action  to  recover  possession  of  certain  wheat, 
the  alleged  property  of  the  plaintiff,  by  virtue  of  a  sale  from  one  Mitchell. 
The  defendant  admitted  the  taking,  but  justified  as  sheriff  under  a  writ 
o£  attachment  issued  in  an  action  against  Mitchell.  On  the  trial  the 
plaintiff  introduced  evidence  to  sustain  the  allegations  of  her  complaint, 
after  which  the  defendant  moved  for  a  nonsuit,  which  was  denied.  The 
defendant  then  introduced  his  evidence,  showing  that  there  had  been  no 
continued  and  actual  change  of  possession  of  the  wheat,  and  at  its  con- 
clusion moved  the  court  for  a  judgment  of  nonsuit,  which  was  granted. 
The  further  facts  appear  in  the  opinion. 

J.  F,  Ellison  and  C.  R,  Barry,  for  the  appellant. 

Chipman  &  Garter,  for  the  respondent. 

The  CouBT.  In  Geary  v.  Simmons,  39  Cal.  224,  it  was  held,  a  court  is 
justified  in  granting  a  nonsuit,  after  the  evidence  on  both  sides  has  been 
heard,  in  a  case  where,  if  the  motion  had  been  denied  and  a  verdict 
found  for  the  plaintiff,  it  would  have  been  set  aside  as  not  supported  by 
the  evidence.  If  the  case  before  us  had  gone  to  the  jury  upon  the  evi- 
dence in  the  transcript,  it  would  have  been  the  duty  of  the  court  to  set 
aside  a  verdict  in  favor  of  plaintiff,  on  motion.  It  came  within  the  rule 
laid  down  in  Geary  v.  Simmons,  supra. 

We  think  it  proper  to  say,  however,  that  the  practice  of  moving  for 
nonsuit  after  the  defendant's  evidence  is  in  should  rarely  be  resorted  to. 
Especially  is  this  so  when,  as  in  the  case  at  bar,  the'plaintiff  introduced 
evidence  to  sustain  all  the  averments  of  the  complaint  as  against  a  mere 
trespasser,  and  the  materiality  of  establishing  an  immediate  delivery  and 
actual  and  continual  change  of  possession  only  appeared  after  the 
defendant  had  made  out  his  afiSrmative  defense  that  he  was  sheriff^  and 
took  the  property  under  process,  etc. 

O'udgment  and  order  affirmed. 
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Hamilton  et  al.  v,  Tutt  et  al. 

DepaHment  One,    Filed  February  IS,  1884. 

A  Writ  of  Mandate  mat  be  Issued  by  the  superior  court  to  compel  a  justice  of 
the  peace  to  issue  an  execution  in  favor  of  a  judgment  creditor  who  is  entitled  to  the 
same.  The  issuance  of  such  execution  by  the  justice  calls  for  the  exercise  of  a  minis- 
terial function  only,  and  is  a  duty  especially  enjoined  upon  him  by  law,  resulting  from 
his  office. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county,  entered 
in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defendants  a 
new  trial.  This  was  a  proceeding  for  a  writ  of  mandate  to  compel  the 
defendant  Tutt,  as  justice  of  the  peace,  to  issue  an  execution  in  favor  of 
the  plaiutififs  under  a  judgment  recovered  by  them  in  an  action  deter- 
miued  by  such  justice,  entitled  Hamilton  v.  Levy.  The  further  facts 
appear  in  the  opinion. 

Ball  &  Craig  and  B,  A.  Hudson^  for  the  appellants. 

B.  Clark,  for  the  respondents. 

Boss,  J.  We  see  no  ground  for  saying  that  the  judgment  of  the 
justice's  court  in  the  action  of  Hamilton  v.  Levy  and  Anderson  was  void. 
That  was  an  action  for  the  recovery  of  one  hundred  dollars  damages 
alleged  to  have  been  occasioned  by  the  trespassing  of  certain  sheep  of 
the  defendants  upon  laud  of  the  plaintiff  in  the  action.  In  response  to 
a  summons,  the  defendants  to  the  action  appeared  and  answered  the 
complaint,  a  trial  was  had  before  a  jury,  which  rendered  a  verdict  for 
the  plaintiff,  on  which  the  court  entered  judgment  in  favor  of  the 
plaintiff  against  the  defendants.  On  the  appeal  subsequently  taken 
from  the  judgment  by  the  defendants,  a  bond  sufiScient  under  t^o 
statute  to  stay  execution  was  not  given.  The  plaintiff  to  the  suit  was 
therefore  legally  entitled  to  an  execution  to  enforce  the  payment  of  the 
amount  adjudged  him.  The  issuance  of  such  an  execution  on  the  part 
of  the  justice  of  the  peace  called  only  for  the  exercise  of  a  ministerial 
function,  and  being  one  specially  enjoined  upon  him  by  the  law,  as  a 
duty  resulting  from  his  office,  and  ha  having  refused  to  issue  the  writ, 
and  the  petitioner  having  no  plain,  speedy,  and  adequate  remedy  for 
such  refusal  in  the  ordinair  course  of  law,  the  superior  court  rightly 
awarded  him  a  writ  of  mandate. 

Judgment  and  order  affirmed. 

McKee  and  McEinstbt,  JJ.,  concurred. 
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People  v.  Majobs. 
Department  One.    FUed  Fibniary  IS,  1884. 

Ko  Appeal  Lies,  in  a  Prosecution  for  Murder,  from  an  Order  denjnng  a 
motion  in  arreflt  of  judgment,  or  from  a  judgment  entered  upon  a  plea  of  former  conyic- 
tion. 

When  Two  Persons  are  Murdered  in  the  Execution  op  a  Conspiract,  entered 
into  for  the  purpose  of  robbing  one  of  them,  the  act  of  each  conspirator  in  furtherance 
of  such  design  is  the  act  of  each  and  every  of  the  others,  and  each  is  guilty  of  the  mur- 
der of  each  of  the  murdered  men,  aud  liable  to  prosecution  therefor. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara  county, 
entered  against  the  defendant  upon  a  plea  of  former  conviction,  and 
from  an  order  denying  his  motion  in  arrest  of  judgment,  and  from  an 
order  refusing  him  a  new  trial.     The  opinion  states  the  facts. 

J.  B,  Lamar,  for  the  appellant. 

J.  JB,  Campbell,  district  attorney,  for  the  respondent. 

Eoss,  J.  To  an  information  filed  August  27, 1883,  charging  the  de- 
fendant with  the  murder  of  one  Archibald  Mclntyre,  in  Santa  Clara 
county,  on  the  eleventh  of  March,  1883,  defendant,  without  a  plea  of  not 
guilty,  pleaded  a  former  judgment  of  conviction  of  tbe  same  offense. 
Upon  the  plea  so  interposed  a  trial  was  had,  and  a  verdict  rendered  for 
the  people.  Defendant  then  moved  in  arrest  of  judgment,  and  also 
made  a  motion  for  a  new  trial,  both  of  which  motions  were  denied  by 
tbe  court,  and  thereupon  judgment  was  given  against  him  on  the  plea. 
He  appeals  from  the  judgment,  from  the  order  denying  his  motion  in 
arrest,  of  judgment,  and  also  from  the  order  refusing  him  a  new  trial. 

It  is  clear  that  there  is  no  authority  for  the  appeal  from  the  judgment, 
nor  for  that  from  the  order  denying  the  motion  in  arrest  of  judgment. 
Sections  1237  and  1259  of  the  penal  code  read: 

"Sec.  1237.  An  appeal  maybe  taken  by  the  defendant:  1.  From  a 
final  judgment  of  conviction.  2.  From  an  order  denying  a  motion  for  a 
new  trial.  3.  From  an  order  made  after  judgment,  affecting  the  substan- 
tial rights  of  the  party." 

**  Sec.  1259.  Upon  an  appeal  ttfken  by  the  defendant  from  a  judg- 
ment, the  court  may  review  any  intermediate  order  or  ruling  involving 
the  merits,  or  which  may  have  affected  tbe  judgment." 

Such  orders  and  rulings  made  prior  to  the  judgment,  and  involving 
the  merits,  or  which  may  have  affected  the  judgment,  from  which  an  ap- 
peal is  not  in  te^ms  given,  can  only  be  reviewed  on  appeal  from  the  final 
judgment  of  conviction:  People  v.  Clarke,  42  Cal.  622.  Section  1237 
does  not  give  an  appeal  from  an  order  denying  a  motion  in  arrest  of 
judgment.  The  appeal  from  the  order  is  therefore  without  authority, 
and  must  be  dismissed.  So,  too,  with  respect  to  the  appeal  from  the 
judgment  upon  the  plea  of  former  conviction.  It  is  obvious  that  such  a 
judgment  is  not  "  a  final  judgment  of  conviction."  It  only  determines 
that  the  defendant  has  not  been  previously  convicted  of  the  offense  of 
which  he  now  stands  charged,  leaving  the  question  of  his  conviction  or 
acquittal  open,  to  be  determined  after  a  trial.  The  appeal  from  the  order 
denying  defendant's  motion  for  a  new  trial  of  the  issue  raised  by  his  plea 
of  former  conviction  remains  to  be  considered. 

On  (he  trial  of  that  issue  it  was  made  to  appear  in  evidence  that  the 
defendant  was  a  defendant  to  an  information  filed  in  the  same  court  on 
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the  tbirtietb  of  March,  1883,  charging  Joseph  Jewell,  John  Showers,  and 
Lloyd  L.  Majors  with  the  murder  of  one  William  P.  Benowden  in  the 
county  of  Santa  Clara  on  the  eleventh  of  March,  1883.  That  under  thai 
information  defendant  was  duly  convicted  and  adjudged  guilty  of  mur- 
der in  the  first  degree,  and  sentenced  to  life  imprisonment  in  the  stale 
prison.  That  the  facts  established  by  the  evidence  given  on  that  trial, 
and  upon  which  defendant  was  convicted,  were:  "  That  said  Lloyd  L. 
Majors  counseled  and  advised  one  Joseph  Jewell  to  rob  one  William  P. 
Benowden,  living  near  Lexington  in  the  said  county  of  Santa  Clara,  on 
the  eleventh  day  of  March,  1883.  That  on  said  day  said  Jewell  repaired 
to  said  Benowden' s  home,  taking  with  him  one  John  Showers.  That 
said  Jewell  and  Showers  unexpectedly  found  at  the  house  of  said  Benow- 
den one  Archibald  Mclntyre,  who  was  then  residing  with  said  Benowden. 
That  in  the  attempt  to  carry  out  the  design  of  robbery,  both  said 
Benowden  and  said  Mclntyre  were  then  and  there,  at  the  same  point  of 
time,  to  wit,  about  half-past  six  p.  h.  of  the  eleventh  day  of  March,  1883, 
killed  by  said  Jewell  and  Showers.  That  said  Majors  was  not  present; 
neither  did  he  personally  participate  in  the  said  act  of  killing  said 
Benowden  and  Mclntyre,  or  either  of  them,  except  counseling  and  ad- 
vising said  Jewell  to  commit  said  robbery  as  aforesaid."  And  it  was 
further  made  to  appear  in  evidence  in  the  court  below,  that  the  facts 
above  recited  "  are  to  be  adduced  and  proven  in  support  of  the  informa- 
tion now  pending,  to  which  the  said  Lloyd  L.  Majors  has  pleaded  a 
former  conviction,  should  the  same  be  put  in  issue  by  a  plea  of  not 
guilty." 

The  proposition  of  appellant's  counsel  is,  that  as  Benowden  and  Mc- 
lntyre were  killed  at  the  same  place  and  at  the  same  point  of  time,  by 
Jewell  and  Sbowers  in  the  attempt  to  rob  Benowden,  the  killing  ''was, 
on  the  part  of  Jewell  and  Showers,  one  physical  act,  one  mental  effort," 
and  therefore  a  conviction  for  the  murder  of  Benowden  bars  a  prosecu- 
tion for  the  murder  of  Mclntyre.  For  the  purposes  of  this  case  we  need 
only  say  that  we  do  not  find  counsel's  premise  supported  by  the  facts 
disclosed  by  the  record.  Because  Benowden  and  Mclntyre  were  killed 
by  Jewell  and  Showers  at  the  same  place  and  at  the  same  point  of  time, 
it  by  no  means  follows  that  their  death  was  caused  by  ''  one  physical  act, 
one  mental  effort."  As  is  well  said  by  the  district  attorney,  Showers  may 
have  brained  one  with  a  shotgun,  in  the  house,  while  Jewell  shot  tbe 
other  with  a  pistol  through  the  heart,  in  the  yard.  Both  were  murdered 
in  the  execution  of  a  conspiracy  entered  into  for  the  purpose  of  robbing 
one  of  them.  The  act  of  each  conspirator  in  furtherance  of  that  design 
was  the  act  of  each  and  every  of  the  others.  Each  was  guilty  of  the 
murder  of  each  of  the  murdered  men,  and  of  course  subject  to  prose- 
cution therefor.     We  think  this  very  clear. 

Appeal  from  the  judgment  and  from  the  order  denying  the  motion  in 
arrest  of  judgment  dismissed,  and  order  denying  the  defendant's  motion 
for  a  new  trial  affirmed. 

McKiNSTBT  and  MoKee,  JJ.,  concurred. 
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Webb  v,  Ciark. 

Department  One.    Filed  February  1^,  I884, 

« 

Title  to  Real  Rstatb  cak  not  be  Obtained  by  Adveb^e  Possession,  nnder  sec- 
tion 325  of  the  code  of  civil  procedure,  unless  the  adverse  holder  has  paid  the  taxes 
levied  and  assessed  upon  such  land  during  the  time  of  his  occupancy. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county,  en- 
tered in  favor  of  the  defendant,  and  from  an  order  denying  the  plaintiff 
a  new  trial.     The  opinion  states  the  facts. 

Braynard  &  Ashurst,  for  the  appellant. 

Jerome  Banks^  for  the  respondent. 

The  Court.  Ejectment,  wherein  plaintiff  established  in  himself  a 
right  of  entry  to  the  land  in  dispute  at  the  commencement  of  the  action, 
and  defendant  attempted  to  bar  the  right  by  proof  of  five  years'  adverse 
possession  from  the  time  of  his  entry  on  the  land  in  1876.  But  as  a 
witness  on  his  own  behalf,  he  testified  that  he  had  not,  at  any  time  dur- 
ing his  occupancy  of  the  land,  paid  the  taxes  which  had  been  levied  and 
assessed  upon  it,  as  required  by  section  825  of  the  code  of  civil  pro- 
cedure, to  establish  adverse  possession,  yet  there  was  a  verdict  in  his 
favor,  which  the  court  below,  on  motion  for  a  new  trial,  refused  to  set 
aside.  This  was  error:  C.  P.  E.  E.  Go.  v.  Shackelford,  11  Pac.  C.  L.  J. 
164. 

Judgment  and  order  reversed^  and  cause  remanded. 


LiAWBENOB  ET  AL.  V,  GeTCHELL. 
"Department  One,    Filed  February  12,  1884' 

A  Defendant  is  Entitled,  as  of  Course,  to  a  Judgment  for  his  Costs  and  dis- 
bursements incurred  in  the  trial  of  an  action  brought  to  determine  the  plaintififs'  title  to 
certain  land,  and  to  enjoin  the  defendant  from  trepasslD^f  upon  the  same  and  from  assert- 
ing any  title  thereto,  when  the  court  finds  that  there  is  no  cause  of  action  against  tho 
defendant. 

Appeal  from  a  judgment  of  the  superior  court  for  Nevada  county,  en- 
tered in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defendant's 
motion  to  modify  the  same.     The  opinion  states  the  facts. 

Cross  d)  Simonds,  for  the  appellant. 

W,  2>.  Long  and  J,  M.  Walling,  for  the  respondents. 

McEee,  J.  This  was  an  action  to  determine  the  title  of  the  plaintiffs 
to  certain  parcels  of  land  described  in  the  complaint,  and  to  enjoin  the 
defendant  from  trespassing  upon  the  same,  and  from  asserting  any  title 
thereto.  The  court  found  that  the  plaintiffs  were  owners  of  only  a  por- 
tion of  the  land,  and  that  they  were  not  entitled  to  any  relief.  Upon 
this  finding  a  temporary  injunction,  wuich  had  been  issued  in  the  case, 
was  dissolved,  and  judgment  was  entered  in  favor  of  the  defendant  '*  for 
costs  and  disbursements  incurred  on  account  of  the  injunction,  taxed  at 
seventeen  dollars  and  eighty  cents,  ^'and  also  in  favor  of  the  plaintiffs 
against  the  defendant "  for  their  costs  and  disbursements  incurred  in  the 
trial  of  the  issue  of  title  to  the  real  property  described  in  the  pleadings 
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in  the  case,  taxed  at  four  hundred  and  sixty-seven  dollars  and  twentj-five 
cents." 

The  defendant  moyed  to  modify  the  decision  and  judgment,  by  strik- 
ing out  the  said  judgments,  and  inserting,  in  lieu  thereof,  the  following: 
''  That  the  defendant  is  entitled  to  judgment  for  his  costs  and  disburse- 
ments incurred  in  this  action."  This  the  court  refused  to  do,  and  we 
think  the  refusal  was  error;  for  as  the  action  involved  the  title  of  the 
plaintiffs  to  the  land  described  in  the  pleadings,  and  the  court  decided 
that  the  plaintiffs  had  no  cause  of  action  against  the  defendant,  the  de- 
fendant was  entitled,  of  course,  to  judgment  for  his  costs  and  disburse- 
ments incurred  iu  the  trial  of  the  action:  C.  O.  P.,  sees.  1024, 1022, 
6ubd.  5. 

Order  reversed,  and  cause  remanded;  and  the  court  is  directed  to 
modify  its  decision  and  judgment  as  requested. 

McEcfsTBT  and  Boss,  JJ.,  concurred. 


GOOLAK  V.  BeABD. 
Department  One.    Filed  February  IS,  ISSjf, 

In  an  Action  to  Contest  the  Rioht  of  a  Defendant  to  an  Office  to  whicfa 
lie  has  been  declared  elected,  if  the  evidence  sati86ed  the  court  that  the  ballots  from 
certain  precincts  had  not  been  tampered  with,  it  should  adopt  the  result  of  such  ballots 
as  recounted,  ai^d  not  as  returned  by  the  officers  of  the  election. 

In  iSucn  an  Action  the  Returns  suould  be  Received  as  Prima  Facie  Trtte,  and 
tlie  ballots  are  not  better  evidence  to  overcoma  the  returns,  unless  the  contestant  shaU 
affirmatively  prove  that  the  ballots  remained  in  the  same  condition  as  they  were  when 
delivered  to  the  proper  custody  by  the  judges  of  election. 

Findings  must  be  of  the  Ultimate  Facts  Put  in  Issue  by  the  pleadings,  and 
not  argumentative. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts, 

John  T.  Carey  and  WiUiam  H,  Beatly,  for  the  appellant. 

S.  S.  Hall,  Jones  &  Martin,  W,  C.  Van  Fleet,  and  W,  A,  Anderson,  lot 
the  respondent. 

McKiNSTKT,  J.  This  was  an  action  under  the  provisions  of  the  code 
of  civil  procedure  to  contest  the  right  of  defendant  to  the  office  of  county 
clerk  of  Sacramento,  to  which  he  was  declared  elected  by  the  board  of 
supervisors.  From  a  judgment  in  favor  of  plaintiff  the  defendant  has 
appealed. 

Any  elector  may  contest  the  right  of  a  person  declared  elected  to  an 
office,  ''for  malconduct  on  the  part  of  the  board  of  judges,  or  any 
member  thereof:"  C.  C.  P.,  sec.  1111,  subd.  1.  And  in  his  written  state* 
meut  or  complaint  the  contestant  is  required  to  set  forth  specifically 
**  the  particular  grounds  of  such  contest:"  C.  C.  P.,  sec.  1116. 

In  the  case  at  bar  the  ground* of  contest  alleged  in  the  plaintiff's 
statement  or  complaint  is,  that,  in  the  several  election  precincts,  the 
boards  of  election  ''were  guilty  of  malconduct,  committed  ab  follows: 
That  said  board  of  election  counted  and  tallied  ballots  for  the  said  M. 
B.  Beard  for  the  office  of  county  clerk,  upon  which  the  said  Beard's 
name  did  not  appear,  and  that  said  board  failed,  neglected,  and  refused 
to  count  and  tally  ballots  for  C.  M.  Coglan  for  the  office  of  county  clerk. 


Sup.  Ct.  CaJ.]  COGLAN  V.  BEARD.  863 

upon  wbich  tbe  name  of  said  Coglan  did  appear/'    The  averments  of 
the  complaint  are  specifically  denied. 

The  ballots  supposed  to  have  been  cast  by  tbe  voters  were  recounted 
in  tbe  presence  of  tbe  court.  In  nearly  every  precinct  tbe  recouut  re- 
sulted in  a  gain  to  tbe  contestant  and  a  loss  to  tbe  defendant.  Tbe  re- 
sults reacbed  by  tbe  recount  as  to  two  of  tbe  precincts  were  rejected  by 
tbe  court  below,  tbe  learned  judge  saying  in  tbe  findings:  ''  Wbile  tbere 
is  not  sufficient  evidence  to  salis/y  my  mind  tbat  tbe  ballots  bave  been 
tampered  witb  or  fraudulently  manipulated  in  any  way,  still  from  tbe 
circumstance  of  tbe  package  baving  been  opened,  and  a  very  consider- 
able variance  being  found. between  tbe  returns  and  tbe  actual  count  of 
tbe  ballots,  I  tbink  it  unsafe  to  adopt  tbe  recount,  and  therefore  in  tbis 
precinct  I  take  tbe  returns." 

Tbe  packages  of  ballots  wbicb  tbe  court  below  considered  it  "  unsafe  *' 
to  treat  as  not  baving  been  tampered  witb  or  ''  fraudulently  manipu- 
lated " — altbougb  tbe  evidence  was  not  sufficient  to  satisfy  tbe  mind  of 
tbe  judge  tbat  tbere  bad  been  sucb  tampering  or  fraud — bad  been  in 
tbe  same  custody  as  tbe  packages  assumed  to  bave  been  sent  from 
tbe  otber  precincts.  As  to  some  of  tbese,  tbe  names  of  tbe  election  offi- 
cers were  not  written  across  tbe  seals  fastening  tbe  packages,  nor  were 
tbe  packages  clearly  identified.  The  packages  were  placed  in  a  vault  in 
tbe  ball  of  records,  of  wbicb  tbe  clerk  retained  tbe  keys  in  bis  possession. 
Tbe  janitor  of  tbe  court-bouse,  bis  assistant,  and  several  membei*s  of  tbe 
board  of  supervisors  each  bad  a  key  to  tbe  room  in  wbicb  was  tbe  vault. 
Tbe  locks  on  tbe  doors  of  tbe  vault  were  ordinary  tumbler  locks,  wbicb 
could  be  unlocked  by  any  person  baving  a  key  to  match  tbe  locks. 

If  tbe  evidence  on  tbe  part  of  tbe  contestant  satisfied  tbe  mind  of  tbe 
judge  tbat  tbe  ballots  from  tbe  two  precincts  bad  not  been  tampered 
with,  be  should  bave  adopted  tbe  result  of  tbe  recount  and  not  the  re- 
turns from  those  two  precincts.  Tbe  action  of  tbe  court  below  could 
be  justified  only  because  tbe  evidence  failed  to  overcome  the  presumption 
created  by  tbe  returns — failed  to  satisfy  the  court  tbat  the  ballots  bad 
not  been  tampered  witb.  But  if  the  evidence  failed  to  prove  tbat  the 
ballots  claimed  to  bave  been  cast  in  two  of  the  precincts  bad  not  been 
changed,  bow  did  the  court  reach  the  conclusion  tbat  the  ballots  from 
otber  precincts  bad  remained  unaltered — it  appearing  tbat  those  who  bad 
tampered  with  some  might  have  tampered  with  all  ? 

It  is  evident,  however,  tbe  court  did  not  base  its  rejection  of  tbe  re- 
count as  to  tbe  two  precincts  upon  the  failure  of  contestant  to  establish 
affirmatively  that  tbe  ballots  bad  not  been  tampered  with,  but  that  they 
were  rejected  out  of  abundant  caution,  because  it  was  "  safer,"  tbe 
judge  saying,  *'  Tbere  is  not  sufficient  evidence  to  satisfy  my  mind  that  the 
ballots  bad  been  tampered  witb,  or  fraudulently  manipulated  in  any 
way.** 

Thus  tbe  court  below  in  effect  held,  tbat  as  tbe  ballots  bad  been  in 
charge  of  tbe  county  clerk,  the  presumption,  was  tbat  they  had  not  been 
changed,  and  it  was  for  tbe  defendant  to  prove  that  fraud  bad  been  commit- 
ted witb  reference  to  them.  This  idea  appears  throughout  tbe  findings. 
Thus  tbe  court  finds  tbat  tbe  package  containing  tbe  ballots  supposed  to 
bave  been  cast  in  precinct  4,  Sacramento  city,  ''  was  brought  into  court 
intact,"  and  tbat  the  package  supposed  to  contain  the  ballots  cast  at 
precinct  4^,  Sacramento  city,  "  was  likewise  in  good  order"  And  again: 
''From  all  tbe  otber  precincts  in  tbe  county  tbe  ballots  are  returned  in 
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good  shape — not  in  every  case  comply ing  strictly  with  the  law,  but  there 
is  not  evidence  indicating,  in  my  mind,  any  tampering  with  the  ballots." 

The  court  below  erred  in  assuming  that  the  burden  of  proof  was 
upon  the  defendant  to  prove  that  the  ballots  had  been  disturbed  or 
fraudulently  interfered  with.  Mr.  Justice  Cooley  says:  "  The  returns 
of  the  canvassing  boards  are  prima  fade  evidence  in  the  courts.  *  *  * 
If,  however,  the  ballots  have  not  been  kept  as  required  by  law,  and  sar- 
ruunded  by  such  securities  as  the  law  has  prescribed,  with  a  view  to 
their  safe  preservation,  as  the  best  evidence  of  the  election,  it  would 
seem  that  they  should  not  be  received  as  evidence  at  all,  or  if  received, 
it  should  be  left  for  the  jury  to  determine,  upon  all  the  circumstances  of 
the  case,  whether  they  constitute  more  reliable  evidence  than  the 
inspector's  certificate,  which  is  usually  prepared  immediately  on  the 
close  of  the  election,  and  upon  actual  count  of  the  ballots  as  then  made 
by  the  officers  whose  duty  it  is  to  do  so:"  Const.  Lim.  625. 

McCreary,  in  his  work  on  Contested  Elections,  p.  209,  lays  down 
the  rule:  "  Before  the  ballot-boxes  should  be  allowed  in  evidence  to 
overturn  the  official  count  and  return,  it  should  appear  affirmatively  that 
they  have  been  safely  kept  by  the  proper  custodian  of  the  law;  that 
they  have  not  been  exposed  to  the  public  or  handled  by  unauthorized 
persons,  and  that  no  opportunity  has  been  given  for  tampering  with 
them.  If  this  is  believed  to' be  a  rule  founded  upon  a  presumption  that 
a  fraud  or  crime  has  been  committed,  the  answer  is,  that  the  rule  does 
no  more  than  make  choice  between  two  presumptions  of  law,  which  in 
this  instance  come  in  conflict  and  can  not  both  prevail." 

In  People  v.  Livingston,  79  N.  T.  290,  the  court  of  appeals  held  the 
trial  court  erred  in  charging  the  jury  that,  to  justify  the  rejection  of  the 
ballots  as  proof,  it  must  appear  affirmatively,  by  direct  evidence  or  from 
circumstances,  that  the  ballot-boxes  had  been  interfered  with  and  fraud 
committed,  Church,  C.  J.,  saying:  "The  error  is  in  putting  upon  the 
party  against  whom  the  ballot-boxes  are  introduced  the  onus  of  proving 
that  they  had  in  fact  been  tampered  with.  *  *  *  The  burden  was 
"upon  the  relator  to  satisfy  the  jury  that  the  boxes  had  remained  invio- 
late; the  returns  are  the  primary  evidence  of  the  result  of  the  election. 
*  *  *  The  returns  may  be  impeached  for  fraud  or  mistake,  but  in  at- 
tempting to  remedy  one  evil,  we  should  be  cautious  not  to  open  the  door 
to  another  and  far  greater  evil.  After  the  election  it  is  known  just  how 
many  votes  are  necessary  to  change  the  result,  the  ballots  themselves 
can  not  be  identified — they  have  no  ear-marks.  *  *  *  Every  considera- 
tion of  public  policy,  as  well  as  the  ordinary  rules  of  evidence,  require 
that  the  party  offering  this  evidence  should  establish  the  fact  that 
the  ballots  are  genuine.  *  *  *  if  the  boxes  have  been  rigor- 
ously preserved,  the  ballots  are  the  best  and  highest  evidence,  but  if 
not,  they  are  not  only  the.  weakest,  but  the  most  dangerous  evidence. 
The  jury  might  not  he  satisfied  with  the  proof  of  xdentitij,  and  yet  he  unable 
to  find  from  (he  evidence  that  actual  tampeinng  or  fraud  had  been  committed" 

It  is  perfectly  manifest  that  the  court  below  failed  to  find  directly 
upon  the  issue  made  by  the  pleadings — were  the  election  boards  guilty 
of  malconduct  in  counting  ballots  for  defendant  which  were  not  cast  for 
him,  and  in  failing  to  count  ballots  for  plaintiff  on  which  his  name 
appeared?  The  fourth  finding  commences:  *' There  vraa  no  malcondud 
nor  misconduct  upon  the  part  of  any  of  the  officers  who  conducted  such 
election^  and  no  intentional  miscalling  or  improjper  tallying  or  counting 
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of  the  ballots  casi  for  the  office  of  county  clerb^  but  such  errors  as  were 
made  resulted  from  mistakes  and  oyersight,  and  are  indicated  bj  the 
following  statements  of  the  votes  cast  in  each  precinct,"  etc.  Subse- 
quently comes  a  statement  of  the  returns  from  each  precinct,  and  of  the 
results  arrrived  at  by  a  recount  of  the  ballots  claimed  to  have  been  cast 
in  each  precinct. 

The  court  found  there  was  no  *'  malconduct  nor  misconduct."  If  this 
was  a  finding  on  the  issue  the  judgment  should  have  been  for  defendant. 
But  the  court  failed  to  find  whether  the  election  board  in  any  precinct 
did  or  did  not  miscount  the  ballots.  The  findings  at  most  «uggest  the 
argument  that  the  election  boards  must  have  made  mistakes  because  the 
recount  showed  that  the  boards  must  have  made  mistakes. 

But,  as  appears  from  the  findings  themselves,  the  resu^lts  reached  by 
the  recount  may  not  have  been  correct.  And  this  because  the  findings 
show  that,  in  inquiring  whether  the  ballots  had  been  preserved  inviolate, 
the  court  below  lost  sight  of  the  rule  applicable  to  actions  of  this  char- 
acter, jiiat  the  returns  are  to  be  received  as  true  prima  facie,  and  the 
ballots  are  not  better  evidence  to  overcome  the  returns,  unless  the  con- 
testant shall  affirmatively  prove  that  the  ballots  remain  in  the  same  con- 
dition as  they  were  when* delivered  to  the  proper  custody,  by  the  judges 
of  election.  It  is  not  our  function  to  express  any  opinion  as  to  the/act; 
we  say  that  the  court  below  erred  in  applying  the  rule  as  to  the  burden 
of  proof. 

In  Coveny  v.  Hale,  49  Cal.  652,  was  laid  down  the  rule,  followed  ever 
since,  that  the  findings  must  be  either  of  the  ultimate  facts,  or  of  such 
probative  facts  as  that  the  court  is  enabled  to  say  that  the  ultimate  facts 
necessarily  result  therefrom.  In  the  cause  before  us  the  court  below 
failed  to  nnd  the  ultimate  facts  alleged  and  put  in  issue  by  the  pleadings. 
And  the  argumentative  finding  does  not  support  the  judgment,  since  the 
conclusion  that  the  election  boards  must  have  made  mistakes  because  the 
result  of  the  recount  did  not  accord  with  the  returns  of  the  boards,  is  a 
non  sequitur.  We  can  not  decide  that  the  results  reached  through  the 
recount  are  correct,  inasmuch  as  the  court  erred  in  assuming  that  the 
ballots  had  been  undisturbed,  because  it  was  not  satisfied  from  the  evi-» 
dence  that  actual  fraud  had  been  committed. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Boss  and  MoEse,  JJ.,  concurred. 
No.  a-6 
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Lytle  Cbexk  Wateb  Co.  v.  Pebdew. 

DtpartmmU  One.    I\Ud  P^hrvary  IS,  1884, 

Ant  RiaHTS  Aoquihed  by  a  Settler  on  Public  Lands  Bordering  upon  a  Stbsax, 
the  waters  of  which  had  been  previously  appropriated,  are  taken  subject  to  such  appro- 
priation. 

When  there  is  Nothing  in  the  Record  to  Indicate  that  when  All  the  Watibs 
of  a  certain  stream  were  appropriated  any  of  the  lands  by  or  through  which  such  stream 
flowed  had  passed  into  private  ownership,  it  will  be  presumed  that  such  lands  were  pubhc 
lands  of  the  United  States. 

In  AN  Action  by  an  Appropriatob  of  the  Water  of  a  Certain  Stream  to  Re- 
8TRAIN  A  Defendant  from  Diverting  the  same,  when  the  court  finds  that  the  plaiot- 
iff  has  a  separate  title  to  the  use  of  all  the  water  for  a  certain  length  of  time  oot  of  a 
longer  period,  and  that  other  appropriators  had  a  ri^ht  to  the  use  thereof ,  bat  fails  to 
find  as  to  the  order  in  which  the  persons  interested  in  the  appropriation  used  it,  or  as 
to  the  times  when  the  periods  during  which  the  plaintiff  would  be  entitled^  to  the  ex- 
clusive use  would  recur,  no  decree  fixins  the  rights  of  the  plaintiff  or  prohibiting  the  de- 
fendant from  interfering  therewith,  can  oe  entered,  unless  the  other  persons  entitled  to 
the  use  of  such  water  are  made  parties  to  the  action. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bemardioo 
couuty,  entered  in  favor  of  the  defendants,  in  an  action  to  restrain  them 
from  diverting  certain  waters.    The  opinion  states  the  facts. 

Bryan  Waters,  for  the  appellant. 

Satterwhite  dc  Curtis,  for  the  respondents. 

McEiNSTBT,  J.  The  complaint  alleges  that  plaintiff  is  the  owner  of 
*'  all  the  flow"  of  Lytle  creek.  The  court  below  found  that  before  the 
end  of  1856  all  the  waters  of  Lytle  creek  had  been  appropriated  by 
several  persons,  each  acting  separately  and  claiming  to  appropriate  a 
portion  of  the  winters,  and  the  waters  thus  appropriated  by  the  various 
persons  who  appropriated  the  same,  and  those  claiming  to  be  their  suc- 
cessors, were  used  **  by  turns  separately  and  consecutively,  each  upon 
his  separate  land  for  a  certain  length  of  time,  measured  by  hours  and  min- 
utes, under  the  regvilations  of  the  board  of  water  commissioners  of  this 
[San  Bernardino]  county,  prescribing  how  often  and  the  length  of  time 
each  should  be  entitled  to  use  the  same,  varying  in  time  according  to  the 
extent  of  interest  each  held  in  the  water  so  appropriated,*'  etc.  ''Such 
separate  interests  in  the  water  were  held  by  the  individuals  separately, 
and  sold,  transferred,  or  abandoned  by  them  respectively  at  their  will." 
That  plaintiff  was  the  owner,  through  mesne  conveyances  and  transfers  of 
interests,  of  a  portion  of  the  waters  of  Lytle  creek,  appropriated  as 
aforesaid,  "equal  in  amount  to  the  use  of  all  the  waters  of  said  creek  one 
hundred  and  thirty-two  hours  and  nineteen  minutes  out  of  each  and 
every  three  hundred  and  seventy-two  hours."  That  defendant,  A.  G. 
Perdew,  in  1867,  ''settled  upon  a  tract  of  government  land,  near  said 
Lytle  creek,  and  within  the  flow  of  the  same,"  and  "diverted  and  ap- 
propriated'from  said  Lytle  creek,"  etc. 

No  question  as  to  the  use  of  the  waters  of  a  stream  by  riparian  pro- 
prietors is  presented  by  this  record.  There  is  nothing  in  the  pleadings 
or  findings  to  indicate  that  when  all  the  waters  of  Lytle  creek  were  ap- 
propriated, any  of  the  lands  by  or  through  which  the  creek  flows  had 
passed  into  private  ownership.  It  must  be  presumed,  therefore,  that 
such  lands  were  public  lands  of  the  United  States,  and  the  rights  to  the 
waters  of  Lytle  creek  acquired  by  prior  appropriation  were  confirmed  by 
the  act  of  congress  of  1866:  U  U.  S.  Stats.  218.    The  court  found  that 
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tbe  setUement  on  goTernment  land  by  defendant  (conceding  that  his 
tract  touched  the  creek)  was  made  after  the  act  of  1866  took  effect.  Any 
rights  which  he  might  acquire,  therefore,  from  the  gOTcrnment  would  be 
subject  to  the  previously  confirmed  appropriations  of  the  water.  " 

The  plaintiff  and  the  other  persons  claiming  rights  in  the  waters  of  the 
creek  derived  from  the  original  proprietors  were  not  tenants  in  common. 
The  convention  inter  sese  oi  the  owners  of  the  use  of  all  the  water  appro- 
priated, by  or  under  which  the  water'  was  used  for  recurring  periods  of 
time  by  each,  did  not  make  them  tenants  in  common.  Plaintiff  had  a 
separate  title  to  the  use  of  all  the  water  one  hundred  and  thirty-two 
hoars  and  nineteen  minutes  of  every  three  hundred  and  seventy-two 
hours. 

It  is  manifest  that,  in  the  absence  of  finding  or  evidence  as  to  the 
order  in  which  the  persons  interested  in  the  appropriation  of  water  used 
it,  or  as  to  the  times  when  the  periods  during  which  the  plaintiff  would 
be  entitled  to  the  exclusive  use  of  all  the  water  would  recur,  no  decree 
could  be  entered  fixing  the  rights  of  plaintiff,  or  prohibiting  the  defend- 
ant from  intei^ering  with  plaintiff's  rights. 

It  is  equally  manifest  that  no  decree  determining  the  rights  of  plaintiff, 
or  protecting  them  against  the  acts  of  defendant,  could  be  entered,  which 
would  not  prejudice  the  other  owners  deriving  from  the  prior  appropri- 
ators.  Suppose,  for  example,  the  court  had  decreed  that  plaintiff  would 
be  entitled  to  the  exclusive  use  of  all  the  waters  of  tbe  creek  for  a  period 
of  one  hundred  and  thirty-two  hours  and  nineteen  minutes,  commencing 
at  twelve  o'clock  m.  of  the  first  day  of  October,  1883,  and  to  an  exclusive 
use  of  the  waters  for  a  like  period,  commencing  two  hundred  and  thirty- 
nine  hours  and  forty-one  minutes  after  the  expiration  of  the  first  period 
(and  so  on),  such  decree  would  not  conclude  the  rights  of  the  other 
owDers  of  the  use,  and  the  result  might  be  that  the  defendant  would  only 
be  enjoined  for  periods  to  which  others  than  plaintiff  would  be  entitled 
to  the  use  of  all  the  waters.  Hence  it  was  the  duty  of  the  court  to  order 
the  other  persons  interested  in  the  use  of  the  waters  to  be  brought  in  aa 
necessary  parties  to  the  controversy:  C.  C.  P.,  sec.  389, 

Judgment  reversed  and  cause  remanded,  with  direction  to  the  court 
below  to  order  that  all  persons  claiming  or  owning  rights  to  the  use  of 
any  of  the  waters  of  Lytle  creek  be  made  parties  to  the  action. 

McEeb  and  Boss^  33,,  concurred. 
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Sandebs,  JLdm'r,  etc.*,  v.  Smcicn,  Ex'r,  eta,  et  al. 

DepaHmmt  One,    Filed  February  Ifi,  I884, 

Where  Onxy  Part  of  the  Issues  Raised  by  the  Pleadings  are  submitted  to  th« 
jury,  in  a  proceediDg  to  set  aside  the  probate  of  a  will,  the  refusal  of  the  court  to  hear 
testimony  and  make  findings  as  to  the  remaining  issues  is  error. 

Where  an  Unmarried  Person  has  Made  a  Will,  and  Apter wards  Marries. 
the  marriage,  whether  followed  by  the  birth  of  issue  or  not,  oi>erates  by  presumption  of 
law,  in  case  of  the  survival  of  the  wife  or  children,  as  a  revocation  01  the  will,  unless 
some  specific  provision  has  been  made  by  the  will  itself,  or  Ijy  marriage  contract  for  tbd 
wife,  or  by  some  settlement  or  provision  for  any  surviving  children.  Such  presumptioQ 
of  revocation  depends  upon  the  question  of  survivorship,  and  does  not  admit  of  evidence 
to  the  contrary  unless  provision  has  been  made  for  the  wife  or  children  surviving. 

Presumption  and  Proof  of  Survivorship. — Where  both  the  husband  and  wife  per- 
ished in  the  same  calamity,  the  survivorship  of  the  wife  is  not  conclusively  presumed,  in 
a  proceeding  brought  by  her  administrator  to  set  aside  the  probate  of  her  husband's  will, 
from  the  fact  that  the  order  of  the  probate  court  granting  the  letters  of  admin istraticn 
recites  that  such  deceased  was  the  "  the  surviving  wife  "  of  the  testator.  A  finding  thjt 
the  wife  survived  her  husband,  based  entirely  upon  such  recital,  is  .unsupported  by  tbe 
evidence;  and  a  refusal  of  the  court  to  admit  evidence  on  the  question  of  survivorship 
is  error. 

Appeal  from  an  order  of  the  superior  court  for  Amador  county,  entered 
in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Charles  B.  Gray  and  1>,  B,  Spagnoliy  for  the  appellant. 

Eagon  S  Armstrong  and  A,  Gaminelli,  for  the  respondents. 

MgEee,  J.  This  case  arises  out  of  a  proceeding  brought  bj  the  ad- 
ministrator of  tbe  estate  of  Gatterina  Jelletich,  deceased,  against  the 
executor  of  the  estate  of  Nicholas  Jelletich,  deceased,  to  set  aside  tbe  pro- 
bate of  a  lost  or  destroyed  will  made  by  the  said  Nicholas  in  his  life-time. 
At  the  hearing,  certain  special  issues  were  framed  and  submitted  to  a 
jury  that  returned  a  special  verdict  substantially  as  follows:  1.  That  the 
said  Nicholas  Jelletich  made  the  will  in  controversy;  2.  That  it  had  not 
been  revoked;  3.  That  it  had  been  admitted  to  probate  upon  suffieient 
proof;  4.  That  Catterina  Jelletich,  the  wife  of  the  said  Nicholas,  sar- 
vived  her  husband;  and,  5.  That  the  husband  had,  in  his  life- time, 
made  provision  for  her  by  a  marriage  contract.  This  verdict  was  filed 
and  entered  on  the  minutes  of  the  court,  pursuant  to  section  625,  code  of 
civil  procedure. 

There  were  other  issues,  however,  raised  by  the  pleadings,  which  bad 
not  been  submitted  to  the  jury,  and  upon  them  plaintiff's  counsel  asked 
the  court  to  hear  proofs  upon  which  to  prepare  additional  findings;  but 
the  request  was  denied,  and  upon  the  special  verdict  alone  the  court  re- 
fused to  revoke  the  probate  of  the  will,  and  gave  judgment  accordingly. 
The  refusal  to  take  testimony  and  to  make  findings  upon  the  other  qaes- 
tions  at  issue  was  erroneous.  Besides,  the  judgment  and  order  denyiug 
the  motion  for  a  new  trial  are  erroneous,  because  tbe  special  verdict  does 
not  support  the  judgment,  and  the  evidence  does  not  sustain  the  verdict. 

The  first  finding  by  the  jury  is  immaterial;  the  second  and  third  are 
findings  of  law.  It  is  admitted  that  the  fifth  finding  is  not  sustained  by 
the  evidence;  and  the  record  shows  that  the  court  erred  in  its  ruliags  as 
to  the  only  evidence  upon  which  the  fourth  finding  is  based;  and  that 
the  finding  itself  is  not  sustained  by  the  evidence. 

It  appears  by  the  record  that  on  June  20,  1878,  Nicholas  Jelletich 
made  his  will.    At  that  time  he  was  a  widower^  about  forty-threo  yeais 
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of  age.  By  the  will  he  devised  all  his  property,  except  a  sum  of  money, 
to  his  then  only  son,  John  Jelletich,  a  boy  fourteen  years  old.  Soon 
after  making  his  will  he  left  Amador  county,  where  he  resided,  and  went 
to  Austria.  There  he  married,  and.  in  October,  1878,  returned  to  Ama- 
dor county,  with  his  wife,  Catterina  Jelletich,  who  afterwards  bore  him 
two  children.  It  does  not  appear  that  at  the  time  of  the  marriage,  or  at 
any  time  thereafter,  he  made  any  provision  for  his  wife  by  a  marriage 
contract,  and  the  will  of  June,  1878,  contained  no  mention  of  her  name 
nor  any  provision  for  her  or  her  children.  He  and  his  wife  with  the 
two  children  resided  in  Amador  county  until  October  26,  1881.  On  tbnt 
night  his  dwelling  was  burned,  and.  he,  his  wife,  and  the  two  children 
perished  in  the  fire. 

The  petitioner  claims,  and  the  jury  found,  that  in  that  calamity  the  wife 
survived  her  husband.  As  a  surviving  wife,  for  whom  no  provision  bud 
been  made  by  her  husband  in  his  life-time,  and  of  whom  no  mention  was 
made  in  his  will  to  show  that  he  did  not  intend  to  make  any  provision 
for  her,  the  will,  made  before  her  marriage  with  him,  was  revoked  by 
operation  of  law,  C.  C,  sec.  1299,  and  the  court  should  have  instructed 
the  jury  to  that  eflfect. 

It  is  the  policy  of  the  law  that  wife  and  children  must  be  provided  for. 
Therefore  the  civil  code  declares  that  where  an  unmarried  j^erson  has 
made  a  will,  and  afterwards  marries,  the  marriage,  whether  followed  l»y 
the  birth  of  issue  or  not,^  operates,  in  case  of  the  survival  of  wife  or 
children,  if  any,  as  a  revocation  of  the  will,  unless  some  specific  provision 
has  been  made,  by  the  will  itself  or  by  a  marriage  contract,  for  the  sur- 
viving wife,  or  by  some  settlement  or  provision  for  any  surviving  chil- 
dren of  the  marriage:  C.  C,  sees.  1298,  1299.  The  law  presumes  that 
the  subsequent  marriage  of  a  testator  has  wrought  such  a  change  in  his 
condition  in  life  as  to  cause  him  to  destroy  or  cancel  a  previous  will;  aud 
does  not  admit  of  evidence  to  the  contrary,  unless  provision  has  been 
made  according  to  law  for  wife  and  children  who  have  survived  him: 
Id. 

The  presumption  of  revocation,  however,  depends  upon  the  question 
of  survivorship.  Survival  of  the  children  is  not  claimed;  but  the  para- 
mount question  at  issue  was  the  survival  or  the  wife.  If  the  wife  sur- 
vived, under  the  conditions  referred  to,  the  will  was  revoked  by  law; 
and  as  to  her,  the  husband  died  intestate.  If  the  husband  survived,  his 
will  was  valid  and  probatable.  To  prove  survivorship  of  the  wife,  the 
petitionei:  gave  in  evidence  the  order  of  the  probate  court  granting  him 
letters  of  administration  of  the  estate  of  Catterina  Jelletich,  deceased. 
That  order  was  as  follows:  ''It  is  ordered,  that  letters  of  admin- 
istration of  the  estate  of  the  said  Catterina  Gelletich,  known  under 
the  name  of  Cattarina  Jelletich,  deceased,  the  surviving  wife  of  Nicholas 
Jelletich,  deceased,  be  issued  to  the  said  petitioner,  W.  Boon  Sanders, 
the  public  administrator  of  said  Amador  county,  upon  his  taking  the 
oath  according  to  law.     Dated  October  30,  1882." 

In  rebuttal  the  defendant  offered  to  introduce  evidence  upon  the  ques- 
tion at  issue,  but  without  requiring  him  to  state  what  his  evidence  was, 
the  petitioner  objected  to  the  introduction  of  any  evidence  upon  the 
question,  and  the  court  sustained  the  objection.  There  was  therefore  no 
other  evidence  before  the  jury  of  the  survival  of  the  wife  than  the  order 
of  the  probate  court.  And  the  ruling  of  the  court  in  excluding  any 
other  evidence  is  sought  to  be  maintained  on  the  ground  that  the  recital 
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in  the  order  that  tbe  deceased  Catterina  was  "the  surviving  wife  of 
Nicholas  Jelletich,  deceased,"  is  conclusive,  and  estops  the  defendant 
from  denying  the  fact. 

But  the  order  only  adjudged  the. right  of  the  petitioner  to  letters  of 
administration  upon  the  estate  of  Catterina  Jelletich,  deceased.  That 
adjudication,  being  made  by  a  court  that  had  jurisdiction  of  the  estate, 
real  or  personal,  of  which  the  decedent  died  seised,  would  be,  undoubt- 
edly, in  any  question  thereafter  involving  the  question  of  administratioD, 
at  least  prima  facie  evidence  of  the  essential  facts  upon  which  it  was 
made,  namely,  the  domicile  and  estate,  death  and  intestacy,  of  the  dece* 
dent.  But  it  would  not  be  evidence  that  the  decedent  survived  any  other 
person  to  whom  she  may  have  borne  in  her  life-time  some  domestic  relation; 
because  that  was  not  a  fact  essential  to  the  jurisdiction  of  the  court,  nor 
a  question  at  issue  in  the  proceedings  for  letters  of  administration.  la 
that  proceeding  \he  question  was  not  raised,  tried,  or  determined.  It 
was  raised  for  the  first  time  in  this  proceeding — a  proceeding  entirely 
di£ferent  from  the  one  in  which  the  order  was  made;  and  the  questiozi 
was  provable,  not  by  an  order  made  in  a  proceeding  in  which  it  was 
not  raised,  but  by  evidence  aliunde:  Garwood  v.  Garwood,  29  Cal.  615; 
Ferrea  v.  Chabot,  11  Pac.  C.  L.  J.  514. 

As  this  order  was  the  only  evidence  before  the  jury,  upon  which,  by 
the  rulings  of  the  court,  their  verdict  was  founded,  there  was  no  evidence 
to  sustain  the  finding;  and  it  is  against  law»  For  **  when  two  persoas 
perish  in  the  same  calamity,  and  it  is  not  shown  who  died  first,  and  there 
are  no  particular  circumstances  from  which  it  can  be  inferred,  survivor- 
ship is  presumed  from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  certain  rules,  one  of  which  is:  If  both  be  over  fif* 
teen  and  under  sixty,  and  the  sexes  be  different,  the  male  is  presumed  to 
have  survived:"  C.  C.  P.,  sec.  1963,  sub.  4,  par.  40. 

Order  reversed  and  cause  remanded  for  a  new  trial. 

McKiNSTBY  and  Boss,  JJ.,  concurred. 
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Fabeit^.  Cathbin. 
D^pariment  One,    Filed  February  IS,  1884. 

Damage  bt  Trespassing  Sheep. — A  complaint  in  an  action  brought  under  the  act  of 
March  ?>  187S,  which  alleges  that  the  plaintiff  was  at  stated  times  the  owner  and  in 
possession  of  a  certain  piece  of  land;  that  at  such  time  the  defendant  was  the  owner,  in 
the  possession,  and  chargeable  with  the  care  of  certain  sheep,  which  then  entered  and 
trespassed  upon  such  land  and  injured  the  grain,  grass,  and  hay  thereon,  to  the  plaintiff's 
damage,  is  sufficient;  and  if  such  averments  are  true,  the  defendant  is  liable. 

Allowing  the  Plain tift  in  Such  Action  to  Testify  that  by  Reason  op  the 
Damage  done  by  such  sheep  she  was  compelled  to  feed  her  own  stock  with  hay,  is  not 
error,  when  such  fact  was  first  drawn  out  by  the  defendant  on  cross-examination. 

Appeal  from  a  judgment  of  tbe  superior  court  for  El  Dorado  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend- 
ant a  new  trial. 

Charles  F.  Irmn,  for  the  appellant. 

George  G,  Blanchard,  for  the  respondent. 

Ross,  J.  This  action  was  brought  under  the  act  of  the  legislature, 
approved  March  7, 1878,  and  entitled  *'An  act  concerning  trespassing 
of  animals  upon  priyate  lands  in  certain  counties  in  the  state  of  Cali- 
fornia:'' Stats.  1877-8,  p.  176.  The  act  is  made  applicable  to  the  town- 
shij)  in  which  is  situated  the  land  of  the  plaintiff,  and  its  first  and  second 
sections  are  as  follows: 

"Sec.  1.  It  is  unlawful  for  any  animal,  the  property  of  any  person, 
to  enter  upon  any  land  owned  by  or  lawfully  in  the  possession  of  any 
person  other  than  the  owner  of  such  animal. 

"  Sec.  2.  The  owner  of  or  person  who  is  in  the  lawful  possession  of 
any  land  trespassed  upon,  in  violation  of  this  act,  is  entitled  to  recover 
by  action,  in  a  court  of  competent  jurisdiction,  from  the  owner  of  or 
person  in  the  possession  of  or  person  charged  vnth  the  care  of  the  tres- 
passing animal  or  animals,  all  damage  sustained  by  reason  of  such  tres- 
pass, together  with  costs  of  suit." 

The  complaint  charges  tbaC  at  certain  stated  times  the  plaintiff  was  the 
owner  and  in  the  possession  of  a  certain  piece  of  land;  that  at  those 
times  the  defendant  was  the  owner,  in  the  possession,  and  chargeable 
with  the  care  of  certain  sheep,  which  sheep  then  entered  and  trespassed 
upon  the  land  Of  the  plaintiff,  and  injured  and  destroyed  the  grain,  hay, 
and  grass  thereon  being  and  growing,  to  the  plaintiff's  damage  in  the 
sum  of  ene  thousand  dollars.  If  the  averments  made  by  the  plaintiff 
were  true,  the  law  quoted  made  the  defendant  liable  to  her.  And  that 
the  averments  were  true,  except  as  to  the  amount  of  damage  sustained 
by  the  plaintiff,  was  found  by  a  jury  upon  evidence  su£Sclent  to  sustain 
the  verdict.  The  fact  that  the  damage  done  to  the  plaintiff  by  defend* 
ant's  sheep  had  made  it  necessary  for  the  plaintiff  to  feed  her  own  stock 
with  hay,  was  first  brought  out  by  defendant  on  the  cross-examination  of 
one  of  the  plaintiff's  witnesses.  Besides,  there  was  no  attempt  on  the 
part  of  the  plaintiff  to  show  the  value  of  the  hay  so  fed  to  her  stock,  and 
the  testimony  could  only  have  gone  towards  showing  the  extent  of  the 
injury  done  by  defendant's  sheep  to  the  plaintiff's  hay  and  grain. 

In  view  of  the  evidence  in  the  case,  there  was  no  error  on  the  pazt  of 
the  court  in  refusing  the  instructions  requested  by  the  defendant 

Judgment  and  order  affirmed. 

McEiNSTBT  and  MoEes,  JJ.,  concurred. 
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GiLLHOBs  V.  Ahebican  Centbal  Ins.  Co. 

Department  One,    Filed  February  13,  I884, 

Final  Jubomxnt,  What  is. — While  proceediogs  are  pending  for  a  review  of  a 
judgment,  either  on  appeal  or  motion  for  a  new  trial,  the  litigation  on  the  merits  cf 
the  case,  between  the  parties,  is  not  ended;  and  until  litigation  on  the  merits  is  ended, 
there  is  no  finality  to  the  judgment  in  the  sense  of  a  final  determination  of  the  rightt 
of  the  parties,  although  it  may  have  become  final  for  the  purpose  of  an  appeal  from  it. 

A  Judgment  Entered  fob  the  Plaintiff  in  One  Action,  in  pursuance  of  astip- 
ulation which  authorized  tlie  entry  of  the  same  upon  a  final  judgment  for  the  plaintiff 
in  another  action,  is  premature,  if  entered  pending  a  motion  by  the  defendant  in  the 
latter  action  for  a  new  trial,  although  entered  more  than  one  year  after  a  judgment  in 
the  latter  action,  from  which  no  appeal  was  taken. 

A  Motion  for  a  Judgment,  Pursuant  to  a  Stipulation,  can  not  be  considered 
a  trial  on  the  merits.  If  a  party  to  such  stipulation  is  entitled  to  judgment,  it  is  upon 
the  stipulation  which  has  been  entered  as  an  order  of  the  court,  and  not  upon  a  trial 
of  the  cause.    A  motion  for  a  new  trial  in  such  case  is  irregular,  and  should  be  dismiaeJ. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles  count j 
in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant's  mo- 
tion to  vacate  the  same.     The  opinion  states  the  facts. 

Gray  &  Haven,  Van  Ness,  Gardner,  and  Steplienson,  for  the  appellant 

Brunson  dc  Wells,  lot  ihe  respondent. 

McEee,  J.  Pending  two  actions  in  the  seventeenth  judicial  district 
court  of  Los  Angeles  county — "one  of  which  was  entitled  **  Lucy  Gillmore  v. 
The  Lycoming  Fire  Insurance  Company  of  Muncy,  Pennsylvania,"  and  the 
oiher,  *'  Lucy  Gillmore  v.  The  American  Central  Insurance  Company  of  St. 
Louis  " — each  of  which  was  brought  upon  a  policy  of  insurance  to  recover 
for  loss  by  fire,  the  attorneys  of  the  respective  parties,  in  the  last-named 
action,  entered  into  the  following  stipulation,  which  was  filed  and  entered 
upon  the  court  minutes  as  an  order  of  the  court,  viz. :  '*  This  cause  being 
called  regularly  for  trial,  the  parties  appearing  by  their  respective  attor- 
neys, and  both  parties  consenting  in  open  court  that  the  issues  in  this 
cause  are  identical  with  those  of  the  other  action  pending  in  this  court. 
No.  4,791>,  entitled  'Lucy  Gillmore  v.  The  Lycoming  Fire  Insurance  Com- 
pany of  Muncy,  Pennsylvania,'  it  is  stipulated  and  agreed  that  all  pro- 
ceedings herein  shall  be  stayed  until  final  judgment  and  decision  in  said 
action  wherein  the  Lyconiing  Fire  Insurance  Company  of  Muncy,  Penn- 
sylvania, is  defendant;  and  in  case  of  an  appeal  in  said  last-named  action, 
then  said  proceedings  are  stayed  until  the  final  determination  of  such 
appeal,  and  upon  such  final  determination,  judgment,  and  decision  in 
said  action  wherein  said  The  Lycoming,  etc. ,  is  defendant,  either  party, 
without  notice,  shall  and  may  cause  to  be  entered  a  judgment  in  this 
action  corresponding  to  and  like  the  said  final  judgment,  and  of  the 
same  date,  in  said  other  action;  and  if  such  judgment  shall  be  for  the 

Elaintiff,  the  amount  for  which  the  same  shall  be  entered  shall  be  sis 
undred  and  fifty  dollars  and  costs;  and  if  for  the  defendant,  then  for 
its  costs  allowed  by  law.  An  order  pursuant  to  this  stipulation  shall  be 
entered  in  the  minutes  of  this  court,  12th  May,  1879." 

The  action  named  in  the  stipulation  was  tried  and  decided  in  favor  of 
th^plaintifT,  but  the  defendant  moved  to  set  aside  the  judgment  entered 
therein,  and  for  a  new  trial.  The  motion  was  denied;  and  from  the  judg- 
ment and  order  denying  the  motion  the  defendant  appealed.  On  append, 
the  judgment  and  order  were  reversed  and  the  cause  remanded,  with  di- 
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rections  to  the  court  below  to  sustain  tlie  demurrer  to  the  complaint  in 
the  action,  with  leave  to  the  plaintiff  to  amend. 

In  obedience  to  the  direction  of  the  appellate  court,  the  demurrer  to 
the  complaint  was  sustained;  the  plaintiff  amended  her  complaint,  and 
the  cause  was  again  tried  and  decided  in  favor  of  the  plaintiff,  and  judg- 
ment was  entered  in  her  favor  against  the  defendant  on  March  14,  1881. 
A  year  elapsed  and  no  appeal  from  the  judgment  was  taken.  Then  the 
attorneys  for  the  plaintiff  in  this  action,  in  which  the  stipulation  was 
filed,  moved  the  court  to  enter  judgment  in  favor  of  the  plaintiff,  pursu- 
ant to  the  stipulation;  and  the  court,  on  the  seventeenth  of  March,  1882, 
rendered  and  entered  judgment  accordingly. 

The  present  appeal  is  from  this  judgment,  and  also  from  an  order  de- 
nying a  motion  to  vacate  it.  There  is  also  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial.  It  is  contended  that  the  judgment  in  the 
action  of  Lucy  Oillmore  v.  The  Lycoming  Insurance  Oompany  of  Muncy, 
Pennsylvania,  became  final,  within  the  meaning  of  the  stipulation,  after 
a  year  had  elapsed  from  its  entry  without  taking  an  appeal  from  it. 

But  although  no  appeal  had  been  taken  from  the  judgment  within 
statutory  time,  proceedings  were  pending,  upon  a  motion  made  by  the 
defendant  in  the  case,  to  vacate  the  judgment  and  grant  a  new  trial. 
That  motion  subjected  the  judgment  to  be  reviewed,  and  made  it  liable 
to  be  set  aside.  The  judgment  was  therefore  not  final,  in  the  sense  of 
the  iltipulation  as  to  the  right  of  the  parties  affected  by  it,  and  could  not 
become  so  until  the  motion  for  a  new  trial  had  been  disposed  of:  Hill  v. 
Sherwood,  33  Cal.  474. 

While  proceedings  are  pending  for  the  review  of  a  judgment,  either  on 
appeal  or  motion  for  a  new  trial,  the  litigation  on  the  merits  of  the  case 
between  the  parties  is  not  ended;  and  until  litigation  on  the  merits  is 
ended,  there  is  no  finality  to  the  judgment,  in  the  sense  of  a  final  deter- 
mination of  the  rights  of  the  parties,  although  it  may  have  become  final 
for  the  purpose  of  an  appeal  from  it;  As,  therefore,  the  motion  for  a 
new  trial  in  the  Lycoming  Insurance  Company  case  was  not  heard  and 
determined  until  more  than  nine  months  after  the  entry  of  the  judgment 
appealed  from,  the  judgment  was  prematurely  entered. 

If  now  no  appeal  has  been  taken  from  the  order  denying  the  motion 
for  a  new  trial,  in  consequence  of  which  the  order  has  become  absolute 
and  the  judgment  final,  the  reversal  of  the  judgment  prematurely  en- 
tered on  the  stipulation  will  not  prejudice  the  right  to  move  for  judg- 
ment pursuant  to  the  stipulation.  A  motion  for  judgment  pursuant  to 
stipulation  can  not  be  considered  a  trial  on  the  merits.  If  a  party  to 
such  stipulation  is  entitled  to  judgment,  it  is  upon  the  stipulation  which 
has  been  entered  as  an  order  of  the  court,  and  not  upon  a  trial  of  the 
case.  The  motion  for  a  new  trial  was  therefore  irregular,  and  should 
have  been  dismissed. 

Judgment  and  order  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Mybick  and  MoEinstbt,  JJ.,  concurred. 


874  WEST  COAST  BEPORTER..  [Snp,  Ct  Cfll 

Meter  v.  Porteb. 

Department  One,    JFUed  February  IS,  I884, 

The  Repeal'  of  a  Municipal  Charter  ik)es  not  Impair  the  v^dity  of  contracti 
made  under  its  proyisions. 

A  Provision  in  the  Citt  Charter  op  Sacramento  Prohibitino  Ant  Srir  or 
actions  against  the  city  upon  any  bonds  which  had  been  issued  under  its  former  charter, 
is  no  defense  to  a  proceeding  by  mandamus  against  the  treasurer  of  such  city  to  compel 
him  to  pay  the  interest  coupons  on  certain  bonds  issued  by  such  city  under  the  aatbo^ 
ity  of  its  charter  grantfed  in  April,  1858,  the  payment  of  which  was  a  duty  enjoiDed 
upon  snch  treasurer  by  the  provisions  of  such  charter. 

It  is  No  Defense  to  Such  Proceeding,  Brought  by  an  Individual  BoNDHOLnES; 
that  such  coupons  have  never  been  presented  to  the  board  of  trustees  for  audit  fio<l 
examination,  nor  the  fact  that  there  are  other  creditors  interested  in  the  fund  provide^l 
for  their  payment  who  have  not  demanded  payment. 

Such  Coupons  are  not  Barbed  by  the  Statute  of  Limitations  until  the  honJi 
to  which  they  belong  are  barred. 

Ai>FEAL  from  a  judgment  of  ibe  superior  court  for  Sacrameuto  coootj, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Rosenbaum  d:  Sheelin^  and  S,  C.  Denson,  for  the  appellant. 

W,  A.  Anderson  and  McKune  d  George^  for  the  respondent. 

McEee,  J.  Application  for  a  writ  of  mandate  to  compel  the  treasurer 
of  the  city  of  Sacramento  to  pay  out  of  funds  in  the  city  treasury  certain 
past  due  and  payable  coupons  belonging  to  bonds  issued  by  the  city  of 
Sacramento,  of  which  the  plaintiff  is  the  owner  and  holder.  The  fund 
out  of  which  payment  is  demanded  is  knowfi  as  the  "  interest  and  sink- 
ing fund"  of  the  city  of  Sacramento.  'It  is  admitted  there  was  in  that 
fund,  when  the  coupons  were  presented  and  payment  demanded,  the  sum 
of  one  hundred  thousand  dollars,  3'et  the  treasurer  refused  to  pay,  and 
the  court  below  sustained  him  in  his  refusal.  The  coupon  bonds  in  the 
hands  of  the  petitioner  were  issued  under  a  charter  granted  to  the  city  in 
April,  1858.  That  charter  empowered  the  municipal  authorities  to  issae 
bonds  for  the  past  indebtedness  of  the  former  city  government,  and  to 
set  apart  and  appropriate  fifty-five  per  cent,  of  the  municipal  revenue, 
when  paid  into  the  treasury,  "to  an  interest  and  sinking  fund,  which 
shall  be  applied  to  the  payment  of  the  annual  interest  and  Uie  final  re- 
demption of  bonds  ii?sued  for  city  indebtedness,  in  accordance  with  the 
provisions  of  this  act:"  Stat.  1858,  p.  279,  sees.  34,  35. 

The  bonds  were,  therefore,  issued  under  a  law  which  provided  for  tbeir 
redemption  as  they  became  due,  with  interest  thereon,  payable  annually 
until  redeemed.  But  the  charter  also  provided,  that  "the  city  and 
county  shall  not  be  sued  in  any  action  whatever,  nor  shall  any  of  itsland^ 
buildings,  improvements,  property,  franchises,  taxes,  revenue,  actions, 
choses  in  action,  and  effects  be  subject  to  any  attachment,  levy,  or  sale, 
or  any  process  whatever,  either  mesne  or  final:"  Id.,  sec  1. 

In  1863  the  charter  of  1858  was  repealed  and  a  new  charter  substituted. 
The  repeal  of  the  old  charter  did  not  impair  the  validity  of  contracts 
made  under  its  provisions. 

In  fact,  the  substituted  charter  of  1863  contained  the  same  provision 
for  an  ''  interest  and  sinking  fund"  for  the  payment  of  the  annual  inte^ 
est  of  the  bonds  and  of  their  redemption  as  that  contained  in  the  repealed 
charter;  and  it  also  contained  an  implied  x>fohibition  against  suits  or 
actions  against  the  city  upon  any  bonds  which  had  been  issued  under  the 
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former  charter.  Therefore  it  is  contended  that  by  both  thie  original  and 
Bubstituted  charters,  the  holders  of  these  city  bonds  took  and  held  them, 
with  notice  that  no  actions  upon  them  could  be  maintained  against  the 
city. 

But  howeyer  that  may  be,  it  is  no  answer  to  a  proceeding  hj  mandamus 
against  an  officer  of  the  city  to  compel  the  performance  of  a  duty,  in  con- 
nection with  the  payment  of  the  bonds,  which  the  law  under  which  they 
were  issued  has  specially  enjoined  upon  him:  Meyer  v.  Brown,  12  Pac. 
C.  L.  J.  153.  If,  therefore,  it  was  the  clear  legal  duty  of  the  treas- 
urer to  do  the  act  demanded  of  him,  performance  of  it  can  be  compelled; 
and  the  only  question  is.  Was  it  the  duty  of  the  treasurer  to  pay  the 
coupons,  when  presented  to  him,  out  of  the  fund  which  he  had  on  hand  ? 

That  fund  contained  one  hundred  thousand  dollars,  and  the  moneys 
had  been  set  apart  and  appropriated  for  the  purpose  of  the  payment  of 
the  annual  interest  and  final  redemption  of  the  bqpds:  Stat.  1858,  p.  279; 
Stat.  1863,  p.  426.  The  interest  was  made  payable  at  the  office  of  the 
treasurer  on  the  first  day  of  Januaiy  of  each  year:  Stat.  1858,  p.  280, 
sec.  37.  And  says  section  40  of  the  same  statute:  "  It  shall  be  the  duty  of 
the  treasurer  to  pay  the  interest  on  said  bonds,  when  the  same  falls  due, 
out  of  said  interest  fund,  as  provided  in  this  acH;."  Thus  the  duty  to  pay* 
is  specially  enjoined  upon  the  officer.  It  is  a  special  duty  with  regard  to 
the  bonds  which  is  imperative  upon  him  over  and  beyond  the  ordinaiy 
duties  of  his  office  as  prescribed  by  other  provisions  of  the  charter,  ordi- 
nances, or  orders  of  the  municipal  authorities.  Being  a  special  duty,  no 
other  statute,  ordinance,  or  order  was  requisite  for  its  performance. 

Nor  was  it  necessary  that  the  coupons  should  have  been  presented  to 
the  board  of  trustees  and  auditor  for  examination  and  audit,  as  ordinaiy 
accounts  or  claims  against  the  city,  under  the  provisions  of  sections  2, 
5,  8,  9,  of  the  act  of  1863;  for  as  the  law  under  which  they  and  the 
bonds  to  which  they  belonged  were  issued  made  it  the  duty  of  the  treas- 
urer to  pay  them  in  the  manner  and  out  of  the  fund  provided  for  that 
purpose,  no  warrants  were  necessary  to  authorize  their  payment.  Nor 
13  the  fact,  if  it  exists,  that  there  are  other  creditors  interested  in  the 
fund  provided  for  their  payment  who  have  not  demanded  payment^  any 
answer  to  the  application  of  the  petitioner.  Non-action  by  others  hay- 
ing even  equal  rights  with  him,  in  a  matter  on  which  his  right  is  founded, 
can  not  prejudice  hiiii  in  the  assertion  of  his  right  nor  excuse  non-per* 
formance  ol  a  duty  in  connection  with  it  specially  enjoined  by  law. 
And  as  the  coupons  partake  of  the  nature  of  the  bonds  to  which  they  be^ 
long,  and  against  which  tiie  statute  of  limitations  had  not  run,  they  were 
not  barred  by  the  statute. 

Judgment  reversed  and  cause  remanded. 

Boss  and  MgEjkstbt,  JJ.,  concurred,  .     '        . 
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'Whitcx)mb  V,  MgClintoce  et  al. 

Department  One.    Filed  February  13, 1884* 

Action  roa  the  Conveiision  of  Personal  Profertt  is  not  Barbed  by  the  iptat- 
Qte  of  limitations,  when  the  evidence  fails  to  show  when  such  statute  commenced  to  nm. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento  coanij, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the  plaint- 
iff a  new  trial.  This  was  an  action  to  recover  damages  for  the  conver- 
sion  of  certain  personal  property  by  the  defendants.  The  defense  relied 
on  was  the  statute  of  limitations.  After  the  plaintiff  had  introduced  his 
evidence  the  court  granted  a  nonsuit,  on  the  ground  that  the  evidence 
did  not  show  that  the  conversion  had  been  made  within  three  years  prior 
to  the  commencement  of  the  action.  There  was  no  evidence  showing 
when  the  statute  commenced  to  run. 

L,  S.  Taylor,  for  the  appellant. 

Jonea  &  Martin^  for  the  respondents. 

The  Court.  On  the  authority  of  Norton  v.  Zellerbach,  11  Pac  C.  L. 
J.  356,  judgment  reversed  and  cause  remanded  for  a  new  trial. 


Canavak  V,  MuNicnPAL  Court  of  Appeal^. 

In  Bank,    Filed  Jaamary  14,  1884. 

No  Order  OF  Transfer  was  Necessary  bt  the  County  Court  of  the  dty  and  county 
of  San  Francisco  to  give  the  municipal  court  of  appeals  jurisdiction  oyer  actions  pendiog 
in  the  former  court. 

Appeal  from  a  judgment  of  the  fifteenth  district  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  This  was  a 
proceeding  to  review  a  judgment  rendered  by  the  municipal  court  of  ap- 
peals against  the  plaintiff.  The  action  in  which  such  judgment  was  ren- ' 
dered  was  originally  brought  against  the  plaintiff  in  the  justices'  coart 
of  the  city  and  county  of  San  Francisco,  where  judgment  was  given 
against  him.  He  appealed  to  the  county  court,  and  pending  such  appeal 
the  action  was  transferred  to  the  municipal  court  of  appeals,  where 
judgment  was  again  rendered  against  him.  No  order  for  such  transfer 
was  ever  made  by  the  county  court.  He  thereupon  brought  this  pro- 
ceeding for  the  review  of  the  judgment  of  the  municipal  court  of  appeals, 
and  after  hearing,  the  same  was  set  aside  and  vacated.  From  tnat  last 
judgment  this  appeal  was  taken. 

J,  H,  B.  Wilbinstind  Z>.  JET,  Begenshurger,  for  the  appellant. 

if.  (7.  Easseit,  for  the  respondent. 

The  CouBT.  Upon  the  authority  of  Davis  v.  The  Superior  Court,  11 
Fac.  C.  L.  J.  568,  judgment  reversed  and  cause  remanded  for  further 
proceedings. 
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Hall  v.  Bice,  Adm*r,  etc.,  et  al. 

DejMrtment  One.    I^ed  February  15^  1884* 
Obdebed,  that  the  Opinion  in  Hall  y.  Bice,  ante,  p.  346^  be  modifie<f. 

After  the  opinion  in  this  case,  reported  in  1  West  Coast  Hep.  346,  a 
motion  for  a  rehearing  in  bank  was  made  and  denied,  and  the  following 
order  was  made: 

The  Court.  Ordered  that  the  following  portion  of  i£e  opinion  herein 
be  stricken  out:  ''Otherwise  the  party  demanding  a  conyeyance  is  with- 
out remedy  since  he  can  not  appeal  from  the  order  of  the  probate  court: 
C.  C.  P.,  sec.  963." 


BoETiNO  V.  Porter.     Hausmeister  v.  Porter. 

Department  One.  Filed  February  15,  I884. 

JUDOHENT  BEyERSED  ON  THE  AUTHORITY  OF  MeTER  V.    POBTER,  ante,  p.  874. 

Appeals  from  judgments  of  the  superior  court  for  Sacramento  county, 
entered  in  fayor  of  the  defendant..  The  facts  in  these  cases  were  similar 
to  those  of  Meyer  y.  Porter,  ante,  p.  874. 

Mosenbaum  <&  Sheeline  and  S.  C.  Dehson,  for  the  appellants. 

W.  A.  Anderson,  and  McKune  &  George,  for  the  respondent. 

The  Court.  Upon  the  authority  of  Meyer  y.  Porter,  February  13, 
1884,  judgments  reyersed  and  causes  remanded.. 


Green  y.  Odd  Fellows  SAyiNos  and  Commercial  Bank. 

Department  One,    Filed  February  IS,  1884* 

The  Statute  of  Liuitations  does  not  Bun  against  a  Cause  of  AcnoN  to  recover 
money  deposited  in  a  bank, 

The  Assignee  of  a  Savings  Bank  Who  Assumes  All  of  the  Debts  of  the  Same, 
including  its  liability  to  ODe  of  its  depositors,  and  who  credits  such  depositor  witii  the 
amount  of  his  deposit-  and  pays  him  a  dividend  thereon,  accruing  putly  before  and 
partly  subsequent  to  the  transfer,  can  not  set  up  the  statute  of  limitations  as  a  defense 
to  an  action  to  recover  the  amount  of  such  deposit. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento  county, 
entered  in  fayor  of  the  plaintiff.    The  opinion  states  the  facts. 

Cadwalader  and  Devlin,  for  the  appellant. 

Cailin  and  Hamburger,  for  the  respondent. 

Boss,  J.  On  the  first  day  of  March,  1875,  the  Odd  Fellows  Bank  of 
Savings  was  indebted  to  the  plaintiff  in  the  sum  of  three  thousand 
dollars,  for  moneys  at  and  before  that  time  deposited  with  it.  On  the 
day  mentioned  that  bank  conyejed  all  of  its  property  to  the  defendant,, 
upon  the  consideration  and  agreement  that  defendant  would  accept,  take, 
and  receiye  the  same,  and  assume  and  pay  all  the  debts  and  liabilities  of 
said  Odd  Fellows  Bank  of  Sayings,  including  the  demand  of  the  plaint- 
iff. Defendant  accepted  the  property  of  the  Odd  Fellows  Bank  of' 
Sayings,  assumed  iJl  of  its  debts  and  liabilities,  and  thereupon  com- 
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menced  to  carry  on,  and  until  some  time  in  September,  1878,  continued 
to  carry  on,  the  buBiiiess  of  a  sayings  and  loan  corporation.  In  March, 
1876,  tiie  plaintiff  assented  to  and  ratified  the  transfer  to  the  defendant, 
and  released  said  Odd  Fellows  Bank  of  Savings  from  his  demand. 

On  the  tenth  day  of  July  thereafter  the  defendant  credited  the  plaint- 
iff with  a  dividend  of  one  hundred  and  thirty*five  dollars  for  and  on  ac- 
count of  the  use  of  the  aforesaid  sum  of  three  thousand  dollars  by  de- 
fendant and  by  the  Odd  Fellows  Bank  of  Savings,  for  the  six  months 
then  next  preceding;  and  on  the  twenty-sixth  of  July,  1875,  defendant 
paid  plaintiff,  on  account  of  said  debt  and  diridend,  the  sum  of  one  thou- 
sand one  hundred  and  thirty-five  dollars.  That  payment  left  due  the 
plaintiff  from  defendant  two  thousand  dollars.  If  that  sum  is  to  be  re- 
garded as  a  deposit  by  plaintiff  with  defendant,  the  judgment  of  the 
court  below  should  be  affirmed,  regardless  of  any  other  question;  for  the 
defense  here  is  the  statute  of  limitations,  and  to  an  action  brought  to  re- 
cover money  deposited  with  any  bank  there  is  in  this  state  no  limitation: 
,C.  C.  P.,  sec.  348;  Mitchell  v.  Beckman,  10  Pao.  C.  L.  J.  742. 

When  the  defendant  succeeded  to  the  business  of  the  Odd  Fellows 
Bank  of  Savings,  and  accepted  the  conveyance  of  all  of  its  property,  and 
in  consideration  of  that  conveyance  assumed  all  of  its  debts  and  Hahili- 
ties,  including  the  demand  of  the  plaintiff,  and  credited  plaintiff  in  its 
books  of  account  with  said  sum  of  three  thousand  dollars  as  a  deposit,  as 
the  court  below  found  that  it  did  do,  we  think  defendant  assumed  towards 
plaintiff  the  precise  relation  that  its  assignor  bore.  And  that  such  was 
the  relation  recognized  by  the  defendant  is  shown  by  the  further  fac(  of 
the  subsequent  {Payment  to  plaintiff  of  a  dividend  upon  the  deposit, 
accruing  partly  before  and  in  part  subsequent  to  the  transfer  from  the 
Odd  Fellows  Bank  of  Savings. 

We  must  affirm  the  judgment. 

Ordered  accordingly. 

McEiKSTBY  and  HcEee,  JJ.,  concurred. 
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Pbscedentb  of  Equfit  Plsadinos.    By  Fkankuk  Fiskb  Hbabi).    Boston:  Little, 
Brown  &  Ck>.    1884. 

In  this  small  yolume  of  about  two  hundred  and  fifty  pages,  the  prece- 
dents, as  the  author  states  in  the  preface,  *'  are  drawn  in  conformity  to 
the  modern  school  of  equity  pleading.  The  tendency  of  recent  legisla- 
tion is  to  establish  a  system  which  shall  retain  the  brevity  of  the  common 
law  and  the  intelligibility  of  equity  pleading,  while  abandoning  the  tech- 
nicality of  the  one  and  the  prolixity  of  the  other.  The  material  facts 
and  circumstances  relied  on  by  the  party  pleading,  according  to  this 
system,  are  stated  with  brevity,  omitting  intmaterial  and  irrelevant 
matters."  * 

*  The  author  seems  to  have  substantially  followed  the  system  now  pre- 
vailing in  the  chancery  division  of  the  English  supreme  court  of  judi- 
cature, which  is  virtually  the  same  as  that  pursued  by  good  pleaders,  in 
equitable  actions,  in  alLthe  American  states  which  have  adopted  the  re- 
formed procedure.  All  of  the  time-honored  formulas  and  technical 
phrasesy  which  were  regarded  as  essential  features  of  the  ancient  bills 
and  answers,  are  omitted.  The  bill  is  reduced  to  the  staling  part  and 
the  prayer  for  relief.  In  the  body  of  the  bill,  or  the  stating  part,  the 
facts  constituting  the  cause  of  action,  or  entitling  the  complainant  to 
equitable  relief,  are  narrated  in  plain,  concise,  and  ordinary  language; 
the  statement  of  e&ch  important  fact  is  made  a  distinct  and  separate  par- 
agraph,  and  these  paragraphs  are  consecutively  numbered.  The  English 
''  supreme  court  of  judicature  act,"  and  the  legislation  carrying  it  into 
effect,  have  produced  other  changes  in  the  system  of  equity  pleading  than 
those  of  mere  form  and  the  abandonment  of  technical  phrases.  It  is  no 
longer  the  most  important  and  distinctive  function  of  a  bill  to  probe  the 
conscience  of  the  defendant  and  extract  from  him  evidence  in  the  forni 
of  admissions  contained  in  his  answer.  If  it  is  desired  to  examine  the 
defendant,  to  compel  him  to  answer  interrogatories,  that  is  done  by  a 
special  proceeding,  by  means  of  interrogatories  separately  exhibited  or 
filed  during  the  progress  of  the  suit.  For  this  reason  the  bill,  in  accord- 
ance with  the  modern  system  here  represented,  need  not  contain  the  de- 
tails— often  enormous  in  amount — of  purely  evidentiary  matter,  which 
were  constantly  inserted  into  the  pleadings  under  the  ancient  methods. 
It  is  sufficient  that  all  the  material  facts  which  entitle  the  complainant  to 
the  equitable  relief  are  alleged,  without  stating  the  minor  and  subordi- 
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Bate  facts  which  are  purely  eyidentiarj,  in  all  their  fullness  and  minute- 
ness. Of  course  there  still  is,  and  always  must  be,  an  inherent  difference 
between  the  issuable  facts  which  constitute  the  cause  of  action  at  law 
and  the  material  facts  which  entitle  the  complainant  to  equitable  relief. 
This  difference  in  pleading  necessarily  results  from  the  essential  distinc- 
tion between  legal  **  causes  of  action  "  and  remedies^And  equitable  rigbta 
and  reliefs.  The  plaintiff's  pleadings  in  legal  and  in  equitable  suits  can 
never  be  made  exactly  alike.  The  modification  in  the  function  and  nature 
of  the  bill  thus  described  exists  also  to  the  same  extent,  and  for  the  same 
reason,  in  all  the  states  which  have  adopted  the  reformed  procedure. 

As  an  illustration  of  the  simplicity  which  takes  the  place  of  the  former 
technical  phrases,  the  following  instance  will  be  sufficient.  Instead  of 
the  old  commencement,  ''Humbly  complaining,  showeth  unto  your  honor, 
your  orator,"  etc.,  we  have,  *'  To  the  judges  of  the  circuit  court  of  tbe 

United  States  for  the  district  of  :  A.  B.,  of ,  and  a  citizen  of 

the  state  of ,  brings  ihis  his  bill  against  C.  D.,  of ,  and  a  citizen 

of  the  state  of ,  and  thereupon  the  plaintiff  complains  and  says." 

Besides  forms  of  titles  in  suits  between  various  classes  of  persons, 
precedents  of  bills  are  given  in  the  most  important  and  frequently  occur* 
ring  kinds  of  equity  suits,  and  also  of  interrogatories,  demurrers,  pleas, 
answers,  replications,  injunctions,  and  decrees. 

Although  the  author  does  not,  so  far  as  we  have  discovered,  make  any 
allusion  to  the  reformed  procedure  prevailing  in  so  many  of  the  Ameri- 
can states  and  territories,  yet  we  see  no  reason  why  his  precedents  should 
not  be  useful  to  lawyers  in  the  commonwealtha  which  have  adopted  that 
system  of  procedure. 
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ABANDONMENT. 
See    Water   Bights. 

ABSENT   WITNESSES. 
See  Continuance. 

ACCOMPLICE. 
See  Evidence,  20-22. 

ACCOUNT  STATED. 

1.  Upon  an  Account  Stated  the  Law  Implies  a  Valuable  Consideration,  and  it 

is  not  necessary  to  inquire  into  the  nature  of  items  of  the  original  account.  Proof 
of  a  settlement  and  stated  account  between  tlie  parties  makes  out  a  prima  facie 
case  for  the  plaintiff.     Orr  v.  Hopkins,  157. 

2.  Promissory  Note  is  the  Most  Satisfactory  Evidence  of  a  settlement  between 

the  parties  thereto,  and  may  be  received  in  evidence  in  support  of  the  common 
count  upon  an  account  stated.     Id. 

ACQUIESCENCE. 

1.  Delay  as  Evidence  ot  Acquiescence. — How  far  delay  may  be  evidence  of  acqui- 
escence must  depend  upon  the  circumstances  of  each  case.  In  the  present  case,  the 
complainant  is  entitled  to  the^benefit  of  the  conduct  of  the  commumty,  and  this  con- 
duct shows  a  constant  opposition  on  their  part  to  the  acts  of  defendants  during  the 
whole  period  of  their  hydraulic  mining  operations,  since  the  injury  became  ma- 
terial. Acquiescence  in  a  certain  amount  of  nuisance  is  not  acquiescence  in  a  simi- 
lar nuisance  which  is  constantly  increasing  in  magnitude,  and  in  its  destructive 
effects.  For  the  same  reasons,  the  delay  or  lapse  of  time  in  bringing  this  suit  does 
not  constitute  laches.     Woodruff  v.  North  BloomfieLd  O.  M,  Co.,  183. 

See  Laches,  1;  Nuisance,  8;  Water  Eights,  9. 

ADMINISTRATOR. 
See  Executors  and  Administrator^. 

ADMIRALTY. 

1.  Admiralty  Rule  38— "Proceeds  of  Property"  thereunder.— Where  a  ship 
&nd  cargo  are  saved  from  a  common  peril,  after  a  considerable  jettison  of  the  latter, 
and  allowed  by  the  salvors  to  proceed  to  their  destination,  where  the  saved  cargo 
was  delivered  by  the  master  or  agent  to  the  consi^ees  without  contribution  for 
.  salvage  or  jettison,  but  on  the  deposit  by  each  consignee  of  a  sum  of  money  equal 
to  twenty  per  cent,  of  the  value  of  the  cargo  delivered  to  him  "to  cover  general 
average,"  and  the  execution  of  a  bond  for  the  payment  of  his  proportion  of  the 
"  losses  and  expenses "  consequent  upon  such  peril,  the  salvage  service  being  for 
the  benelit  of  both  ship  and  cargo,  the  expense  thereof  constituted  a  general 
average;  an,d  in  a  suit  against  the  ship  and  cargo  for  salvage,  the  libelants  may  elect 
to  treat  such  deposit  as  so  far  a  substitute  for  the  cargo  delivered,  and  require  the 
agent  of  the  vessel,  under  admiralty  rule  38,  to  bring  the  same  into  court  to  answer, 
the  exigency  of  such  suit.     T?ie  Queen  of  the  Pacijic,  109. 

Vol.  I-l 
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2.  Opiosii^G  Appeals  in  a  Case  in  ADMiitALTY  do  not  Create  Two  Causes  in  the 
appellate  court.  After  one  part^  has  perfected  his  appeal,  an  appeal  by  the  opposite 
party  may  be  perfected  by  serving  and  filing  in  the  court  below  his  notice  of  appeal 
Steamer  City  of  Panama  v.  PhelpSy  848. 

ADMISSIONS. 
See  Evidence,  23,  25,  26. 

ADVERSE  POSSESSION. 

1.  Title  to  Heal  Rstate  can  not  be  Obtained  by  Adverse  Po3Ses.sion,  under  sec- 

tion 325  of  the  code  of  civil  procedure,  unless  the  adverse  holder  has  paid  the  ta\ei 
levied  and  assessed  upon  such  land  during  the  time  of  his  occupancy.  Webb  v.  Claris 
861. 

2.  Sufficiency  of  the  Evidence  to  Sustain  a  Finding  that  the  possession  of  the 

defendants  was  not  adverse  will  not  be  considered  by  the  appellate  court,  when  such 
adverse  possession  could  not  have  continued  for  a  sufficient  length  of  time  prior  to 
the  commencement  of  the  action  to  furnish  a  defense.     Emeric  v.  Alvartulo,  708. 

3.  Adverse  Possession. — Defendants  have  not  acquired  title  by  adverse  possession  to 

the  two  tracts  of  complainant's  lands — one  of  seventy -five  acres,  the  other  of  fifty 
acres — which  have  been  completely  buried  bv  their  mining  debris.  These  tracts 
have  not  been  ^'protected  by  a  substantial  inclosure,"  or  **  usually  cultivated  or  im- 
proved, "  by  defendants,  as  required  by  the  code  of  civil  procedure,  section  325,  in 
all  cases  where  the  adverse  possession  is  '*not  founded  upon  a  written  instrument, 
judgment,  or  decree,"  and  there  has  been  no  ouster  of  the  complainant  by  defendants. 
Woodruff  \,  North  BloomJUld  O.  M,  Co,,  183. 

See  Water  Bights,  9,  10,  17. 

AFFIDAVIT. 
See  Appeal,  7j  8. 

AGENT. 

1.  Agent  Adversely  Interested  to  Principal. — The  law  wiU  not  allow  a  person  to 

act  as  agent  when  he  has  an  interest  adverse  to  his  principal;  and  therefore  an  agent 
of  an  insurance  company  to  receive  and  transmit  applications  for  insurance,  when 
making  an  application  therefor  on  his  own  property,  directly  or  indirectly  for  his 
own  benefit,  is  acting  for  himself,  and  can  not  be  considered  the  agent  of  the  insur- 
ance company.     Spare  v.  Home  MuL  Ins.  Co.,  542. 

2.  Courts  will  Take  Judicial  Notice  of  the  Authority  of  the  Managing  Orn- 

CER  of  railway  corporations,  such  as  a  superintendent,  and  presume  that  such  offi- 
cer has  power  to  conduct  its  ordinary  business  transactions.  Sacalaris  v.  Eunka 
dt  Palisade  R.  R.  Co.,  398. 

3.  An  Agent  having  the  Oversight  and  Charge,  with  the  Power  to  Direct, 

has  a  general  and  discretionary  power  within  the  scope  of  his  ac^ency.     Id, 

See  Corporations,  21-23;  Evidence,  18,  19;  Negligence,  9;  Verification,  2-4. 

AUEN. 
See  Mines  and  Mining,  11,  12. 

ALIENATION,  RESTRAINT  OF. 

See  WiLLS,  7. 

AMENDMENT.  . 

J.  The  Power  op  the  Circuit  Court  over  Amendments  to  Pleadings;,  after  a  re- 
mand from  the  supreme  court,  is  not  affected  by  the  circumstance  of  an  appeal  bav. 
ing  been  taken;  and  while  the  supreme  court  may  send  a  case  back  for  amendment 
of  pleadings  and  retrial  generally,  it  has  no  power  to  prescribe  the  character  of  the 
•amendments  to  be  allowed  or  the  mode  of  conducting  subsequent  proceedings. 
Branson  v.  Oregonian  Railway  Co.,  624. 

« 

See  Replevin,  1;  Specific  Performakcb,  3;  Yariancs,  1,  3. 
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ANSWER. 

See  VhEADLSQ  AND  PKACnCE. 

APPEAL. 

1.  An  Appeal  Lies  to  the  Supreme  Court  from  a  judgment  of  the  superior  court 

granting  or  denying  an  application  for  a  writ  of  mandamus;  said  an  unaertaking  in 
the  sum  of  three  hundred  dollars,  executed  and  conditioned  according  to  the  pro- 
visions of  section  941  of  the  code  of  civil  procedure,  stays  the  execution  of  such 
judgment  pending  the  appeal.     Palache  v.  rfunt,  485. 

2.  Appeal  from  ah  Order  Setting  Apart  a  Homestead  to  a  Widow,  out  of  the 

estate  of  her  deceased  husband,  must  be  taken  within  sixty  days  after  such  order 
was  made.    Estate  of  Burton,  254. 

3.  Appeal  from  an  Order  Denying  a  Widow's  Application  for  a  Homestead,  to 

be  set  apart  to  her  out  of  the  estate  of  her  deceased  husband,  must  be  taken  within 
sixty  days  after  the  entry  of  such  order.     Estoyte  of  Ilarland,  49. 

4.  No  Appeal  Lies  to  the  Supreme  Court  from  an  Order  of  the  District  Judge 

requiring  the  county  assessor  of  Esmeralda  county  to  file  in  the  district  court  a 
statement  of  taxes,  as  required  by  section  6  of  the  act  of  March  1, 1883,  although  such 
order  was  made  by  the  court  instead  of  by  the  judge.  Lyon  Co.  v.  Esmeralda  Co.^ 
395. 

5.  No  Appeal  Lies  to  the  Supreme  Court  from  an  Order  of  the  DisTRicn*  Court 

setting  aside  a  previous  order  vacating  a  judgment.  The  effect  of  such  order  is  not 
to  revive  or  reinstate  the-judgment.     Owen  v.  Going,  352. 

6.  No  Judgment  Roll  is  Provided  for  by  the  1*rocedure  in  California  until  Fi- 

nal Judgment  has  been  entered,  and  consequently,  an  appeal  from  an  interlocutory 
judgment  in  partition  will  not  be  dismissed  because  the  entire  judgment  roll  has 
not  been  brought  up.     Emeric  v.  Alvarado,  708. 

7.  An  Appeal  from  an  Order  Dexyinq  a  Motion  for  a  New  Trial,  when  an  in- 

terlocutory judgment  has  been  rendered  and  entered  in  an  action  for  partition,  must 
be  brought  up  by  a  statement,  or  bill  of  exceptions,  or  affidavits,  as  in  other  cases 
where  a  motion  for  a  new  trial  is  made  and  denied.     Id.  . 

8.  An  Appeal  to  the  District  Court  from  a  Judgment  of  the  PAobatb  Court 

can  not  be  perfected  unless  the  proper  affidavit  of  non-vexation  and  delay  is  made 
and  filed.     Chaves  v.  Perea,  807. 

9.  An  Undertaking  on  Appeal  can  not  be  Dispensed  with  in  an  Appeal  by  a 

collector  of  taxes  from  a  judgment  against  him,  in  an  action  to  recover  delinquent 
taxes.  If  such  undertaking  be  not  filed  as  required  by  statute,  the  appeal  will  be 
dismissed.     Crismon,  Collector  etc.,  v.  Bingham  Canyon  d!  Camp  Floyd  R.  B.  Co., 

697. 

10.  An  Appeal  will  be  Dismissed  where  no  Transcript  is  Filed  in  accordance 
with  the  rules  and  practice  of  the  supreme  court.    Estate  of  Curtis,  4G7. 

11.  In  the  Absence  of  a  Bill  of  Exceptions  in  the  Record,  the  appellate  court 
will  not  notice  alleged  irregularities  occurring  at  the  trial.  Newhy  v.  Rowland, 
521. 

12.  Judgment  Appealed  from  mat  be  Affirmed  if  the  Appellai^  fails  to  file  any 
points  and  authorities,  as  required  by  the  rules  of  the  supreme  court.  Robinson  v. 
Lon{jley,  306. 

13.  Errors  in  the  Charge  to  the  Jury  can  not  be  Made  Available  on  Appeal, 
unless  they  are  material,  or  calculated  to  mislead  the  jury,  or  to  produce  a  wrong 
result.     Martin  v.  HiU,  629. 

14.  Errors  Assigned  for  Refusing  to  Give  Certain  Instructions  Asked  for,  and 
in  the  form  of  the  judgment,  can  not  be  considered  by  the  appellate  court  unless 
the  transcript  contain  all  of  the  instructions  given  and  a  copy  of  the  judgment. 
Tucker  v.  Parks,  264. 

15.  Objections  to  a  Complaint  Other  than  that  It  does  not  State  Pacts  Suf- 
ficient to  constitute  a  cause  of  action,  must  be  made  in  the  court  below,  to  entitle 
them  to  consideration  in  the  appellate  court.    Id, 

See  Admiralty,  2;  Amendments,  1;  Contempt,  7;  Criminal  Law,  5,  6;  Estates  of 
Deceased  Persons,  2;  Findings,  7;  Habeas  Corpus,  3;  Injunction,  6;  Judg- 
ment, 10,  17;  Justices*  Courts,  3;  Mortgage,  12;  New  Trial^  1;  Pleading  anb 
Practice,  21;  Receiyebs,  ].. 

APPROPRIATION  OF  WATER. 
See  Parties,   12;  Water  RiOHTa» 
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arbitration  and  award. 

1.  Award  of  Arbitbators  will  not  be  Set  Aside  for  th»  Failure  op  Oxr  of  the 

arbitrators  to  inspect  the  subject-matter  of  the  controversy,  in  company  with  his  as- 
Bociates.  Such  inspection,  if  no  testimony  is  taken,  or  points  involved  in  the  litiga- 
tion decided,  does  not  constitute  a  hearing.  QLass-Pendery  ConsolkJUUed  Mining  Co. 
V.  Meyer  Mining  Co.,  290. 

2.  Objections  to  all  Irreoitlarities  in  tbs  Proceedinos  of  Arbitrators,  which 

are  not  jurisdictional,  must  be  seasonably  made,  in  order  to  render  them  available; 
and  if  a  party  to  an  arbitration,  knowing  of  an  iin:«gularity  in  the  proceedings,  re- 
mains silent,  and  permits  the  investigation  to  proceed,  in  order  to  avail  himself  of 
all  chances  of  an  award  in  his  favor,  he  can  not  afterwards  question  the  validity  of 
.   an  award  unfavorable  to  him.     Id, 

3.  Arbitration  Proceedings  Void  for  Want  of  Jorisdiction  is  a  Mers  Nullttt, 

and  the  defects  which  make  it  void  are  incapable  of  being  waived.     Id. 

4.  Failure  of  One  of  Several  Arbitrators  to  be  Present  at  a  Meeting  of  his  as- 

sociates is  not  a  jurisdictional  defect,  and  may  be  waived  by  the  parties  to  tlie  arbi- 
tration. Such  waiver  takes  place  by  proceeding  with  the  business  of  the  meeting 
without  interposing  any  objection  to  the  absence  of  the  said  arbitrator.  Id, 
6.  Failure  of  Arbitrators  to  Examine  Certain  Books,  as  required  by  the  articles  of 
submission,  is  immaterial,  where  by  stipulation  of  counsel  a  complete  statement  of 
all  that  such  books  contained  was  used  by  the  arbitrators  instead  of  the  books.    Id. 

6.  Refusal  of  Arbitrators  to  Examine  a  Witness  Offered  in  Behalf  of  the  Ux- 

successful  Party  will  not  warrant  setting  aside  the  award,  unless  the  record  shows 
that  the  facts  which  the  witness  oould  have  testified  to  would  have  been  material  or 
pertinent.     Id. 

7.  Parties  against  Whom  an  Award  is  Made,  under  Several  Separate  and  Dis- 

tinct submissions  to  arbitration,  are  not  estopped  for  disputing  the  validity  of  such 
award  as  to  costs,  which  were  jointly  awarded  against  them,  either  by  consenting 
to  a  common  trial  or  by  paying  the  separate  inma  awarded  as  damages.  Springer 
v.  Schutz,  349. 

ARSON. 

See  Criminal  Law,  20,  21. 

ASSESSMENT.  • 
See  Eminent  Domain,  3,  6;  Findings,  5;  Pleading  and  Practice,  6;  Taxaxiok,  5, 12. 

ASSESSOR. 
See  Appeal,  4. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Attorneys,  1;  Injuncthons,  3. 

ASSOCIATIONS. 
See  Deed,  2. 

ASSUMPSIT. 
See  Pleading  and  Practice,  13,  14. 

ATTACHMENT. 

1.  Money  in  the  Hands  of  One  Corporation,  a  Stockholder  in  Another  corporation, 

the  legal  title  to  which  is  in  the  latter,  is  liable  to  garnishment  at  the  instance  of  a 
creditor  of  the  latter.     Ilvghcs  y.  Oregonian  li^y  Co.,  689. 

2.  Constable  can  not  Attach  and  Sell  the  Property  of  a  Third  Person,  without 

incurring  liability,  notwithstanding  he  attaches  and  sells  only  *' the  right,  title,  and 
interest"  of  the  defendant  in  the  attachment  suit.     Bniikin  v.  Ekel^  344. 

3.  Attaching  Creditor  may  Voluntarily  Release  Property  op  the  Debtor  taken 

on  attachment,  without  an  order  of  court,  and  a  direction  by  the  attorney  of  the 
creditor  to  the  sheriflf  to  release  the  property  attached  will  have  such  effect.  Smith 
v.  TcLT/Ior,  113. 

4.  A  Complaint  in  an  Action  on  an  Undertaking  Given  under  Section  540  of 

the  code  of  civil  procedure,  which  alleges  that  the  same  was  given  to  release  certain 
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property  taken  nnder  attsftihmeDt,  is  sustained  by  proof  of  an  undertaking  which  re- 
cites that  the  same  was  given  to  prevent  a  levy.  McNamara  v.  liammerelag,  560; 
McCvicheon  v.  Weston,  850. 

6.  The  Complaint  in  an  Action  by  the  Administrator  of  the  Judgment  Cred- 
itor TO  Enforce  Scch  Undertaking,  which  is  conditioned  for  the  payment  to  the 
plaintiff  of  any  judgment  recovered  by  him  in  the  attachment  suit,  sufhciently 
alleges  the  recovery  of  the  same  and  the  representative  capacity  of  the  plaintiff, 
when  it  is  averred  "that  judgment  was  recovered,  entered,  and  docketed,"  and 
that  on  a  day  certain  '*  letters  of  administration  upon  the  estate  of  said  judgment 
creditor  were  issued  by  the  superior  court  of  Alameda  county  to  this  plaintiff,  who 
duly  qualified  as  the  administrator,  and  entered  upon  the  discharge  of  his  duties 
OS  such;  and  ever  has  been  and  now  is  such  administrator.  McCutcheon  v.  Weston, 
850. 

6.  An  Action  on  Such  Undertaking  may  be  Sustained  although  judgment  was  only 
recovered  i^gainst  one  of  the  two  defendants  in  the  attachment  suit.    Id, 

See  Injunctions,  3;  Liens,  6;  Sureties,  3-5. 

ATTORNEYS. 

1.  Attorney  at  Law  is  not  Disqualified  from  Acting  as  an  Assignee  of  an  insolvent 

firm,  and  a  clause  in  the  assignment  to  him,  to  the  effect  that  he  shall  be  paid  **a 
reasonable  compensation  or  commission  for  his  services,"  can  not  be  construed  so  as 
to  entitle  him  to  counsel  fees,  and  thus  render  the  assignment  fraudulent  as  to  the 
assignor's  creditors.     Tucker  v.  Parks,  264. 

2.  Where  One  Attorney  Employs  Another  to  Assist  Him  in  a  Certain  Litigation, 

and  promises  to  pay  him  a  **2ood  fee"  for  his  services,  in  an  action  a^nst  the 
former  to  recover  the  same,  evidence  of  the  fee  received  by  him  is  inadmissible  when 
the  amount  thereof  was  contingent  upon  the  success  of  such  litigation.  Wells  v. 
Adams,  496. 
3-  A  Litigant  is  Successful,  so  as  to  Render  Him  Liable  for  the  Fees  op  his  At- 
torney, which  were  contingent  upon  the  success  of  the  litigation,  if  he  gains  sub- 
stantially  everything  of  value  involved  in  the  controversy,  although  he  fans  to  gain 
everything  he  asked.     Cole  v.  Rkhnond  Mining  Comjyany  of  Nevada^  378. 

4.  An  Attorney  is  Entitled  to  the  Compensation  Agreed  upon  under  a  contract 

with  his  client,  by  the  terms  of  which  he  was  to  carry  on  several  cases,  and  be  paid 
such  fee  if  he  was  successful  in  one  case,  and  the  other  cases  were  continued  to  await 
the  result  thereof  in  the  appellate  court,  where  he  wins  one  case,  and  the  other  cases 
are  continued,  although  the  reason  for  such  continuance  does  not  appear.    Id. 

5,  When  may  withdraw  from  case  (note),  80. 

See  Attachment,  3;  Contempt,  1. 

AWARD. 
See  Arbitration  and  Awabi>» 

BAIL.  i 

See  Chinese  Restrichon  Act,  7«  IOl 

BALLOTS. 
See  Election. 

BILL  OF  EXCEPTIONS. 
See  Appeal,  7,  11;  New  Trials,  2. 

BILL  OF  EXCHANGE. 
See  Negotiable  Instruments. 

m 

'  BOARD  OF  EDUCATION. 

1.  State  Board  of  Education,  after  It  has  Passed  a  Resolution  prescribing  a 
certain  series  of  text-books,  may  reconsider  its  action  and  rescind  such  resolution  at 
any  time  before  the  adoption  of  such  books  by  the  different  school  districts  State 
ex  reL  Newnham  v.  SUUe  Board  of  Education,  402. 
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board  op  harbor  commissioners. 

I.  The  Board  of  State  Harbob  Commissioners,  under  the  Statute  of  Febbuart 
28,  1876,  HAVE  Jurisdiction  over  a  Wharf  Erected  in  Channel  Street,  be- 
tween Fourth  and  Fifth  streets,  in  the  city  and  county  of  San  Francisco.  PeopU.  r. 
WiUiaTna,  572. 

BONA  FIDE  PURCHASERS. 

1.  Purchaser  of  Land,  Who  Claims  Protection  as  a  Bona  Fide  Purchaser  far 

value  and  without  notice,  must  liold  the  legal  title,  or  be  entitled  to  call  for  it;  for 
if  his  title  is  merely  equitable,  it  must  yield  to  a  legal  and  equitable  title  in  an  ad- 
verse party.     United  Staiea  v.  Southern  Col.  etc.  Co.,  11. 

2.  One  Who  has  Acquired  Title  by  Fraud  may  Make  a  Valid  Conveyance  to  a 

bona  /ide  purchaser;  but  one  who  has  never  acquired  the  title  can  not  convey  it,  nor 
can  the  title  be  transferred  by  fraudulently  obtaining  from  the  owner  a  deed  pur- 

gorting  to  convey  it  to  a  fictitious  person,  and  then  forging  a  conveyance  from  sach 
ctitiouB  person  to  another,  however  innocent  the  latter  may  "be.    Id, 

See  Corporations,  10,  12;  Warrant,  1. 

BONDS. 
1.  Not  to  commit  murder  (note),  527. 

See  Mandamus,  1,  2;  Statute  of  Limitations,  13. 

BOOK  REVIEWS. 

Browne  on  Domestic  Relations,  638. 
Colebrooke  on  Collateral  Securities,  432. 
Donovan  on  Trial  Practice,  79. 
Gray  on  Restraints  on  Alienation,  77. 
Heard's  Precedents  of  Equity  Pleading,  879. 
Lawson  on  Expert  and  Opinion  Evidence,  174. 
Spear  on  Law  of  the  Federal  Judiciary,  76. 
Tiedman  on  Real  Property,  319. 
Warvelle  on  Abstracts,  78. 
Wood's  Collyer  on  Partnership,  175. 

BRIDGES. 
See  Constitutional  Law,  1,  6;  Water  Rights,  6. 

BROWNE  on  Domestic  Relations,  Review  of,  638. 

CANCELLATION. 

1.  United  States  Need  not  Return  or  Tender  the  Money  Received  in  consid- 
eration of  a  fraudulent  patent,  as  a  condition  precedent  to  its  right  to  maintain  a 
suit  to  set  aside  such  patent,  where  the  same  has  been  made  to  afictitioas  patentee. 
United  States  v.  Southern  Col.  etc,  Co.,  11. 

See  Evidence,  6;  Fraud,  3-6. 

CHATTEL  MORTGAGE. 

1.  Validity  of  a  Chattel  Mortgage  can  Only  be  Attacked  by  one  not  a  party 

thereto  on  the  ground  of  fraud,  in  that  it  was  given  to  hinder,  delay,  or  defraud 
the  mortgagor's  creditors,  and  the  facts  determining  its  invalidity  must  be  submitted 
to  the  jury.     Smith  v.  Nontoya,  162. 

2.  Fact  that  a  Chattel  Mortgage  was  Given  to  Secure  Future  Advances,  if 

done  in  good  faith,  does  not  render  such  instrument  invalid  as  to  the  mort^gor  s 
creditors.    Id, 

CHINESE  RESTRICTION  ACT. 

1.  Applications  of  Chinese  Persons  for  their  Discharge  from  a  Resstraint 
claimed  to  be  Illegal  under  the  restriction  act  may  be  divided  into  three  classes:  1. 
Applications  for  discharge  on  the  ground  of  previous  residence;  2.  Applications  for 
discharge  founded  on  the  production  of  Canton  certificates;  3.  Applications  for  dis- 
charge on  the  part  of  children  brought  to  or  sent  for  by  their  parents  Ot  guardians. 
The  nature  and  cfifect  of  the  evidence  usually  produced  by  the  petitioners  in  each 
of  these  classes  stated  and  considered.    In  re  TuTig  Yeong,  647. 
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2.  Construction  fo  be  Given  to  the  Restiiiction  Acrr. — In  construing  the  Chinese 

restriction  act,  if  the  provisions  of  the  Chinese  treaty  and  such  act  are  irreconcil- 
ably conflicting,  the  court  should  follow  the  requirements  of  the  act;  but  no  con< 
Btruction  should  be  given  to  such  act  which  would  violate  the  provisions  of  the 
treaty,  if  such  construction  caif  be  avoided.     Id, 

3.  Chinese  Resident  of  the  United  States  at  Date  or  Tkeaty — ^Right  op,  to 

Return. — A  Chinese  laborer  who  was  a  resident  of  the  United  States  on  Novem- 
ber 17,  1880,  the  date  of  the  treaty  with  China,  and  who  left  this  country  before 
the  Chii^se  restriction  act  went  into  operation,  has  a  right  to  return  without  pro- 
ducing a  custom-house  ceHificate;  but  the  burden  of  proof  is  on  him  to  show  such 
facts  by  clear  and  satisfactory  evidence.     Id. 

4.  Chinese  Who  were  not  in  the  United  States  at  the  Date  of  Such  Treaty 

are  not  embraced  within  the  provisions  of  the  second  article  of  such  act.     Id, 

5.  Chinese  Laborers  Who,  although  in  the  United  States  at  the  Date  of  Such 

Treaty,  left  the  same  after  such  act  went  into  practical  operation,  and  who 
neglected  to  procure  a  custom-house  certificate,  are  not  entitled  to  return.     Id, 

6.  Chinese  Children  whose  Parents  are  Lawfully  within  the  United  States 

are  not  excluded  therefrom  by  any  provision  of  the  restriction  act.     Id. 

7.  Detention  of  Chinese,  when  under  Authority  of  United  States — Habeas 

Corpus. — When  a  Chinese  person  is  detained  on  board  of  a  ship  and  refused  the 
right  to  land,  either  by  the  authority  of  the  ship's  master  or  by  the  collector  of  the 

Sort,  he  is  restrained  of  his  liberty  under  or  by  color  of  the  authority  of  the  United 
tates,  and  is  entitled,  as  of  common  right,  to  sue  out  a  writ  of  habeas  corpus,  that 
the  legality  of  his  detention  and  restraint  may  be  passed  upon  by  the  court.  When 
his  body  is  produced  in  obedience  to  the  writ  the  control  of  his  person  remains  with 
the  court,  which  may  commit  him  to  the  custody  of  the  marshal,  or  hold  him  to 
bail  to  await  the  decision  of  the  court.     In  re  Chow  Ooo  Pooi,  535. 

8.  Right  of  Chinese  Passenger  to  Trial  by  Jury — Finding  by  the  Justice. — In 

the  investigation  before  the  justice,  judge,  or  commissioner,  to  ascertain  and  find 
out  whether  a  Chinese  person  is  imlaw'fully  within  the  United  States,  there  is  no 
right  to  a  trial  bv  jury.  Sach  investigation  may  be  had  on  a  proceeding  by  habeas 
corpus,  and  the  finding  of  the  court  or  judge  in  such  proceeding,  that  the  petitioner 
is  a  Chinese  laborer,  prohibited  by  law  from  landing,  or  from  being  or  remaining  in 
the  United  States,  amounts  in  fact  to  a  finding  by  a  justice,  judge,  or  commissioner 
that  such  person  is  unlawfully  here,  within  the  meaning  of  section  12  of  the  Chinese 
exclusion  act.    Id. 

9.  Detention  of  Ship. — The  court  has  no  power  to  detain  the  ship  pending  the  inves- 

tigations with  regard  to  the  right  of  her  Chinese  passengers  to  land.     Id. 

10.  Custody  of  Chinese  Passenger  Pending  President's  Action. — When  the  justice, 
judge,  or  commissioner  has  determined  that  the  Chinese  passenger  is  not  entitled  to 
be  or  remain  in  the  United  States,  and  it  is  impossible  to  remand  him  to  the  ship 
on  which  he  arrived,  he  may  be  committed  to  the  custody  of  the  marshal,  or  held  to 
bail  for  a  reasonable  time  until  the  president's  direction  can  be  had.     Id. 

11.  Order  Remanding  Chinese  Passenger. — When  the  judge  or  court  decides  that 
the  petitioner  has  no  right  to  be  or  remain  in  the  United  States,  an  order  should  be 
made  that  he  be  remanae<l  by  the  marshal  to  the  custody  from  which  he  was  taken. 
Upon  the  return  of  the  marshal  apprising  the  court  that  the  vessel  on  which  he 
arrived  has  sailed,  the  judge  may,  by  a  supplement  order,  commit  him  to  the  cus- 
tody of  the  marshal,  to  be  held  for  a  reasonable  time  to  await  the  direction  of  the 
president.    As  to  what  constitutes  a  reasonable  time,  queers.    Such  direction  of  the 

.  president  may  be  given  by  a  general  or  special  order.  It  may  operate  retrospec- 
tively as  well  as  prospectively;  but  it  can  not  revise  the  judgment  of  the  justice, 
judge,  or  commissioner.     He  may,  by  a  general  order  directed  to  the  marshal  or  to< 

.  the  collector,  direct  that  all  persons  found  to  be  unlawfully  here  shall  be  removed, 
and  he  may  instruct  such  ofiicers  to  procure  their  tickets  and  effectuate  their 
removal.  If  there  be  any  difficulty  from  the  want  of  appropriation  or  means  at  his. 
command  in  fulfilling  the  duty  imposed  on  him,  it  is  for  congress  to  remove  it.     Id, 

12.  Practical  Operation  of  the  Chinese  Exclusion  Act,  with  reference  to  the  duties 
imposed  on  the  United  States  courts,  commented  on.     Id. 

13.  The  Prachcal  Operations  op  the  Chinese  Restriction  Act  Stated  and  com- 
mented  on.    //*  re  Ihmg  Yeong,  647. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Evidence,  47»  48. 
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citizenship'. 

See  Constitutional  Law,  7. 

CLAIM  AND  DELIVERY,  ACTION  FOR. 
See  Replevin. 

CODE. 

1.  The  Different  Sections  of  a  Chapter  in  Ant  One  of  the  Codes  must  be  s-j 
Construed  as  to  reconcile  all  apparent  conflicts,  and  if  there  are  conflicting  provis- 
ions in  the  different  sections  of  a  chapter,  the  provisions  of  the  sections  last  in 
numerical  order  must  prevail,  unless  such  construction  is  inconsistent  with  the 
meaning  of  such  chapter.    Emeric  v.  Alvarado,  708. 

COLEBROOEE  on  Collateral  Securities,  Review  of,  432. 

COMMON  CARRIERS. 

1.  Common  Carrier,  Such  as  a  Railroad,  mat  be  Required  to  Furnish  another  csr- 

rier,  such  as  an  express  company,  with  the  accommodations  and  facilities  necessary 
for  carrying  on  the  business  of  the  latter.  Wells,  Faryo  Je  Company  v.  Oregon  HaU- 
toay  and  Navigation  Company,  33. 

2.  Express  Faciuties. — ^Whether  an  express  company  doing  business  over  a  line  of 
t        railway  or  steamboats  is  entitled  to  the  services  of  the  pursers  and  conductors 

thereon,  as  its  messengers,  depends  on  circumstances;  but  when  one  express  company 
doing  business  over  any  such  line  of  transportation  is  allowed  such  service,  the  same 
thereby  becomes  an  express  facility  as  to  all  other  express  companies  doing  business 
thereon,  and  can  not  lawfully  be  withheld  from  them.     Id,,  547. 

3.  DuTT  OF  Railwat  Compant  to  Express  Companies  doino  Business  ox  its  Road 

— Must  Furnish  Equal  Facilities  to  All. — The  defendant  was  enjoined  by  this 
court  to  continue  to  furnish  the  plaintiff  such  express  facilities  on  its  road  as  it  had 
been  furnishing  under  an  agreement  between  the  parties,  one  provision  of  which  is 
to  the  effect  that  the  defendant  will  carry  for  the  plaintiff,  not  exceeding  eight  thou- 
sand pounds  of  *' freight  and  express  matter,"  over  the  road  daily,  on  a  fast  train, 
for  the  sum  of  one  thousand  dollars  per  month,  but  the  plaintiff  must  not  deliver 
any  such  *' freight"  or  ''matter"  at  less  than  a  stipulated  price  per  pound;  there- 
after the  defendant  commenced  to  furnish  express  facilities  to  the  Northern  Pleuritic 
Express  Company,  upon  the  same  terms  ana  conditions,  as  it  alleges,  that  it  fur- 
nished them  to  the  plaintiff,  but  allowed  said  Northern  Pacific  express  to  deliver 
freight  at  a  lower  rate  than  the  plaintiff  was  permitted  to  do,  and  thereupon  the 
latter  commenced  to  deliver  freight  for  the  same  rates  as  said  Northern  Pacific; 
whereupon  the  defendant,  conceiving  itself  aggrieved  thereby,  moved  the  court  to 
modify  the  injunction  so  as  to  prevent  the  plaintiff  from  carrying  any  freight  or  ex- 
press matter  at  the  reduced  rates,  or  to  permit  the  defendant  to  increase  the  com- 
pensation to  be  paid  it  by  the  plaintiff  so  as  to  prevent  the  same. 

Held:  i.  That  the  defendant  has  no  right  to  discriminate  between  the  express  com- 
panies, but  must  furnish  equal  facilities  to  both. 

;?.  That  although  the  plaintiff  is  in  effect  required  by  the  decree  to  deliver  this  eight 
thousand  pounds  of  matter,  or  any  portion  of  it,  at  not  less  than  -the  prescribed 
rates,  still  if  the  defendant  permits  the  Northern  Pacific  to  deliver  any  portico  of 
the  like  eight  thousand  pounds  carried  for  it  at  less  than  such  rates,  tlus  is  necessa- 
rily a  permission  to  the  plaintiff  to  do  the  same. 

J.  Semble,  that  it  is  the  duty  of  the  defendant  to  use  reasonable  diligence  to  ascertain 
if  either  company  is  violating  the  condition  upon  which  the  facilities  were  granted 
to  it,  to  the  prejudice  of  the  other,  and  if  so,  to  exclude  it  from  the  same;  and  cer- 
tainly where  the  failure  to  keep  such  condition  is  brought  to  its  knowledge  by  the 
injured  company,  or  otherwise,  unless  it  does  interfere  effectively,  it  will  be  pre- 
sumed, in  favor  of  the  latter,  to  have  waived  such  condition  as  to  both.  Wtils 
Fargo  <£?  Co.  v.  Oregon  and  California  Railway  Co.,  246.    •  / 

4.  Express  Facilities. — Ferriage  on  the  railway  ferry  of  the  defendant,  if  not  abso- 

lutely an  express  facility,  to  which  the  plaintiff  is  entitled,  becomes  so  when  fur- 
nished to  the  Northern  Pacific  by  the  defendant.     Id. 
6.  Express  Companies  are  Subject  to  tiie  Same  Liabilities  as  other  common  car- 
riers, in  the  absence  of  special  contract  to  the  contrary  with  the  shipper,  and  may 
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be  liable  at  the  same  time  both  as  carriers  and  forwarders.  Overland  Mail  etc,  Co. 
V.  Carroll,  281.  • 

6.  Common  Carriers  may  Limit  their  Liability  by  Special  Contract,  but  can  not, 

for  reasons  of  public  policy,  relieva  themselves  from  liability  for  the  actual  value  of 
the  goods  shipped,  provided  they  have  notice  of  such  value,  when  loss  or  injury  is 
occasioned  thereto  by  the  negligence  of  themselves  or  their  employees.     Id. 

7.  Clause  in  a  Contract  of  Shipment,  that  the  Carrier  would  "not  be  Held 

Liable  for  any  loss  or  damage  except  as  forwarders  only,"  must  be  construed  most 
strongly  against  the  company;  and  while  acting  as  a  carrier  in  transporting  goods, 
although  relieved  from  liability  save  only  as  a  forwarder,  it  must  use  reasonable 
skill,  prudence,  and  industry  in  protecting  and  preserving  such  goods,  and  is  liable 
for  loss  occasioned  by  not  so  doing.     Id. 

8.  Shipper,    by   Accepting  without  Objection  a   Receipt  Given   Him  by  an 

Express  Company,  with  knowledge  of  its  contents,  ratifies  and  is  bound  by  all  the 
conditions  thereof,  except  those  as  to  which  iSo  kind  of  a  contract  would,  under 
the  drcomstances,  be  binding  upon  him.     Id. 

See  Conversion,  2;  Neolioence,  4-9. 

COMMUNITY  PROPERTY. 
See  Husband   and   Wife,  1-3. 

COMPLAINT. 
See  Pleading  and  Practice. 

CONDITIONS  PRECEDENT. 
See  Cancellation,  1;  Contracts,  4;  Pleading  A2n>  Practice,  II. 

CONDITIONS  SUBSEQUENT. 
See  Corporations,  20. 

CONSIDERATION. 

See  Aooount  Stated,  1;  Cancellation,  1;  Insane  Persons,  2;  Negotiable  In- 
struments, 3,  4,  6,  8^.  12;  Pleading  and  Practice,  8;  Pubuc  Lands,  3;  SPBCiFia 
Performance,  2-5. 

CONSIGNOR  AND  CONSIGNEE. 
See  Conversion,  2. 

CONSPIRACY.' 
See  Crimi]^al  Law,  7;  Evidence,  6. 

CONSTABLE. 
See  Attachment,  2. 

CONSTITUTIONAL  LAW. 

1.  The  Act  op  the  Legislature  of  April  1, 1876,  Authorizing  the  City  op  Oakland 

to  construct  a  bridge  across  the  estuary  of  San  Antonio,  between  Eighth  street  and 
East  Ninth  street,  is  not  unconstitutional.     Pacific  Bridge  Co.  v.  Kirkkam,  769. 

2.  Provisions  op  the  Constitution  Regulating  the  Manner  in  Which  Bills  and 

joint  resolutions  which  have  passed  the  legislature  shall  be  signed,  arc  mandatory 
and  not  directory.     State  ex  ret.  Cardwell  v.  Olenn,  50. 

3.  Evidence  that  an  Enrolled  Act  has  bekn  Certified  to  by  TnasE  Officers  who 

are  charged  by  the  constitution  with  the  duty  of  deciding  what  laws  liave  been  en- 
acted, that  it  has  been  signed  by  the  proper  officers  of  each  house,  approved  by  the 
governor,  and  filed  in  the  office  of  the  secretary  of  state,  is  conclusive  as  to  the  pass- 
age of  such  act  as  enrolled,  and  the  only  evidence  thereof.     Id. 

4.  Provisions  of  the  Constitution  Regulating  the  Passage  of  Bills,  and  providing 

for  their  authentication,  should  be  construed  with  reference  to  existing  customs  in 
legislative  and  parliamentary  bodies.  And  in  cases  of  doubt,  the  courts  will  give 
due  consideration  to  the  contemporary  construction  which  has  been  deliberately 
given  to  such  provisions  by  the  legislative  and  executive  departments  of  the  govern- 
ment.   Id, 
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5.  SiONTNO  AN  Act  of  the  Legislature  by  the  Assistant  Seoretabt  of  the  Sksatr 

is  a  substantial  compliance  with  the  provision  of  the  constitution  requiring  all  acta 
and  joint  resolutions  to  be  signed  by  the  secretary  of  the  senate.     Id, 

6.  Jurisdiction  undj'.r  a  Law  op  the  United  States. — A  suit  arises  under  a  law  of 

the  United  States,  when  the  controversy  involved  therein  turns  upon  the  existence, 
effect,  or  operation  of  such  a  law,  and,  therefore,  a  suit  by  a  riparian  owner  to  enjoin 
the  construction  of  a  bridge  contiguous  and  injurious  to  his  property,  upon  the 
ground  that  the  defendant  is  not  authorized  to  build  the  same  Dy  a  certain  act  of 
congress,  as  it  pretends  and  claims,  arises  under  said  act,  and.  is  witliin  the  juiisdic- 
tion  of  the  proi^er  circuit  court.  Ilughea  v.  Northern  P,  R*y  Co.,  21. 
^7.  In  What  Courts  the  Northern  Pacific  may  Sue  or  be  Sued — Citizenship  of.— 
Semblff,  that  the  Northern  Pacific  Railway  Company,  being  created  by  an  act  of 
congress,  may  sue  or  be  sued  in  the  proper  circuit  court  of  the  United  States  io  all 
cases;  and,  quare^  of  what  state^  if  any,  is  it  a  citizen,  for  the  purpose  of  jurisdicticn 
in  such  courts  ?    Id. 

8.  The  Word  '*  Property,"  as  Used  in  the  Constitutional  Guaranty,  that  "private 

property  shall  not  bo  taken  or  damaged  without  just  compensation,"  includes  not 
only  the  corporeal  thing,  whether  the  same  be  chattels  or  land,  but  also  the  right 
to  fully  possess,  use,  and  alienate  the  same.     Denver  v.  Bayer,  505. 

9.  Due  Process  of  Law. — A  person  arrested  and  imprisoned  for  the  violation  of  a  void 

ordinance  of  a  municipal  corporation  is  imprisoned  by  the  state  without  due  process 
of  law,  and  therefore  ita  violation  of  the.  fourteenth  amendment,  and  may  be  dis- 
charged therefrom  by  the  writ  of  habeaa  corpus  issued  from  the  proper  court  of  the 
United  States.     In  re  Lee  Tong,  35. 

10.  Impairment  of  obligation  of  contract  by  foreign  government  (note),  527. 

See  Divorce,  1-4,  6j  Eminent  Domain,  8;  Laundry  Ordinance;  Nuisance,  7,  10; 

Statute,  1,  Water  IIights,  15,  16. 

contempt: 

1.  An  Attorney  is  Guilty  of  Contempt  for  Sending  to  a  Grand  Jury,  while 

engaged  in  the  discharge  of  its  duties,  an  accusatory  and  threatening  letter,  for  the 
purpose  of  exasperating  the  jurors  by  the  aspersions  upon  their  ofljcial  conduct 
which  it  contained,  or  of  deterring  them  from  performing  their  duties  by  the  threats 
of  public  clamor  which  it  expressed,  or  of  creating  a  distrust  and  want  of  confidence 
in  any  action  which  might  be  taken  as  the  result  of  their  investigation.  In  re  Tyltr, 
337. 

2.  Superior  Court  has  Power  to  Punish  for  Contempt  by  Sentencing  the  Person 

Guilty  thereof  to  pay  a  fine  of  five  hundred  dollars,  or  be  imprisoned  until  payment 
of  such  fine  at  the  rate  of  two  dollars  per  day  for  every  day's  imprisonment.    Id, 

3.  Commitment  for  Contempt  is  Legal,  under  Section  473  of  the  Complied  Laws, 

which  provides  for  ^e  payment  of  a  fine  of  five  hundred  dollars  by  the  person  guilty 
of  the  contempt,  with  the  direction  that  unless  such  fine  is  paid  Immeiliately  the 
prisoner  shall  be  imprisoned  for  two  hundred  and  fifty  days.     Ex  parte  Sxceeneyy  339. 

4.  Contempt  of  Court  is  in  the  Nature  of  a  Criminal  Offense,  and  the  proceeding 

for  its  punishment  is  in  the  nature  of  a  criminal  proceeding.     Id, 
6.  Fine  Imposed  for  a  Contempt  is  Punitive,  and  Inflicted  as  Punishment  in 
other  criminal  cases  is  inflicted.     The  direction  for  an  alternative  imprisonment  is 
but  a  mode  for  the  enforcement  of  the  fine,  incident  to  the  power  oi  the  court  to 
impose  the  same,  and  can  not  be  regarded  as  a  punishment  for  the  contempt.    Id. 

6.  Punishment  for  Contempt. — In  a  proceeding  for  contempt  between  the  parties  to  a 

suit  for  disobedience  to  an  injunction,  causing  a  pecuniary  loss  or  injury  to  the  party 
instituting  the  proceeding,  the  court,  in  imposing  punishment  upon  the  wrong-doer, 
may  do  so  for  the  benefit  of  the  party  injured.  Wells,  Fargo  45s  Co,  v.  Oregon  Bail- 
way  and  Navigation  Co,,  647. 

7.  No  Appeal  Lies  to  the  Supreme  Court  from  a  Judgment  of  the  Superior 

Court,  Convicting  a  Party  of  Contempt,  and  imposing  on  him  a  fine  exceeding 
three  hundred  dollars.     Tylrr  v.  Connolly,  779. 

See  Fugitives  from  Justice,  1. 

CONTINGENT  FEE. 
See  Attorneys,  2-4^ 
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continuance. 

1.    CONTINUANCB    ON    ACCCUNT   OF  THE  ABSENCE  OF  A  WITNESS  SHOULD  BE  REFUSED, 

miless  such  attendance  can  be  procured  within  a  reasonable  time.  People  v.  Letcis, 
131. 

2.  Where  a  Motion  fob  a  Continuance  is  Made  on  Account  of  the  Absence  of 

A  Witness,  an  offer  of  the  adverse  party  to  admit  that  such  witness,  if  present, 
would  swear  to  what  was  stated  in  the  affidavit  for  a  continuance  may  be  allowed, 
at  the  discretion  of  the  court,  as  well  after  the  court  has  decided  that  such  evidence 
is  material  as  when  the  motion  is  first  made.     AUlen  v.  Carpenter^  598. 

3.  Admitting  the  Testimony  of  an  Absent  Witness  in  Order  to  Avoid  a  Con- 

tinuance is  not  an  admission  of  the  truth  of  such  testimony,  nor  does  such  admis- 
sion preclude  the  party  admitting  it  from  rebutting  the  same  on  the  trial.     Id, 

4.  In  Reviewing  the  Ruling  of  the  Trial  Cocrt  in  Refusing  to  grant  a  prisoner 

a  continuance,  so  that  the  testimony  of  absent  witnesses  misht  be  produced  to  prove 
an  alihij  the  appellate  court  is  authorized  to  examine  the  whole  record,  as  well  sub- 
sequent to  as  before  such  ruling,  in  order  to  determine  whether  there  was  any  abuse 
of  discretion.  It  may  also  consider  the  fact  that  the  defendant  did  not  himself  take 
the  stand  as  a  witness,  as  it  is  only  at  his  trial  and  before  the  facts  arc  passed  upon 
by  the  jury,  that  his  failure  to  do  so  shall  not  raise  any  presumption  against  him, 
and  under  such  a  state  of  the  record  it  will  not  be  held  that  there  has  been  an  abuse 
of  discretion.     Territory  ▼.  Kinney^  801. 

9 
« 

.CONTRACTS. 

1.  Where  One  Party  to  a  Contract  is  Prevented  from  Fully  Performing  the 

Same  by  the  fault  of  the  other  party,  the  latter  can  not  take  advantage  of  his  own 
wrong  to  exempt  himself  from  liability  thereunder.     Smith  v.  Uoe^  502. 

2.  Contract,  by  the  Terms  of  Which  One  Party  Agrees  to  Pay  All  the  Ex- 

penses, and  furnish  the  skill  and  labor  necessaiy  for  obtaining  a  patent  to  certain 
lands  from  the  United  States,  in  consideration  of  a  conveyance  of  a  part  of  the  land 
so  obtained,  is  valid  and  binding  in  the  absence  of  actual  or  constructive  fraud. 
Gutierrez  v.  Brinkerhoff,  127. 

3.  Defendant's  Previous  Consent  to  or  Subsequent  Ratification  of  certain  work 

done  by  the  plaintiff  can  not  be  inferred  from  the  fact  that,  at  the  latter*s  request, 
he  gave  them  a  statement  of  such  work,  especially  when  it  appears  that  the  work 
was  originally  done  against  his  protest.     Tognini  v.  Hansen^  146. 

4.  An  Agreement  by  the  Terms  of  Which  One  Party  Promises  to  Convey  cer- 

tain land  to  the  other,  in  consideration  of  the  latter's  performing  certain  services, 
conveys  no  interest,  legal  or  equitable,  to  such  latter  unless  the  services  stipulated 
for  are  performed    Emeric  v.  Alvarado,  708. 

See  Attorneys,  2-4;  Corporations,  1;  Husband  and  Wife,  2;  Insane  Persons. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  4-6;  Pleading  and  Practice,  3. 

CONVERSION. 

1.  In  an  Action  against  a  Sheriff  for  the  Convebsion  of  Property  by  reason  of  a 

sale  under  an  execution  against  a  third  person,  where  issue  is  joined  as  to  the  own- 
ership of  such  property  at  the  time  of  sale,  a  finding  that  the  plaintiff  had  sold  the 
property  to  the  execution  debtor,  and  from  the  date  of  such  purchase  until  the  tak- 
mg  by  the  sheriff  the  same  has  remained  in  the  debtor's  possession  **  by  virtue  of 
such  purchase,"  responds  to  the  issue  of  ownership.     IJ  am  wick  v.  Tyrrdy  345. 

2.  Where  Goods  are  Shipped  to  a  Consignee  in  Pursuance  of  an  Agreement 

between  Him  and  the  Shipper  that  the  same  are  to  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  prior  advances  made  by  the  former  to  the  latter,  the  title  to 
the  goods  and  the  right  of  possession  thereof  vest  in  the  consignee  upon  di^livcry 
to  the  carrier;  and  an  action  to  recover  for  a  wrongful  attachment  of  such  goods 
while  in  the  hands  of  the  carrier  should  be  brought  by  the  consignee,  and  not  by  the 
consignor.     Wetzel  v.  Power ^  791. 

3.  Action  for  the  Conversion  of  Personal  Property  is  not  Barred  by  thta  stat- 

ute of  limitations,  when  the  evidence  fails  to  show  when  such  statute  commenced  to 
run.     WhUcomb  v.  McClintock^  870. 

See  Husband  and  Wife,  3. 
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COPYRIGHT. 

1.  Feinted  Copt  op  Title  op  Book,  etc. — The  "printed"  copy  of  the  title  of  a  book 

or  other  article,  required  by  section  495G  of  the  revised  statutes,  to  be  delirered  or 
mailed  to  the  librarian  of  congress,  may  be  "  printed  "  with  a  pen  as  well  as  type, 
with  or  w^ithout  the  aid  of  tracing-paper.     Chapman  v.  Ferry^  105. 

2.  Deposit  op  Copies  op  Work  with  Librarian. — The  copies  of  a  copyright  work 

required  by  section  4959  of  the  revised  statutes  to  be  deposited  with  the  librarian 
of  congress  witliin  ten  days  after  publication  may  be  so  deposited  after  the  printing 
of  the  work,  and  before  its  formal  publication.     Id. 

3.  Copyright  op  Map,  Infringemnt  op. — ^It  is  difficalt  to  say,  in  some  cases,  what 

constitutes  an  infringement  of  the  copyright  of  a  map,  but  where  the  subsequent 
map  appears  to  have  been  substantially  copied  from  the  prior  one,  without  alteration 
or  revision,  except  in  scale  and  color,  there  is  clearly  an  infringement,  which  autho* 
rizes  a  court  of  equity  to  enjoin  the  sale  of  such  infringing  map  and  to  require  the 
publisher  to  account  for  the  proHt^T  arising  from  the  sale  thereof.    Id, 

CORPORATIONS. 

1.  The  Repeal  op  a  Municipal  Charter  does  not  Impair  the  validity  of  contracts 

made  under  its  provisions,    Mtytr  v.  Porter j  874. 

2.  Municipal  Corporation,  the  Charter  op  Which  Imposes,  and  Which  Asstves 

the  Duty  of  exclusively  controlling  and  regulating  the  distribution  of  water  within 
its  limits,  for  irrigating  and  other  purposes,  although  it  may  not  own  the  water  so 
used,  is  liable  for  damages  suffered  by  a  private  individual  by  reason  of  its  neglect 
to  perform  such  duty  with  reasonable  care' and  prudence,  although  no  right  of  action 
against  the  municipality  is  expressly  given  by  statute.  Such  duty  is  ministerial  and 
not  judicial.     Levy  v.  Salt  Lake  Cityy  310. 

3.  Distinction  between  the  Liability  op  a  Municipal  Corporation  for  failure  to 

perform  duties  imposed  on  them  by  charter,  and  the  liability,  under  such  circnm- 
stances,  of  quasi  corporations,  such  £ks  counties  and  towns,  stated.     Id, 

4.  PowEiw  OP  A  Municipal  Corporation. — Apart  from  the  few  faculties  incident  to 

the  existence  of  a  municipal  corporation,  sucn  as  the  capacity  to  sae  and  be  sued  and 
have  a  common  seal,  it  has  no  power  to  do  any  act  except  such  as  are  essential  to 
the  plain  purpose  of  its  creation,  or  are  authorized  by  the  express  provisions  of  its 
charter,  or  a  clear  or  necessary  implication  therefrom.  In  re  Lee  Tong^  35. 
6.  Where  the  Charter  op  a  Municipal  Corporation  Requires  It  to  Do  a  Certain 
Ad'  by  resolution,  it  may  do  the  same  by  ordinance.   Los  Angeles  v.  Waldrotif  Xw. 

6.  The  !Power  op  Contractino  for  Cottnty  Printing  is  Given  by  the  Political 

Code,  sections  3766,  4046,  and  4047,  to  the  boards  of  supervisors  of  the  respective 
counties,  and  not  to  a  county  or  township  officer.  THmes  Publishing  Co,  v.  County 
of  Alameda,  482. 

7.  The  Publication  op  the  Delinquent  Tax  List  op  a  County  is  Part  op  the 

County  Printing  required  to  be  published  by  the  tax  collector,  and  is  included  in 
a  contract  made  by  the  board  of  supervisors  providing  for  the  publication  of  "all 
notices  required  to  be  published  by  the  board,"  and  "all  notices  that  are  required 
to  be  published  by  any  county  or  township  officer  that  may  be  ordered  by  the 
board.  *    Id. 

8.  When  a  Contract  has  been  Awarded  according  to  Law,  work  required  by  law 

to  be  done  in  performance  of  it  is  in  legal  effect  done  by  order  of  the  board  of 
supervisors  who  let  the  contract  for  it,  and  is  a  chaise  itgainst  the  county,  enforce- 
able according  to  the  terms  of  the  contract.     Id, 

9.  President  op  a  Corporation  j^  Authorized  to  Donate  Land  to  a  county,  to  be 

used  for  public  purposes,  by  virtue  of  a  resolution  of  the  board  of  trustees,  empow- 
ering him  to  deed  and  convey  to  purchasers  such  land,  at  his  discretion.  State  t. 
GlenUf  50. 

10.  Bona  Fide  Purchaser  prom  a  Thiep  op  Certipicates  op  Stock,  standing  on 
the  books  of  the  company  in  the  name  of  one  person,  although  owned  by  another, 
acquires  no  title  as  against  the  real  owner,  notwithstanding  such  certificates  wore 
regularly  indorsed  by  the  person  in  whose  name  they  stood,  if  they  were  stolen 
without  the  fault  or  negligence  of  tlie  owner.     Barstow  v.  Savage  Mining  Co.,  116. 

11.  Certificate  op  Stock  in  an  Incorporated  Company  is  not  a  negotiable  instni- 
ment  according  to  the  definition  of  the  civil  code.     Id. 

12.  Bona  Fide  Purchaser  of  Certificates  of  Stock  from  One  who  has  not  the 
title  and  has  no  authority  to  sell,  who  relies  upon  the  negligence  of  the  owner  for 
his  protection,  must  show  that  such  negligence  wa3  the  proximate  cause  of  his 
deceit.    Id, 
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13.  One  Who  Pubchases  Stock  fob  Another,  with  Money  Advanced  by  Himself, 
taking  the  title  thereto  in  his  own  name,  has  a  special  property  in  the  stock  &o  pur- 
chased, and  may  hold  the  same  as  security  for  such  advances;  nor  is  he  compelled 
to  ohey  an  order  to  sell,  given  him  by  the  party  for  whom  such  purchases  were  made, 
which  would  necessarily  result  in  a  loss  to  himself.     Jones  v.  Gallagher,  307. 

14.  Question  of  Good  Faith  and  the  Exercise  of  a  Sound  Discretion  on  the  part  of 
the  one  so  refusing  to  sell  should  be  left  to  the  jury.     Id. 

15.  Direction  by  the  Owner  of  Such  Sto^k  to  the  Holder  Thereof  to  sell  the  same 
and  invest  the  proceeds  in  another  stock,  constitutes  an  indivisible  order,  and  con- 
fers no  authority  on  the  holder  to  sell  and  apply  such  proceeds  to  the  owner's  account 
due  him.     Id. 

16.  WnEfHER  Damages  Resulted  to  Such  Owner  by  Reason  of  a  Report  to  Him  by 
the  holder  of  such  stock  that  he  had  sold  the  same  at  a  certain  date,  when  in  fact 
they  were  not  sold,  but  were  held  by  him  for  a  long  time,  and  afterwards  sold  at  an 
advanced  price,  is  a  question  for  the  jury.     Id. 

17.  Justice's  Court  had  Jurisdiction  Phior  to  the  Adoption  of  the  Present  Con- 
stitution to  entertain  an  action  by  one  having  a  claim  against  a  life  insurance  corn- 
pany,  incorporated  under  the  act  of  April  22,  18G6,  against  a  stockholder  in  such 
company,  to  recover  his  proportionate  sliare  of  such  liability,  when  the  same  is  less 
than  three  hundred  dollars.     Morrow  v.  Superior  Court,  1 14. 

18.  Liability  of  a  Stockholder  for  the  Debts  of  Such  ComFany  is  Primary,  and 
not  contingent  upon  the  fa<:t  that  the  creditor  has  exhausted  his  remedies,  or  any 
Dart  of  them,  against  the  corporation.     Id. 

19.  Kight  of  Transferee  of  Unrecorded  Stock  to  Vote  at  Corporate  Election. 
Transfer  of  stock,  until  entered  upon  the  books  of  the  company,  confers  on  the  trans- 
feree, as  between  himself  and  the  company,  no  right  beyond  that  of  having  such 
transfer  properly  entered.  Until  that  is  done  or  demanded  to  be  done,  the  person 
in  whose  name  the  stock  is  entered  on  the  books  of  the  company  is,  as  l)etwceu  him- 
self and  the  company,  the  owner  to  all  intents  and  purposes,  and  particularly  for 
the  purpose  of  an  election.     People  ex  rel.  Probert  v.  Hobinson,  47. 

20.  Forfeiture  of  Corporate  Rights. — The  legislature  may  provide  that  a  corpora- 
tion shall  cease  to  exist  or  forfeit  a  particular  right  or  privilege,  unless  it  does  cer- 
tain things  within  a  given  time,  and  in  case  of  such  failure  the  prescribed  conse- 
quence will  follow,  of  course,  without  the  intervention  of  a  court  or  any  proceeding 
to  declare  or  establish  the  same;  but  the  provisions  in  the  acts  aforesaid,  to  the  effect 
that  the  grants  thereby  made  to  the  Northern  Pacific  Railway  Company  are  made 
upon  the  condition  that  the  road  will  be  completed  within  a  certain  time,  have  no 
such  effect,  but  are  simply  conditions  subsequent  without  any  special  consequence 
prescribed  for  a  breach  of  them,  and  therefore  no  one  can  complain  of  any  such 
breach  or  take  advantage  of  it,  except  the  government  of  the  United  States,  and  it 
only,  as  declared  in  the  act,  for  the  purpose  of  securing  *  *  a  speedy  completion  of 
the  said  road."    Hughes  v.  Northern  P.  R'y  Co.,  21. 

21.  In  an  Action  against  a  Corporation  Founded  on  the  Unlawful  or  Tortious 
Acts  of  its  Agents  or  servants,  the  fact  whether  the  acts  complained  of  were  done 
bjr  such  agents  on  their  own  account  exclusively,  or  on  behalf  of  the  corporation  and 
within  the  scope  of  their  employment,  need  not  ordinarily  be  established  by  the 
plaintiff  by  proof  of  what  occurred  at  some  meeting  of  the  directors  of  the  corpora- 
tion, but  by  proof  of  what  the  agents  and  servants  had  done,  and  of  the  attending 
circumstances  indicating  the  purpose  of  their  acts  and  the  object  to  be  attained 
thereby;  and  if  the  corporation  accepted  such  aqts  and  used  the  fruits  thereof,  proof 
thereof  might  be  given  to  establish  the  corporate  liability.  Denver  d:  Eio  Grande 
Railway  Co.  v.  II arris,  826. 

22.  Corporations  are  Liable  for  ETvery  Wrong,  Trespass,  and  Tort  Committed 
BY  their  Agents  and  employees  within  the  scope  of  their  employment,  to  the  same 
extent  as  indiWduals  under  like  circumstances.  The  doctrine  ot  ultra  vires,  as  for- 
merly understood,  does  not  have  any  application  to  such  cases.     Id. 

23.  A  Railroad  Corporation  is  Liabi-e  for  the  Acts  of  Violence  or  the  Torts  of 
AN  Armed  Body  of  men,  formed  of  its  servants  and  employees,  in  taking  forcible 
possession  of  another  railroad  by  its  authority.  Such  acts  of  ite  agents,  as  well  as 
their  declarations  in  respect  thereto,  are  admissible  in  evidence,  as  tending  to  prove 
an  authorization  by  the  corporation;  and  if  the  latter  accepted  and  received  into  its 
possession  and  assumed  control  of  the  railroad  so  seized,  and  operated  the  same, 
such  facts  would  be  strong  circumstantial  evidence  that  the  agents,  in  taking  such 
possession,  were  acting  within  the  scope  of  their  employment  and  under  the  direc- 
tion of  their  principal.     /(/.  ^ 

24.  Status  of  territorial  corporations  after  organization  of  state  (note),  320. 

See  Agent,  2;  Attachment,  1;  Trusts,  1. 
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COSTS. 

L  Pkes  for  Mileage  or  Attendance  of  the  Successful  Party's  Witnesses  ciy 
NOT  BE  Taxed,  and  judgment  therefor  entered,  against  the  losing  party,  when  such 
'witnesses  have  not  been  subpoenaed  in  the  case  according  to  law,  or  sworn  or  exam- 
ined, although  present  in  court  at  the  request  of  the  successful  party.  Mmgkr 
V.  Van  Zandt,  663,  666. 

2.  A  Judgment  for  Costs  was  Void,  under  the  Practice  Act  of  1851,  Sechox 

511, -and  may  be  collaterally  attacked,  wlien  the  costs  were  not  inserted  by  the  clerk 
at  the  time  of  the  entry  of  the  judgment,  but  were  inserted  by  him  afterwards,  with- 
out any  order  of  the  court;  and  a  sale  of  laud  under  an  execution  issued  on  such 
judgment  confers  no  title  on  the  purchaser.     ETneric  v.  Alvarado,  708. 

3.  A  Defendant  is  Entitled,  as  of  Course,  to  a  Judgment  for  ms  Costs  and  dis- 

bursements incurred  in  the  trial  of  an  action  brought  to  determine  the  plaintiffs'  title 
to  certain  land,  and  to  enjoin  the  defendant  from  trespassing  upon  the  same  and  from 
asserting  anv  title  thereto,  when  the  court  finds  that  there  is  no  cause  of  action 
against  the  defendant.     Lawrence  v.  Gktchell,  861. 

4.  The  Defendant  is  Entitled  to  a  Judgment  for  his  Costs,  in  an  action  proeecnted 

in  the  district  court  for  the  recovery  of  money  only,  and  arisins  on  contract,  when 
the  plaintiff's  recovery  is  for  a  less  amount  than  one  hundred  dollars.  Buaby  v.  Car- 
penter,  837. 

See  Arbitration  and  Award,  7;  Eminent  Domain,  1;  Judge,  1;  Kew  Trial,  7. 

COUNTER-CLAIM. 

1.  Items  of  a  Counter-claim  Which  Accrued  after  the  Commencement  of  the 

action  can  not  be  given  in  evidence  by  the  defendant.     Paige  v.  Carter,  558. 

2.  In  the  Absence  of  the  Evidence  Introduced  on  the  Trial,  an  appellate  court  will 

not  reverse  a  judgment  for  the  plaintiff,  much  less  in  amount  than  that  sued  for,  oa 
the  ground  that  the  jury  failed  t<o  allow  such  proper  amount  of  the  defendant's  ooau- 
ter-claim  as  the  evidence  warranted.    Jonea  v.  Jyathrop,  279. 

COUNTY  PRINTING. 
See  Corporations,  6-8. 

COUPONS. 
See  Statute  of  Limitations,  13. 

COVENANTS, 
)5ee  Landlord  and  Tenant,  4,  5;  Water  Rights,  17. 

CRIMINAL  LAW. 

1.  An  Imprisonment  is  Legal,  under  Section  19  of  the  Habeas  Corptts  Act, 

where  the  commitment,  which  in  this  territory  is  a  certified  copy  of  the  judgment, 
fuUy  shows  the  character  of  the  court  rendering  the  judgment  the  names  of  tlje 
judge  and  clerk,  and  the  date  of  the  judgment,  although  such  judgment  does  not 
contain  the  usual  recitals.     In  re  Waldrip^  44. 

2.  After  a  Plea  of  Not  Guilty -to  an  Indictment  Charging  the  Defendant  with 

a  previous  conviction  of  a  like  offense,  the  defendant  is  not  entitled,  as  of  rights  to 
withdraw  such  plea  on  the  trial,  and  plead  guilty  to  the  charge  of  previous  convic- 
tion.    People  V.  Leicis,  131. 

3.  Refusal  to  Allow  Defendants  to  Withdraw  their  Plea  of  Not  GL^LTY,  an.l 

to  iuterpose  instead  a  demurrer  and  a  motion  to  set  aside  the  information,  is  not  an 
abuse  of  discretion.     People  v.  Sfiem  Ah  Fook,  112. 

4.  Denial  of  a  Motion  to  Set  Aside  an  Information  which  was  subscribed  by  the 

district  attorney  of  the  county,  is  not  error,  where  it  does  not  affirmatively  appear 
from  the  transcript  that  before  the  filing  thereof  the  defendants  bad  not  been  legally 
committed  by  a  magistrate.     Id. 

5.  No  Appeal  Lies  to  the  Supreme  Court  in  Criminal  Cases,  unless  the  same  are 

prosecuted  by  indictment  or  information.     Tyler  v.  Connolly^  779. 

6.  No  Appeal  Lies  in  a  Prosecution  for  Murder,  from  an  Order  denying  a  motion  in 

arrest  of  judgment,  or  from  a  judgment  entered  upon  a  plea  of  former  ccMivictiQD. 
People  v.  Majorat  859. 
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7.  When  Two  I^ebsoks  abb  Mubdbrbd  in  the  Execution  of  a  Conspiract,  entered 

"^nto  for  the  purpose  of  robbing  one  of  them,  the  act  of  each  conspirator  in  further- 
ance of  Euch  design  is  the  act  of  each  and  every  of  the  others,  and  each  is  guilty  of 
the  murder  of  each  of  the  murdered  meu,  and  liable  to  prosecution  therefor.     Id, 

8.  Murder — Instruction  as  to  Implication  of  Malice. — Where  the  statute  provided 

that  "malice  is  to  be  implied  when  no  considerable  provocation  appcam,  or  when  all 
the  circumstances  of  the  killing  show  an  abandoned  and  malignant  heart,''  an  in- 
struction is  sufficient  to  the  eflect  that  *' malice  is  always  to  be  implied  when  the 
circumstances  of  the  killing  show  an  abandoned  and  malignant  heart."  People  v. 
McDonald,  141. 
9-  Language  of  Sdch  Statute  is  in  the  Alternative,  and  is  Equivalent  to  the  pro- 
vision that  malice  shall  be  implied  in  either  case,  when  no  considerable  provocation 
appears,  or  when  the  circumstances  show  an  abandoned  and  malignant  heart,  and  it 
was  proper  for  the  court  below  to  instruct  the  jury  upon  either  ground,  for  the  im- 
plication of  which,  in  its  judgment,  there  was  evidence  applicable.     Id. 

10.  Omission  from  the  Instruction  of  the  Word  "All"  as  given  in  such  statute  was 
not  error.  The  word  *•  all"  in  the  connection  used  in  the  statute  is  a  word  of  em- 
phasb  only,  and  is  not  in  any  sense  essential  to  the  completeness  of  the  direction. 
id. 

11.  Instruction  as  to  Degrees  of  Murder. — On  the  trial  of  an  indictment  for  mur- 
der, it  is  the  duty  of  the  court,  even  without  a  request  from  the  prisoner,  to  prop- 
erly instruct  the  jury  with  respect  to  ea6h  and  every  of  the  degrees  of  that  crime, 
within  the  definition  of  which  there  is  any  evidence  whatever  which  can  possibly 
bring  the  case;  and  the  omission  of  the  court  so  to  instruct  the  jury  concerning  a 

E articular  degree  of  murder,  even  though  not  requested  to  do  so  oy  the  prisoner  or 
is  counsel,  where  there  was  any  evidence  whatever  tending  to  bring  the  case  within 
that  degree,  is  error  requiring  a  new  trial.     Territory  of  N.  M.  v.  jSUchols,  688. 

12.  Murder  in  the  Second  Degree. — The  statutory  definition  of  murder  in  the  sec- 
one  degree — **the  killing  of  a  human  being  without  authority  of  law,  when  pcrpe- 
tmted  by  an  act  imminently  dangerous  to  others  and  evincing  a  depraved  mind 
regardless  of  human  life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual " — does  not  contemplate  a  homicide  committed 
^'upon  a  sudden  impulse  and  great  heat  of  passion,"  but  a  killing  perpetrated  by  an 
act  imminently  dangerous  to  others,  withont  design  to  effect  the  death. of  any  par- 
ticular person,  and  evincing  a  reckless  disregard  of  human  life— such  as  recklessly 
firing  a  pistol  into  a  crowd,  or  casting  a  stone  from  the  top  of  a  house  into  a  crowded 
street,  without  thought  or  regard  of  the  consequences  of  such  acts,  or  as  to  who 
should  be  injured  or  killed  thereby.     Id. 

13.  Erroneous  instruction. — ^The  evidence  showed  that  the  prisoner  was  playing  cards 
with  the  deceased  and  another  person  at  a  table.  The  prisoner  charged  the  deceased 
with  cheating,  and  then  jumped  up  and  drew  a  pistol,  when  the  deceased  clinched 
with  him,  and  both  fell  to  the  floor,  the  deceased  being  uppermost.  One  of  the  by- 
standers took  prisoner's  pistol  away  from  him.  The  two  then  got  up,  and  after 
getting  up  tlie  prisoner  stepped  about  four  feet  to  where  his  overcoat  was,  drew 
irom  it  another  pistol,  and  immediately  shot  at  and  killed  the  deceased.  Upon 
these  facts  the  court  instructed  the  jury  that*  '*if  the  prisoner  premeditated  the 
death  of  deceased,  it  is  murder  in  the  first  degree.  If  he  killed  him  upon  a  sudden 
impulse  and  in  great  heat  of  passion,  but  under  circumstances  which  showed  an 
abandoned  mind,  regardless  of  human  life,  he  is  guilty  of  murder  in  the  second 
degree."  Held,  that  the  instruction  concerning  murder  in  the  second  degree  waa 
error;  that  the  evidence  pointed  either  to  murder  in  the  first  degree,  or  to  murder 
in  the  fourth  degree,  which  is  defined  by  the  statute  to  be  **  the  killing  of  another 
in  the  heat  of  passion  without  design  to  effect  death,  by  a  dangerous  weapon."    Id. 

14.  Evidence  in  This  Case  Held  Sufficent  to  Sustain  the  judgment  of  conviction 
of  munler.     People  v.  Biddlecome,  691. 

15.  The  Larceny  of  a  Bull,  Cow,  Steer,  or  Calf  is  Grand  Larceny,  iiTespective 
of  the  value  of  the  animal  stolen,  under  section  487  of  the  penal  code.  People 
V.  Bartiea,  772. 

10.  A  Bail  Bond,  Given  for  the  Release  of  a  Person  Held  for  Grand  Larceny, 
is  not  void  on  the  ground  that  no  offense  was  alleged,  and  that  the  names  of  the 
owners  of  the  property  were  not  stated,  when  the  complaint  on  which  the  prisoner 
was  held  charges  him  with  the  larcency  of  "two  head  of  cattle  of  the  value  of  twen- 
ty-five dollars  each,"  the  same  being  "  the  property  of  Page  Bros."    Id. 

n.  Indictment  for  Larceny  should  Allege  the  Ownership  in  the  thing  stolen  as 
of  the  date  when  the  offense  waa  committed.    People  v.  LetviSf  131. 
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18.  In  a  pRosEcmo?^  for  the  Labceny  of  Propebtt  That  i)OES  not  Easily  Pass 
FROM  Hand  to  Hand  the  Prisoner's  Exclusive  and  Unexplained  Possession 
of  the  stolen  property,  recently  after  the  theft,  is  not  only  a  circumstance  to  be  cod- 
sidered  as  tending  to  show  the  prisoner's  guilt,  but  raises  such  a  presumption  that 
he  is  the  thief,  that  the  burden  of  proof  is  taken  from  the  prosecution  and  Laid  npon 
him.     Territory  of  Arizona  v.  Casio,  C56. 

19.  Information  Charging  the  Defendant  with  the  Crime  of  Eubezzlfjiekt  is 
not  demurrable  for  describing  him  as  a  ^*  bailee  accommodatumf"  if  otherwise  unob- 
jectionable.    People  V.  Floret,  137. 

20.  Im3iatebial  Allegation  in  an  Indictment  Charging  the  Defendant  with  the 
crime  of  arson  need  not  be  proved.  An  allegation  in  such  indictment  that  the 
defendant  occupied  the  building  that  was  burned  is  immaterial,  and  the  court  may 
charge  the  jury  that  it  need  not  be  proved.     People  v.  Lee  J/ung,  45. 

21.  Definition  of  the  Crime  of  Arson  may  be  Given  to  a  Jury  in  the  language  of 
the  code,  and  it  is  not  error  for  the  court  to  refuse  to  instruct  them  that  "arson  is 
a  crime  against  the  security  of  the  dwelling-house  as  such  and  the  poasession,  and 
not  against  the  dwelling  as  property.     Id. 

See  Contempt;  Evidence,  20-31;  Gaming;  Indians,   1,  2;  Instructions,  3,  5,  9, 11; 

Judgment,  21;  Riot. 

CUSTOMS  OF  MINERS. 
See  Nuisance,  10. 

DAMAGES. 

1.  Compensatory  Damages,  the  Elements  of.  Stated. — A  person  receiving  a  willfal 

injury  from  another  is  entitled  to  recover  compensatory  damages  therefor,  irre- 
spective of  the  motive  of  the  wrong-doer,  or  hia  own  calling  or  condition  in  life. 
JBoyle  V.  Case,  327. 

2.  Punitive  Damages,  when  Allowed  in  addition  to  compensatory  damages,  and 

what  for.     Id. 

3.  Vigilance  Committee. — No  ]plea  of  the  public  eood  or  safety  can  justify  a  volun- 

tary assemblage  of  people  in  mflicting  a  personal  injury  upon  any  individual,  but  in 
an  action  to  recover  damages  therefor,  the  jury,  in  considering  whether  the  plaintiff 
is  entitled  to  punitive  damages  or  not,  may  and  ought  to  take  into  account  the 
causes  or  motives  which  led  the  defendants  to  do  the  wrong  complained  of.    Id, 

4.  Damages  Which  are  not  the  Usual  and  Natural  Consequences  of  the  wrong- 

ful act  complained  of  can  not  be  recovered  imless  specially  pleaded.  Tucker  v. 
Parks,  264. 

6.  Neither  Probable  Profits  nor  Prospective  or  Speculative  Damages  can  be 

Recovered  in  an  action  for  the  breach  of  a  contract  for  the  sale  of  milling  ma- 
chinery. Jones  V.  Nathropt  279. 
C.  Measure  of  Damages  in  an  Action  for  Cutting  Timber  on  the  public  lands,  in 
case  the  trespass  is  inadvertent  and  not  willful,  is  the  value  of  the  timber  in  the 
tree;  but  where  the  trespass  is  willful,  the  value  of  the  labor  put  upon  it  by  ^e 
trespasser  must  be  added  to  the  value  in  the  tree,  with  interest  thereon  in  either 
case.     United  Slates  y.WiUiamSf  100. 

7.  Trespass  by  Mistake. — The  defendant  claimed  to  have  taken  up  a  homestead  on 

the  north-west  quarter  of  section  22,  of  township  19,  and  while  intending  to  cut 
saw-logs  thereon  with  intent  to  dispose  of  the  same,  did  by  mistake  cut  said  logs 
on  the  north-east  quarter  of  said  section:  Held,  that  if  the  defendant  had  cat  the 
logs  on  the  north-west  quarter,  as  he  intended,  it  would  have  been  a  willful  trespass, 
and  therefore  his  mistake  was  immaterial,  and  he  M-as  liable  to  the  United  States 
for  the  value  of  said  logs  as  a  willful  trespasser.     Id. 

See  Contempt,  6;  Corporations,  16;  Eminent  Domain,  3,  8;  Replevin,  1,  4,  o; 

Streets,  2.  • 

DEBRIS,  MINING. 
See  Adverse  Possession,  3;  Nuisance,  1,  2,  4,  7,  8,  10, 

DEDICATION. 

1,  The  Mere  Offer  of  the  State  to  Dedicate  a  Portion  of  the  Harbor  of  the 
City  and  County  of  San  Francisco  to  such  city,  if  the  latter  would  deepen  aiid 
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improye  it  in  a  manner  prescribed  by  the  legislature,  did  not  constitute  a  dedica- 
tion per  se.  In  order  to  complete  the  dedication,  it  was  necessary  for  the  city  to 
accept  such  offer  and  make  the  improvements.  Until  such  acts  were  done,  the 
state  had  the  right  to  recall  its  offer  in  whole  or  in  part,  and  to  deal  with  the  sub- 
ject of  it  in  the  exercise  of  its  sovereign  powers.    People  v.  WiUianu,  572. 

2.  VOLUNTABY  CONVEYASCE  OF  LaND  TO  A  UOUNTY,  BY  DeED  OF  BARGAIN  AND  SaLE, 

which  recites  that  such  conveyance  is  made  **  for  the  purpose  of  erecting  thereon 
county  buildings,  to  which  the  same  is  hereby  dedicated,  for  the  use  and  benefit  of 
the  party  of  the  second  part,  its  successors  and  assigns  forever,"  vests  as  complete 
a  title  in  the  county,  if  the  land  is  used  for  such  purpose,  as  if  it  had  obtained  the 
same  b^  purchase,  without  such  words  of  dedication.    State  y.  Olenn,  50. 

See  COBFOBATIOKS,  9. 

DEED. 

1.  Grant  of  a  Private  Right  to  Quarry  Kock  on  the  Grantor's  Land,  with  a  right 

of  way  to  and  from  the  quarry  for  the. purpose  of  its  removal,  does  not  give  the 
gnmtee  an  exclusive  right  of  possession,  or  a  right  to  any  possession  disconnected 
with  the  purposes  of  the  grant.  Such  grantee  can  not  authorize  a  railroad  to  occupy 
such  land  for  the  ordinary  purposes  of  its  business,  and  if  he  does  so,  the  grantor, 
as  the  owner  in  fee  of  the  huid,  may  maintain  ejectment  against  it.  SneU  v. 
Wasatch  &  Jordan  Valley  Railway  Company f  631. 

2.  Association,  Members  of,  and  Interest  therein. — ^Where  W.,  by  deed,  conveyed 

certain  real  estate  to  '*an  association  of  persons,"  without  naming  all  of  the  persons 
who  composed  that  association  at  the  date  of  the  deed,  the  court  will,  upon  issues 
raised  thereon,  inquire  into  and  determine  who  composed  the  association  at  the  time 
of  the  conveyance  to  it,  and  the  interest  which  each  member  of  the  association  took 
in  the  property  conveyed  to  the  association.  PraU  v.  California  Mming  Company, 
87. 

3.  Presumptions  Arising  from  a  Deed  may  be  Overcome  by  evidence,  clear  and  con- 

vincing, contradicting  such  presumptions.     Id, 

4.  Parties,  Conduct  and  Action  of. — The  contemparaneous  and  subsequent  action  of 

parties  in  disposing  of  property  in  which  they  are  jointly  interested,  may  be  con- 
sidered as  illustrating  and  evincing  their  understanding  of  their  rights  and  interests 
in  that  property  at  the  time  such  interests  were  acquired  therein.    Id, 

5.  The  Insertion  of  the  Name  "  Thomas  Heftum"  in  a  Bond  for  a  Deed  signed  by 

Thomas  Hepburn  is  immaterial.    Hall  v.  Rice^  346. 

6.  Grantee  is  as  Necessary  to  a  Conveyance  as  a  Grantor,  and  it  follows  that  a 

United  States  land  patent  to  a  fictitious  grantee  is  absolutely  null  and  void.  U,  S, 
V.  Southern  CoL  etc.  Co,,  11. 

7.  Notice  of  the  Grantor's  Intention  to  Rescind  the  Conveyance  and  demand  a 

return  of  the  property  conveyed,  on  account  of  fraud  in  obtaining  such  conveyance, 
is  not  necessary  where  the  grantee  is  a  fictitious  person.     Id, 

See  Bona  Fide  Purchasers,  2;  Estoppel,  1;  Findings,  9;  Fraud,  1;  Mortgage,  2-4; 

Trusts,  2. 

DEFAULT. 

1-  Grantees  of  a  Defendant  in  the  Subject-matter  of  an  Action  abe  his  "Legal 
Representatives,"  as  that  phrase  is  used  in  section  473  of  the  code  of  civil  proced- 
ure, and  as  such  are  entitled  to  represent  him  and  defend  said  action  in  his  name. 
Plummer  v.  Brovm,  255. 

2.  Such  Legal  Representatives  of  a  Defendant  are  Entitled  to  Relief  from  a  de- 
fault taken  against  their  grantor,  upon  such  terms  as  appear  just  to  the  court.    Id. 

3-  The  Taking  of  a  Default  against  the  Defendant  upon  Failure  to  Plead  is  a 
Privilege  of  the  plaintiff,  and  if  he  chooses  to  waive  it  previous  to  trial  it  is  not  a 
matter  of  which  the  party  in  default  can  complain,  nor  can  it  affect  the  validity  of 
the  judgment.  The  only  purpose  of  a  default  is  to  limit  the  time  during  which  the 
defendant  may  file  his  answer,  and  such  time  never  extends  beyond  a  trial  and  judg- 
ment.    ManviUe  v.  Parks,  603. 

See  Pleading  and  Practice,  25;  Remittitur,  1. 

DELINQUENT  TAXES. 
See  Appeal,  9;  Cobporatioss,  6-8;  Taxation,  15. 
Vol,  1—2 
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BEMURBER. 

•  .  _ 

1.  Defendant  in  Demubrino  to  a  Complaint  fob  Failitrb  to  Statb  Pacts  Sufti- 

ciEXT  to  constitute  a  canse  of  action,  and  specifying  in  his  demurrer  certain  grounds 
of  insufficiency,  can  only  rely  upon  the  defects  specified.  It  is  otherwise  if  the  de* 
murrcr  is  general,  and  without  specification.  Lopez  v.  Central  Ariz(ma  Mining  Co,, 
41. 

2.  Objection  that  an  Answeb  does  not  Ontain  Facts  Sxtfficient  to  constitute  a 

defense  may  be  made  in  the  supreme  court  for  the  first  time.  If,  howeyer,  the  an- 
swer contains  any  defense,  the  objection  must  be  overruled.  CcUdweU  v.  Ryddy, 
295. 

3.   OBJECnON  THAT  AN  AnSWEB  CONTAINS  INCONSISTENT  DEFENSES   CAN   NO^  BE   MaDI 

by  demurrer,  but  by  motion  to  strike  out  or  to  require  the  defendant  to  elect  upon 
which  he  will  stand.    Id, 

4.  Objection  Baised  to  a  Compijiint  by  Demubbino  for  a  misjoinder  of  causes  of 

action  is  waived  by  answering.     ffammersmUh  v.  Avery y  662. 

5.  Question  as  to  the  Sufficiency  in  Law  of  an  Answeb  is  Raised  by  the  filing 

of  a  demurrer  to  a  replication.    Broum-y,  Ttickery  489. 

6.  Pleading. — When  a  special  count  of  the  declaration  has  been  demurred  to,  and  the 

demurrer  sustained,  and  the  plaintiff  has  thereupon  filed  other  amended  counts, 
upon  which  issue  has  been  joined,  it  is  error  for  the  trial  court,  against  an  objec- 
tion by  the  defendant,  to  submit  to  the  jury  any  issues  as  arising  on  such  original 
count,  to  which  a  demurrer  had  been  sustained.    Luna  t.  Mohr,  673. 

See  Eminent  Domain,  5. 

DEPOSITIONS. 

1.  Subpoenas  Issued  by  a  Notaby  Public  in  Pboceedings  befobb  Him  to  take  the 

depositions  of  witnesses,  can  not  be  quashed  by  the  court  on  the  ground  that  the 
affidavit  upon  which  they  were  issued  was  not  sufficient.  PJister  y.  Superior  Court, 
134. 

2.  Party  Desibino  has  the  Right  to  Take  Depositions,  and  the  adverse  party 

may  object  to  them  when  the  same  are  offered  in  evidence,  if  the  proceedings  are 
irregular.     Id, 

3.  Depositions  Taken  in  an  AcnoN  in  Anotheb  Coubt  between  the  Same  Pas- 

ties, and  in  regard  to  the  same  subject-matter,  are  admissible  in  evidence  upon 
parol  proof  of  the  existence  of  such  former  action.    Ayers  y.  6'Awum,  520. 

DEPOSITS  IN  BANK. 
See  Statute  OF  Limitations,  11,  12;  Taxation,  U. 

DETAINER. 
See  Fobcible  Entby  and  Detainxb. 

DISCHARGE  OF  MORTGAGE. 
See  MoBTOAGE,  6-8. 

DISQUALinCATION  OF  JUDGE. 
See  Judge,  1. 

DIVORCE. 

1.  Legislative  Divobce — ^Validity  op. —The  territorial  legislature  of  Oregon  had  power, 
under  the  organic  act  of  congress  creating  the  territory,  to  grant  special  divorces. 
The  exercise  of  such  power  is  not  in  conflict  with  the  provision  of  the  United  States 
constitution  prohibiting  states  from  passing  laws  impairing  the  obligations  of  con- 
tracts;  nor  by  the  last  clause  of  article  2  of  the  ordinance  of  1787  for  tne  government 
of  the  territory  north-west  of  the  river  Ohio,  providing  •*  that  no  law  ought  ever  to 
be  made  or  have  force  in  said  territory  that  shall  in  any  manner  whatsoever  interfers 
with  or  affect  private  contracts  or  engagements,  bona  fide  and  witliout  fraud  previ- 
ously formed;"  nor  by  article  4  of  said  ordinance  prohibiting  the  territorial  l<^;isla- 
tures  from  interfering  "with  the  primary  disposal  of  the  soil  by  the  United  States  in 
congress  assembled,  nor  with  any  regulations  congress  may  tind  necessary  for  secar- 
ing  the  title  ^in  such  soil  to  the  bona  fide  purchoBers."    Mayruxrd  v.  VoixniiMy  840. 
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2.  The  Bight  or  a  Wifb  to  Land  Claimed  under  the  Oregon  i)oirATiON  Law  does  not 

become  perfect  UDtil  the  residence  and  cultivation  thereon  by  her  hnsband^as  her 
husband,  is  complete.  Such  act  contemplates  a  common  residence  and  settlement  by 
both  hasband  and  wife.  Consequently,  an  act  of  the  legislature  of  Oregon,  divorcing 
a  husband,  who  had  located  a  section  of  land  under  such  act,  from  his  wife,  who  had 
.  never  been  a  resident  of  Oregon,  does  not  impair  any  of  the  wife*s  right  of  property 
in  such  land  which  the  legislature  was  pronibited  from  impairing  oy  the  United 
States  constitution.     Id, 

3.  Legislature  of  Colorado  has  No  Power,  under  the  Constitution,  to  Grant 

Divorces,  nor  can  it  validate  a  decree  for  divorce  which  was  absolutely  void  for 
want  of  jurisdiction  of  the  court  over  the  person  against  whom  it  was  rendered. 
Jsrad  V.  Arthur,  286. 

4.  The  Act  of  the  •  Territorial  Legislature  of  1852,  in  so  far  as  It  Granted 

TO  THE  Probate  Courts  jurisdiction  in  cases  of  divorce  for  statutory  causes,  is 
valid.     Whitmore  v.  Harden,  424. 
6.  No  Judicial  Tribunal  in  This  Country  can  Take  Jurisdiction  of  Divorce 
Cases  without  the  authority  of  a  statute.     Such  cases  are  sui  gi-neria,  and  are 
neither  intrinsically  actions  at  law  nor  suits  in  equity.     Id, 

6.  The  Granting  of  Divorces  is  not  Necessarily  a  Judicial  Act,  and  conse- 

quently the  legislature  may  grant  divorces,  in  the  absence  of  express  constitutional 
provisions  to  the  contrary,  cJthough  all  judicial  power  haa  been  conferred  upon 
another  department  of  the  government.     Id, 

7.  After  the  Happening  of  the  Contingency  upon  Which  the  Interest  of  a 

Divorced  Wife  in  the  property  of  her  husband  set  apart  to  her  haS  ceased,  the 
court  can  not  so  modify  the  decree  of  divorce  as  to  cut  off  the  lien  of  a  mortgage 
which  has  attached  against  the  property  of  the  former  husband,  subsequent  to  tne 
happening  of  such  contingency.    Id. 

8.  Extreme  Cruelty  to  Warrant  a  Divorce  on  Such  Ground  need  not  be  accom- 

panied by  physical  violence,  but  must  be  such  as  to  occasion  danger  to  life,  limb, 
or  health,  or  the  reasonable  apprehension  of  such  danger.     Kelly  v.  Kelly,  143. 

9.  False  Accusations  of  Marital  Infidelity  on  the  Part  of  the  Husband,  made 

by  the  wife,  may  in  certain  cases  constitute  such  extreme  cruelty  as  to  entitle  him 
to  a  divorce.    Id, 

10.  Decease  of  the  Husband  after  a  Decree  of  Divorce  has  been  Granted  in  his 
favor,  and  before  proceedings  in  error  thereon  are  instituted,  does  not  operate  to 
prevent  a  review  and  reversid  of  such  decree.    Ifmuel  v.  Arthur^  289. 

See  Judgment,  4;  Summons,  4. 

DONOVAN  on  Trial  Practice,  Review  of,  79. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  9;  Nuisance,  7. 

EASEMENT. 
See  Forcible  Entry  and  Detainer.  1. 

EDUCATION. 
See  Board  of  Education. 

EJECTMENT. 

1.  Action  for  Realty — Defense. — ^A  defendant  in  an  action  for  the  x)oe8qpsion  of  real 

estate,  when  he  claims  only  a  part  of  the  tract  sued  for,  must  show  what  part  he 
claims.     CrcMua  Mining  etc,  Co.  v.  Colorado  Land  etc.  Co.,  451. 

2.  Judgment  for  the  Defendant  in  an  Action  of  Ejectment  will  be  Affirmed 

where  the  findings  do  not  show  that  the  plaintiff  ever  had  any  title  to  or  estate  in 
the  lands  sought  to  be  recovered.     Hodgaon  v.  UnderhiH,  343. 

3.  Defenses  of  Possession  under  a  Written  Contract  of  Sale,  with  Payment  of 

the  purchase  money,  and  matters  constituting  an  estoppel  in  pais,  can  not  be  relied 
on  in  an  action  of  ejectment;  but  the  refusal  of  the  courb  to  strike  out  such  defenses 
wiU  not  warrant  a  reversal,  where  the  jury  specially  find  that  the  defendant  was 
the  owner  in  fee  and  entitled  to  the  possession  of  the  land  in  dispute.  Newby  v. 
Rowland,  521. 

4.  When  lies  for  possession  of  wall  (note),  80. 

See  Deed,  1;  Growing  Crops,  1;  Husbaio)  and  Wife,  4. 


900  Indkx^ 

ELBCnOK. 

1.  Jk  an  Action  to  Contest  the  Right  ot  a  Defendant  to  an  Office  to  which 

he  haa  been  decUuvd  elected,  if  the  evidence  satisfied  the  court  that  the  ballots 
from  certain  precincts  had  not  been  tampered  with,  it  should  adopt  the  result  of 
such  ballots  as  recounted,  and  not  as  returned  by  the  officers  of  the  election.  Coglan 
V.  Beard,  862. 

2.  In  Such  an  Action  the  Retubns  should  be  Received  as  Prima  Facie  TBrrs,  and 

the  ballots  are  not  better  evidence  to  overcome  the  returns,  unless  the  contestant 
shall  affirmatively  prove  that  the  ballots  remained  in  the  same  condition  as  they 
were  when  delivered  to  the  proper  custody  by  the  judges  of  election.    Id, 

3.  In  cases  of  insanity  (note),  176. 

See  Ck)BF0BATI0N8,  19. 

]BMBEZZLEMENT. 
See  Criminal  Law,  19. 

EMINENT  DOMAIN. 

L  The  Jurisdiction  of  the  County  Court  to  Hear  and  Determine  a  Proceediko 
FOR  the  Condemnation  of  Land  for  the  use  of  a  railroad  is  primarily  determined 
by  the  allegations  of  the  petition.  When,  however,  the  award  of  the  jury  shows  that 
the  amount  of  compensation  to  be  paid  to  the  owner  exceeds  the  amount  to  which 
the  junsdiction  of  such  court  is  limited,  the  apparent  jurisdiction  thereof  no  longer 
exists,  and  the  court  should  dismiss  such  proceeding  at  the  cost  of  the  petitioner. 
Nor  is  jurisdiction  regained  by  the  action  of  the  court  in  setting  aside  the  verdict  as 
a  prelude  to  the  dismissal.    Denver,  Western  da  Pacific  R*y  Co,  v.  Church,  611. 

2.  The  Complaint  in  an  Action  against  a  Corporation  for  the  Condemnation  or 

A  Strip  of  Land  for  the  right  of  way  for  a  railroad,  sufficiently  complies  with  the 
requirements  of  the  code  of  civil  procedure,  section  1244,  subdivision  2,  when  it 
states  the  name  of  the  defendant,  and  shows  that  it  was  the  known  owner  and 
claimant  of  the  land  sought  to  be  condemned.  California  Southern  R.  R.  Co.  v.  CU- 
ton  Land  and  Water  Co,,  470. 

3.  The  Compensation  to  Which  the  Owner  of  Land  is  Entitled,  in  a  proceeding  to 

condemn  the  same  for  the  use  of  a  railroad,  is  the  market  value  of  such  land  at  the 
time  of  making  the  assessment,  and  not  such  value  at  the  time  of  issuing  the  sum- 
mons.   Id,- 

4.  The  Necessity  for  a  Condemnation  of  Property  for  a  Municipal  or  Public  Use 

is  Sufficiently  Shown  by  an  allegation  in  the  complaint  which  sets  forth  the  ordi- 
nance of  the  city  council  authorizing  such  oondemnation,  and  avers,  '*  that  it  is  now 
necessary  to  condemn  said  land  for  public  use  agreeably' to  the  provisions  of  said 
ordinance."    Los  Angeles  v.  Waldron,  335. 

5.  Notice  of  the  Presentation  to  the  Court  of  a  Petition  for  the  Condemnation 

OF  Land,  reouired  to  be  published  by  the  charter  of  the  city  of  Los  Angeles,  is  in 
the  nature  of  a  summons,  which  is  waived  by  the  defendants  appearing  and  demur- 
ring to  the  petition.    Id. 

6.  Ordinance  Providing  for  a  Remonstrance  against  a  Proposed  Assessment,  by 

the  owners  of  property  within  the  limits  to  be  assessed,  and  which  describes  such 
limits  as  extending  "on  both  sides  of  Main  street,  from  Washington  street  to 
Adams  street,"  is  sufficiently  definite.    Id. 

7.  Description  in  the  Complaint  of  Lands  Sought  to  be  Condemned  held  sufficient. 

Id, 

8.  What  Constitutes  A  "Taking"  or  "Damaging"  of  Private  Property,  within 

the  meaning  of  the  constitution,  s}».ted,  and  the  distinctiona  between  commented 
upon  and  explained.    Denver  v.  Bayer,  505. 

See  Nuisance^  4;  Removal  of  Causes^  2^  3. 

EQUITY. 

1.  The  Superior  Court  has  Jurisdiction  of  an  Equitable  Action  Brought  to  Com- 

pel AN  Assignee  in  Insolvency  to  perform  his  trust,  and  account  for  the  property 
assigned.  The  remedy  afiforded  creditors  in  such  cases,  under  the  law  regulating 
insolvency  proceedings,  is  not  exclusive.    Sanderson  v.  Mcintosh,  784. 

2.  A  Court  of  Equity  will  not  Set  Aside  a  Judgment  of  a  Court  of  Law, 

and  subsequent  proceedings  thereunder,  for  the  reason  that  the  complaint  in  the  ac- 
tion in  which  such  judgment  was  rendered  was  filed  on  a  leffd  holiday,  when  there 
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18  nothing  in  the  record  to  indicate  that  the  debt  for  which  snch  action  was  brought 
was  not  justly  due,  especially  when  the  party  seeking  equitable  relief  negligently 
omitted  to  avail  himscSf  of  such  defense  in  the  action  at  law.  Peterson  v.  Weissbein 
Bros.  <fe  Co,f  853. 
3.  A  Suit  in  Equity  for  the  Pttbpose  of  Determining  an  Adverse  Claim,  estate,  or 
interest  in  real  property,  under  section  500  of  the  code  of  civil  procedure,  can  not 
be  brought  by  a  person  not  in  possession.  Such  section  has  no  effect  upon  the  ordi- 
nary jurisdiction  of  courts  of  equity  as  to  cases  not  within  the  scope  of  its  opera- 
tion. Its  purpose  is  to  enlarge,  not  to  impair,  such  jurisdiction.  CooUdge  v.  For- 
ward, 832. 

See  Bona  Fide  Purchasers;  Cancellation;  Estoppel,  1;  Evidence,  13;  Forcible  En* 
TRY  AND  Detainer,  1;  Fraud,  3-6;  Injunctions;  Laches,  1, 4;  Mistake;  Specific 
Performance;  Trespass,  1. 

ESTATES   OP  DECEASED   PERSONS. 

1.  The  Probate  Court  haying  Only  an  Inferior  and  Limited  Jurisdiction  con- 

ferred by  express  provisions  of  statutes,  jurisdiction-must  appear  afiirmatively  upon 
its  record;  it  can  not  be  presumed.     Chaves  v.  Perea,  807. 

2.  The  Probate  Court  has  No  Jurisdiction  to  Pass  upon  a  Claim  against  the 

estate  of  an  intestate,  presented  to  it  for  allowance,  unless  the  administrator  of 
such  estate  be  present  m  court  while  the  evidence  is  being  taken  and  the  claim 
passed  upon,  or  has  had  an  opportunity  to  be  present  and  to  be  heard  by  having  a 
citation  to  appear  served  on  him.  Unless  such  requirements  have  been  comphed 
with,  an  appeal  from  the  judgment  of  the  probate  court  allowing  or  rejecting  a  claim 
must  be  d^missed.    Id, 

3.  Under  the  Mexican  Law,  where  a  Father  Dies,  haying  Devised  his  Estate  to 

his  wife  and  children  in  certain  proportions,  and  after  his  death,  but  before  the 
death  of  their  mother,  certain  of  such  children  die  intestate,  the  interests  so  devised 
•  to  such  deceased  children  vest  in  their  mother,  and  not  in  their  surviving  brothers 
and  sisters.    Emeric  v.  Alvarado,  708. 

See  Appeal^  2,  3;  Execxttors  and  Administrators,  1;  Homestead,  1. 

ESTOPPEL. 

1.  A  Grantee  in  a  Deed  Which  Recites  that  the  Same  is  Given  in  Lieu  of  a  previ- 
ous deed  for  different  premises,  who  accepts  the  same  in  lieu  thereof,  is  estopped 
from  claiming  under  such  previous  deed.  Whether  such  grantee  is  divesx;ed  of  the 
title  conveyed  to  him  by  the  previous  deed,  without  a  reconveyance,  quaere.  Equity 
might  compel  such  reconveyance,  unless  the  rights  of  innocent  purchasers  had  inter- 
vened.    Emeric  v.  Alvarado,  708. 

fL  Party  is  Estopped  from  Taking  Advantage  of  an  Error  in  the  Order  of  the  in- 
troduction of  evidence,  for  which  he  is  himself  responsible.  Richardson  v.  Bricker, 
270. 

3.  United  Svates  can  not  be  Estopped  by  the  Frauds  or  crimes  of  its  public  officials. 

United  States  v.  Southern  Col,  etc,  Co,,  11. 

4.  Owner  of  Personal  Property  is  not  Estopped  from  Asserting  his  Rights 

thereto,  as  against  a  purchaser  from  one  having  the  ostensible  ownership,  if  such 
purchaser  had  notice  of  his  title.    Saccdaris  v.  Eureka  etc,  JR,  B,  Co.,  398. 

See  Arbitration  and  Award,  7;  Ejectment,  3. 

ESTRAY. 

1.  No  One  but  a  Householder  can  Take  up  an  Estray  Animal  under  the  Colo- 

rado statute,  and  he  only  when  it  is  found  in  the  vicinity  of  his  residence.  W^>ber 
V.  Hartman^  272. 

2.  Whether  the  Taking  up  of  an  Estray  Animal  by  an  Employee  of  a  House- 

holder, without  his  knowledge  or  direction,  can  be  subsequently  ratified  by  him, 
qucere.    Id, 

3.  Taker-uf  of  an  Estrat  Animal  Forfeits  All  Claim  to  Compensation,  and  can 

not  defeat  an  action  for  the  possession  of  the  property  brought  by  the  owner,  if  the 
taking  up  was  originally  unlawf  al,  or  if  it  has  suusequently  become  unlawful  by  an 
abuse  of  the  authority  vested  in  him  by  statute.     Id, 

4.  Taker-up  of  Estray  Horses  can  not  Use  Them  for  the  Purpose  of  General 

Livery,  and  if  he  does  so,  such  use  is  tortious,  and  the  taker-up  forfeits  his  claim 
to  compensation.    Id, 
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evidence. 

1.  BuKDEN  or  Proof  is  on  this  Plaintiff  to  Pboyb  tbb  Allegations  of  his  oom- 

plaint»  essential  to  his  recovery;  bnt  he  need  not  prove  the  negative  of  facts  that 
ffo  merely  to  support  the  defense,  although  ho  has  himself  alleged  them.  QUmm  v. 
r*rice,  373. 

2.  It  is  not  Ebbor  for  a  Court  to  Permit  the  Plaintiff  to  Anticipate  the  De- 

fense of  a  prior  recovery,  bv  introducing  evidence,  in  the  opening  of  his  case,  tend- 
ing to  show  that  the  cause  of  action  in  such  case  was  not  identical  with  that  in  issue, 
and  determined  at  a  prior  date.  Id, 
8.  BiTRDEN  of  Proof  is  on  the  Complainant  to  Show  that  Negative  Allegations 
are  at  least  prima/acie  true,  when  such  allegations  are  made  the  basis  of  his  soil 
United  States  v.  Southern  CoL  etc.  Go.,  11. 

4.  Proof  of  the  Non-existence  of  Persons  Named  in  United  States  Patents  as 

Grantees  may  be  made  by  the  evidence  of  witnesses  who  lived  in  the  neighborhood 
of  the  lands  sranted,  and  who  would  probably  have  known  such  grantees  if  they 
had  lived  at  toe  time  and  in  the  place  m  question.    Id. 

5.  Amount  of  Evidence  Required  to  Support  a  Negative  Allegation,  and  to  shift 

the  burden  of  proof,  varies  according  to  the  circumstances  of  the  case;  and  very 
slight  evidence  will  often  be  sufficient  to  shift  the  burden  to  the  party  having  the 
greatest  opportunities  of  knowledge  concerning  the  fact  to  be  inquired  into.     Id. 

6.  Complainant  in  a  Suit  to  Set  Aside  Certain  Land  Patents,  aueged  to  have  been 

obtained  through  a  fraudulent  conspiracy  between  the  officers  of  the  land  office  and 
others,  need  not  call  such  persons  as  witnesses  to  prove  the  fraud  if  he  can  make 
out  a  prima  fade  case  without  doing  so.  On  the  other  hand,  the  failure  of  the  re- 
spondents to  call  such  persons  to  disprove  the  fraud,  when  no  reason  appears  for  not 
having  done  so,  is  a  strong  circumstance  of  suspicion.     Id. 

7.  Evidence  of  Payment  ls  Admissible,  under  the  Plea  of  non  eusun^^sU,  in  an  action 

on  a  promissory  note.    Staab  v.  JaramiUo,  57. 

8.  A  Partial  Failure  of  the  Consideration  upon  Which  a  Promissory  Note  i|as 

Given  may  be  shown  in  an  action  thereon  by  the  payee,  under  a  plea  of  the  gencxal 
issue.     Staab  v.  Ortiz,  516. 

9.  Parol  Evidence  is  Admissible  to  Show  that  a  Promissory  Note  Sued  on  was 

Delivered  at  a  Date  other  than  that  which  it  bears  on  its  face;  but  a  refusal  to 
admit  such  evidence  is  not  eiTor  when  the  same  would  have  been  immat^erial.  Paige 
V.  Carter,  558.  ^ 

10.  Parol  Evidence  is  Admissible  to  Show  that  Certain  Promissory  Notes  Sued 
ON  WERE  Given  by  the  maker  to  the  payee  in  pursuance  of  an  agreement  between 
them,  whereby  the  latter  conveyed  to  the  former  certain  lands  m  consideration  of 
the  grantee's  giving  him  a  home  and  supporting  him  during  the  residue  of  his  life, 
and  that  such  notes  were  ffiven  by  the  maker  to  secure  the  performance  of  said 
agreement,  on  his  part,  and  that  he  had  performed  the  sam^.  Howard  v.  Stratton, 
602,  663. 

11.  The  Admission  of  Such  Evidence  would  not  Violate  the  Rule  forbidding 
the  introduction  of  parol  evidence  to  vary  or  contradict  a  written  contsact,  as  parol 
evidence  is  admissible  to  prove  that  a  written  agreement  has  been  totally  discharged. 
Id. 

12.  A  Written  Instrument  Purporting  to  be  an  Agreement  between  parties,  bnt 
understood  and  intended  to  be  a  mere  form,  and  never  delivered  to  take  effect  as  an 
actual  agreement,  is  of  no  force  as  between  such  parties,  and  parol  evidence  is  ad- 
missible to  prove  such  facts.     Branson  v.  Oregonian  Ry  Co.,  624. 

13.  United  States  Land  Patent  is,  in  General,  the  Highest  Evidence  of  Tttlb, 
and  can  not  be  varied,  contradicted,  or  controlled  by  extrinsic  evidence;  but  upon 
a  proper  presentation  of  adequate  facts,  with  a  prayer  for  equitable  relief,  a  court  of 
equity  may  control  the  legal  title  conveyed  thereby,  and  compel  the  grantee  to  con- 
vey the  same  to  his  cestui  qui  trust,  ward,  or  other  person  equitably  entitled  to  the 
same.     Kimball  v.  Mclntyre,  316. 

14.  Declarations  of  Parties  Which  Form  No  Part  of  the  Res  GBSfTiE  are  hear- 
say and  not  admissible.    Emeric  v.  Alvaixulo,  708. 

15.  Declarations  of  a  Person  not  a  Party* to  the  Record,  and  having  no  connection 
with  the  controversy,  are  hearsay  and  inadmissible.     WeUs  v.  Adams,  496. 

16.  Declarations  of  a  Testator,  while  of  Unsound  Mind,  to  the  Effect  that  He 
was  of  unsound  mind  and  under  the  undue  influence  of  his  wife,  at  the  time  of  the 
execution  of  a  prior  will,  do  not  prove,  or  tend  to  prove,  the  truth  of  the  matters 
declared  by  him.    Estaie  of  Lang,  773. 
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17.  Declabatioks  ot  a  Pabtt  in  Possession  and  Cladiino  Title  to  a  mining  claim, 
made  before  parting  with  his  interest,  against  the  validity  of  the  location  of  snch 
claim,  are  admissible  in  evidence  against  the  grantee  of  the  declarant.  Harrington 
V,  Chambers,  63. 

18.  Declabations  ov  an  Aqbnt  Made  in  the  Coubse  of  the  Tbansaction  out  of 
which  the  action  arose  are  admissible  in  evidence  against  his  principal.  SacalarU 
V,  Eureka  etc.  B,  E,  Co,,  398. 

19.  Declabations  of  an  Agent  abe  not  Admissible  in  Evidence  to  prove  the  agent's 
authority.     Savings  and  Loan  Society  v.  Oerichtenf  591. 

20.  The  Uncobboeobated  Testimony  of  an  Accomplice  may  be  sufficient  to  warrant  a 
conviction.     Territory  v.  Kinney,  801. 

21.  The  Testimony  of  a  Witness  to  the  Effect  that  He  Saw  the  Defendant  at 
HIS  Home,  and  in  the  vicinity  of  the  place  where  the  crime  was  committed,  is  cor- 
roborative of  the  testimony  of  an  accomplice  as  to  the  defendant's  guilt,  when  the 
defense  relied  on  is  an  alibi.     Id. 

22.  To  CoRBOBOBATE  THE  TESTIMONY  OF  AN  ACCOMPLICE,  the  evidence  must  not  only 
corroborate  his  story  in  a  general  way,  as  to  the  fact  of  the  crime  itself,  but  must 
tend  to  show  that  the  defendant  took  part  in  the  commission  of  the  crime.    Id, 

23.  Evidence  of  the  Defendant's  Manneb  and  Conduct  when  Abbested,  and  com- 
ments upon  the  same,  made  by  a  third  person  at  the  time,  in  the  presence  and  hear- 
ing of  the  defendants,  is  admissible.     People  v.  ShemAh  Fooh,  112. 

24.  Whetheb  Leading  Questions  shall  be  Allowed  to  be  Put  by  the  prosecution 
to  its  own  witnesses,  is  a  matter  of  judicial  discretion.     Id. 

25.  Refusal  to  Stbike  out  the  Testimony  as  to  Cebtain  Admissions  by  the  defend- 
ants, made  after  their  arrest,  while  in  the  sheriff's  office  and  in  the  jail,  is  not  error, 
where  there  is  nothing  to  show  that  such  admissions  were  not  voluntary.     Id. 

26.  Admissions  Made  by  One  Defendant  in  a  Convebsation  with  a  third  person  are 
competent  evidence  against  him  on  a  trial  of  two  defendants  jointly  for  murder.    Id. 

27.  Evidence  is  Admissible  in  a  Pbosecution  fob  Mubdeb  that  the  Defendant 
HAD  IN  his  Possession  such  an  instrument  as  might  have  caused  the  wounds  in- 
flicted on  the  body  of  the  deceased.     People  v.  McDovoeU,  478. 

28.  Evidence  as  to  the  Place  whebe  the  Deceased  was  Supposed  to  have  been 
Killed  is  admissible,  merely  for  the  purpose  of  locating  the  spot  as  a  foundation 
for  further  examination.    Id, 

29.  Motive  of  Witness — Evidence  of. — ^Where,  on  a  prosecution  for  murder,  a  wit- 
ness for  the  people  has  testified  that  he  saw  the  deceased  and  the  prisoner  together, 
and  on  cross-examination  stated  that  he  had  a  motive  for  watching  them,  it  is  error 
for  the  court  to  allow  the  witness  to  testify,  in  answer  to  a  question  by  the  prosecu- 
tion, and  against  the  defendant's  objection,  as  to  what  his  motive  was.  And  after 
testifying  that  his  motive  was  the  expectation  of  seeing  a  fight,  because  the  deceased 
had  told  him  that  he  had  a  difficulty  with  the  prisoner,  it  is  error  for  the  court  to 
refuse  to  strike  out  such  evidence  of  a  difficulty,  or  to  caution  the  jury  that  the  state- 
ment of  the  witness  was  not  evidence  of  such  difficulty.     People  v.  Biddlecome,  691. 

30.  The  Exclusion  fbom  Evidence  of  an  Unauthenticated  Copy  of  an  Account 
Offebed  by  the  Defense  for  the  sole  purpose  of  fixing  a  date,  and  thus  corrob- 
orating the  testimony  of  a  witness,  is  not  error.    Id, 

31.  Eefusal  of  the  Coubt  to  Chabge  the  Jdby  that  thebe  is  No  Evidence  that 
the  prisoner  ever  shot  the  deceased,  or  ever  molested  or  premeditated  shooting  or 
killing  him,  or  ever  had  any  malice  or  ill-feeling  against  him,  is  not  error,  unless 
the  evidence  entirely  failed  to  support  such  facts.     Id, 

32.  Whebe  a  Witness  has  Testified  to  a  Hostility  towabd  One  of  the  Pabties 
to  the  action,  and  has  been  permitted  to  detail  the  grounds  of  his  hostililQr,  the  re- 
fusal of  the  court  to  permit  such  party  to  give  evidence  contradicting  the  statements 
of  the  witness  as  to  such  hostility,  is  not  an  abuse  of  discretion.  Busby  v.  Carpen- 
ter, 837. 

33.  Erbob  in  Admtttino  as  Evidence  in  Rebuttal  Testimony  Which  is  not 
Technically  so  Adml«isible,  is  not  sufficient  to  reverse  the  judgment,  as  such 
evidence  might  have  been  received  in  the  sound  discretion  of  the  court.  Harring' 
ton  V.  Chambers^  63. 

34.  Refusal  of  the  Tbial  Coubt  to  Allow  the  Defendants  to  Dispbove  New 
Matters  first  introduced  by  the  plaintifb  in  their  rebuttal  testimony  is  error. 
Chamberlain  y,  Raymond,  51& 

35.  The  Ebboneous  Admission  in  Evidence  of  a  Document  which  did  not  tend  to 
injure  any  party,  furnishes  no  ground  for  a  reversal.     Emeric  v.  Alvarado,  708. 

86.  The  Admission  of  Immatebial  Evidence,  Which  could  not  have  Pbejudiced 
the  beaten  party,  is  not  sufficient  to  warrant  a  reversal.    Phipps  v.  HvUy,  382. 
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37.  Admission  of  Evidence  as  to  the  Value  of  Sebvices  other  than  those  saed  for 
is  error.     Wells  v.  Adams,  496. 

38.  Paper  not  Otherwise  Proper  in  a  Case  can  not  be  Admitted  for  a  comparison 
of  handwriting.  The  admission  in  evidence  of  such  paper,  if  calculated  to  deceiTe 
and  mislead  the  jury,  is  error  sufficient  to  authorize  a  reversal  of  the  judgment. 
Staab  V.  JaramUlo,  bl, 

39.  Where  the  Kecord  Shows  that  the  Lower  Court  Excluded  Evidence 
Which  should  have  been  Admitted,  an  appellate  court  will  not  presume  that  it 
was  considered  by  such  court  in  arriving  at  its  decision.    Jones  y.  SnoWf  465. 

40.  Secondary  Evidence  of  the  Contents  of  an  Important  Document  is  Inad- 
missible, unless  the  preliminary  proof  of  loss  shows  a  b<ma  fid^  and  unsuccessful 
search  in  the  place  where  the  lost  instrument  was  deposited  and  last  seen,  or  where 
it  was  most  liKely  to  be  found,  if  the  circumstances  admit  of  such  proof.  The  mere 
statement  that  diligent  search  had  been  made  in  the  plaintiff's  office,  and  the  same 
was  unsuccessful,  is  not  sufficient.     WdU  v.  Adams,  496. 

41.  Hypothetical  Questions  Containing  Erroneous  Recitals  of  Facts  cax  not 
BE  Asked  of  an  expert  witness,  for  the  purpose  of  determining  the  value  of  such 
services.     Id, 

42.  The  Protest  of  a  Notary  Public  is  Only  Prima  Facie  Evidence  of  the  facts 
recited  therein,  and  evidence  is. admissible  to  overcome  and  contradict  the  same. 
Appelgarth  v.  Abbott,  469. 

43.  The  General  Issue. — The  defense  that  the  defendant  is  not  liable  on  the  bill  of 
exchange  in  suit,  because  not  a  party  thereto,  is  admissible  under  the  gfsneral  issue, 
which  was  pleaded;  and  his  unverified  special  plea,  in  substance  *'  that  the  said 
supposed  bill  of  exchange  is  not  his  deed,  and  tnat  he  never  executed  the  said  in- 
strument, nor  authorized  any  person  to  execute  it,  and  that  the  signature  thereto 
is  not  his  signature,"  is  mere  surplusage  and  immaterial,  and  may  be  rejected. 
Luna  V.  Mohr,  673.  ' 

44.  A  Witness  may  Refresh  his  Memory  by  Referring  to  a  Memorandum,  alt 
though  the  Same  was  not  Made  by  Him,  nor  at  the  time  of  the  transactions 
testified  to,  if  it  was  made  under  his  direction,  at  any  time  while  the  facta  were 
fresh  in  his  memory.    Paige  v.  Carter,  558. 

45.  A  Witness,  in  Testifying  to  a  Certain  Conversation,  may  Refresh  his  Mem- 
ory bv  referring  to  and  reading  from  a  memorandum  of  such  conversation  taken 
down  by  him  at  the  time.     Pinschower  v.  Hanks,  369. 

46.  Assay  Value  of  Ores. — In  an  action  to  recover  for  the  reduction  of  ores,  under  a 
contract  by  the  terms  of  which  the  defendant  agreed  to  pay  the  plaintiff  "  sixty- 
five  per  cent,  of  the  assay  value  of  said  ores,  such  assay  to  be  made  from  said  ores 
taken  from  the  battery  samples,"  evidence  is  admissible  to  show  the  true  value  of 
such  ores,  and  that,  by  reason  of  fraud  or  mistake  on  the  plaintiff's  part,  the  bat- 
tery samples  did  not  correctly  show  such  value.    Phipps  v.  Ilulfy,  382. 

47.  Instructions  by  the  Court— Circumstantial  Evidence. — Where  defendant's 
counsel  made  attacks  upon  circumstantial  evidence  as  a  ground  for  conviction,  and 
called  the  attention  of  the  jury  to  certain  cases  found  in  books,  where  it  was  claimed 
innocent  persons  had  been  convicted  upon  circumstantial  evidence,  an  instruction 
of  the  court  cautioning  the  jury  against  attaching  too  much  importance  to  such  cases, 
in  connection  with  other  and  proper  instructions  concerning  circumstantial  evidence, 
is  not  error.     People  v.  Sliem  Ah  Fooh,  112. 

48.  Refusal  of  the  Court  to  Instruct  the  Jury  in  Reference  to  Circumstan- 
tial Evidence,  ''that  it  is  not  sufficient  that  the  circumstances  proved  coincide 
with,  account  for,  and  therefore  render  probable  the  hypothesis  sought' to  be  estab- 
lished, but  the  hypothesis  contended  for  by  the  prosecution  must  be  established  to 
an  Joaolute  moral  certainly,  to  the  entire  exclusion  of  any  rational  probability  of  any 
other  hypothesis  being  true,"  is  not  error.  In  such  instruction  the  words  "  absolute 
moral  certainty"  are  not  synonymous  with  **  moral  certainty."  People  v.  Davis,  341. 

49.  Where  there  is  a  Substantial  Conflict  of  Evidence,  a  Verdict  will  not  be 
Dlsturbed  on  the  ground  that  the  evidence  was  not  sufficient  to  sustain  it.  Pin- 
schower  v.  Hanks,  369. 

See  Account  Stated,  1,  2;  Adverse  Possession,  2;  Arbitration  and  Award,  5,  6 
Attachment,  4;  Attorneys,  2;  Chinese  Restriction  Act,  1,  3;  Continuance 
2^;  Conversion,  3;  Corporations,  21,  23;  Counter-claim;  Criminal  Law,  18 
Deed,  2-4;  Depositions;  Ejectment,  1;  Bisection;  Estoppel,  2;  Executions,  1-3 
Judgment,  5,  7,  10-15;  Jury,  1;  Mortgage,  2,  3,  6,  7,  11;  New  Trial,  6;  Part 
nership,  ci-8;  Riot;  Statute  op  Limitations,  9;  Sureties,  13;  Survivorship,  1 
Taxation,  18;  Trespass,  5;  Trusts,  2;  Variance;  Vendor  and  Vendee,  1,  2 
Wills,  2. 
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executions. 

1.  Obdeb  01  THZ  Lower  Ck)UBT  RErugiNo  to  Set  Aside  a  Sale  xtkdeb  Execution  of 

four  ditches  and  the  water  rights  connected  therewith,  which  were  sold  in  one 
parcel,  wiU  not  be  reversed  when  the  evidence  as  to  whether  snch  ditches  consti- 
tuted a  single  system  of  water  supply  or  not  was  conflicting.     Olectson  v.  JJiU,  770. 

2.  Seizttbe  of  Pbopebtt  Exempt  from  Execution. — In  an  action  c^ainst  an  ofiScer  for 

taking,  under  execution,  the  implements  of  trade  of  the  plainti^  a  barber,  exempt 
from  execution,  evidence  of  the  customary  wages  of  baroers  for  the  period  of  time 
between  the  seizure  and  plainti£f's  employment  is  inadmissible  to  establish  the 
damages  resulting  by  reason  of  the  interruption  to  plaintiff's  business.  Hammer- 
rnnUh  V.  Avery,  662. 

3.  Eyidekce  of  an  Offer  Made  to  the  Plahttiff  for  the  Property  so  Taken  is  in- 

admissible to  show  the  value  thereof.    Id. 

4.  The  Right  to  the  Exemption  of  Propertt  from  Execution  is  a  Pebsonal 

Privilege,  which,  if  not  claimed,  is  waived  by  the  debtor;  and  tiierefore  an  officer 
who  seizes  property  exempt  from  execute  is  not  a  trespasser  ab  initio.    Id, 

See  Appeal,  1;  Conversion,  1;  Costs,  2;  Injunction,  1,  2;  Mandamus,  3;  Parties,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  Administrator  is  not  Authorized  to  Erect  a  Dweluno-house  with  the  assets 

of  the  estate,  to  be  occupied  bv  him,  or  for  any  other  use  or  purpose;  nor  is  money 
borrowed  for  such  purpose  a  cnarge  against  the  estate,  although  it  may  be  against 
the  administrator  individually.     RaJfaon  v.  Caimon,  696. 

2.  The  Words   "Testamentary  Executor"  are  a  Correct  Translation  of  the 

Spanish  word  aJUbaoea.    Emeric  v.  Alvarado,  708. 

See  Attachment,  6;  Estates  of  Deceased  Persons,  2;  Parties,  10. 

EXEMPTION  FROM  EXECUTION. 
See  Executions,  2-4. 

EXPERT  TESTIMONY. 
See  Evidence,  41;  Injunction,  4;  Mines  and  Mining,  17. 

EXPRESS  COMPANIES. 
See  Common  Carriers,  1>5,  8;  Negligence,  0. 

EXTRADITION. 
See  Fugitives  from  Justice. 

FENCE  LAW. 

1.  In  the  Absence  of  a  Showing  that  the  People  of  a  Certain  County  have 
Adopi'ED  the  so-called  *' fence  law,**  the  court  will  presume  that  the  same  has 
never  taken  effect  therein.     IViUard  v.  Maihesue,  355. 

FEiRRx* 
See  Common  Carriers,  4. 

FICTITIOUS  GRANTEE. 
See  Bona  Fide  Purchaser,  2;  Cancellation,  1;  Deed,  6,  7;  Evidence,  4. 

FINDINGS. 

1.  Failure  to  Find  upon  an  Immaterial  Issue  is  not  Error.    AUenherg  v.  ZeUer- 

bacht  777. 

2.  Finding  of  the  Court  Which  Substantially  Responds  to  the  Issues  made  by  the 

pleadings  is  sufficient.    Jcnes  v.  Meyer,  348. 

3.  Where  Only  Part  of  the  Issues  Raised  by  the  Pleadings  are  submitted  to  the 

i'ury,  in  a  proceeding  to  set  aside  the  probate  of  a  will,  the  refusal  of  the  court  to 
Lear  testimony  and  make  findings  as  to  the  remaining  issues  ia  error.    Sanders  v. 
Simcich,  868. 

4.  Findings  must  be  of  the  Ultimate  Facts  Put  in  Issue  by  the  pleadings,  and 

not  argumentative.     Coglan  v.  Beard,  862, 
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6.  The  Findings  of  thb  Lower  Court  ok  the  lissnES  Raised  bt  the  Pleadings 
MUST  State  separately  the  facts  found  and  the  conclusions  of  law,  in  such  a  manner 
that  the  appellate  court  may  see  that  the  conclusions  of  law  follow  as  a  deduction 
from  the  facts  found.  Tested  by  such  rule,  certain  findings  of  the  lower  court,  to 
the  effect  that  no  assessments  for  taxes  during  certain  years  were  made  on  a  portbn 
of  the  property  in  controversy,  and  certain  judgments  rendered  for  such  taxes  were 
void,  h^d  insufficient.     Emeric  y.  Alvarado,  708. 

6.  Finding  to  the  Effect  that  a  Subsequent  Undebtakino  was  Giten  in  the  place 

of  a  former  one  which  was  required  u^n  the  issuance  of  a  preliminary  restraining 
order,  is  erroneous,  when  the  complaint  alleges,  and  the  undertaking  recites,  that 
the  same  was  given  "as  a  condition  to  the  further  continuance  of  the  said  injunc- 
tion.'*   California  Farmers*  eie.  Itu.  Co,  v.  ScMiidler,  122. 

7.  Findings  of  Fact  can  not  be  Considered  on  Appeal,  unless  they  are  embodied  in 

the  statement  of  the  case.    Simpson  v.  Ogfft  303. 

8.  Appellants  can  itot  Take  Adyantaob  of  the  Failure  of  the  Covkt  to  Make 

Additional  Findings  of  fact,  withii^  the  time  required  by  the  statute,  when  all  of 
such  findings  were  favorable  to  them.    Smith  v.  Logan,  391. 

9.  Where  the  Evidence  in  Support  of  a  Finding  as  to  the  Mental  Capacity  of  a 

grantor  to  make  a  deed  is  conflicting,  such  finding  will  not  be  disturbed  by  the  ap- 
pellate court.    Emeric  v.  Alvarado,  708. 

10.  Finding  of  the  Jury  that  a  Testator  was  Induced  to  Execute  a  Certain  Will 
by  the  undue  influence  and  threats  of  his  wife,  held  unsupported  by  the  evidence. 
£sUUe  of  Lang,  773. 

See  Adverse  Possession,  2;  Conversion,  1;  Ejectment,  2;  Landlord  and  Tenant. 

6;  Mortgage,  11;  New  Trial,  14. 

FINE. 
Bee  Contempt,  2,  3,  6. 

FIRE  INSURANCE. 
See  Agent,  1;  Mistake,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  An  AciAoN  OF  Forcible  Entry  and  Detainer  does  not  Lib  to  Entorce  an 

Incorporeal  Right  of  Way,  although  an  action  on  the  case  might  be  maintained 
I        for  its  obstruction,  or  a  suit  in  equity  to  restrain  an  interference  therewith.    Bob- 
erts  V.  TruJillOy  519. 

2.  Action  of  Forcible  Detainer  can  not  be  Maintained  when  the  facts  and  cir- 

cumstances indicate  no  purpose  or  determination  upon  the  part  of  the  defendant  to 
resist  the  entry  of  the  plaintiff  by  force.     Harrington  v.  ncUson,  59. 

3.  Neither  the  Legal  Title  to  Land  nor  the  Right  to  the  Possession  can  be 

determined  in  an  action  of  forcible  entry  and  detainer.     Romero  v.  Qomedes,  160L 

4.  Unlawful  Entry,  Unaccompanied  by  Actual  Force,  is  Insufficient  to  sustain 

an  action  of  forcible  entry  and  detainer,  under  the  statute  of  this  territory,  on  the 
ground  of  such  entry  being  constructively  forcible.     Id. 

5.  Object  of  the  Statute  of  Forcible  Entry  and  Detainer  la  to  prevent  peraoos 

from  disturbing  the  public  peace,  or  perpetrating  gross  and  willful  wrongs,  by 
maintaining  by  actual  fraud  or  force  what  they  claim  as  private  rights  in  the  pos- 
session of  laud.    Id, 

FORECLOSURE. 

See  Mortgage,  9, 10;  Parties,  2,  4;  Pleadino  and  Practice,  1,  6. 

FORFEITURE. 
See  Corporations,  20;  Mines  and  Minino,  20. 

FORWARDERS. 
See  Common  Carriers,  5,  7* 

FRAUD. 

1.  Deed  Untainted  by  Fraud  is  not  Impeachable  for  Fraud  Committed  After- 
wards in  the  obtainment  of  another  deed,  for  different  premises,  by  the  same  gran- 
tee from  the  same  grantor.     QuJtitrrezy.  Brinkerhoff,  127. 
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2.  One  Who  is  a  Pabticeps  Criminis  in  Certain  Fraudulent  Transactions  to  ob- 

tain land  from  the  United  States  can  not  enforce  a  cause  of  action  against  his  al- 
leged partners  in  fraud,  growing  out  of  such  transactions.     Id, 

3.  Equity  will  not  Interfere  to  Set  Aside  a  Conveyance  on  the  Ground  of 

Fraud,  at  a  suit  of  a  general  judgment  creditor  of  the  grantor,  where  the  latter  has 
other  property  subject  to  execution  sufficient  to  satisfy  the  judgment.  In  such  ac- 
tion the  complaint  must  allege  the  insolvency  of  the  debtor,  or  facts  si^cient  to  in- 
dicate tiiat  tne  judgment  could  not  be  collected  without  equitable  aid.  Emery  v. 
Y(mia,  499. 

4.  Failure  to  Make  Such  Allegations  can  be  Taken  Advantage  of  at  any 

time,  and  is  not  cured  by  evidence  establishing  the  insolvency  of  the  judgment 
debtor.    Id. 

5.  Voluntary  Conveyance  well  not  be  Set  Aside  on  the  Ground  op  Fraud  on 

the  grantor's  creditors,  unless  it  is  averred  aUd  proved  that  the  grantor  was  in  debt 
at  the  time  of  such  conveyance,  or  that  the  same  was  made  with  a  view  cf  con- 
tracting further  obligations.    Id, 

6.  Complaint  in  an  Action  by  a  Judgment  Creditor,  having  a  Specific  Lien  by 

attachment  upon  a  particular  parcel  of  his  debtor's  land,  need  not  aver  the  fact  of 
the  debtor's  insolvency,  where  the  object  of  the  action  is  to  have  a  subsequent  con- 
veyance of  such  luid  declared  fraudulent  and  void  as  to  the  plaintiff,  ana  that,  as 
to  the  extent  of  his  lien  upon  the  same,  his  right  to  obtain  satisfaction  of  his  judg- 
ment therefrom  be  recognized  and  enforced.     Id, 

See  Attorneys,  1;  Bona  Fide  Purchasers,  2;  Cancellation,  1;  Chattel  Mortgage; 
Contracts,  2;  Deed,  7;  Evidence,  46;  Replevin,  3;  Vendor  and  Vendee,  1,  2. 

FUGITIVES  FROM  JUSTICK 

1.  Custodian  of  a  Prisoner  Held  under  Authority  of  a  Warrant  for  his  Ar- 

rest, issued  by  tiie  governor  of  California,  upon  the  requisition  of  the  governor  of 
another  state,  may  be  compelled,  upon  the  application  of  the  prisoner  for  a  writ  of 
haheaa  corpus^  to  produce  the  body  of  such  prisoner  before  a  court  of  the  state  in 
which  he  is  detained,  so  that  the  cause  of  his  imprisonment  and  detention  can  be 
inquired  into;  and  upon  a  failure  so  to  do,  such  custodian  is  guilty  of  contempt.  In 
re  Bobb,  255. 

2.  Warrant  of  Extradition. — A  warrant  for  the  arrest  and  return  of  a  fugitive  from 

justice  must  recite  or  set  forth  the  evidence  necessary  to  authorize  the  state  execu- 
tive to  issue  it;  and  unless  it  does,  it  is  illegal  and  void.     In  re  Doo  Woon,  333. 

3.  Habeas  Corpus,  Jurisdiction  of. — A  person  arrested  under  a  warrant  of  extradi- 

tion from  one  state  of  the  Union  to  another  '*  is  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,"  and  the  national  courts  have  jurisdiction  to  inqfiire 
by  Jiabeas  corpus  into  and  determine  the  legality  of  the  same.    Id, 

4.  FuomvBS  FROM  Justice  Arrested  and  Returned  under  Laws  of  the  Wnited 

States. — The  governor  of  a  state  in  issuing  a  warrant  for  the  arrest  of  a  fugitive 
from  justice,  the  officer  who  makes  the  arrest,  and  the  party  commissioned  to  receive 
the  fugitive  and  deliver  him  to  the  authorities  of  the  state  where  the  offense  is 
charged  to  have  been  committed,  in  pursuance  of  the  provisions  of  sections  5278 
and  5279  of  the  revised  statutes  of  the  United  States,  act  under  the  authority  of 
the  laws  of  the  United  States,  and  pro  hoc  vice  are  officers  or  agents  of  the  United 
States.    In  re  Robb,  439. 

6.  Writ  of  Habeas  Corpus — Jurisdiction. — Where  a  petition  for  a  writ  of  habecu 
corptM  presented  to  a  state- judge  or  court  by  a  party  in  the  custody  of  «ne  claiming, 
in  gooa  faith,  to  be  authorized  to  deliver  him  to  the  authorities  of  another  state,  as 
a  fugitive  from  justice,  in  pursuance  of  the  provisions  of  said  sections,  shows  upon 
its  £ce  that  the  petitioner  is  so  held  in  custody,  under  such  claim  made  in  good 
faith,  the  state  jud^e  or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdic- 
tion, in  such  case,  is  exclusively  in  the  courts  of  the  United  States.    Id, 

6.  Id. — ^DuTY  OF  CusTODiAir. — ^Where  a  writ  of  habeaa  corpus  has  been  issued  by  a  state 
judge  or  court,  and  been  served  on  the  party  bavins  the  custody  of  such  alleged 
fugitive,  it  is  the  duty  of  such  custodian  to  make  full  return  to  the  writ  as  to  the 
authority  under  which  he  holds  the  prisoner,  and  to  exhibit  to  the  court  the  original 
papers  evidencinfj^  his  authority,  and  respectfully  decline  to  produce  the  body  of  the 
prisoner;  and  if  it  appears  from  said  return,  or  said  petition  and  return,  that  the 
prisoner  is  claimed  to  oe  held  in  good  faith,  in  pursuance  of  the  provisions  of  said 
statute,  the  judge  or  court  issuing  the  writ  has  no  jurisdiction  or  authority  to  pro- 
ceed further^  and  no  jurisdiction  or  authority  to  compel  the  production  of  the  body 
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of  the  prisoner,  or  to  commit  the  party  holding  him  for  contempt  in  thos  reapect- 
fally  declining  to  produce  the  prisoner.    Id, 

7.  The  Effect  of  the  P&oduction  of  the  Prisoner  wonld  be  to  place  him  in  the 

physical  control  of  the  court,  and  to  deprive  himself  of  all  power  to  execute  the 
superior  commands  of  the  laws  of  the  United  States,  to  which  he  owes  obedience. 
Id. 

8.  Where  the  Return  to  a  Writ  of  Habeas  Corpus,  Sued  out  by  a-  Prisoner 

held  under  requisition  proceedings,  shows  a  substantial  compliance  with  the  act  of 
congress  concerning  fugitives  from  justice,  the  prisoner  will  be  remanded.  Ex  parte 
BaUey,  485. 

FUTURE  ADVANCES. 

See  Chattel  Mortgage,  2.  * 

GAMING. 

1.  Gaming — Act  of  1876  Defining. — Section  1  of  the  act  of  1876  (Sea.  L.  39)  includes 

not  only  the  games  therein  enumerated,  but  also  any  game  played  for  anything  of 
Value  with  any  device  or  means  suitable  and  convenient  for  that  puxpose;  and  in 
which  the  game  depends  largely  on  chanod,  or  more  on  chance  than  slulL  In  re  Let 
Tong,  35. 

2.  The  Chinese  Game  of  *'Tantan"  is  a  game  of  pure  chance,  and  when  played  for 

anything  of  value,  constitutes  gambling  within  the  inhibition  of  said  statute.    Id. 

3.  Power  **jTo  Suppress"  when  not  Power  "to  Punish." — A  grant  of  power  to  a 

city  '*to  suppress  gaming  and  gambling-houses,"  include*  the  power  to  suppress 
"gaming;"  but  when  the  crime  of  gaming  is  defined,  and  the  punishment  therefor 
prescribed  by  the  law  of  the  state,  the  city  is  not  authorized  to  suppress  any  game 
not  prohibited  by  such  law,  nor  to  punish  any  person  playing  thereat;  but  it  is  con- 
iinea  to  the  use  of  such  means  as  may  be  within  its  power  to  oiforce  the  state 
law  within  its  limits.    Id, 

GARNISHMENT. 

See  Attachment,  1;  Judgment,  6. 

GENERAL    AVERAGE. 
See  Admiralty,  1. 

GRAND  JURY. 
See  Jury,  1,  2. 

GRAY  on  Restraints  on  Alienation,  Review  of,  77. 

GROWING  CROPS. 

1.  A  Mortgagee  of  Growing  Crops  Pendente  Lite  in  an  Action  of  Ejectment  is 
bound  by  the  judgment  against  the  mortgagor,  and  may  be  evicted  under  the  wnt 
issued  on  such  juigment.  As  between  him  and  the  successful  plaintiff,  such  grow- 
ing crops  are  part  of  the  realty,  and  pass  to  the  plaintiff,  and  consequently  the 
mortgagee  is  not  entitled  to  a  restitution  of  the  premises  for  the  purpose  of  ha^est- 
ing  such  crops.     Hveratal  v.  Muir,  475. 

^  See  Injunction,  5.  • 

GUARDIAN  AD  LITEM. 

1.  Neither  an  Order  Appointing  a  Guardian  ad  Litem  for  an  Infant  norths 
Petition  for  Such  Appointment  Need  Appear  in  the  judgment  roll.  Such 
appointment  may  be  made  on  an  application  ore  temia  in  open  court,  as  well  as  in 
writing.    Emeric  v.  Alvarado,  708. 

See  Parties,  3. 

HABEAS  CORPUS. 

1.  Return  to  Habeas  Corpus. — Unless  the  return  to  a  writ  of  Jtabeas  corpus  shovi 
that  the  caption  and  detention  are  legal  at  the  time  of  the  service  of  the  writ,  the 
prisoner  ought  to  be  discharged;  and  a  return  showing  a  caption  and  detention  apon 
valid  process  since  such  service  is  not  sufficient.    In  re  Doo  Woon,  333« 
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2.  Retitrn  to  a  Writ  or  Habkas  Corfus,  Which  Sets  out  in  Full  the  Record 

of  the  proceedings  under  which  the  petitioner  is  held,  is  a  full  and  complete  answer 
to  every  allegation  contained  in  the  petitioner's  application  for  his  discharge,  and 
being  admitted  as  true,  negatives  the  same.     In  re  Waldrm,  44.  • 

3.  No  Appeal  Lies  from  an  Order  or  Judgment  of  the  District  Court,  direct- 

ing the  discharge  of  a  prisoner  after  a  hearins  on  an  application  for  a  writ  of  habeas 
carpus,  either  by  the  defendant  named  in  such  writ  or  by  the  people.     In  re  Clasby, 

See  Chinese  Restriction  Act,  1,  7,  8,  10,  11;  Constitutional  LaV,  9;  Fugitives 

FROM  Justice,  1,  3,  6,  7. 

HARBOR  COMMISSIONERS. 
See  Board  of  Harbor  Commissioners. 

HEARD'S  PieoedentB  of  Equity  Pleading,  Review  of,  879. 

HOLIDAY. 
See  Equitt,  2. 

HOMESTEAD. 

1.  Superior  Court  Sitting  as  a  Court  of  Probate  has  No  Jurisdiction  to  try  the 
title  to  T&aX  estate  as  between  adverse  claimants,  although,  for  the  purpose  of  select- 
ing a  homestead,  it  may  examine  into  the  title  to  a  given  parcel  oi  land  mentioned 
in  the  inventory.    Estate  qf  Burton,  254. 

See  Appeai^  2,  3;  Husband  and  Wife,  1. 

HUSBAND  AND  WIFE. 

1.  Property  of  a  Husband  is  Presumed  to  be  Communitt  Propbrtt  in  the  absence 

of  evidence  to  the  contrary;  and  upon  a  declaration  of  homestead  being  made  and 
recorded  thereon  by  the  wife,  becomes,  by  operation  of  law,  the  estate  in  joint  ten- 
ancy of  the  husband  and  wife,  of  which  they  are  jointly  seised  in  equal  shares. 
SchtUer  v.  Savings  and  Loan  Society,  125. 

2.  Husband  and  Wife  may  Contract  Together  in  Relation  to  Property  in  which 

they  are  joint  owners,  and  it  would  seem  that  the  wife  is  entitled  to  the  fruits  of 
such  contract  as  her  separate  property.    Id. 

3.  Possession  of  the  Wife  as  to  the  Community  Property  is  the  Possession  of  the 

Husband,  and  he  can  not,  except  in  cases  of  conversion,  sue  her  for  the  possession 
of  such  property  or  for  his  interest  therein.     IcL 

4.  Wife  of  a  Defendant  in  an  AcnoN  of  Ejectment,  against  Whom  a  Judgment  is 

Rendered,  who  was  in  possession  of  the  premises  at  the  commencement  of  the  tuc- 
tion,  in  the  absence  of  proof  of  a  separate  property  in  her,  will  be  presumed  to  be  in 
possession  under  her  husband,  and  can  be  evicted  under  the  judgment  against  him. 
Iluerstal  v.  Muir,  475. 

See  Divorce;  Married  Women;  Parties,  7;  Survivorship,  1. 

HYDRAULIC  MINING. 
See  Acquiesgence,  1;  Adverse  Possession,  3;  Nuisance,  1,  2,  4,  7t  8, 10. 

INDIANS. 

1.  DisrrRiOT  Court  has  No  Jurisdiction  to  Try  an  Indian  Bfj;^nging  to  a  Tros 

which  is  recognized  and  treated  with  as  such  by  the  federal  government,  having  its 
chief  and  tribal  laws,  for  killing  another  Indian  belonging  to  the  same  tribe.  StcUe 
ex  rel.  Truman  v.  McKenney,  Judge^  etc.,  407. 

2.  Neither  the  General  Laws  of  the  Territory  nor  of  the  State,  Defining 

Crimes  and  providing  for  their  punishment,  were  intended  to  apply  to  crimes  com- 
mitted by  one  Indian  against  another  of  the  same  tribe.     Id, 

3.  Policy  of  the  Federal  and  State  Governments  towards  the  Indian  Tribes 

within  their  borders,  and  the  status  of  such  Indians  stated  and  examined.    Id, 

INDORSEMENT. 
See  NsGonABLE  Instruments,  12. 
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INFANTS. 
See  Parties,  3;  Summons,  2. 

INFRINGEMENT  OF  COPYBIGHT. 
See  CoPYBiOHT,  3. 

INFRINGEMENT  OF  PATENT. 
See  Patent. 

INJUNCnON. 

1.  Eqttitt  will  not,  at  the  Instance  of  an  Alleged  Grantee  havino  Messlt  a 

Constructive  Possession,  enjoin  a  sherifiTB  sale  of  the  real  property  conveyed 
under  a  sabsequent  execution  against  the  ^prantor,  where  the  yalidity  of  the  oonvey- 
anco  to  such  grantee,  and  his  title  depending  thereon,  are  ^rly  qaestioned.  Cool- 
idge  v.  Forward^  832. 

2.  An  Injunction  will  not  Issue  to  Restrain  Proceedings  under  a  Judgment  ren- 

dered in  favor  of  a  plaintiff  in  an  action  prosecuted  by  him  by  a  name  in  which 
merely  the  initial  oi  his  Christian  name  was  stated,  when  no  objection  was  made 
to  the  complaint  on  that  ground.    Boyd  y.  Plainer,  798. 

3.  Prosecution  in  One  Court  op  an  Action  por  the  Recovert  of  an  Indebted- 

ness, in  which  an  attachment  has  issued  against  the  property  of  the  debtor,  can  not 
be  stayed  by  another  court  of  co-ordinate  jurisdiction,  at  the  instance  of  the 
assignee,  for  the  benefit  of  creditors  of  such  debtor,  although  the  plainti£h  in  the 
attachment  suit  had  agreed  to  release  the  property  attached  and  dismiss  such  suit. 
WiUon  V.  Baker,  660. 

4.  Inconvenience  to  Defendants. — ^In  granting  relief,  where  the  complainant's  rights 

are  certain,  and  the  invasion  of  them  is  clearly  established,  a  court  of  ec^uity  can 
not  consider  the  inconvenience  which  will  result  to  defendants  from  the  rehef.  Nor 
is  it  the  province  of  the  court  to  speculate  u^n,  or  to  consider,  or  to  suggest,  any 
possible  modes  by  which  defendants  may  avovd  the  injarious  consequences  of  their 
acts,  or  to  decide  upon  the  conflicting  opinions  of  scientific  experts  concerning  the 
feasibility  or  sufficiency  of  such  suggested  modes.  The  only  duty  of  the  court 
is,  to  grant  the  relief  to  which  the  complainant  is  entitled  upon  the  law  and  facta 
of  the  case.     Woodruff  y,  NoHh  Bhomfield  O.  M.  Co,,  183. 

5.  An  Order  Dissolvino  an  Injunciion  Issued  upon  an  Ex  Parte  Application  re- 

straining the  defendants  in  an  action  of  ejectment  from  interfering  with  the  crops 
growing  on  the  premises  sought  to  be  recovered,  on  the  ground  that  such  defendants 
were  insolvent  and  a  judgment  aeainst  them  for  the  value  of  the  cro{)8  would  be 
unavailing,  will  not  be  reversed  where  there  is  nothing  in  the  record  to  show  upon 
what  the  court  below  acted  in  the  hearing  and  determination  of  the  motion  to  dis- 
solve.    Fowler  v.  Heimralh,  484. 

6.  Supreme  Court  has  No  Power  to  Stat  the  Operation  of  an  Injunction  re- 

straining the  appellant  from  diverting  the  waters  of  a  certain  stream,  pending  an 
appeal.     iSio{ft  v.  Sheppard,  133. 

7.  Injunction  to  be  Obeyed. — When  a  party  to  an  injunction  doubts  its  extent  or  sig- 

nificance, he  ought  not  to  disobey  or  disregard  it,  with  a  view  of  testing  it  in  this 
particular,  but  he  should  apply  to  the  court  for  a  modification  or  construction  of  it. 
lYeUa,  Fargo  <fe  Co.  v.  Oregon  JVy  dfe  N.  Co,,  647. 

See  Contempt,  6;  Findings,  6;  Judgment,  22. 

INSANE  PERSONS. 

1.  Contract  of  an  Insane  Person  is  Merely  Voidable,  not  absolutely  void.    The 

right  to  avoid  it  is  a  personal  right,  which  can  only  be  exercised  by  the  insane  per- 
son or  his  guardian  or  representatives.  Other  parties  to  the  contract  who  are  of 
sound  mind  are  not  affected  until  it  is  avoided  by  the  party  entitled  to  disaffirm  it. 
Caldwell  v.  Ruddy,  205. 

2.  Insane  Person  can  not  Disaffirm  his  Contract  without  Returning  the  Con- 

sideration therefor.    Id, 

INSOLVENCY. 

1.  Superior  Court  has  No  Jurisdiction  to  Make  a  Decree  Discharging  an  Al- 
leged Insolvent,  where  the  schedule  filed  by  him  was  not  sworn  to  before  the 
iudge  having  jurisdiction,  as  required  by  section  4  of  the  insolvency  act  of  lSo2^ 
but  was  sworn  to  before  a  notary  public.    Baker  v.  Everharl,  779. 
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2.  Every  Cbeditob  of  an  Insolvent  Debtor  mat  Pile  his  Opposition  to  the  debt- 

or's discharge,  and  may  control  the  same  to  the  extent  of  withdrawing  it,  whether 
other  creditors  consent  thereto  or  not.    Brangon  v.  Nia  CrtdUortt,  120. 

3.  A  Proceeding  by  Certain  Creditors  or  a  Debtor  to  have  Him  Adjudged  an 

Insolvent,  and  that  a  surrender  of  his  property  be  made  fur  the  benefit  of  his 
creditors,  may  be  dismissed  upon  the  motion  of  the  debtor  for  delay  in  prosecuting 
such  proceeding,  which  is  unaccounted  for  and  inexcusable.  Komahraia  v.  /its 
Creditors,  663. 

4.  A  Creditor  Who  has  Joined  in  the  Execution  of  a  Composition  Agreement 

with  his  debtor  can  not  object  that  the  sum  due  him  has  not  been  paid  in  accord- 
ance with  its  exact  terms,  if  hd  afterwards  agrees  to  a  different  time  and  mode  of 
payment.     Paige  v.  Carter,  558. 

See  Attorneys,  1;  Equity,  1;  Fraud,  5-6;  Injunction,  3,  6. 

INSTRUCTIONS. 

1.  Supreme  Court  will  Reverse  a  Judgment  for  the  Refusal  of  the  Lower 

CoiTRT  to  give  an  instruction  only  when  it  was  the  dutv  of  the  court  to  give  such 
instruction  exactly  as  requested.  If  any  part  of  a  single  instruction  ought  not  to 
have  been  given,  the  rejection  of  the  whole  thereof  will  be  affirmed.  Such  result 
follows  when  any  part* of  a  single  instruction  is  so  worded  that  it  may  have  a  tend- 
ency to  mislead  tne  jury,  as  well  as  when  a  part  directly  declares  that  to  be  law 
which  is  not  law.    People  v.  JDavia,  341. 

2.  When  an  Instruction  Asked  for  Contains  Several  Propositions,  one  or  more 

of  which  are  erroneous,  and  the  balance  unobjectionable,  it  is  not  error  for  the  court 
to  refuse  the  whole  request.    People  v.  BidfUecome,  691. 

3.  Instruction  as  to  What  Constitutes  a  Murder,  Given  in  the  Language  of  the 

Statute,  is  not  error.    Id, 

4.  Refusal  to  Give  an  Instruction  Which  has  Already  been  Given  in  substance 

is  not  error.     Id.;  People  v.  Lee  Hung,  45;  Martin  v.  Hill,  629. 

5.  Refusal  of  the  Court  to  Give  an  Instruction  Which  has  Already  been  Given 

in  substance,  in  reference  to  the  nature  of  and  decree  of  credibility  to  be  attached 
to  the  testimony  of  an  accompUoe,  is  not  error.     Territory  v.  Kinney^  801. 

6.  Instructing  the  Jury  in  Accordance  with  the  Language  of  the  Penal  Code, 

without  identifying  the  sections  read  by  numbgr,  is  not  error.  People  v.  Lewis, 
131. 

7.  Refusal  of  the  Court  to  Give  an  Instruction  Containing  Hypothetical  Re- 

citals of  fact,  having  no  bearing  on  the  matters  at  issue,  is  not  error.  Dreyfusa  v. 
Tompkins,  350. 

8.  An  Appellant  can  not  Complain  of  the  Instructions  of  the  Court,  as  to  the 

test  of  his  liability,  which  were  given  at^his  own  request.     Oilson  v.  Price,  373. 

9.  After  the  Jury  have  been  Instructed  and  have  Retired  to  consider  their  ver- 

dict, in  a  prosecution  for  a  felony,  the  court  can  not,  at  their  request,  give  them 
further  instructiojis  in  the  absence  of  the  defendant.  If  such  were  done,  it  would 
be  presumed  that  the  irregularity  per  se  constituted  efror.     Territory  v.  Lopez,  821. 

10.  Instructions  to  a  Jury  must  be  in  Writing,  and  the  materiality  of  a  fact  will 
be  presumed  from  the  fact  that  the  court  below  deemed  it  proper  to  give  an  instruc- 
tion thereon.     Id, 

11.  Instruction  to  a  Jury  in  a  Prosecution  for  a  Felony,  that  they  must  determine 
a  certain  fact  "according  to  the  evidence,  and  just  as  they  would  any  fact  in  their 
own  private  affairs,"  is  erroneous,  as  tending  to  mislead  the  jury  to  infer  therefrom 
that  they  might  determine  every  question  submitted  to  them  by  the  same  rule. 
The  jury  should  have  been  instructed  that  they  should  be  convinced  or  satisfied 
from  the  evidence,  to  the  exclusion  of  every  reasonable  doubt,  that  such  fact  had 
been  established.    Id, 

12.  Judgment  will  not  be  Reversed  because  Certain  Portions  of  the  Charge  are 
Objectionable,  if  such  charge  as  a  whole  is  \inobjectionable.  People  v.  McDotoell, 
478. 

13.  Failure  of  the  Trial  Court  to  Note  the  Modifications  Made  by  Him  in  an  in- 
struction as  asked  for  in  the  manner  required  by  statute  is  an  irregularity,  but  not 
such  an  error  as  to  warrant  a  reversal.  Denver  and  Rio  Grande  By  Co,  v.  Harris, 
826. 

See  Appeal,  13,  14;  Criminal  Law,  8-13,  20,  21;  Evidence,  31,  47,  48;  Negligence, 

6;  Kew  TRLiL,  12,  13. 
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INTERLOCUTORY  JUDGMENT. 

See  Appeal,  6,  7;  Pabtitiok,  4« 

JETTISON. 
See  ADMiRAi;rY,  1. 

JOINT  TENANTS. 
See  Husband  and  Wife,  L 

JUDGE. 

1.   JCTDOE  OF  THE  CoUNTY  Ck>UBT  WhO  HAS  BEEN  OF  COXTKSEL  FOB  THE  DEFENDANT  in  a 

former  trial  is  disqualified  from  acting  as  jud^e  in  a  subseoueut  trial  of  snch  caae. 
It  is  his  duty  to  certify  such  case  up  to  the  district  court  for  further  proceedings, 
either  upon  his  own  motion  or  that  of  a  party  desiring  the  same,  without  imposins 
as  a  condition  to  such  removal  that  the  party  so  desiring  shall  pay  all  the  accnied 
costs.  C(mndl  v.  QaviU,  488. 
2.  Legislature  may  Enjoin  upon  a  Judge  the  Pebfobmance  of  Judicial  FimcnoNs 
In  matters  outside  of  actions  and  proceedings  in  courts,  and  in  such  cases  the  pro- 
visions of  the  practice  act  in  reference  to  appeals  to  the  supreme  court  are  inappli* 
cable.    Lyon  Uouniy  v.  Esmeralda  County ^  395. 

JUDGMENT. 

1.  JUBISDICnON  OTEB  THE   PeBSONS   AS  WeLL   AS   SUBJECT-MATTEB   IN   CONTBOTEBST 

WILL  Always  be  Presumed  in  support  of  the  judgments  and  orders  of  courts  of 
general  jurisdiction,  when  the  same  are  questioned  in  collateral  actions,  and  the 
record  shows  nothing  to  the  contrary,  although  such  jurisdiction  does  not  affirma- 
tively appear.     Hughes  v.  Gummings,  608. 

2.  Validity  of  an  Obdeb  Made  by  the  County  Judge  Setting  Aside  a  Judgment 

OF  Dismissal,  and  reinstating  a  cause  on  the  docket  of  the  cotmty  court,  can  not 
be  questioned  in  a  collateral  action,  although  the  record  fails  to  show  that  the  requi- 
site notice  was  ffiven  to  the  judgment  creditor,  or  his  assignee,  if  the  judgment 
has  been  assigned.  If  erroneous,  the  error  can  only  be  corrected  in  a  direct  pro- 
ceeding.   Id.  « 

3.  The  Jubisdiction  of  the  County  Coubt  oveb  its  Judgments  is  not  Lost  upon 

filing  and  recording  a  transcript  of  the  judgment  of  the  justice  of  the  peace  in  the 
office  of  the  clerk  of  the  district  court.  The  object  of  such  filing  and  recording  is 
merely  for  the  creation  of  a  lien  on  the  real  property  of  the  judgment  debtor.    Id, 

4.  Validity  of  a  Judgment  for  Divorce  may  be  Collaterally  Attacked  fob  Want 

OF  Jubisdiction  over  the  person  of  the  defendant,  when  such  fact  affirmatively 
appears  from  the  record,  although  such  judgment  recites  that  due  service  of  process 
had  been  made.     Israel  v.  Arthur,  286. 

5.  Judgment  can  not  be  Rendered  against  One  Summoned  as  Oabnishee,  until  aft^ 

judgment  has  been  recovered  in  the  action  against  the  principal  debtor.  In  pro- 
ceedings  against  the  garnishee  he  may  show  either  by  the  record,  or  other  competent 
evidence,  that  the  judgment  against  the  principal  debtor  was  void  for  want  of  juris* 
diction.     Smith  v.  Montoya,  152. 

6.  Jubisdiction  of  a  Coubt  of  Genebal  Jubisdiction  will  be  Presumed  from  the 

judgment  itself,  although  the  record  does  not  recite  the  facts  conferring  jurisdiction. 
Otherwise,  if  the  entire  record  discloses  a  want  of  jurisdiction.    Id. 

7.  Sufficient  Evidence  in  Suppobt  of  a  Judgment  will  be  Presumed  to  have  been 

given,  in  the  absence  of  an  affirmative  showing  to  the  contrary.  This  principle  is 
always  applied  in  appeals  upon  the  judgment  roll  alone.     KeUy  y.  Kelly,  143. 

8.  Judgment  of  the  Lower  Court  will  be  Revebsed  fob  Failube  to  find  on  a  mate- 

rial issue.    Southern  Pa^cific  R.  R.  Co.  v.  Bennett,  140. 

9.  Judgment  will  be  Reversed  when  the  Trial  Coubt  Fails  to  Find  on  all  the  ma* 

terial  issues.    Duane  v.  Neumann,  565. 

10.  When  thebe  is  Evidence  to  Sustain  the  Judgment,  the  same  will  be  affirmed. 
Tweed  v.  Lowe,  058. 

11.  When  the  Evidence  is  Confliotino,  the  Judgment  will  be  Affirmed.  Raikg^ 
v.  Dasso,  566. 

12.  Where  thebe  is  a  Substantial  Conflict  in  the  Evidence,  the  judgment  will 
not  be  reversed  because  the  evidence  does  not  sustain  the  findings.  Burian  v.  IfkhoU, 
343. 
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13.  Judgment  wnx  be  Revebsed  when  there  is'No  Evidence  to  support  a  material 
finding.     CHtea  v.  WilJdnson,  565. 

14.  Judgment  will  be  Revebsed  when  the  Evidence  ib  Insufficient  to  support 
the  findings.      WiUon  v.  Baker,  551. 

15.  Judguent  or  the  Lower  Court  will  be  Reversed  where  the  Preponder- 
ance OF  Evidence  is  so  great  as  to  a  particular  finding  that  the  appellate  court  has 
no  hesitancy  in  declaring  such  finding  against  the  evidence.  Chcunbei'lain  v.  liay- 
mond,  522. 

16.  Final  Judgment,  What  is. — While  proceedings  are  pending  for  a  review  of  a 
judgment,  either  on  appeal  or  motion  lor  a  new  trial,  the  litigation  on  the  merits  of 
the  case,  between  the  jMUties,  is  not  ended;  and  until  litigation  on  the  merits  is 
ended,  there  is  no  finality  to  tiie  judgment  in  the  sense  of  a  final  determination  of 
the  rights  of  the  parties,  although  it  may  have  become  final  for  the  purpose  of  an 
appeal  from  it.     uittmore  v.  American  CenlrcU  Ins.  Co,,  872. 

17.  A  Judgment  Entered  for  the  Plaintiff  in  One  Action,  in  pursuance  of  a  stip- 
ulation which  authorized  the  entry  of  the  same  upon  a  final  judgment  for  the 
plaintiff  in  another  action,  is  premature,  if  entered  pending  a  motion  by  the  de- 
fendant in  the  latter  action  for  a  new  trial,  although  entered  more  than  one  year 
after  a  judgment  in  the  latter  action,  from  which  no  appeal  was  taken.     Id, 

18.  A  Motion  for  a  Judgment,  Pursuant  to  a  Stipulation,  can  not  be  considered 
a  trial  on  the  merits.  If  h  party  to  such  stipulation  is  entitled  to  judgment,  it  is 
upon  the  stipulation  which  has  been  entered  as  an  order  of  the  court,  and  not 
upon  a  trial  of  the  cause.  A  motion  for  a  new  trial  in  such  case  is  irregular,  and 
should  be  dismissed.    Id, 

19.  Wh£p.£  Judgment  has  been  Recovered  in  Excess  of  the  Amount  claimed  in 
the  declaration,  and  such  excess  is  capable  of  exact  computation,  the  proper  prac- 
tice ou  appeal  is,  to  permit  the  judgment  creditor  to  file  a  remission  of  the  excess, 
and  if  such  ia  done,  to  affirm  the  judgment  as  to  the  residue;  otherwise  to  reverse 
the  judgment  and  order  a  new  trial.     Orr  v.  Hopkins,  157. 

20.  Courts  have  No  Authority,  under  Section  813  of  the  Code  of  Civil  Proced- 
ure, TO  Revive  a  Judgment  rendered  in  favor  of  a  partnership,  and  continue  the 
same  in  the  names  of  the  surviving  partners,  and  issue  execution  thei'eon  in  such 
names  after  more  than  six  years  have  elapsed  since  the  rendition  of  the  judgment. 
Boyd  V.  Plainer,  798. 

21.  After  Jcdgment  has  been  Rendered  against  a  Prisoner  and  He  has  been 
Committed  to  jail  thereunder,  the  court  has  no  power,  even  during  the  same  term, 
to  re\'ise  such  judgment  and  increase  the  sentence  imposed.  SUUe  qf  Oregon  v. 
Cannon,  836. 

22.  Decree  Directing  Sale  of  Stock  Subject  to  Injunction. — In  an  action  to  fore- 
close a  lieu  upon  certain  mining  property  and  certain  stock,  the  sale  of  which  is 
restrained  by  an  existing  injunction,  there  is  no  error  in  a  decree  which  provides 
for  the  sale  of  the  mming  property,  and  if  a  deficiency  then  exists,  that  the 
plaintifT  may,  upon  notice  to  the  defendant,  apply  to  the  court  for  an  order  direct- 
ing the  sale  of  the  stock,  subject  to  the  injunction,  and  the  application  of  the  pro- 
ceeds of  said  sale  to  the  payment  of  said  deficiency,  and  that  until  such  order  no 
process  issue  for  the  sale  of  such  stock.     Allenberg  v.  Zeilerbach,  777. 

23.  Where  a  Map  or  Other  Paper  is  Referred  to  in  a  Judgment  as  a  material 
part  of  it,  it  should  be  identified  by  the  judgment  and  made  a  part  of  it.  It 
should  not  be  referred  to  as  a  paper  recorded  eli^where.    Emeric  v.  Alvarado,  708. 

See  Appeal,  5-7,  14;  Attachment,  6,  6;  Costs,  2-4;  Criminal  Law,  1,  6,  14; 
Divorce,  3,  7,  10;  Equity,  2;  Gro>vino  Crops,  1;  Husband  and  Wife,  4;  Injunc- 
tion, 2,  5;  Partition,  1-4;  Partnership,  7;  Summons,  5-9;  Writ  of  Error,  1. 

JUDGMENT  ROLL. 
See  Appeal,  6;  Guardian  ad  Litem,  1. 

JURISDICTION. 

See  Arbitration  and  Award,,  2-4;  Board  of  Harbor  Commissioners,  1;  Constitu- 
tional Law,  6;  Corporations,  17;  Divorce,  3-5;  Eminent  Domain,  1;  Equity,  1, 
3;  Estates  of  Deceased  Persons,  1,  2;  Habeas  Corpus,  3-7;  Homestead,  1; 
Indians,  1;  Insolvency,  1;  Judgments,  1-6;  Justices*  Courts,.  1;  Liens,  1,  2;  Re- 
moval OF  Causes,  7;  Specific  Performance,  1;  Summons,  4-7;  Warrants,  2. 
Vol.  1—3 
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JURY. 

1.  A  Grated  Juror  can  not  be  Compelled  to  Testitt,  under  sections  903,  920,  snd 

926  of  tho  penal  code,  as  to  how  he  voted  with  respect  to  th^  finding  of  a  particQlar 
indictment;  nor  is  such  testimony  permissible  under  section  995  of  the  penal  code, 
which  authorizes  a  motion  to  set  aside  an  indictment  where  it  has  not  been  "found" 
as  prescribed  by  such  code.     Ex  parU  Sontag,  588. 

2.  Grand  Ju&r,  while  Engaged  in  the  Discharge  of  its  Dtttixs,  is  a  component 

part  of  the  court  with  which  it  is  connected.     In  re  Tylar,  337. 

3.  Juror,  Disqualification  of. — Impressions,  or  qualified  and  conditional  opini(His 

formed  upon  reports,  which  easily  yield  to  the  evidence  of  witnesses  having  penonal 
knowledge  of  the  facts  and  testifying  under  oath,  constitute  no  valid  objection  to  a 
juror.     People  v.  O^Loughliny  104. 

4.  But  if  the  Juror's  Mind  is  Closed  against  and  is  in  Opposition  to  the  truth 

as  it  may  be  related  by  the  witnesses,  resists  its  force,  and  perverts  the  judgment, 
then  such  juror  is  disqualified  for  having  **  formed  an  unqualified  opinion."    Id. 
6.  In  Closely  Balanced  Cases,  Much  Weight  should  be  Given  to  the  judgment 
of  the  trial  court  before  whom  the  juror  appears,  and  by  whom  his  manner  and  con- 
duct, as  well  as  his  language,  are  scrutinized.     Id, 

6.  Juror,  Peremptory  Challenge  of. — One  of  several  defendants,  jointly  indicted 

and  on  trial,  can  not  for  himself  alone  peremptorily  challenge  a  juror;  and  the  same 
rule  applies  where  all  the  defendants,  jointly  challenging,  have  exhausted  their  chal- 
lenges under  an  act  of  congress,  even  though  they  claim  the  right  to  severally  chal- 
lenge under  a  territorial  statute.     Id, 

7.  An  Objection  to  a  Juror  on  the  Ground  of  General  or  Absolute  Disqualifica- 

tion, under  the  statute,  differs  from  an  objection  on  the  ground  of  bias  merely.  The 
latter  is  addressed  to  the  sound  discretion  of  the  trial  juc^e;  while  under  the  former, 
if  sustained  by  the  evidence,  the  rejection  of  the  juror  becomes  mandatory  by  an 
arbitrary  rule  of  law.     Territory  v.  Lopez^  821. 

8.  One  not  the  Head  of  a  Family  is  not  Qualified  to  Act  as  a  Juror. — ^As  to 

what  constitutes  a  head  of  a  family,  qucere.  But  one  of  two  equal  partners  living 
together  in  the  same  house,  and  under  a  contract  with  their  employees  by  which  they 
were  to  board  and  lodce  them  at  their  house,  and  all  partners  and  employees  were 
to  eat  at  the  same  table,  is  not  such  head  of  a  family  within  the  meaning  of  the 
statute.    Id. 

9.  Receiving  a  Verdict  on  Sunday. — The  act  of  the  trial  court  in  permitting  the  ver- 

dict of  the  jury  in  a  criminal  case  to  be  rendered  and  received  on  Sun£iy  is  not 
error.     Territory  of  New  Mexico  v.  Nichoh^  068. 

10.  Separation  of  the  Jury. — The  fact  that  the  jury,  on  the  trial  of  a  prisoner 
charged  with  murder,  aff^er  having  the  case  submitted  to  them,  and  being  sent  out 
to  deliberate  upon  their  verdict,  separated  without  the  permission  of  the  court  and 
mingled  with  the  people,  and  afterwards  reassembled,  came  into  court,  and  returned 
a  sealed  verdict  of  guilty,  is  not  a  sufficient  ground  for  setting  aside  such  verdict, 
when  it  affirmatively  appears  from  the  record  that  the  prisoner  was  not  prejudiced 
by  the  proceeding.     la. 

11.  The  Same. — The  record  showed  that  the  jury  agreed  upon  their  verdict  at  about 
four  o'clock  in  the  morning;  that  they  wrote  it  out  and  each  juror  signed  it;  in  this 
condition  it  was  placed  in  an  envelope,  sealed,  and  taken  in  charge  by  the  foreman 
of  the  jury;  that  the  jurors  then  separated  and  reassembled  at  the  court-house  at 
eight  o'clock  the  same  morning  and  returned  their  verdict  to  the  court;  that  the 
verdict  was  not  in  any  way  changed  after  the  jury  separated,  but  the  verdict  which 
they  agreed  to,  signed,  sealed  up  in  the  envelope,  and  delivered  to  their  foreman, 
we^  the  same  verdict  upon  which  they  were  polled.  Held^  that  the  refusal  of  the 
trial  court  to  set  aside  the  verdict  upon  these  facts  was  not  error.    Id, 

12.  Where  the  Evidence  in  Regard  to  a  Fact  in  Issue  is  CoNFUcrnfG,  the  jury 
should  determine  such  fact,  and  with  their  determination  the  court  will  not  inter- 
fere.   SaccUaria  v.  Eureka  &  Palisade  H,  R,  Co,.,  398. 

See  Chattel  Mortgage,  1;  Contempt,  1;  Corporations,  14, 16. 

JUSTICES'  COURTS. 

1.  No  Intendments  can  be  Presumed  in  Favor  of  the  Jurisdiction  of  a  Jusncs 

OF  the  Peace,  but  each  step  towards  its  acquirement  must  be  affirmatively  shown. 
Victor  Mill  and  Mining  Co,  v.  Justice^ H  Court,  299. 

2.  Sections  1093  to  1097,  Both  Inclusive,  of  the  Civll  Prachgk  Act,  relatiDg  to 

service  of  summons,  are  applicable  to  justices'  courts.    Id. 
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3.  Qbder  of  a  Justice  or  the  Peace  BsNTiyo  a  Motion  to  Set  Aside  an  Execu- 
tion Sale  of  Land  will  be  presumed  to  be  correct  unless  the  contrary  appears. 
The  party  aggrieved  by  such  order  could  have  the  action  of  the  justice's  court  re- 
viewed  by  t£^  superior  court  on  appeal  from  the  judgment.  Peteraon  v.  Weissbein 
<frCo.,  853. 

See  Corpobations,  17;  Mandamus,  3. 

LACHES. 

1.  Laches — Statute  of  Limitations. — The  defense  of  laches,  neglect,  or  acquiescence 

is  peculiar  to  equity  courts,  and  will  been  forced  in  proper  cases.  No  formal  plea 
of  the  statute  of  limitations  is  necessary  to  raise  this  defense  in  a  court  of  eauity. 
It  may  arise  upon  the  bill  as  presented  to  the  court,  or  upon  the  case  as  maae  by 
the  complainant.     PrcUt  v.  CaUfomia  Alin,  Co,^  87. 

2.  Diligence  in  Prosecuting  Demand — Character  of  Property  Involved. — ^Where 

property  is  of  a  speculative,  fluctuating  value,  purties  are  held  to  a  stricter  dili- 
gence in  the  assertion  of  alleged  rights  therein  than  where  the  property  involved  is 
of  a  value  fixed,  permanent,  and  little  changeable.     Id. 

3.  Neither  the  Defense  of  the  Statute  of  Limitations  nor  That  of  Laches  can 

be  pleaded  against  the  United  States,  although,  as  a  general  rule,  whenever  the 
government  becomes  8  party  to  a  suit  in  its  own  courts  it  stands  upon  the  same 
looting  with  individuals,  and  roust  submit  to  the  law  as  it  is  administered  between 
man  and  man.     U.  S.  t.  Southern  Col.  etc.  Co.,  11. 

4.  Courts  of  Equity  may  Refuse  to  Entebtain  a  Controversy  when  the  lapse  of 

time  since  the  cause  of  action  accrued  is  so  ^reat  as  to  afford  the  reasonable  pre- 
sumption that  the  witnesses  who  could  testify  concerning  it  are  all  dead,  and  the 
proofs  lost  or  destroyed.    Id, 

See  Acquiescence,  1. 

'  LAKES.  ^ 

See  Wateh  Rights. 

LANDLORD  AND  TENANT. 

1.  Destruction  of  Premises,  when  Terminates  Obligation  to  Pay  RENT.—The  doc- 

trine of  the  common  law  is,  that  when  lands  and  buildings  are  leased,  and  the  ten- 
ant expressly  covenants,  without  limitation  or  reservation,  to  pa^  rent  for  a  term  of 
vears,  ne  is  not  released  from  that  obligation  by  the  destruction  of  the  building 
leased  by  accidental  fire.     Harrington  v.  naison,  59. 

2.  Exception  to  This  Rule  Exists  when  the  Lease  is  of  an  Uppeb  Story  or  base- 

ment, or  an  apartment  in  a  building,  founded  upon  the  idea  that  It  is  not  the  inten- 
tion of  the  lease  to  grant  any  interest  in  the  land  ^yond  that  connected  with  the 
enjoyment  of  the  room  demised,  and  when  this  is  destroyed  by  accidental  fire,  there 
is  nothing  upon  which  the  demise  can  operate,  and  the  lease  terminates  with  the 
destruction  of  the  thing  rented.     Id. 

3.  Leases  must  be  Constbi/ed  accobding  to  the  Intention  of  the  parties,  and  with 

reference  to  the  subject-matter.     Id. 

4.  Lease — Covenant  of. — The  execution  of  a  lease  for  real  estate  implies  a  covenant  to 

lessee  for  quiet  enjoyment  during  the  tenn.     Owens  v.  Wight,  541. 
6.  Same — Remedy  of  Lessee. — In  case  of  entr^  upon  the  demised  premises  by  the  lessor 

during  the  term,  the  remedy  of  the  lessee  is  in  damages  by  suit  at  law  for  breach  of 

covenant,  and  not  by  action  in  equity  for  an  accounting.    Id. 
6.  Finding  that  a  Tenant  was  Authobizsd  by  his  Landlord  to  Make  Certain 

Repairs  to  the  leased  premises  held  not  to  be  supported  by  the  evidence.    Savings 

and  Loan  Society  v.  Oerichten,  591. 

LARCENY. 
See  Criminal  Law,  15-18. 

LAUNDRY  ORDINANCE. 

1.  Laundry  Ordinance — ^Validity  of. — The  provisions  of  the  ordinance  of  the  city  and 
county  of  San  Francisco,  approved  June  25,  1883,  declaring  it  to  be  unlawful  for 
any  person  to  establish,  mamtain,  or  carry  on  the  business  of  a  public  laundry  or 
wash-house,  where  articles  are  cleansed  for  hire,  within  certain  named  limits,  with- 
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out  having  first  obtained  a  certificate  from  the  health  officer  that  the  premises  are 
sufficiently  drained,  and  that  the  business  can  be  carried  on  without  injury  to  the 
sanitary  condition  of  the  neighborhood,  and  a  certificate  from  the  board  of  fire  war- 
dens that  the  heating  appliances  are  in  good  condition,  and  that  their  use  is  not  dnn- 
gerous  to  the  surrounding  property;  and  providing  that  no  person  or  persons  owning 
*  or  employed  in  such  laundries  shall  wash  or  iron  clothes  between  the  hours  of  10 
o'clock  p.  M.  and  6  o'clock  a.  m.,  nor  upon  any  portion  of  that  day  known  as  Sun- 
day, are  not  in  conflict  with  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  nor  with  section  1  of  article  1  of  the  constitution  of  California,  guar- 
anteeing to  all -men  the  inalienable  right  of  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  GEkppiness;  nor  with  section  11  of  the  same 
article,  declaring  that  all  laws  of  a  general  nature  shall  have  a  uniform  operation; 
nor  with  section  21  of  the  same  article,  declaring  that  no  citizen  or  class  of  citizens 
shall  be  granted  privileges  or  immunities  which,  upon  the  same  terms,  shall  not  be 
granted  to  all  citizens.    Ex  parte  Moynier,  782. 

LAWSON  on  Expert  and  Opinion  Evidence,  174. 

LEASE. 
See  Landlord  and  Tenant. 

LEGACY. 

See  Wills,  6. 

LIENS. 

1.  Mechanics'  Liens— Jurisdiction — Assignment. — In  actions,  begun  in  the  United 

States  circuit  court  by  an  assignee  to  foreclose  mechanics'  liens,  the  jurisdiction  of 
the  court  as  to  all  of  the  original  lien  claimants,  whose  liens  are  sought  to  lie  en- 
forced, must  be  affirmatively  shown  by  the  bill  of  complaint.  HampUm  v.  Truelte 
Canal  Co.,  17. 

2.  Where  It  Appears  from  the  Bill  that  Ant  or  the  Original  Lien  Holders,  by 

reason  of  their  citizenship,  could  not  maintain  an  action  in  this  court  to  foreclose  or 
enforce  their  liens,  the  bill  must  be  dismissed  for  want  of  jurisdiction.     Id. 

3.  Lien  of  a  Mechanic  can  Only  be  ^LiINTAINED  bv  a  Substantial  Observance  of, 

and  compliance  with,  the  provisions  of  the  statute;  and  omissions  so  to  do  can  not 
be  aided  by  any  averments  in  the  complaint,  or  by  extrinsic  evidence.  -MalUrx. 
Falcon  Mining  Co.,  614. 

4.  Failure  to  State  in  the  Notice  of  a  Mechanic's  Lien  the  Name  of  the  Owner 

of  the  building  against  which  the  lien  is  sought  to  be  enforced^  as  required  by  stat- 
ute, is  fatal  to  the  existence  of  such  lien.  The  name  of  such  owner  should  be  stated 
in  a  direct,  clear,  and  positive  manner,  and  not  infereutially.     Id.        .^ 

5.  A  Vendor's  Lien  Exists  in  Favor  of  a  Partner  on  his  share  of  the  partnership 

real  estate  which  he  has  conveyed  to  his  copartner,  and  the  same  may  ue  enforced 
against  the  estate  of  the  latter,  in  the  absence  of  fraud.     Heese  v.  Kinkeady  3S6. 

6.  Lien  of  an  Attaching  Creditor  is  Specific,  and  is  not  Merged  in  the  judgment 

uutil  a  transcript  of  the  judgment  docket  is  filed  in  the  office  of  the  county  recorder. 
No  time  is  limited  by  law  for  filing  such  transcript,  and  it  is  optional  with  the  at- 
taching creditor  to  do  so  or  not.     Emery  v.  Yount,  499. 

7.  Lien  op  a  Judgment  Creditor  Obtained  by  Filing  a  Transcript  or  his  Jrnc- 

MENT  extends  to  all  the  reality  of  the  debtor  not  exempt  from  execution,  unattached 
as  well  as  attached.  Such  lien  takes  precedence  over  subsequent  purchasers  or  en- 
cumbrancers; but  if  such  transcript  is  not  recorded,  the  rights  of  bonajide  pur- 
chasers or  encumbrancers  of  the  deotor's  realty,  prior  to  execution  levy  thereon,  are 
in  no  way  affected  by  such  judgment.    Id. 

See  Fraud,  6;  Judgment,  3. 

LIFE  INSURANCE. 
1.  Insurable  interest  in  life  of  mother-in-law  (note),  176. 

See  Corporations,  17. 

LOCATION  OF  MINE. 
See  Mines  and  Mining,  2-14,  21. 
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lost  instruments, 

See  Evidence,  40. 

MAIL. 
See  Obstructing  the  Maiu 

MALICE. 
See  Criminal  Law,  8-10. 

MALICIOUS  PROSECUTION. 

1.  Question  as  to  the  Want  of  Probable  Cause,  in  an  Action  for  Maxicious 

Pkosecui'ION,  is  a  mixed  question  of  law  and  fact:  of  fact  for  the  jury,  if  there  is 
a  conflict  of  evidence,  under  proper  instructions  by  the  court;  and  of  law  for  the 
court,  if  the  underlying  facts  are  admitted  or  uncontroverted.  Hynes  v.  Nelson, 
473. 

2.  Probable  Cause  for  an  Arrest  Exists  where  the  Defendant  Believed  the 

Facts  Charged  against  the  Plaintiff,  and,  acting  upon  such  belief,  consulted 
his  counsel  and  was  advised  by  him  that  such  facts  constituted  a  crime,  and  that  he 
might  and  ought  to  have  the  plaintiff  arrested.    Id» 

MANDAMUS, 

1.  A  Provision  in  the  Citt  Charter  of  Sacramento  Prohibiting  Any  Suit  or 

actions  against  the  city  upon  any  bonds  which  had  been  issued  under  its  former 
charter,  is  no  defense  to  a  proceeding  by  ruandamns  against  the  treasurer  of  such 
city  to  compel  him  to  pay  the  interest  coupons  on  certain  bonds  issued  by  such  city 
under  the  authoritv  of  its  charter  granted  in  April,  1858,  the  payment  of  wliicli 
was  a  duty  enjoined  upon  such  treasurer  by  the  provisions  of  such  charter.  Meyer 
V.   Porter,  874. 

2.  It  is  No  Defense  to  Such  Proceeding,  Brought  by  an  Individual  Bondholder, 

that  such  coupons  have  never  been  presented  to  the  board  of  trustees  for  audit  and 
examination,  nor  the  fact  that  there  are  other  creditors  interested  in  the  fund  pro- 
vided for  their  payment  who  have  not  demanded  payment.     Id, 

3.  A  Writ  of  Mandate  hay  be  Issukd  by  the  superior  court  to  compel  a  justice  of 

the  peace  to  issue  an  execution  in  favor  of  a  judgment  creditor  who  is  entitleil  to 
the  same.  Tlio  issuance  of  such  execution  by  the  justice  calls  for  the  exercise  of 
a  ministerial  function  only,  and  is  a  duty  especially  enjoined  upon  him  by  law, 
resulting  from  his  office.    UamUton  v.  Tvit,  858. 

See  Appeal,  1;  WARRAmre,  1,  A, 

MAP,  INFRINGEMENT  OF. 
See  Copyright,  3. 

MARITIME  LAW. 

See  Admiralty. 

MARRIED  WOMEN. 

1.  A  Married  Woman  Who  Holds  the  Title  to  her  Separate  Property  in  her  own 
name  may  mortgage  the  same  in  such  name.     Richards  v.  HutchinsoTi^  659. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 
See  Negligence,  1-3,  7,  8,  11,  12. 

MEASURE  OR  DAMAGES. 
See  Damages. 

MECHANICS'  LIEN. 
See  Liens,  1-4. 


918  Jin>£X.' 

llEMOBANBmr. 
See  Evidence,  44,  45. 

MEXICAN  GRANTS. 

1.   SUBYETOB  QeKKRAL  OF  NbW  MeXICO,  UKDEB  THE  ACT  OF  CONORBSS  of  Jolj  22,  1854 

(10  U.  S.  Stat.  300)»  is  clothed  with  judicial  powers  and  duties  with  reference  to 
Mexican  and  Spanish  grants  of  land  made  prior  to  the  acquisition  of  the  territory 
by  the  United  States.     WhUney  v.  McAfee,  162. 

2.  Courts  have  No  Authority  to  Review,  Reverse,  or  Modift  Ant  Decision  of 

THE  Surveyor  Qeneral,  as  to  the  validity  or  invalidity  of  such  grant,  made  in  a 
case  before  him.  Such  power  rests  with  congress  alone,  and  until  reversed  ur  mod- 
ified by  congress,  any  such  decision  of  the  surveyor  general  is  binding  upon  the 
courts,  and  must  be  regarded  as  res  adjudicaia.    Id, 

3.  Report  of  the  Surveyor  General,  under  the  Act  of  July  22,  1854,  Pronoukc- 

IKQ  Valid  a  Mexican  grant,  operates  so  as  to  segregate  from  the  public  domain  the 
lands  covered  by  such  grant,  and  to  except  and  reserve  them  from  the  operation  of 
the  homestead  and  other  general  laws  of  the  United  States  providmg  for  the  dispo- 
sal of  the  public  domain,  and  pending  the  final  action  of  congress  on  such  deciaion, 
to  vest  by  necessary  implication  in  the  grantee,  and  those  cuiiming  under  him,  the 
exclusive  right  of  possession  in  and  to  the  entire  tract  covered  by  the  grant  as  re- 
ported on.    Id. 

4.  The  Publication  and  Approval  by  the  Surveyor  General  of  a  Plat  and  Sur- 

vey of  a  Mexican  grant,  under  the  act  of  congress  of  June  14,  1860,  in  the  absence 
of  an  application  to  have  the  same  returned  to  the  district  court,  has  the  same  eflfect 
in  law  **aa  if  a  patent  for  the  land  so  surveyed  had  been  issued  by  the  United 
States."  After  that  the  grant  was  in  no  sense  svb  judice.  Southern  P,  R.  R,  Co. 
V.  Qardd^  586. 

5.  A  Patent  for  Lands  Previously  Withdrawn  from  Sale,  if  at  the  Time  of 

Withdrawal  the  same  were  within  the  exterior  limits  of  a  Mexican  grant  mh 

d'mdice,  is  invalid.  Id. 
rant  by  the  Mexican  Government  to  the  **  Herederos  "  of  a  Deceased  Tes- 
tator.— Under  the  Spanish  and  Mexican  law  an  heir  {heredero)  could  be  instituted 
by  will,  if  designated  therein  by  apt  words,  so  that  it  can  be  perceived  who  is  meant. 
And  where,  in  the  proceedings  to  obtain  a  srant  of  land,  the  Mexican  ffovemor  de- 
clares that  a  certain  deceased  testator  was  die  lawful  owner  of  the  lano,  and  by  his 
death  hia  successors  {?ierederos)  are  lawful  owners  of  the  same,  and  directs  that  a 
title  in  conformity  with  this  view  be  delivered  and  handed  over  to  the  testamentary 
executor  of  said  deceased,  for  the  ends  required,  the  grant  issued  to  such  succes- 
sors {herederos)  will  be  held  to  have  issued  to  the  successors  as  established  by  the 
will  of  the  testator.  The  governor  had  power  to  make  such  grant  under  the  decree 
of  1824  and  the  regulations  of  1828.    Emeric  v.  Alvarado,  706. 

See  Partition,  1-3,  5,  6. 

• 

MINES  AND  MINING. 

1.  A  Grant  of  an  Undivided  One-third  Interest  in  a  Piece  of  Mining  Ground, 

together  with  the  water  rights,  reservoirs,  and  tail-races  belonging  to  the  same, 
expressly  conditioned  that  such  grant  should  convey  no  other  rights  to  the  grantee 
except  a  mining  right,  does  not  make  the  ffrantee  a  coparcener,  joint  tenant,  or  ten- 
ant m  common  wiSi  the  erantor.  It  simply  conveys  to  him  a  right  to  enter  upon 
and  occupy  the  land  for  uie  purpose  of  working  it,  either  by  unaerground  excava- 
tions or  open  workings,  to  obtain  from  it  the  minerals  or  ores  which  may  be  de- 
posited therein.     Such  right  is  not  capable  of  partition.    Smith  v.  Cocley,  855. 

2.  Finding  of  the  Court  that  the  Notice  of  Location  of  a  Mining  Claim  Con- 

tained A  Sufficient  Description  of  the  location,  by  reference  to  natural  objects 
and  permanent  and  well-known  monuments,  to  identify  the  same,  will  be  presumed 
to  be  correct  when  the  record  contains  no  copy  of  the  notice.    EHers  v.  Boatman^  632. 

3.  Location  of  a  Mining  Claim  is  Sufficiently  Definite  when  the  Accessible 

Boundaries  thereof  are  plainly  marked  on  the  ground  by  stakes  and  natural  ob- 
jects, and  the  inaccessible  boundaries  described  by  courses  and  distances  sufficient  to 
point  out  to  any  one  honestly  endeavoring  to  ascertain  where  such  boundaries  wera 
id. 

4.  Bight  of  the  Occupants  of  Mining  Grounds  on  the  Pubuc  Domain  will  be  Up- 

held, when  the  appropriation  thereof  has  been  made  by  means  which  substantially 
comply  with  the  law,  and  which  in  view  of  the  surrounding  circumstances,  convey 
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notice  to  tJiofie  who  have  a  right  to  know  that  the  particular  mining  gronnd  is  sub- 
ject to  the  dominion  and  control  of  some  private  person.    Id. 

6.  Locator  of  a  Mining  Claim,  in  Makkino  his  Claim  on  the  Ground  so  that  its 
boundaries  can  be  be  readily  traced,  is  not  held  to  absolute  exactness  in  running  the 
lines  or  in  fixing  the  comer  or  other  posts.  The  difference  of  a  few  feet  or  a  few 
points  between  the  monuments  fixed  by  an  actual  survey  for  a  patent  and  those  fixed 
at  the'time  of  location  is  immaterial,  and  does  not  affect  the  validity  of  the  original 
location.    Id. 

6.  Thb  Location  of  a  Vein  or  Lode  ^Lide  upon  the  Surface  where  the  Vein  or 
Lode  Finds  its  Apex  will  not  be  defeated  by  the  secret,  underground  workings  and 
possession  by  parties  having  no  possession  of  or  right  to  the  sui-face  embracing  it. 
The  possession  of  a  vein  recognized  by  the  mining  laws,  and  to  which  protection  is 

fiven,  is  a  possession  by  one  who  holds  the  surface  where  the  vein  maues  its  apex. 
d. 

7.    As  BETWEEN  TwO  LOCATORS,  AND  AS  APFEdTINO  THEIR  RiGHTS  OnLY,  OnE  CAN  NOT* 

Locate  a  minins  claim  on  ground  of  which  the  other  is  in  actual  possession  under 
claim  or  color  of  right,  because  such  ground  would  not  be  vacant  and  unoccupied. 
Id. 

8.  Express  Finding,  in  an  Action  to  Determine  the  Conflicting  Rights  of  Two 

Adverse  Claimants  of  a  mining  claim,  that  the  defendant  was  in  possession  of  the 
same  at  the  time  suit  was  commenced  is  not  necessary  where  the  facts  found 
establish  the  defendant's  right  to  the  possession,  and  that  he  had  done  all  that  was 
required  by  law  in  order  to  inaugurate  a  title  to  and  hold  a  valid  mining  claim, 
ana  that  he  was  constructively,  if  not  actually,  in  possession.    Id. 

9.  Location  of  Mining  Claim— End  Stakes.— The  statute  of  Colorado,  R.  S.  630, 

affords  no  support  to  one  who,  in  locating  his  claim,  fails  to  set  the  proper  stakes  at 
the  end  of  the  claim,  when  the  proper  position  for  them  was  not  macccssible,  but 
merely  difficult  of  access,  or  approachable  by  a  circuitous  route.  In  such  case  the 
title  will  only  relate  to  the  time  when  the  stakes  are  subsequently  set.  Croeaua 
Mining  etc.  Co.  v.  Colorado  Land  etc,  Co.,  451. 

10.  Same — Change  of  Lines. — The  locator  of  a  mining  claim  can  not,  after  the  loca- 
tion, change  the  lines  of  his  claim  so  as  to  take  in  other  ground,  when  such  change 
will  interfere  with  the  previously  accrued  rights  of  others.    Id. 

11.  Alien — Right  to  Locate  Mining  Claim. — Upon  declaring  his  intenjiion  to  be- 
come a  citizen,  an  alien  may  have  advantage  of  work  previously  done,  and  of  a 
record  previously  made  by  him  in  locating  a  mining  claim  on  the  public  mineral 
lands.    Id. 

12.  Same — State  Court  may  Naturalize. — The  necessary  oath  declaratory  of  inten- 
tion by  an  alien  to  become  a  citizen  of  the  United  States,  may  be  administered  in 
the  courts  of  record  of  the  state.  One  who  has  so  declared  his  intention  to  become 
a  citizen  may  make  a  valid  location  of  a  mining  claim.     Id, 

13.  Adverse  Claimant,  in  a  Suit  Brought  against  an  Applicant  for  a  Patent, 
mat  Show  that  the  location  of  the  claim  applied  for  is  invalid,  for  the  reason  that 
the  ground  contained  therein  is  embraced  by  a  third  claim,  in  which  neither  party 
has  or  claims  any  interest.    Harrington  v.  Chambers^  63. 

14.  Valid  Location  of  a  Mining  Claim  mat  be  Made,  whenever  the  prospector  has 
discovered  such  indications  of  mineral  that  he  is  willing  to  spend  his  time  and  money 
in  following  them,  in  the  expectation  of  finding  ore.     Id. 

15.  Mineral  vein,  where  mat  be  Shown  to  Exist. — Where  the  validity  of  a  claim 
depends  upon  whether  a  lode  has  been  discovered  and  located,  evidence  that  such 
claim  contains  a  vein  within  its  boundaries,  at  places  other  than  at  the  discovery 
point,  is  admissible.    Id. 

16.  Definition  of  Lode  and  Vein. — ^The  terms  "lode"  and  "vein,"  as  used  in  the 
acts  of  congress  in  reference  to  the  location  of  mining  claims,  are  such  "  lodes  "  and 
'*  veins**  as  are  so  called  by  miners.     Id. 

17.  Expert  Testimont  is  Admissible  to  Show  that  a  Claim  Contained  Such  a 
Vein  as  a  miner  discovering  it  would  be  likely  to  follow,  with  the  reasonable  ex- 
pectation of  finding  p&ying  ore.    Id. 

18.  Mining  Claim,  Work  upon.  What  Constitutes. — ^Work  done  outside  of  a  min- 
ing claim,  if  done  for  the  purpose  and  as  a  means  of  developing  the  same,  is  as 
available  for  holding  the  claim  as  if  done  within  the  boundaries  of  the  claim  itself. 
One  general  system  of  work  may  be  devised,  well  adapted  and  intended  to  develop 
several  contiguous  claims,  and  when  such  is  the  case,  work  in  furtherance  of  the 
system  is  work  on  the  claims  intended  to  be  developed  by  it.     Id. 

19.  Work  on  Placer  Claims. — The  provisions  of  the  United  States  revised  statutes  re- 
quiring a  certain  amount  of  work  to  be  performed  or  improvements  made  during 
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each  year  on  each  miniug  claim  located  after  May  10, 1872,  and  until  a  patent  issaes 
therefor,  apply  as  well  to  that  class  of  claims  known  as  placer  claims  as  to  the  cUss 
known  as  lode  or  vein  claims.     Carney  v.  Arizona  Miniag  Co,,  851. 

2(t  In  an  Action  of  Ejectment  to  Recover  the  Possession  of  a  Mining  Claix, 
where  the  defendant  relies  upon  a  forfeiture  by  plaintiff,  for  failure  to  do  the  neces- 
sary work,  as  required  by  the  act  of  congress  (R.  S.,  sec.  2326),  such  forfeiture  need 
not  be  specially  pleaded.     Steele  v.  Gold  Lead  Gold  and  Silver  Mining  Co.,  3G3. 

51.  A  Prior  Locator  of  a  Mining  Claim,  Who  has  Regularly  Applied  for  a 
Patent,  need  not,  in  order  to  preserve  his  rights,  protest  against  any  subsequent 
application  for  the  same  ground,  while  his  own  application  is  pending  in  the  land  de- 
partment; and,  in  a  controTersy  between  such  applicants,  the  prior  locator  is  entitled 
to  bo  heard  and  have  his  rights  determined  in  the  proper  forum  where  they  are 
questioned,  whether  it  be  in  the  state  courts  or  in  the  land  office.     /'/. 

See  Evidence,  17j  Negligence,  12;  NuiaANE,  Ic,  2,  4,  7,  8,  lOj  Partnership,  1-4. 

MISTAKE. 

1.  Suit  to  Reform  a  Contract. — The  evidence  necessary  to  support  a  bill  to  reform 
a  contract  must  show  certainly  in  what  the  mistake  consists,  and  that  it  was  mu- 
tual.   Spare  v.  Home  Mtit,  Ins.  Co.,  542. 

2^  Idem. — The  owners  of  a  warehouse  applied  to  an  insurance  company,  of  which  they 
were  agents  to  receive  and  transmit  applications  for  insurance,  for  a  policy  on  the 
same  as  the  property  of  their  judgment  creditor,  and  the  company,  knowing  noth- 
ing to  the  contrary,  issued  the  poUcy  accordingly,  and  upon  the  destruction  of  the 
property  by  fire,  refused  to  pay  the  insurance,  on  the  ground  that  the  assured  had 
no  insurable  interest  therein;  the  assured  having  failed  in  an  action  on  the  policy  to 
recover  the  insurance,  on  the  ground  that  it  did  not  appear  but  that  his  debt  could 
be  otherwise  made  out  of  the  remaining  property  oi  his  debtors  (8  Saw.  61S), 
brought  a  suit  in  equity  to  reform  the  policy,  alleging  that  by  mistake  it  was  ifsued 
in  the  name  of  the  creditor,  as  owner,  when  it  should  have  been  issued  in  the  name 
of  the  debtor,  and  for  his  benefit,  in  case  of  loss:  Held,  that  the  evidence  did  not 
support  the  allegation  of  mistake;  but,  on  the  contrary,  showed  that  the  company 
was  induced  to  issue  the  policy  by  the  false  representation  of  the  owners  and  appli- 
cant, on  account  of  which  deception  it  ^as  entitled  to  rescind  the  contract  or  treat 
it  as  null.     Id, 

See  Evidence,  46. 

MORTGAGE. 

1.  Mortgage  Executed  by  a  Railway  Company  on  its  Road-bed,  rolling-stock,  and 

buildings,  together  with  all  lands  which  are  or  may  be  necessary  for  the  use  and  op- 
eration thereof,  and  also  "  all  rights,  privileges,  franchises,  and  property  whatever, 
now  belonging,  or  hereafter  to  be  acquired  by  "  said  company,  will  be  construed  to 
convey  only  such  property  as  was  or  "vrould  be  useful  or  necessary  in  the  construc- 
tion, operation,  preservation,  or  security  of  the  railroad  mortgaged,  and  not  lands 
which  were  to  be  used  for  other  purposes.     State  v.  Glenn,  50. 

2.  A  Deed  Absolute  in  Form,  Given  Merely  to  Secure  a  Debt,  is  to  be  deemed  a 

mortgage,  as  between  the  parties  thereto,  and  as  to  subsequent  purchasers  with  no- 
tice; and  parol  evidence  of  such  facts  is  admissible  in  actions  at  law  as  well  aa  in 
equity.     Tayl-or  v.  McLain,  685,  586. 

3.  A  Finding  of  the  Lower  Court  that  a  Certain  Conveyance  of  Land,  Absolute 

ON  its  Face,  and  a  bill  of  sale  of  personal  property,  were  intended  as  mortgages  to 
secure  a  loan  made  by  the  grantee  to  the  grantors,  reviewed,  and  held  to  be  sup- 
ported by  the  evidence.     Miller  v.  Ausenig,  839. 

4.  A  Defendant  in  an  Action  to  have  a  Deed  Absolute  in  Form  Declared  a  Mort- 

gage, and  to  redeem  the  same,  who  asserts,  by  cross-complaint,  that  such  deed  is 
not  a  mortgage  but  a  conveyance  indefeasible,  may  ask,  and  if  he  maintains  his 
averments  by  proof  or  if  the  plaintiff  fails  to  establish  his  case  is  entitled  to,  a  judg- 
ment for  possession  of  the  premises.     Taylor  v.  McLain,  585,  586. 

5.  Where,  on  a  Former  Appeal,  the  Court  has  Held  that  the  Action  was  One  to 

Redeem  a  mortgage,  it  will  hold  the  same  on  a  subsequent  appeal,  when  no  changes 
have  been  made  in  the  pleadings.     Id. 

6.  Parol  Evidence  to  Vary  the  Discharge  of  a  Mortgage,— In  an  action  to  fore- 

close a  mortgage  which  had  been  fully  and  complete'ly  discharged  and  canceled  on. 
the  record  by  the  mortc^a^e,  parol  evidence  is  inadmissible  to  show  that  sadi  dis- 
charge was  merely  conditional.    Ivinson  v.  Hulton,  703. 
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7.  The  Same. — Even  if  Buch  evidence  -were  admissible,  it  wonld  have  to  be  as  full, 

clear,  positive,  and  satisfactory  as  if  it  were  offered  for  the  purpose  of  reforming  the 
di&charge  as  entered  on  the  record  for  fraud,  accident,  or  mistake.  The  facts  of  the 
case  reviewed,  and  held  not  to  comply  with  such  requirements.     Id, 

8.  A  Debt  Sbcukei)  by  Mortgage  is  not  Necessarily  Released  by  a  discharge  of 

the  mortgage  on  the  record.     Id, 

9.  A  Decree  of  Foreclosure  should  Direct  a  Sale  of  the  Particular  Estate 

or  interest  of  the  mortgagor  in  the  mortgaged  premises,  as  the  same  has  been  de- 
scribed in  the  mortgage.  If  such  decree  directs  the  sale  of  any  greater  or  less 
estate  than  that  so  described,  it  is  erroneous  and  should  be  corrected  on  motion. 
Schicartz  v.  Palm,  852. 

10.  A  Decree  of  Foreclosure  which  Directs  the  Sale  of  All  the  interest  which 
the  mortgagor  had  in  the  premises  described  in  the  mortgage  on  the  date  when  the 
same  was  given,  is  erroneous  when  the  mortgage  descril^cd  the  estate  mortgaged  as 
an  '*  undivided  fourth  interest,  being  all  the  mterest  which  the  mortgagor  owns.'* 
Id. 

11.  An  Averment  and  Finding  that  at  the  Date  of  a  Mortgage  the  Mort- 
gagor WAS  in  Possession  of  a  certain  tract  of  land,  described  by  metes  and 
bounds,  is  not  supported  by  evidence  of  a  mortgage  in  which  the  mortgaged  prem- 
ises are  described  as  "all  of  the  mortgagor's  right,  title,  and  interest  in  and  to  nine 
lots  of  land  in  block  number  113,  as  per  map  of  Clinton,  said  property  being  now 
in  possession  of  "  the  mortgagor.     Borel  v.  I)onohu€,  347. 

12.  Sale  of  Mortgaged  Premises  will  not  be  Stayed,  Pending  an  Appeal  from 
the  judgment  against  a  subsequent  purchaser  from  the  mortgagor  in  possession,  un- 
less an  undertaking  be  tiled  for  the  payment  of  the  deficiency,  if  any  shall  arise  on 
said  sale.  The  rule  is  otherwise  if  the  judgment  is  against  such  a  x^urchaser  not  in 
possession.     Home  Loan  Association  v.  Wilkins,  119. 

13.  Implied  Promise— Liability  ex  ^quo  et  Bono — Valuable  Consideration. — 
Where  in  the  final  judgment  in  a  suit  for  the  foreclosure  of  a  mortgage,  the  court, 
with  the  consent  of  the  plaintiff — the  mortgagee — allows  to  the  defendant — the  mort- 
gagor— ^as  a  credit  upon  or  part  payment  of  the  mortgage  debt,  a  sum  which  had  not 
actually  been  paid,  and  which  the  mortgagee  was  not,  as  between  said  parties,  equi- 
tably bound  to  pay,  but  which  the  mortgagor  himself  was  equitably  bound  to  pay 
to  a  third  person,  and  which  was  therefore  a  virtual  advance  by  the  mortgagee  to 
the  mortgagor,  and  the  final  decree  so  made  is  executed  bv  a  sale  of  the  mortgaged 
premises  in  satisfaction  of  the  debt  so  reduced,  so  that  the  mortgagor  obtains  and 
enjoys  the  full  benefit  of  the  credit  as  a  virtual  advance,  the  mortgagor  defendant 
thereby  becomes  bound  ex  cequo  et  bono  to  refund  to  the  mortgagee  plaintiff  the 
amount  so  credited,  and  the  law  implies  a  promise  on  his  part  to  make  such  repay- 
ment, which  is  a  valuable  consideration  sufficient  to  sustam  and  validate  a  second 
mortgage,  executed  previously  to  the  rendition  of  said  judgment,  by  the  same  mort- 
gagor—defendant— to  the  same  mortgagee — plaintiff— to  secure  the  repayment  of  the 
said  sum  so  finally  credited.  And  it  makes  no  difference  with  this  result  that  at  the 
time  of  rendering  said  final  judgment,  the  mortgagor  defendant  refused  to  consent 
to  said  credit,  since  his  subsequent  acce{)tance  of  the  judgment  and  enjoyment  of  its 
benefits  was  a  waiver  of  his  previous  objection,  and  was  itself  a  legal  consent.  De 
Celts  V.  Porter,  675. 

14.  Statute  of  Limitations — Cause  of  Action. — In  such  a  case,  the  liability  to  repay 
the  amount  of  said  credit,  and  the  cause  of  action  to  recover  the  same,  arose  and 
accrued  at  the  date  of  the  rendition  of  the  final  judgment  when  the  credit  was  made, 
and  an  action  begun  within  two  years  from  that  date  is  not  barred  by  the  statute  of 
limitations.    Id. 

15.  In  an  Action  to  Redeem  a  Mortgage,  where  More  than  Four  Years  have 
£lapsed  since  the  maturity  of  the  indebtedness,  a  decree  quieting  the  plaintiffs* 
title  and  possession,  and  enjoining  the  defendant  from  asserting  any  claim  to  the 
premises,  is  erroneous,  when  not  authorized  by  the  plaintiffs'  pleadings.  Taylor  v. 
McLain,  585,  586. 

See  Chattel  Mortgage;  Divorce,  7;  Growing  Crops,  1;  Married  Women,  1;  Sure- 
ties,  6. 

MUNICIPAL  CORPORATIONS, 
See  Corporations,  1-8;  Streets,  3. 

MUNICIPAL  COURT  OF  APPEALS. 
See  Pleading  and  Practice,  18, 
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MURDER. 
See  CBiMEfAL  Law,  6-14;  Evidence,  26-31;  Indiaits,  1;  laarBPorioire,  3. 

r  KAVIGABLB  STREAMS. 

See  Water  Rights,  1-6. 

NEGLIGENCE. 

1.  brjUBT  Caused  bt  Neolioence  of  Fellow-sebvants. — ^The  rale  first  sng^^esied  in 

Priestly  v.  Fowler,  3  Mce.  &  W.  (1837),  1,  that  a  master  who  has  exercised  dae 
care  and  skill  in  the  employment  and  retention  of  his  servants  is  not  responsible  for 
an  iojury  sustained  by  one  of  them  in  the  course  of  his  emplovment  by  the  negli- 
gence of  another,  however  distinct  the  grade  or  different  the  labor  of  such  servants, 
or  how  widely  separated  the  locality  of  their  several  employments,  is  being  modified 
by  the  course  of  judicial  opinion  and  decision,  so  as  to  meet  the  ends  of  justioe  in 
cases  since  arising  of  corporations  and  others  engaged  in  varied  and  widelv  extended 
operations  under  one  nominal  and  invisible  head,  but  in  reality  divided  into  sep- 
arate parts  or  divisions,  under  the  direction  and  control  of  local  bosses,  superin- 
.tendents,  or  heads  of  departments,  who,  to  all  intents  and  purposes,  represent  and 
stand  for  the  corporation  with  practically  unqualified  xx>wer  to  employ,  direct,  and 
discharge  workmen,  and  to  provide  the  necessary  material  and  appliances  for  Uieir 
convenient  and  safe  employment.  GUmore  v.  jfoi'lhem  Pacific  UaJUuxty  Company^ 
455. 

2.  When  Fellow-sebvant  Stakds  fob  Master. — It  seems  well  established  that  a 

master  is  responsible  to  his  servant  for  an  injury  sustained  by  him,  without  his 
fault,  in  consequence  of  the  negligence  of  a  fellow-servant:  1.  When  the  latter, 
having  authority  over  the  former,  orders  him  to  do  an  act  not  within  the  scope  of 
bis  employment,  whereby  he  is  exposed  to  a  danger  not  contemplated  in  his  con- 
tract of  service,  and  he  is  injured  in  so  doing.  2.  Where  the  master  has  charged 
the  latter  with  the  duty  of  providing  proper  material  and  appliances  for  carnring  on 
a  work  in  which  he  is  personally  engaged  with  the  former  or  not,  and  by  the  neg- 
lect to  do  so  he  is  injured.     Id, 

3.  Case  in  Judgment. — In  February,  1883,  the  Northern  Pacific  Railway  was  engaged 

in  constructing  its  road  through  western  Montana,  and  had  many  gangs  of  men, 
numbering  not  less  than  fifty  eaqfi,  at  work  on  the  line  of  the  route,  at  from  three 
to  five  miles  apart,  under  the  control  and  direction  of  foremen  or  local  bosses,  with 
the  power  to  employ  and  discharge,  subject  themselves  to  the  control  of  a  general 
superintendent  and  assistant,  who  passed  along  the  route  and  inspected  the  camps 
at  certain  periods;  some  of  these  gaqgs  used  giant-powder  for  blasting  the  rocks 
and  frozen  earth,  and  in  such  case  the  foreman  was  cnarged  specially  with  the  duty 
of  handling  the  powder  and  thawing  it  when  frozen;  the  general  superintendent 
was  aware  of  the  danger  of  thawing  powder  before  a  fire,  and  had  given  general 
notice  not  to  do  it,  and  i>rovided  a  safe  appliance,  called  a  ** heater,"  for  the  pur- 
pose, subject  to  the  requisition  of  the  local  boss;  the  plaintiff  was  employed  as  a 
common  laborer  in  one  of  these  cangs  where  pK>wder  was  always  thawed  without  a 
.'*  heater  "  before  the  fire,  and  while  assisting  in  so  thawing  nowder  by  direction  of 
ihe  local  boss,  was  injured  by  its  explosion.  Hddy  that  the  local  boss,  so  far,  stood 
in  the  place  of  the  defendant,  and  that  the  neglect  of  the  former  to  obtain  and  use 
the  proper  appUauce  for  thawing  powder,  and  nis  directing  the  plaintiff  to  assist  in 
thawing  powder  without  the  security  of  such  appliance,  were  wrongful  acts,  for 
which  the  defendant  is  responsible  to  the  plaintiff  so  far  as  he  was  injured  thereby. 
Id. 

4.  Whebe  a  Railboad  Compant  has  Provided  a  Platfobm  on  One  Side  or  its 

Track  on  which  passengers  may  alight,  an  attempt  of  a  passenser  to  get  off  on  the 
other  side  is  not  negligence  j^r  se,    McQuilkin  v.  Centrcu  Pacific  B,  B,  Co,y  479. 

5.  The  Act  ob  Omission  on  the  Pabt  of  a  Passengeb,  Claimed  to  have  Contbibuted 

to  the  Injitry  complained  of,  must  have  direct  relation  to  the  act  or  omission 
charged  to  be  negligence  on  the  part  of  the  carrier.  Whether  such  act  or  omission 
was  negligence,  and  whether  such  negligence  was  to  any  extent  an  immediate  concur- 
ring cause  of  the  injury,  are  matters  to  be  decided  by  the  jury.  Id, 
0.  Ip  the  Negligence  of  the  Passenger  Contributed  Directly  ob  Proxdiately  io 
the  Injury  Complained  of,  no  recovery  can  be  had  against  the  carrier,  whatever 
may  have  been  his  negligence.  It  is  not  giving  the  defendant  the  benefit  of  this  rule 
as  to  contributory  negligence  to  charge  the  jury  that  the  negligence  of  the  plaintiff 
which  contributed  as  a  proximate  cause  to  the  injury,  will  prevent  a  recovery,  pro- 
vided the  defendant  has  not  been  guilty  of  negligence.    Id, 
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7.  Railroad  Compaioes  Owe  a  Bttty  to  theib  Emplotebs  to  Keep  the  Tracks  of 

THEiB  Railways  Free  from  obstructions  that  would  endanger  the  lives  of  the  lat- 
ter. The  duty  thus  imposed  is  that  of  ordinary  care,  to  be  determined  by  the  dan- 
fer  of  the  service,  and  proportioned  to  it,  but  such  company  neither  warrants  nor 
insures  against  defects,      nilaon  v.  Denver,  South  Park  tk  Pacific  R.  JR,  Co.,  695. 

8.  Allegation  that  an  Injury  to  an  Employee  was  Occasioned  by  an  Obstbuction 

OF  THE  Tback  does  not  make  out  a  prima  facie  case  of  liability  against  a  railroad 
company;  but  when  it  is  further  alleged  that  such  obstructiwi  was  upon  the  track  by 
reason  of  the  negligence  of  the  company,  and  that  the  employee  was  in  the  discharge 
of  his  duty,  and  exercising  due  care  and  skill  at  the  time  of  the  injury,  such  allega- 
tions are  sufficient  to  constitute  a  prima  facie  case  against  the  company.    Id. 

9.  Express  Company  is  Liable  fob  Loss  Resulting  from  the  Failure  of  its  agent  to 

seal  a  valuable  package,  if  it  were  their  custom  so  to  do,  or  for  negligence  in  receiv- 
ing such  package  unsealed,  and  afterwards  shipping  it  in  such  condition,  if  it  were 
their  custom  not  to  receive  such  packages  until  seided  by  the  shipper.  Nor  can  it 
escape  from  liability  for  such  loss  on  the  ground  that  it  may  have  occurred  on  one 
of  their  connecting  lines.     Overland  Mail  etc,  Co.  v.  Carrot  231. 

10.  Railroad  Company  must  Construct  rrs  Works,  Such  as  Pitches  fob  Draining 
Water,  with  proper  skill  and  care,  having  due  regard  to  the  features  of  the  ground 
over  which  it  passes,  and  must  keep  the  same  in  repair;  and  it  is  liable  for  in- 
juries resulting  to  an  adjoining  owner  of  land  from  failing  so  to  do,  although  such 
injuries  do  not  happen  immediately  after  the  completion  of  the  work.  Damdson  v. 
Oregon  etc.  Ji.  R.  Co.,  421. 

IL  Plaintiff  in  Such  Action  can  not  Recover  if  his  Own  Want  of  Care  or  negli- 
gence in  any  degree  contributed  to  the  result  complained  of.  It  is  no  defense,  how- 
ever, if  the  plaintiff's  act  might  have,  or  did,  contribute  to  the  injuiy.  It  must 
have  been  by  his  fault,  not  merely  by  his  act.    Lopez  v.  Central  Arwma  Min,  Co.,  41. 

12.  Owner  of  a  Mine  Who  Works  It  in  a  Dangerous  but  the  Only  pRAcncABLE 
Manner,  is  not  liable  for  injuries  to  an  employee,  caused  by  a  fellow-servant  in  the 
course  of  the  employment^  if  such  employee  had  knowledge  of  the  danger,  unless 
the  injury  complained  of  resulted  from  the  wrongful  act,  neglect,  or  default  of  the 
owner.    Id, 

See  Common  Cabbiebs,  6-8;  CobpobatioNs,  2,  3,  10,  12;  Pleading  and  Pbactioe,  3. 

NEGOTIABLE  INSTRUMENTS. 

1.  Party  to  a  Bill  of  Exchange. — In  a  suit  upon  the  following  bill  of  exchange,  duly 

Srotested  for  non-acceptance:  **$10,000.  Santa  F6,  N.  M.,  Nov.  25,  1876.  Three 
ays  after  sight,  pay  to  the  order  of  J.  M.  Luna  &  Bro.  ten  thousand  dollars,  and 
charge  the  same  to  the  account  of  (signed)  Max  Lichtenthal,  Ag't.  To  Messrs.  Mohr 
&  Mohr,  Cincinnati,  Ohio" — held,  that  the  action  can  not  be  maintained  on  this  bill 
against  the  defendant,  Paul  Mohr,  as  a  drawer  thereof,  by  means  of  parol  evidence 
tending  to  show  that  in  drawing  said  bill  Max  Lichtenthal  acted  as  agent  for  the 
firm  of  Mohr  &  Mohr,  the  drawees  thereof*  that  the  bill  was  thus  in  r^ity  drawn 
by  said  firm  as  drawers  upon  themselves,  and  that  defendant  was  a  member  of  said 
firm.    Luna  v.  Mohr,  673. 

2.  Parties  to  Neoottable  Instbuments. — In  eeneral,  a  person  can  not  be  held  liable 

as  a  party  to  a  negotiable  instrument  where  his  name  diues  not  in  any  way  appear  on 
the  instrument  as  such  party.    Id. 

3.  Liability  fob  the  Obioinal  Consideration. — A  person  not  liable  on  a  negotiable 

instrument,  because  he  is  not  a  party  thereto,  may  still  be  held  liable  in  a  suit 
brought,  or  upon  a  separate  count,  upon  the  original  consideration  for  which  the 
note  or  bill  was  given.     Id. 

4.  Evidence  of  Payment  of  a  Promissory  Note  in  a  Manneb  Aobeed  upon  by  the 

maker  and  payee  at  the  time  of  the  execution  thereof,  is  admissible  in  an  action 
thereon  by  a  transferee,  under  a  plea  of  payment.  Such  agreement  as  to  the  man- 
ner of  payment  is  not  void  for  want  of  consideration.    Jones  v.  Snow,  465. 

6.  Terms  of  a  Promissory  Note  Providing  for  the  Payment  of  Exchange,  where 

the  instrument  is  made  payable  at  a  particular  bank  in  a  desi^ated  city,  may  be 
rejected  as  surplusage,  and  do  not  render  the  note  non-negotiable  by  reason  of  the 
amount  due  thereon  beinc  uncertain.     Orr  v.  Hopkins,  157. 
0.  Negotiable  Promissory  Note  Implies  a  Consideration  for  the  promise  therein 
contained.     Id. 

7.  Declaration  on  a  Promissory  Note,  Which  Describes  Such  Instrument  as  pay- 

able generally  or  absolutely,  can  not  be  supported  by  evidence  of  a  note  in  which 
the  place  of  payment  is  specifically  designated.    Id, 
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8.  Inadeqfacy  of  Consideiution  is  no  Defense  to  an  Action  on  a  Proml^sort  Xotb 

unless  there  was  fraud  also  on  the  part  of  the  promisee.     Ccddictll  v.  Ruddy,  295. 

9.  A  Holder  of  a  Note  is  not  Excused  from  Presenting  It  for  Payment,  so  as  to 

charge  the  indorsers,  by  the  fact  that  the  maker  of  the  ootCi  before  its  niaturitj, 
uotitied  the  president  of  the  bank  in  which  it  was  left  for  collection  that  he  would 
not  be  able  to  pay  it  at  maturity.     Appelgarth  v.  Abbott,  469. 
20.  Mere  Autuokity  to  Kxecute  a  Promissory  Note  does  not  Include  authority  to 
|)ay  the  same  when  ^t  becomes  due.     Liming  v.  Wise,  138,  257. 

11.  Presentment  of  a  Promissory  Note  for  Payment  to  a  Joint  Maker  thereof  m 
Excused,  if,  at  the  time  of  the  execution  and  maturity  of  the  note,  such  maker  n:- 
sided  in  a  state  other  than  that  in  which  payment  should  be  made.     Id. 

12.  Indorsement  of  a  Promissory  Note  is  Presumed  to  have  been  Made  for  a 
valuable  consideration,  and  before  maturity,  in  the  absence  of  evidence  to  the  con- 
trary.    Id, 

See  Account  Stated,  2;   Corporations,  11;   Evidence,  7-11,  43;   Pleading  and 

Practice,  8,  13,  14;  Sureties,  1,  6;  Warrants,  1,  2. 

NEW  CITY  HALL  COMMISSIONERS. 
See  San  Francisco,  4.  • 

NEW  TRIAL. 

1.  Motion  for  New  Trial,  when  must  be  Made. — The  provisions  of  the  compiled 

laws  of  Wyoming,  sections  308  and  309,  regulating  the  time  within  which  motions 
for  new  trials  may  l)e  filed,  are  mandatory,  and  the  lower  court  can  not  extend  such 
time  upon  the  oral  fx  parte  application  of  the  party  desiring  to  move.  Unless  suca 
motion  is  made  within  the  required  time,  an  appeal  therefrom  will  not  be  considered 
by  the  appellate  court.     Kent  v.  Upton,  700. 

2.  A  Party  Intending  to  Move  for  a  New  Trial  has  Ten  Days  Allowed  Him  by 

Statute,  after  the  Service  on  Him  of  the  notice  of  the  Bling  of  the  fipdings  and 
the  entry  of  judgment,  to  give  notice  of  such  intention  and  serve  his  bill  of  excep- 
tions; and  an  order  of  the  court,  made  before  such  ten  days  have  elapsed,  extending 
the  time  within  which  such  notice  and  service  may  be  made  for  thirty  days,  will  be 
construed  as  extending  such  time  from  the  end  of  the  period  of  ten  days  allowed  him 
by  statute.     Emeric  v.  Alvarado,  708. 

3.  Notice  of  Motion  for  a  New  Trial  in  an  Action  Tried  by  a  Referee,  and  sub- 

sequent proceedings  instituted  thereon,  are  ineffectual  for  any  purpose  if  made  before 
the  date  of  filing  the  decision  and  judgment  of  the  referee.     Harris  v.  Careaga,  4G7. 

4.  Where  there  is  NoTinNO  in  the  Transcript  to  Show  that  Any  Objection  was 

Made  in  the  lower  court  to  the  hearing  of  a  motion  for  new  trial  on  the  ground  that 
the  motion  was  made  too  late,  the  appellate  court  will  presume  that  the  time  was 
extended  by  consent  of  the  parties.  Jratrix:h  v.  Morse,  4/7. 
6.  Affidavit  for  a  New  Trial  on  the  Ground  of  Surprise  should  be  Made  by  the 
Attorney  of  the  beaten  party,  and  not  by  his  client.  Such  affidavit  must  show 
tliat  the  facts  constituting  the  surprise  liad  a  material  bearing  upon  the  case,  and 
that  the  verdict  was  mainly  attributable  to  them.     Martin  v.  Ililt,  C29. 

6.  Affidavits  for  a  New  Trial  on  the  Ground  of  Newly  Discovered  E^'idence 

must  show  that  due  diligence  was  used  by  the  defeated  party  to  procure  such  evi- 
dence for  the  trial;  and  the  acts  performed  by  such  party  must  be  particularly 
stated,  so  that  the  court  may  determine  whether  they  constitute  due  diligence  or 
not.  The  same  amount  of  diligence  is  required  of  the  defeated  X)arty,  whether  he 
be  the  real  or  only  a  nominal  party  to  the  action.     Pinschower  v.  Hanks,  369. 

7.  Defense  or  Question  not  Made  to  Jury. — Where  a  party  has  a  defense  to  an 

action  arising  out  of  the  testimony  in  the  case,  and  omits  to  present  it  to  the  jury, 
but  relics  upon  a  defeiise  involving  a  different,  if  not  inconsistent,  conclusion  from 
the  testimony,  a  new  trial  will  not  be  granted  to  enable  him  to  submit  the  case  to 
another  jury  upon  this  untried  question,  unless  it  clearly  appears  from  the  evidence 
that  he  is  entitled  to  a  verdict  on  that  ground,  and  then  omy  upon  the  payment  of 
.  the  costs  of  the  first  trial.     McCune  v.  ^orih^m  pQjciJic  Railuxiy  Company,  461. 

8.  Errors  Alleged  to  have  Occurred  on  the  Trial  will  not  be  Considered  by 

the  appellate  court,  when  the  statement  used  on  the  motion  for  a  new  trial  was  not 
signed,  when  filed,  either  by  the  appellant  or  his  attorney,  or  other  person  for  him, 
in  the  manner  required  by  statute.     Snow  v.  Crow,  098. 

9.  Applic^ation  for  a  New  Trial,  on  the  Grounds  of  Insufficiency  of  the  Evi- 

dence to  justify  the  lindiugs  of  fact,  conclusions  of  law,  and  judgment  of  the  court, 
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and  that  the  same  were  against  law,  and  for  errors  of  law  occurring  at  the  trial, 
must  be  made  upon  a  statement  prepared  as  the  statute  requires.  Simpson  v.  Ogg, 
303. 

10.  Appeal  fi^m  ax  Order  Denying  an  Application  for  a  New  Trial,  made  on 
such  grounds,  will  be  dismissed,  unless  the  transcript  contains  a  statement  of  the 
case,  properly  certified  as  to  its  correctness  by  the  judge.     Id. 

11.  Errors  Appearing  in  the  Judgment  Roll  can  not  be  Reviewed  on  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  only.     Id, 

12.  CoNFTicnNG  Charge  to  the  Jury,  if  not  Prejudicial  to  the  Beaten  Party, 
is  not  ground  for  a  new  trial.     Overland  Mail  etc,  Co,  v,  Carroll,  281. 

13.  New  Trial  will  be  Granted  when  ihe  Jury  are  Insi-ructed  to  find  upon  a 
material  fact  concerning  which  no  cTidence  has  been  introduced  at  the  trial.  Tog- 
nini  v.  Hansen^  146. 

14.  New  Trial,  when  not  Granted  where  Evidence  is  Conflicting.— Where  the 
evidence  is  conflicting,  an  appellate  court  will  not  grant  a  new  trial  upon  the 
ground  that  the  findings  are  contrary  to  the  eiidence,  unless  the  preponderance  is 
so  apparent  and  marked  that  the  court  can  have  no  hesitancy  in  declaring  that  the 
particular  finding  under  review  is  against  the  evidence.  Harrington  tt  aX,  v. 
Cltambers,  63. 

15.  Whether  an  Appellate  Court  should  Grant  a  New  Trial  for  an  Error  in 
adinitting  evidence  of  a  parol  agreement  between  the  parties  when  a  written  a^ee- 
ment  was  alleged,  unless  it  is  plain  from  the  case  that  a  different  result  would  be 
reached  on  a  new  trial,  qncere.     Ticeed  v.  Lowey  658. 

See  Amendments,  1;  Appeal,  7;  Judgment,  16-19;  Parties,  5. 

NONSUIT. 

^  Nonsuit  may  bs  Granted  after  the  Evidence  on  Both  Sides  has  been 
Heard,  in  a  case  where,  if  the  motion  for  the  same  had  been  denied  and  a  verdict 
found  for  the  plaintiff,  it  would  have  been  set  aside  as  not  supported  by  the  evi- 
dence. Such  practice,  however,  should  be  rarely  resorted  to,  especially  where  the 
plaintiff  has  introduced  evidence  in  support  of  all  the  averments  of  bis  complaint, 
and  the  materiality  of  establishing  a  further  fact  only  appeared  after  the  defendant 
bad  made  out  bis  affirmative  defense.    Vander/ord  v.  Foster,  857. 

NOTARIAL  PROTEST. 
See  Evidence,  42, 

NOTICE. 
See  AoENT,  2;  Deed,  7;  Estoppel,  4. 

NUISANCE. 

1.  Public  and  Private  Nuisance  from  Mining  Debris.— The  Yuba  river  rises  in 
the  Sierra  Nevada  mountains,  and  after  flowing  in  a  westerly  direction  about  twelve 
miles  across  the  plain  after  leaving  the  foot-hills,  joins  the  Feather.  At  the  junc- 
tion, within  the  angle  of  these  two  rivers,  is  situated  the  city  of  Marysville.  The 
Feather  thence  runs  about  thirty  miles  and  empties  into  tlie  Sacramento.  These 
three  rivers  were  originally  navigable  for  steamboats  and  other  vessels  for  more  than 
one  hundred  and  fifty  miles  from  the  ocean,  at  least  as  far  as  Marysville — the  Sac- 
ramento being  navigable  for  the  largest-sized  steamers.  The  defendants  have  for 
several  years  been  and  they  are  still  engaged  in  hydraulic  mining,  to  a  very  great 
extent,  in  the  Sierra  Nevada  mountains,  and  have  discharged  and  uiey  are  discharg- 
ing their  mining  debris — rocks,  pebbles,  gravel,  and  sand—to  a  very  large  amount, 
into  the  head-waters  of  the  Yuba,  whence  it  is  carried  down,  by  the  ordinary  cur- 
rent and  by  floods,  into  the  lower  portions  of  that  stream,  and  into  the  Feather  and 
the  Sacramento.  The  debris  thus  discharged  has  produced  the  following  effects:  It 
has  filled  up  the  natural  channel  of  the  Yuba  above  the  level  of  its  banks  and  of  the 
surrounding  country,  and  also  of  the  Feather  below  the  mouth  of  the  Yuba,  to  the 
depth  of  fifteen  feet  or  more.  It  has  buried  with  sand  and  gravel  and  destroyed  all 
the  farms  of  the  riparian  owners  on  either  side  of  the  Yuba,  over  a  space  two  miles 
wide  and  twelve  miles  long.  It  is  only  restrained  from  working  a  similar  destruc- 
tion to  a  much  larger  extent  of  farming  country  on  both  sides  of  these  rivers,  and 
from  in  like  manner  destroying  or  injuring  the  city  of  Marysville,  by  means  of  a 
system  of  levees^  erected  at  great  public  expense  by  the  property,  owners  of  tho 


926  IMBEX. 

coTtnty  and  inhabitants  of  the  city,  which  levees  continually  and  yeaily  reqnire  to 
be  enlarged  and  strengthened  to  keep  pace  with  the  increase  in  the  mass  of  debris 
thus  sent  down,  at  a  great  annual  cost,  defrayed  by  means  of  special  taxation.  It 
has  polluted  the  naturally  clear  water  of  these  streams  so  as  to  render  them  wholly 
unfit  to  be  used  for  any  domostio  or  agricultural  purposes  bv  the  adjacent  proprie- 
tors. It  has  filled  to  a  large  extent,  and  is  filling  up  the  bed  and  narrowing  the 
channels  of  these  rivers,  and  the  navigable  bays  into  which  they  flow,  thereby  less- 
ening and  injuring  their  navigability,  and  imj^eding  and  endangering  their  naviga- 
tion. All  these  effects  have  been  constantly  increasing  during  the  past  few  years, 
and  their  still  further  increase  is  threatened  by  the  continuance  of  the  defendants' 
said  mining  operations.  Htld^  that  these  acts,  unless  authorized  by  some  law,  con- 
stitute a  public  and  private  nuisance,  destructive,  continuous,  increasing,  and  threat- 
ening to  continue,  increase,  and  be  still  more  destructive.  Woodruff  v.  North 
Bloomfield  Gravel  Mining  Co.,  183. 

2.  Special  Injuries  to  the  Complainant. — ^During  all  this  time  the  complainant  was 

and  he  now  is  owner  in  fee  of  a  block  of  buildings  in  Marysville,  in  the  bosinen 
portion  of  the  city,  about  five  hundred  feet  from  the  levee  on  the  Yuba^  Origi- 
nallv  the  steamboat  landinp;  for  the  city  was  on  the  Yuba,  nearly  opposite  to  this 
block,  but  by  reason  of  the  fiUingup  of  that  river  its  navigation  has  been  prevented, 
and  the  landing  is  now  in  the  Feather,  three  fourths  of  a  mile  distant  from  said 
block.  By  a  break  in  the  levee  of  the  Yuba  during  one  of  its  annual  floods,  the 
city  of  Marysville  was  inundated,  the  water  stood  several  feet  deep  in  this  block, 
debris  was  deposited  in  it;  its  underpinning  was  washed  out  so  that  the  roof  fell 
in,  and  the  repairs  of  these  injuries  cost  between  two  thousand  and  three  thousand 
dollars.  The  building  is  liable  in  the  same  manner  to  similar  injuries  from  eveiy 
flood  in  the  river,  ^e  complainant,  also,  owns  two  farms,  one  of  nine  hundred 
and  fifty-two  acres  abutting  on  the  Feather  a  few  miles  below  Marysville,  upon 
which  there  was  formerlv  a  public  steamboat  landing  for  shippins  and  receiving 
freight  and  passengers,  but  which  has  become  useless  by  the  filling  up  of  the 
river  in  front;  the  other  of  seven  hundred  and  twenty  acres  abutting  on  the  oppo- 
site bank  of  the  Feather.  Seventy-five  acres  of  one  of  these  tracts  and  fifty  acres 
of  the  other  have  been  completely  buried  and  destroyed  by  the  debris,  and  the 
remaining  portions  are  only  protected  from  destruction  by  the  levees,  which,  on 
several  occasions,  have  broken,  and  the  lands  have  been  damaoed  by  water  char^^ed 
with  debris,  and  they  are  in  danger  of  being  overflowed  and  injured  in  a  similar 
manner  from  a  breach  of  the  levees  at  any  flood.  The  value  of  tne  complainant's 
land  has  been  depreciated  from  these  causes;  his  access  to  the  river  from  nis  farms 
for  the  purpose  of  shipping  or  receiving  freights  has  been  cut  off;  he  has  bc«n 
obliged  to  pay  an  extraordmary,  onerous,  aimual  tax  for  the  erection  and  main- 
tenance of  the  levees  to  protect  his  property  from  the  constantly  increasing  danger 
of  loss  or  destruction.  Held,  that  these  facts  constitute  special  injuries  to  Uie 
complainant,  which  entitle  him  to  maintain  a  suit  in  equity  to  restrain  the  further 
commission  of  the  public  nuisance  created  by  the  defendants.    Id, 

3.  Suit  by  a  Private  Person  to  Restrain  a  Public  Nuisance. — ^When  a  private 

person  has  sustained  special  injuries  from  a  public  nuisance,  he  thereby  gains  a 
standing  in  court  which  enables  him  to  maintain  a  suit  for  such  injury.  ^  In  the 
suit  so  brought,  the  plaintiff  acts  on  behalf  of  all  others  who  are  or  mav  be  injured, 
as  a  public  prosecutor  rather  than  on  his  own  account.  The  court,  in  deciding  sncli 
suit,  has  regard  to  the  interests  of  the  public,  as  well  as  to  those  of  the  plaintift 
Id. 

4.  Such  Nuisance  not  Authorized  by  Legislation. — ^The  acts  of  defendants  creating 

such  a  public  and  private  nuisance  are  not  authorized  or  justified  by  the  legislation 
of  congress  recognizing,  permitting,  and  regulating  minmg  on  the  public  lands  of 
the  United  States,  or  on  lands  granted  by  the  government  to  private  owners  (U.  S. 
B.  S.,  sec.  2338,  act  of  1866);  or  by  statutes  providing  for  the  improvement  of  the 
navigable  rivers  of  California,  which  recognize  the  injuries  above  described  as  exist- 
ing mcts  (river  and  harbor  bills  of  1880  and  1882);  or  bv  the  legislation  of  California 
regulating  mining  operations,  or  purporting  to  permit  tne  condemnation  of  lands  for 
the  uses  of  miners  (0.  C.  P.,  sec.  1238,  subd.  5);  or  by  the  act  of  1878  (sec.  1,  subd. 
8),  concerning  the  Sacramento  and  San  Joaquin  rivers,  and  recognizing  the  injuries 
as  above  described  from  the  mining  debris.  Id, 
6.  Nuisances  not  Authorized  by  Implication. — Under  the  provisions  of  the  California 
civil  code,  section  3482,  defining  nuisances,  acts  otherwise  constituting  a  nuisance 
can  not  be  justified  and  legalized  by  implication  but  only  by  the  express  authority 
of  some  statute.    Id. 
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6^  Same,  in  Svit  bt  a  Pbivatx  Pebsov. — ^The  same  doctrine  applies  to  a  Boit  broagbt 
by  a  private  person  wbo  has  sustained  special  injuries  from  a  public  nuisance,  as  to 
a  suit  brought  by  the  attorney-general,  or  by  some  corporate  portion  of  the  public. 
A  pubHo  nuisance  is  not  unlawful  as  to  the  whole  public,  ana  lawful  as  to  its  con- 
stituents; it  is  absolutely  and  wholly  unlawful.    la, 

7.  FowEKS  or  THE  State  to  Authorize  Such  a  Nuisance. — A  statute  of  the  state  of 

California  expressly  authorizing  the  acts  of  the  defendants,  and  the  injuries  caused 
by  them,  would  be  in  conflict  with  the  fourteenth  amendment  of  the  United  States 
constitution,  and  with  similar  provisions  of  the  state  constitution.  Such  legislation 
would  either  deprive  the  complainant  and  others  of  their  property  without  due 
process  of  law,  or  would  take  or  damage  their  property  for  alleged  public  use  with- 
out compensation.    I<L 

8.  Kg  PBESCRiFnvE  Right  Aoquibed. — The  defendants  have  acquired  no  right  or  title 

by  presciption  to  commit  or  continue  the  nuisance  complainea  of,  whether  regarded 
as  a  public  or  a  private  nuisance;  there  has  been  no  acquiescence,  either  by  the  pub- 
lic or  by  complainant,  in  the  acts  of  defendants  as  done  under  an  adverse  claim  of 
right.    Id, 

9.  Ng  Pbescsiftiok  in  Favob  ot  a  Pubuo  Nuisance. — No  right  or  title  can  be  ac- 

quired by  prescription  to  commit,  or  continue,  a  public  nuisance.    Id, 

10.  Customs  of  Moebs. — ^The  acts  of  defendants  are  not  authorized  by  the  "customs 
of  miners "  recognized  by  the  legislation  of  California  and  of  congress,  which  cus- 
toms so  recognized  are  only  local,  not  general  customs.  A  custom  which  authorized 
such  acts,  if  it  existed,  would  be  *'  in  conflict  with  the  laws  and  constitution  of  the 
state,"  and  would  be  illegal  and  void.    Id, 

See  Acquiescence,  1;  San  Fbancisoo,  1. 

OBSTRUCTING  THE  MAIL. 

1.  OBflrTRUCTiNO  THE  PASSAGE  OF  THE  Mail.— The  defendant  and  others,  discharged 

railway  laborers,  to  the  number  of  one  hundred  and  fifty,  assembled  at  Pendleton, 
Oregon,  and  by  threats  of  violence  prevented  the  daily  train  of  the  Oregon  Railway 
and  Navigation  Company,  including  the  mail  car  with  the  United  States  mail 
therein,  from  proceedins  to  Portland,  because  the  conductor  would  not  permit  them 
to  ride  thereon  to  Portland  free  of  charge,  on  the  ground  that  they  had  no  money, 
and  the  company  having  "passed  them  up"  ought  to  "pass  them  down;''  and  for 
the  same  reason,  and  by  the  same  means,  prevented  the  conductor  from  detaching 
said  mail  car  from  said  train  and  sending  it  to  Portland  with  the  United  States 
mail  therein.  Held,  that  whether  the  company  was  under  any  legal  obligation  to 
carry  the  defendant  to  Portland  free  of  charge  or  not,  he  had  no  right  to  prevent 
the  conductor  from  sending  the  mail  car  on  to  Portland,  as  he  did;  and  that  the  con- 
duct of  the  defendant  and  nis  associates  bein^  unlawful  and  necessarily  causing  the 
passage  of  the  mail  to  be  obstructed,  the  law  imputes  to  him  an  intention,  whatever 
the  primarv  purpose  of  his  conduct  was,  to  cause  such  obstruction,  and  therefore  he 
is  guilty  of  obstructing  and  retarding  the  passage  of  the  mail,  contrary  to  section 
3995  of  the  revised  statutes.     United  States  v.  Kane,  653. 

2.  Passenger  on  Tbain. — A  person  who  is  entitled  to  travel  on  a  railway  car  may  gc/ 

upon  the  same  peaceful! v,  and  remain  therein  until  he  arrives  at  his  destination; 
and  if  the  conductor  undertakes  to  put  him  off,  on  the  ground  that  he  is  not  enti- 
tled to  travel  thereon,  he  may  resist  force  with  force;  out  if  the  conductor  stops 
the  train  on  his  account,  and  undertakes  to  detach  the  mail  car  therefrom  and  send 
it  on  with  the  mail,  he  has  no  right  to  prevent  him  from  so  doing,  and  if  he  does  his 
act  is  unlawful.    Id. 

ORDINANCE. 

See  CoEPOBATiGNS,  5;  Eminent  Domain,  6;   Laundry  Ordinance;  Pleading  and 

Practice,  2. 

PATENT. 

1.  Verification  of  Pleadings. — ^Under  section  914  of  the  revised  statutes  the  plead- 

ings in  an  action  for  the  infringement  of  a  patent  must  be  verified  as  provided  in 
section  79  of  the  Oregon  code  of  civil  procedure.     Cottier  v.  Sthngon,  251. 

2.  Double  Pleas  or  Defenses. — Both  at  common  law  and  under  the  code  special  pleas 

or  defenses  may  be  pleaded  with  the  general  issue  or  a  denial  of  the  allegations  of 
the  complaint.     Id, 

3.  Defenses  to  an  Action  for  Infringement. — The  five  matters  which  may  be  siveii 

in  evidence  upon  notice  under  the  general  issue,  as  provided  in  section  4920  ol  the 
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revised  stfttntes,  as  defenses  to  an  action  for  the  infringement  of  a  patent,  may  be 
pleaded  specially  with  the  general  issue,  and  other  defenses  thereto  tnay  be  pleaded 
specially,  either  with  or  withont  the  general  issue  and  such  notice.  Id. 
4.  Special  Pleas  Criticised. — Qu<fre:  Is  it  sufficient  to  allege  in  a  special  plea  that 
the  thing  patented  was  not  marked  with  the  word  '*  patented/'  without  also  alleg- 
ing that  the  defendant  was  not  otherwise  notified  of  the  infringement?  and  is  not  a 
plea  that  the  thins  patented  was  not  an  invention  when  produced  by  the  patentee  a 
mere  repetition  of  the  special  matter  that  said  patentee  was  not  the  original  and 
first  in  ventor.  thereof  ?  But  a  defense  that  an  invention  is  not  useful  must  be  spe- 
cially pleaded.     Id. 

PARENT  AND  CHILD. 

See  Chinese  Restbictiok  Act,  1,  6. 

PARTICULARS,  BILL  OF. 
See  Pleading  and  Practice,  10. 

PARTIES. 

1.  "Party,"  Meaning  of.— The  word  "party"  imports  the  person  or  persons  having  » 

joint  right  or  liability,  whether  one  or  more.     Peo]?le  v.  O^I/OughUn^  164. 

2.  Foreclosure  of  Mortgage — Parties  to  Action  for. — In  an  action  to  foreclose  a 

mortgage  after  a  conveyance  of  the  mortgaged  premises  and  the  death  of  the  mort- 
gagor, when  no  judgment  against  the  estate  of  the  latter  is  asked  for,  it  is  unneces- 
sary for  the  mortgagee  to  present  the  note  and  mortgage  to  the  administratrix  of  such 
estate  for  allowance;  The  mortgagee  may  maintain  such  action  against  the  grantee 
of  the  mortgaged  premises  alone,  without  serving  the  administratrix,  as  uie  was 
not  a  necessary  party  to  the  action.     Bickards  v.  IJutchinson^  6o9. 

3.  The  Infant  Successors  in  Interest  of  Deceased  Defendants  in  an  Action  for 

Partition  may  be  substituted  for  such  defendants  on  motion,  without  the  issuance  of 
a  summons  to  bring  them  in.  Sach  infants  may  appear  by  their  general  ^^rdians, 
or  by  guardians  ad  liiem  appointed  for  them,  and  where  the  record  is  silent  as  to 
their  manner  of  appointment  the  regularity  of  such  appointment  will  be  presumed. 
Eineric  v.  Alvarado,  708. 

4.  Misjoinder  of  Pi«aintiffs  in  a  Mortgage  Foreclosure  Suit. — In  a  suit  to  fore- 

close a  mortgage,  where,  in  addition  to  the  proper  plaintiffs,  other  parties  were  un- 
necessarily and  improperly  joined  as  co-plaiutilfs,  and  a  demurrer  was  interposed  to 
the  complaint  on  that  ground,  the  supremo  court,  on  appeal,  may  render  a  final 
judgment  in  favor  of  the  proper  plaintiffs,  and  direct  the  court  below  to  amend  the 
complaint  by  striking  out  the  parties  improperly  joined  as  co-plaintiffs,  with  such 
provisions  as  may  be  necessary  to  protect  their  rights.  De  Cdis  v.  Pojier,  575. 
6.  Plaintiff  Who  is  not  the  Real  Partv  in  Interest  in  an  action  on  a  promissory 
note  can  not  assign  the  same  so  as  to  entitle  his  assignee  to  prosecute  sucn  action  in 
his  own  name,     tikewen  v.  Dunn,  628. 

6.  Substitution  of  a  Different  Plaintiff  will  not  be  Allowed  when  it  would  re- 

sult in  injury  to  any  right  of  the  defendant.     Id. 

7.  Substitution  of  a  Wife  as  Plaintiff  in  tub  Place  of  her  Husband  should  not 

*BE  Allowed  when  the  effect  of  such  substitution  would  be  to  permit  her  to  testify 
in  her  own  behalf,  unless  such  substitution  is  made  on  condition  that  she  does  not 
testify.     Id. 

8.  Principals  and  Sureties  on  an  Injunction  Bond  may  be  Sued  Together  in  an 

action  for  the  breach  of  the  conditions  thereof,  and  the  damage^  assessed  and  awarded 
in  such  action.     DtLckett  v.  Price,  495. 

9.  Tenants  at  Will  of  a  Trustee  are  not  Necessary  or  Proper  .Parties  in  an 

action  against  the  trustee  to  compel  a  conveyance  of  the  trust  estate.  lieynoiiis  v. 
Lynch,  344. 

10.  Heirs  of  a  Deceased  Mortgagor  Need  not  be  Made  Parties  in  an  action 
against  liis  executor  or  administrator  to  foreclose  the  mortgage.  Bayley  v.  Mtuht, 
125,  263. 

11.  One  to  Whom  Lands  are  Granted  for  the  Purpose  of  Maintaining  an  Ao 
tion  connected  with  th^  ownership  thereof,  may  prosecute  such  action  in  his  own 
name,  notwithstanding  there  is  an  oral  agreement  between  him  and  his  grantors  that 
upon  the  termination  of  the  litigation  he  would  reconvey  such  lands  to  his  respect- 
ive grantors.     Smith  v.  Logan,  391. 

12.  In  an  Action  between  Certain  Appropriators  of  Water,  to  Determine  their 
Relative  Rights  thesbto,  another  appropriator,  higher  up  the  Btream>  who  re* 
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tarns  the  water  taken  by  him,  nndiminiBhed  in  quantity,  before  the  stream  reaches 
the  appropriator  whose  rights  are  interfered  with,  is  not  a  necessary  party.    Id, 

See  Negotiable  Instbuments,  1-3;  Wateb  Rights,  14. 

PARTITION. 

1.  Paktition  of  Grant  by  Judge  of  First  Instance — ^Power  of  to  Make. — ^In  a 

proceeding  before  the  judf^e  of  first  instance  for  the  partition  of  land  granted  by 
the  Mexican  government  to  several  grantees  within  larger  and  unlocated  boundaries, 
the  attempt  of  such  ind^e  to  fix  the  boundaries  of  the  land  cpranted  could  give  no 
additional  force  to  the  judgment  of  partition.  If  juridicid  possession  h^  pre- 
viouBly  been  ^iven,  its  effect  would  be  to  confine  aJl  the  riglits  of  the  grantees 
within  the  limits  of  such  juridical  possession,  and  the  judge  could  not,  penwtnte  lite, 
or  by  his  judgment,  extend  their  rights  beyond  such  limito.  If  juridical  possession 
had  not  been  given,  the  right  of  the  grantees  or  their  assigns  to  the  temporary  pos- 
session of  all  the  lands,  as  the  same  appeared  from  the  diaefio  and  erant,  could  not 
be  extended  beyond  the  exterior  limits  thus  appearing.  Mouna  CUy  Land  and 
Water  Association  v.  Phillips^  579. 

2.  Such  Judgment  of  Parttiion  was  binding  and  conclusive,  if  at  all,  only  with  re- 

spect to  its  subject-matter.  It  affected  merely  the  right  to  the  temporary  possession 
previously  held  in  common.  The  lands  beyond  the  boundaries  which  the  United 
States,  as  successor  of  Mexico,  established,  continued  to  be  government  property 
nntil  such  boundaries  were  established.  The  ri|{ht  of  the  grantees  to  possess  the 
same  was  not  an  equitable  right  which  ripened  into  a  legal  title  to  the  same  lands 
upon  final  measurement;  it  was  contingent,  and  limited  in  time,  as  to  the  lands 
which  should  be  excluded  by  the  final  measurement.    Id, 

3.  Such  Partition  as  to  Lands  w^ithout  the  Limits  of  the  Final  Survey  after- 

wards Made  had  effect,  even  as  to  the  parties  to  it,  only  while  their  occupation 
lasted  with  the  consent  of  the  government,  and  ceased  to  operate,  as  a  whole,  if  it 
made  no  provision  for  the  separate  disposition  of  the  specific  portion  with  respect  to 
which  the  rights  of  the  grantee  ultimately  became  perfect,  when  the  boundaries  of 
such  specific  portion  were  determined.    Id. 

4.  In  All  Actions  for  Partition,  Including  Those  Provided  for  in  Section  760 

OF  the  Code  of  Civil  Procedure,  before  Any  Partition  is  Ordered  or  can 
BE  Made,  the  interests  and  shares  of  all  the  parties  must  be  determined  and  ad- 
judged by  the  court,  and  also  the  moieties  in  which  the  land  is  to  be  divided.  Such 
moieties  must  be  specified  in  the  interlocutory  judgment,  so  that  the  referees  ap- 
pointed to  make  the  partition  may  have  no  question  of  title  to  determine,  and  may 
intelligently  discharge  the  duties  as  to  making  the  allotments  devolved  on  them  by 
the  decree.  An  interlocutory  decree  which  fails  to  observe  such  requirements  is 
erroneous.    Enteric  v.  Alvarado^  708. 

6.  Evidence  or  the  Petition  of  a  Testamentary  Executor  to  the  Board  of 
Land  Commissioners,  for  the  confirmation  of  a  Mexican  grant  to  his  testator,  is 
admissible  in  an  action  for  the  partition  of  such  grant,  when  offered  along  with  a 
copy  of  the  will  attached  to  the  petition,  the  opinion  of  the  board  confirming  the 
claim,  and  the  decree  of  confirmation.     Id, 

6.  An  Attempted  Partition  of  a  Mexican  Grant,  the  Boundariss  of  Which 
HAD  Never  been  Determined  by  the  United  States,  in  pursuance  of  a  written 
agreement  for  partition,  in  which  sdl  the  tenants  in  common  of  such  grant  are  named 
as  parties,  is  null  and  void  when  it  appears  that  some  of  such  parties  never  exe- 
cuted such  agreement,  or  where  a  mucli  larger  tract  of  land  was  included  in  such 
attempted  ptutition  than  was  included  within  the  boundaries  of  such  grant  as  the 
same  were  finally  determined  by  the  survey  approved  by  the  United  States  courts. 
And  the  same  is  true  of  all  other  deeds  and  transactions  between  such  parties,  the 
object  and  purpose  of  which  are  to  facilitate  and  perfect  such  partition,  when  the 
same  is  the  only  consideration  on  which  they  are  founded.     Id, 

See  Appeals,  6,  7;  Mines  and  Mining,  1;  Receivers,  1. 

PARTNERSHIP. 

\,  A  Mining  Partnership  is  not  Restricted  to  Cases  where  the  Mine  is  Owned 
by  the  parties  working  it.  Such  partnership  may  exist  as  well  where  the  parties 
have  a  joint  interest  and  co-operation  merely  in  the  working  of  the  mine,  or  ia. 
carrying  on  mining  operations,  as  where  they  own  the  mine  itself.  ManviUe  v.. 
Parka,  603. 

Vou 
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2.  The  Relation  of  Mining  Partnership  between  the  Defendants,  with  Bespbct 
TO  THE  Mining  Operations,  for  the  carrying  on  of  which  the  debt  sued  fori»a 
created,  held  to  be  established  by  the  facts.     Id, 

3.    Co- WORKERS   IN  A   MiNINO   OPERATION,  TO  THE  EXTENT  OF  THEIR  INTEREST  IK  THE 

Property,  are  tenants  in  common,  and  in  the  working  of  the  mine  are  considered 
as  partners.     Id, 

4.  One  Member  of  a  Mining  Partnership  has  Ibipued  Authority  to  Bind  the 
Firm  for  articles  purchased,  essential  to  the  carrying  on  of  the  business  and  the 
accomplishment  of  the  purpose  of  the  partners  in  working  the  mine,  notwithstand- 
ing there  is  a  secret  agreement  between  such  partners  by  which  some  of  them  were 
not  to  be  liable  for  the  expenses  of  the  business.  Such  agreement  could  not  affect 
the  rights  of  those  who  dealt  with  the  partnership  without  any  notice  of  the  limita- 
tion upon  the  individual  liability  of  particular  members.     Id. 

6.  Defense  of  Special  Partnership  and  Notice  thereof  by  the  Plaintiff  most 
be  pleaded,  or  evidence  thereof  is  inadmissible.     Id, 

6.  The  Failure  to  Join  a  Dorbiant  Partner  as  Defendant,  in  an  action  against  a 

partnership,  can  not  be  pleaded  in  abatement;  and  the  refusal  to  admit  in  evidence 
the  deposition  of  such  partner,  when  all  his  acts  and  declarations  in  reference  to  the 
subject-matter  of  the  controversy  are  already  in  evidence,  is  not  error.  Pinschtmrr 
V.  Hajika,  369. 

7.  Judgment  against  a  Partnership  on  Account  of  Goods  Sold  and  Delivered 

TO  It  will  be  reversed  when  the  evidence  shows  that  many  of  the  items  of  soch 
account  were  furnished  to  one  of  the  partners  individually,  and  that  the  same  were 
included  in  the  findings  and  judgment  against  the  firm.     JSurt  v.  ColUns,  566» 

8.  Partnership  Agreement  Reduced  to  Writing,  but  not  Executed  by  the  part- 

ners, is  not  evidence  of  the  terms  and  conditions  of  the  partnership.  TWed  v. 
Loice,  658. 

See  Judgment,  20;  Liens,  5;  Sureties,  12. 

PASSAGE  OF  ACT. 
See  Constitutional  Law,  2,  3;  Statute  of  Limitations,  1,  2" 

PAYMENT. 
See  EviDENCB,  7,  10,  11;  Negotiable  Instruments,  4,  5,  7,  ^11. 

PENALTY. 
See  Specific  Performance,  2. 

PLACE  OF  TRL^L. 
See  Venue. 

PLEADING  AND  PRACTICE. 

1.  A  Complaint  in  an  Action  to  Recover  the  Amount  of  a  Deficiency  after  a 

sale  of  mortgaged  premises  under  a  judgment  of  foreclosure  must  allege  that  soch 
deficiency  has  not  oeen  paid.  An  allegation  of  the  involvency  of  the  judgment 
debtor  is  not  enough.     Vogel  v.  Walker,  699. 

2.  Passage  of  an  Ordinance  by  the  City  Council  is  Sufficientlt  Shown  by  so 

allegation,  which  sets  forth  a  copy  of  the  ordinance,  and  avers  that  the  same  was 
"  duly  passed  and  adopted."    Lo8  Angeles  v.  Waldron,  335. 

3.  Absence  of  Fault  on  the  Part  of  the  Plaintiff,  in  an  action  to  recover  for  per- 

sonal injuries  caused  by  the  defendant's  negligence,  need  not  be  averred  or  proved 
by  him.     Lopez  v.  Central  Arizona  Min.  Co.,  41. 

4.  District  Courts  op  Utah  have  Jurisdiction  Both  in  Law  and  in  Equity,  under 

the  act  of  congress  of  June  23,  1874,  and  by  the  territorial  legislation  the  dlstiDc* 
tions  in  the  forms  of  actions  at  law  and  suits  in  equity  are  abolished.  There  is  nov 
but  one  form  of  civil  action  for  the  enforcement  of  private  rights  and  the  redresi 
or  prevention  of  private  wrongs,  and  the  defendant  is  permitted  to  set  up  by  answer 
as  many  defenses  as  he  may  have.     Kimball  v.  Mclntyre^  316. 

5.  Equitable  Defense  Set  up  against  an  Asserted  Legal  Right  should  be'  first 

considered  and  passed  upon  by  the  court.     Id, 

6.  Allegation  in  an  Answer  in  an  Action  for  the  Foreclosure  of  an  assessment 

Hen  for  replanking  a  street  in  the  city  and  county  of  San  Francisco,  to  the  effect 
that  such  street  had  not  been  graded  to  the  official  grade,  is  immaterial,  and  a  fail- 
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ore  to  find  on  snch  aUegalion  is  not  errori  if  it  appears  that  the  grade  and  width  of 
such  street  had  been  established  by  the  board  of  supervisors  before  that  body 
ordered  it  planked.     Knowles  v.  SeaiCf  46. 

7.  A  Denial  ik  an  Answer  of  any  Knowledge  or  Information  Sufficient  to 

form  a  belief  as  to  an  allegation  in  the  complaint  is  a  sufficient  denial  under  section 
713  of  the  civil  code.     Wilson  v.  Allen^  687. 

8.  In  Actions  upon  Contracts  Which  do  not  Import  a  Consideration,  and  where 

the  consideration  must,  therefore,  be  averred  in  the  complaint,  a  denial  in  the 
answer  of  such  averment  forms  a  complete  issue,  and  needs  no  reply;  and  where 
the  consideration  is  implied,  as  in  an  action  on  a  promissory  note,  the  implication 
stands  in  the  place  of  the  alleged  consideration,  and  an  answer  averring  want  of 
consideration  is,  in  effect,  but  a  denial  of  such  implication,  and  needs  no  reply. 
Alden  v.  CarpeiUtTf  698. 

9.  Plea   of  Set-off  mat  be  Interposed  by  the  Defendant  in  an  Action  on  a 

Promlssory  Note,  given  in  final  settlement  of  account,  arising  from  a  failure  of  the 
plaintiff  to  deliver  some  of  the  goods  for  which  such  note  was  given.  Such  set-off 
may  be  averred  as  though  it  arose  on  an  account  for  goods  sold  and  delivered  by  the 
defendant  to  the  plaintiff.    Stcuib  v.  Ortiz^  576. 

10.  Plea  of  Set-off,  with  a  Bill  of  Particulars  of  the  Same,  must  Set  Forth 
THE  Nature  of  the  defendant's  claim  with  sufficient  particularity  to  enable  the 
plaintiff  to  meet  it  at  the  trial.  It  should  state  the  items  of  the  demand,  and 
«when  and  how  it  arose,  but  it  need  not  be  in  any  particular  form.     Id. 

11.  An  Item  of  a  Plea  of  Set-off,  the  plaintiff's  liability  for  which  is  shown  to 
depend  upon  a  condition  precedent,  can  not  be  considered  by  the  jury  without  evi- 
dence of  the  performance  of  such  condition.    Id. 

12.  The  Defense  of  a  Prior  Recovery  is  New  Matter  which  the  defendant  must 
plead  and  prove.     OUson  v.  Price,  373. 

13.  Pleas  in  the  Action  of  Assumpsit.— The  plea  of  non  est  factum  is  only  proper  in 
actions  on  written  instruments  under  seal,  and  can  not  properly  be  interposed  as  a 
defense  to  an  action  of  assumpsit  on  any  simple  contract  in  writing,  such  as  a 
promissory  note  or  bill  of  exchange.    Luna  v.  Mohry  673. 

14.  Pleas  of  Non  est  Factum  and  Non  Assumpsit,  in  an  action  on  a  promissory  note, 
are  not  so  repugnant  or  inconsistent  as  to  be  inadmissible.    Slahb  v.  Jaramillo,  57. 

15.  Whether  after  Issue  Joined  the  Plaintiff  can  Withdraw  Certain  Counts 
in  the  declaration,  without  leave  of  the  court  or  consent  of  the  defendant,  so  as  to 
deprive  the  latter  of  a  portion  of  his  defense  to  the  plaintiff's  case  as  originally 
stated,  qucere.    Id, 

16.  Ruling  of  the  Circuit  Justice  or  Judge. — A  ruling  of  the  circuit  justice  or  jud^, 
on  the  circuit,  ought  to  be  followed  by  the  other  judges  thereon,  until  the  question 
is  determined  by  the  supreme  court.     United  Slates  v.  Morris,  332. 

17.  U.  S.  V.  LoFTis,  8  Saw.  194. — The  ruling  in  this  case  being  opposed  to  the  decision 
of  the  circuit  iudge,  in  an  unreported  case  in  the  district  of  California,  not  then 
known  to  the  district  judge  of  Oregon,  the  latter  is  now' followed  and  the  former 
disregarded,  without  reference  to  the  personal  opinion  of  said  district  judge;  but  in 
the  licht  of  further  examination  of  and  information  on  the  subject  the  case  is  not 
regarded  as  sound,  and  is  overruled.     Id. 

18.  No  Order  of  Transfer  was  Necessary  by  the  County  Court  of  the  city  and 
county  of  San  Francisco  to  give  the  municipal  court  of  appeals  jurisdiction  over 
actions  pending  in  the  former  court.     Canavan  v.  Municipal  Court  of  Appeals,  876. 

19.  Pending  the  CoNsiDERAnoN  of  a  Motion,  Which  the  Court  has  Taken  under 
Advisement  until  a  subsequent  day,  it  is  not  an  irregularity,  assignable  for  error  fatal 
to  the  judgment,  for  the  court  to  try  another  case,  unless  a  party  has  been  preju- 
diced thereby  or  deprived  of  ^ome  right  affecting  the  fairness  and  verity  of  the 
judgment.     Alden  v.  Carpenter,  598. 

20.  The  Court  will  not  Hesitate  to  Revebse  a  Prior  Ruling  made  in  the  same 
case,  on  a  mere  matter  of  practice,  when  satisfied  that  such  ruling  is  erroneous. 
Kent  V.  Upton,  700. 

21.  An  Order  of  a  Trial  Court  Setting  Aside  a  Verdict  is  Reviewable  upon  a 
statement  on  appeal,  in  the  same  manner  as  an  order  made  on  motion  for  a  new 
trial.  Such  order  is  within  the  legal  discretion  of  the  court  making  it,  and  an  ap- 
pellate court  will  not  interfere  with  it,  unless  the  circumstances  of  the  case  and  the 
principles  of  law  applicable  to  them  show  an  abuse  of  discretion.  Hynes  v.  Nelson, 
473. 

22.  An  Opinion  of  a  Court  is  not  Decisive  of  a  Question  not  Mentioned  therein, 
although  the  same  might,  and  perhaps  should,  have  been  passed  upon.  Denver  v. 
Bayer,  505. 
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23.  ExcEPnoKS  to  Statements  of  Counsel. — Mere  objections  or  ''exceptions'*  made 
by  defendants  on  the  trial  to  statements  by  the  counsel  for  the  prosecution  in  lus 
argument  before  the  court  and  jury,  can  not  be  considered  by  the  appellate  court, 
where  no  action  by  the  trial  court  in  the  matter  was  demanded,  and  no  exception 
was  taken  to  any  ruling  or  action  of  the  court.     People  v.  8hem  Ah  Fook,  112. 

24.  Judgment  will  »e  Affirmed  where  No  Points  and  Authobitiss  are  Filed 
within  the  required  time.     People  ▼.  Lee  Hung,  485. 

25.  Judgment  will  not  be  Bevebsed  for  Failing  to  Serve  Amended  Gomflai5T3 
on  a  defendant  against  whom  a  default  has  been  entered  for  not  ahswering  the 
original  complaint,  where  it  does  not  appear  from  the  record  that  such  amended 
complaints  were  not  served.     Ileinhn  v.  jSrlanger,  561. 

26.  Defects  in  judicial  system  of  California  (note),  639. 

See  Amendments,  1;  Appeal;  Attachment,  4-6;  Continuance;  Counter-claix; 
Damages,  4;  Default;  Demurrer;  Depositions;  Ejectment;  Eminent  Domain, 
1-7;  Evidence,  7,  8,  43;  Findings;  Forcible  Entry  and  Detainer;  Fraud,  3-6; 
Guardian  ad  Litem;  Insolvency;  Instructions;  Mines  and  Mining,  20:  Nego- 
tiable iNSTRUMEms,  1-3,  7;  New  Trial;  Nonsuit;  Patent;  Parties;  Partner- 
ship, 6;  l^MiTTiTUR,  1;  Kemoval  of  Causes;  Replevin;  Summons;  Sxtreties,  9; 
Taxation,  12;  Trespass,  4;  Use  and  Occupation;  Variance;  Venue;  Verifica- 
tion. 

POINTS  AND  AUTHORITIBS. 
See  Appeal,  12;  Pleading  and  Practicb,  24. 

POLICE  COMMISSIONERS. 
See  San  Francisco,  2,  3. 

PRE-EMPTION. 
See  Public  Lands,  2. 

PRESCRIPTION. 

1.  Prescription,  Nature  of. — ^The  statute  of  California  merely  fixes  the  time  in  which 
a  right  by  prescription  shall  be  acquired  at  five  years;  but  it  nowhere  detennines 
the  circumstances  which  constitute  prescription,  and  thus  leaves  them  to  be  deter- 
mined by  the  settled  law  as  it  stood  prior  to  the  code.  Woodrvff  v.  Norik  Bloom,, 
fidd  O.  M.  Co.,  183. 

See  Nuisance,  8,  0. 

1»RESENTMENT  FOR  PAYMENT! 
See  Negotiable  Instruments,  9,  11. 

PRESIDENT  OF  UNITED  STATES. 
See  Chinese  Restriction  Aor,  10,  II. 

PRINCIPAL  AND  AGENT, 

See  Agent. 

tRIOR  APPROPRIATION  OF  WATER. 
See  Water  Rights. 

PROBABLE  CAUSE. 
See  Malicious  Prosecution. 

PROBATE  COURTS. 
See  DrvoBOB,  4;  Estates  of  Deceased  Peb^sons,  1,  2;  Homestead,  1. 

PROMISE. 

L  Implied  Promise  notwithstanding  the  Debtor's  Objection — Conduct  Amoust- 
iNo  to  Consent. — Whenever,  in  any  traosactiou  or  under  any  form,  one  perBon  n- 
ceives  a  sum  of  money  which  he  is  bounds  ex  cequo  et  bonOf  to  rafand  to  another,  the 
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law  implies  a  promise  by  him  to  make  ench  repayment.  Such  promise  is  implied 
under  the  same  circumstafices,  even  though  the  debtor  party  objected  to  receiving 
the  money,  provided  he  nevertheless  does  actually  receive  it  and  use  it  for  his  own 
purposes,  or  so  deal  as  to  retain  and  enjov  its  benefits.  Such  conduct  waives  the 
objection,  and  amounts  in  contemplation  of  law  to  a  previous  consent.  De  Cells  v. 
Porter^  676. 

See  Mo&TGAGE,  13;  Statute  of  Limitations,  3-8. 

PROMISSORY  NOTES. 
See  Negotiablk  Instrumehts. 

PROPERTY. 
See  CoNanruTiONAL  Law,  8. 

PUBLIC  LANDS. 

1.  One  not  an  Actual  Settler,  Who  Files  his  Apfugation  to  Pubchase  Lands 

suitable  for  cultivation  from  the  state,  prior  to  the  adoption  of  the  present  constitu- 
tion, but  who  makes  no  payment  thereon,  acquires  no  right  to  purchase  such  land 
after  the  adoption  of  such  constitution.     C/rton  v.  WiUon,  776. 

2.  A  Settles  on  Public  Lands  Which  had  been  Withdrawn  from  Sale,  and 

consequently  were  not  open  for  pre-emption,  acquires  no  title  thereto,  as  against  a 
subsequent  grantee  of  the  government,  by  virtue  of  bis  settlement.  SotUhern  Pa- 
cific R.  R,  Co,  V.  Oarcia^  5S5. 
8.  Improvements  upon  the  Public  Lands  are  Lawful  Subjects  of  Sale,  and  are 
sufficient  consideration  to  support  promissory  notes  and  other  contracts.  CaMxceU 
V.  Ruddy,  295. 

Bee  Mexican  Grants,  3;  Nuisance,  4;  Trespass,  2,  3;  Unitkp  States,  1;  Water 

Rights. 

PUBUCATION  OF  SUMMONS. 
See  Summons. 

PUBLIC  POLICY. 
See  Common  Carriers,  8. 

PUBLIC  USE. 
See  Eminent  Boicain. 

QUIETING  TITLE. 
See  Equity,  3. 

RAILROADS. 

See  Agent,  2;  Common  Carriers,  1-4;  Eminent  Domain,  1-3;  Mortgage,  1;  Negli- 
gence, 3-9;  Obstructino  the  Mail;  Removal  of  Causes,  2.  3;  Streets,  1-3; 
Taxation,  1<^. 

RATIFICATION. 

See  Contracts,  3. 

RECEIVERS. 

1.  No  Appeal  Lies  from  an  Order  of  the  Lower  Court  Appointing  a  Rbceiyeb 
in  an  action  for  partition,  notwithstanding  the  fact  that  such  order  may  operate  as 
an  injunction  in  restraining  the  rights  of  the  parties  to  the  action  to  hold  and  man- 
age their  lands.    Emeric  y.  Alvarado,  708. 

RECORD. 
See  Removal  of  Causes,  6. 

REDEMPTION  OF  MORTGAGE. 
See  Mortgage,  4,  5,  15. 
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refokmattox. 

See  Mistake. 

See  Subeths,  4,  13,  14. 

REMITTITUR. 

1 .  Remiitituk,  when  to  Issue — Judgment  by  Default.  —Where  one  of  the  departments 
of  the  supreme  court,  on  the  eighth  of  Febniary,  1883,  reversed  a  judgment  by  de- 
fault, and  on  the  twenty-third  of  February  modified  such  judgment  and  remanded 
the  cause,  with  leave  to  the  appelUmt  to  file  an  answer  within  twenty  days  after 
the  filing  of  the  remUtUur  in  the  court  below,  such  remittitur  should  not  be  Issued 
until  thirty  davs  after  the  last  date.  If  issued  before  such  time  has  elapsed,  a  judg- 
ment by  default  for  failure  to  answer  within  twenty  days  after  its  filing  in  the  court 
below  will  be  set  aside.  And  the  same  effect  will  be  given  to  a  judgment  by  default 
for  not  answering  within  the  time  required  after  the  remittitur  has  rightfully  issued, 
where  such  default  waA  occasioned  by  the  inadvertence  of  a  deputy  clerk  of  the 
supreme  court,  in  failinff  to  enter  of  record  the  date  on  which  such  remUtUur  was 
issued,  and  in  repeatednr  informing  the  attorney*  for.  the  party  in  default  that  no 
remittitur  had  issued.  Hog* 8  Back  Con.  Min.  Co,  v.  New  Bcuu  Con,  O,  Min.  Co,, 
770. 

REMOVAL   OF  CAUSES. 

1.  Petitioh  fob  Removal. — When  it  appears  upon  a  petition  for  removal  of  a  caose 

that  the  same  is  removable  upon  the  application  of  the  petitioners,  under  the  sec- 
ond clause  of  section  2  of  the  act  of  1875,  it  will  not  limit  or  restrain  the  effect  or 
operation  of  such  petition  if  the  petitioners  only  ask  the  court  therein  to  proceed  no 
further  '*as  to  them."    Northern  Pacijic  Termincd  Company  v.  Lowenberg,  97. 

2.  Pboceedino  to  ApPBOPRLkTE  Pbopebtt. — A  judicial  proceeding  to  appropriate  pri- 

vate property  to  the  use  of  a  railway  corporation  is  subject  to  the  usual  incidents 
of  a  civil  action  or  suit,  including  the  liability  to  removal  into  the  circuit  court. 
Id.  . 

3.  Separable  CoNTRoyEBST« — ^In  an  action  against  two  or  more  persons  to  appropriate 

property  held  by  them  as  tenants  in  common,  to  the  use  of  a  railwav  corporation, 
there  is  a  separable  controversy  between  such  corporation  and  each  of  said  tenants, 
which  can  be  fully  determined  as  between  them,  and  if  either  of  such  tenants  is  a 
citizen  of  a  different  state  from  such  corporation,  he  may  remove  the  whole  case  into 
the  circuit  court,  under  the  second  clause  of  section  2  of  the  act  of  1875.     Id. 

4.  Ibreoularities  in  Removal. — Although  there  are  irregularities  in  the  removal  of  a 

cause,  still,  if  it  appears  from  the  record  that  it  involves  a  controversy  cognizable  by 
the  circuit  court,  a  motion  to  remand  to  the  state  court  will  not  be  idlowed.    Id. 

5.  Amendment.— Qttcerf;  Can  the  petition  for  removal  be  amended  in  the  circuit  court? 

Id. 

6.  Record,  What  Constitutes,  under  the  Act  of  1875. — ^The  term  "record,"  as 

used  in  sections  3  and  7  of  the  act  of  1875  (18  Stat.  470),  held  to  include  the  testi- 
mony taken  and  on  file  in  a  cause  at  the  time  of  filing  a  petition  and  bond  for  its 
removal  from  a  state  court.    Miller  v.  Tobin,  236. 

7.  Jurisdiction  of  State  Court,  when  It  Ceases. — Upon  the  filing  of  a  petition  and 

bond  in  due  form  and  effect  for  the  removal  of  a  cause  from  a  state  court,  whether 
in  vacation  or  term  time,  in  a  case  removable  under  the  act  of  1875,  the  jurisdiction 
of  the  state  court  ceases  at  once,  and  depositions  taken  thereafter  before  a  referee 
theretofore  appointed  to  take  the  testimony  in  the  case,  are  no  part  of  the  record  or 
proceedings  therein.    Id. 

8.  Right  op  Kemoval  by  Defendant  not  Lost  by  Insufficient  Denials  in  Answer. 

When  it  appears  from  the  case  made  bv  the  complaint  that  it  arises  under  an  act  of 
con^ss,  the  right  of  removal  by  the  defendant  is  not  lost  by  reason  of  insufficient 
denials  in  the  answer.    Id. 

9.  Time  for  Filing  Petition  for  Removal. — A  hearing  on  a  demurrer  to  a  complaint, 

and  an  order  overruling  the  same  and  allowing  the  defendant  to  answer  to  the  mer- 
its of  the  case,  is  not  a  ^*  trial "  within  the  meaning  of  that  term -as  used  in  section 
3  of  the  act  of  1875,  »upra;  but  such  **  trial,"  whether  it  be  an  issue  of  fact  or  law, 
is  one  upon  which  a  final  disposition  of  the  case  is  made.     Id. 

10.  "Trial"  and  **  Hearing." — "Trial  "is  a  common-law  term,  to  denote  that  step 
in  the  case  by  which  the  facts  are  ascertained,  and  is  always  final  unless  the  matter 
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is  set  aside  for  cause.  **  Hearing  *'  is  an  equity  term,  and  may  denote  the  argument 
and  consideration  of  a  case  at  more  than  one  stage  of  its  profinress;  but  when  it  re- 
sults in  an  absolute  disposition  of  the  case  it  is  called  **  final;"  but  the  term  **  trial/' 
as  used  in  the  act  of  1875,  suproy  comprehends  that  step  or  proceeding  in  a  cause  at 
law  or  in  equity,  which  results  in  a  final  judgment  or  decree,  whether  the  **  trial" 
be  of  an  issue  or  question  of  law  or  fact.    la. 

REPLEVIN. 

1.  Jttdgment  for  thb  Plaintiff  in  an  Action  for  the  Recovery  of  Specific  Per- 

sonal PRa^'ERTY  should  be  primarily  for  the  very  property,  or  its  yalue  at  the  date 
of  the  trial,  and  an  amendment  to  the  complaint  showing  such  value,  and  increas- 
ing that  already  alleged,  is  permissible.   Phillip8  v.  Sutherkaid^  350. 

2.  Complaint  in  an  Action  of  Replevin  under  the  Code  must  Aver  the  value  of 

the  property  taken,  and  the  amount  of  damages  sustained  by  its  detention.  The 
truth  of  such  allegations  is  admitted  by  a  failure  to  deny  the  same,  and  evidence 
thereof  is  inadmissible  on  the  part  of  the  defendant.  TtLOcer  v.  Parks,  264. 
3-  Defendant  in  an  Action  of  Replevin  can  not  Attack  the  Plaintiff's  Title  on 
the  ground  that  it  was  obtained  through  fraud,  unless  such  fraud  be  specially 
pleaded.     Id, 

4.  In  AN  Action  of  R^plbvin,  Interest  on  the  Value  of  the  Property,  from  the 

time  of  the  wrongful  taking  until  the  time  of  the  trial,  may  be  recovered  as  general 
damages.     Id. 

5.  Admission  of  an  Allegation  of  Damages  admits  only  that  the  plaintiff  has  sus- 

tained such  damages  as  were  consequential  upon  the  facts  alleged.    Id. 

RESTRICTION  ACT. 
See  Chinese  Restriction  Act. 

RIOT. 

1.  CriminalLaw— Riot— "Force  and  Violence"— "Disturbance  of  Public  Peace," 
What  Constitutes — Declarations  of  One  Rioter,  when  Admissible. — S.,  a 
mining  company,  having  reduced  the  wages  of  its  employees,  the  defendants,  thir- 
teen in  number,  and  one  hundred  and  fifty  others,  miners,  some  employees  of  S. 
and  others  not,  comprising  a  miners'  union,  in  pursuance  of  a  resolution  by  them 
passed  in  mass  meeting  in  Miners'  Union  hall  and  for  the  purpose  of  resisting  such 
reduction  of  wages,  organized  in  the  village  of  Silver  Reef,  marched  through  the 
village  to  the  neighboring  mines,  ordered  therefrom  all  union  men,  and  having  col- 
lected a  force  of  three  hundred  men,  among  whom  were  all  of  the  defendants,  marched 
back  through  the  village  to  the  mining  properties  of  S.,  and  there  appointed  from 
their  number  a  committee,  which,  in  the  presence  and  view  of  the  men  outside  and 
pursuant  to  their  behests,  entered  the  mining  works  of  S.  and  demanded  of  the  em- 
ployees there  in  charge  that  they  shut  down  all  works,  quit  possession  of  the  shafts, 
shaft-houses,  buildings,  and  works,  and  surrender  the  same  to  such  committee,  and 
hot  to  start  up  the  works  again  until  ordered  so  to  do  by  the  union;  which  demands 
were  acceded  to  by  the  employees  of  S. ,  whereupon  the  body  of  men  marched  away, 
lea'vinfl;  their  committee,  one  of  whom  was  the  defendant  C,  in  charge  and  in  posses- 
sion of  such  works. 

Held :  1.  That  if,  by  the  resolution,  meeting,  inarching,  and  demands  of  defendants 
and  their  companions,  and  the  manner  and  circumstances  under  which  the  same 
were  done  and  accomplished,  well-grounded  fear  or  apprehension  of  bodily  harm  or 
injury  would  be  raised  in  the  minds  of  reasonable  men  of  ordinary  courage  and  fum- 
ness,  by  a  resistance  to  such  demands,  and  that  well-grounded  fears  existed  in  the 
minds  of  the  residents  of  Silver  Reef  for  the  safety  of  life  or  security  of  property, 
the  same  constituted  a  breach  of  the  "  public  peace  "  by  "force  and  violence,"  within, 
the  meaning  of  the  act  defining  riot. 

ft.  That  the  terms  " force "  and  "violence "  do  not  necessarily  mean  the  actual  use  of" 
physical  force,  accompanied  with  turbulence  or  violence;  but  any  unlawful  act,  how- 
ever apparently  peaceable  and  quiet,  when  done  with  such  numbers,  in  such  manner, 
and  under  such  circumstances  as  show  that  the  actors  intend  to,  and  are  capable  of 
carrying  out,  and  do  so  carry  out,  an  unlawful  purpose  in  an  unlawful  manner, 
rendering  resistance  thereto  apparently,  in  the  minds  of  reasonable  men  of  ordinary 
courage,  dangerous  to  life  or  property,  is  such  "force"  and  "violence"  as  is  con« 
templated  by  the  statute. 


936  Index. 

S,  That  evidence  of  the  effect  upon  the  minds  and  the  feelings  of  the  rendenis  of  Silver 
Reef,  as  to  fear  for  the  security  of  life  or  property,  occasioned  by  these  unlawfol 
acts,  was  admissible,  as  tending  to  show  a  breach  of  the  public  peace,  and  to  show 
this,  proof  might  be  offered  of  the  declarations,  expressions  of  fear,  and  acts  of 
such  residents,  during  and  while  the  acts  of  the  defendants  were  being  done  and 
performed. 

^  That  the  acts  and  declarations  of  defendant  C,  one  of  the  committee  of  miners  in 
charge  of  the  works  of  S.,  while  in  possession  in  pursuance  of  the  orders  of  the 
other  defendants  and  other  miners,  comprising  the  miners*  union,  are  admissible  in 
evidence  against  all  the  defendants  on  trial.    People  v.  O'Loughiin^  164. 

RIPARIAN  PROPRIETOR. 
See  Water  Rights,  7,  8,  12,  17. 

SALVAGE. 
See  Aduiraltt,  1. 

SAN  FRANCISCO. 

1.  City  and  Coxtsty  of  San  Francisco  is  Liable  I-or  Damages  to  an  Individfal 

caused  by  the  refuse  matter  from  the  city  and  county  hospital  flowing^  on  to  his 
land,  and  injuring  his  business  and  health,  although  no  claim  for  such  injury  has 
been  presented  to  the  board  of  supervisors  for  allowance.  Bloom  v.  City  and  Covxty 
of  San  Francisco^  564. 

2.  Power  of  Appointing  Police  Commissioners  of  the  City  and  County  of  Sax 

Francisco,  vested  in  the  judges  of  certain  of  the  district  courts  by  the  act  of  April, 
1878,  was  not  a  judicial  power,  and  did  not  pertain  to  the  judicial  system  of  the 
state.     Ileinlen  v.  StUlivan,  47. 

3.  Such  Power  was  not  Continued  in  Force  by  section  11  of  article  22  of  the  con- 

stitution of  1879,  and  docs  not  now  devolve  upon  the  judges  of  the  superior  court  in 
the  city  and  county  of  San  Francisco.     Id, 

4.  Board  of  New  City  Hall  Commissoners  are  Authorized  to  Allow  the  Claim 

of  a  contractor  for  extra  work  done  under  the  direction  of  their  architect,  and  for 
losses  suffered  by  him  through  the  action  and  incompetency  of  their  former  archi- 
tect.    KeaUtig  v.  Edgar,  45. 

See  Board  of  Harbor  Commissioners,   1;  Dedication,  1;  Laundry  Ordinance; 

Water  Rights,  5. 

SET-OFF. 
See  Pleading  and  Practice,  9,  11. 

SHERIFF. 
See  Attachment,  3;  Conversion,  1. 

SHIP,  DETENTION  OF. 
See  Chinese  Restriction  Act,  9. 

SPEAR  on  Law  of  the  Federal  Judiciary,  Review  of,  76. 

SPECIFIC  PERFORMANCE. 

1.  Superior  Court  has  Jurisdiction  of  an  Action  for  the  Spscifio  Perform- 

ance of  a  contract  for  the  sale  of  lands  against  the  heirs  and  personal  representa- 
tives of  a  deceased  vendor,  after  the  probate  court  has  dismissed  a  petition  praying 
that  the  administrator  be  compelled  to  convev  such  land.  Such  dismissal  will  be 
presumed  to  have  been  made  on  the  ground  of  the  dubiety  of  the  petitioner's  right, 
although  the  jurisdiction  of  the  superior  court  does  not  depend  upon  the  coirectnett 
of  the  action  of  the  probate  court  in  holding  such  right  doubtful.    IJaU  v.  Sicej  344>. 

2.  Equity  will  Degree  the  Specific  Enforcement  of  a  Written  Agreement  foe 

the  Sale  of  Land,  in  the  absence  of  fraud,  undue  influence,  or  want  of  actual  con- 
sideration, notwithstanding  such  agreement  provides  for  the  payment  of  a  penalty 
upon  the  breach  of  the  condition  thereof.    JSord  v.  Mead,  614. 
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3.  An  Amendment  to  a  Complaint  for  the  Specitio  Pehpormance  of  a  Contract  for 

the  sale  of  land,  alleging  the  adequacy  of  the  price  agreed  to  be  paid  therefor,  may 
be  allowed  by  the  court  after  the  trial  and  during  the  argument.    Hall  v.  J^ice,  346. 

4.  Consideration  Expressed  in  a  Contkact  for  the  Sale  of  Land  will  be  deemed 

adequate,  in  the  absence  of  evidence  to  the  contrary.     Id, 

5.  Written  Agreement  under  Seal  for  the  Sale  of  Land  Imports  a  Valuable 

Consideration  in  Equity  as  well  as  at  law;  and  in  a  suit  for  the  specific  perform- 
ance thereof,  the  want  of  consideration  can  not  be  raised  by  demurrer,  although  it 
may  be  by  answer.     Borel  v.  Mead,  614. 

6.  Spbcifio  Performance  of  Such  Agreement  mat  be  Decreed  against  the  De- 

fendant Who  has  Signed  the  same,  although  it  has  not  been  signed  by  the 
plaintiff.     Jd. 

STARE  DECISIS. 
See  Mortgage,  5;  Pleading  and  Practice,  20. 

STATEMENT  OP  CASE. 
See  Appeal,  7;  Findings,  7;  New  Trial,  8-10. 

STATUTE. 

1.  Provisions  of  an  Act,  or  Sections  op  an  Act,  Which  are  Constitutional,  and 

not  connected  with  or  dependent  upon  other  provisions  which  are  unconstitutional, 
will  be  enforced  by  the  courts.  Such  rule  applied  to  the  act  granting  to  one  person 
the  right  to  use  and  enlarge  the  ditches  of  another:  Sess.  Laws,  1881,  p.  164.  Trippe 
V.  Overacker,  3C2. 

2.  It  is  a  Condition  Always  Implied  by  Law,  that  rights  granted  or  regulated  by 

statute  shall  be  exercised  by  their  possessors  with  due  regard  to  the  rights  of  other 
persons.     Woodruff  v.  North  Bloomfiitld  O,  Af.  Co.,  183. 

3.  Act  Incorporating  the  Northern  Pacific,  Construction  of. — ^The  act  of  July  2, 

1864  (13  Stat.  365),  incorporating  the  Northern  Pacific  Railway  Company,  and  the 
acts  amendatory  thereof,  are  a  grant  by  the  public  to  a  private  corporation,  and 
must  therefore  be  construed  most  strictly  agamst  the  latter,  so  that  no  authority, 
right,  or  priyileffe  can  be  held  to  pass  thereby  unless  the  same  is  therein  plainly  ex* 
pressed  or  clearly  implied.     Hugnea  v.  NorUtem  P,  R'y  Co,,  21. 

See  Chinese  Restriction  Act. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations,  when  Act  Takes  Effect. — Where  the  statute  of  limita- 

tions provides  that  in  cases  where  the  cause  of  action  has  already  accrued  at  the 
|>assage  of  the  act,  the  party  shall  have  the  whole  period  prescribed  by  the  act,  after 
its  passage,  in  which  to  commence  action,  and  by  another  act  of  the  same  legislative 
session  it  was  provided  that  said  statute  should  take  effect  at  a  day  subsequent  to 
its  approval  by  the  governor,  the  period  of  limitation  to  an  existingcause  of  action 
will  not  begin  to  run  until  such  latter  date.     Schneider  v.  Hussey,  294. 

2.  The  Words  *' Passage  of  This  Act,"  used  in  such  connection,  [mean  the  time 

when  the  act  takes  effect.     Id, 

3.  Debt  Barred  by  the  Statute  of  Limitations  can  Only  be  Recovered  upon 

Proof  of  a  new  promise  sufficient  to  revive  the  debt.     Richardson  v.  Bricker,  270. 

4.  Contract  Created  by  a  Conditional  Promise  to  Pay  a  Debt  Barred  by  the 

statute  of  limitations  can  not  be  enforced,  except  upon  the  performance  or  happen- 
ing of  such  condition,  and  the  burden  of  proving  tne  same  rests  upon  the  plaintiff  Id, 

6.  New  Promise  to  Pay  Such  Debt  **when  Able"  is  Conditional,  and  must  be 

construed  as  referring  to  financial  ability.  Such  abiUty  is  not  a  matter  left  to  the 
debtor's  discretion  or  judgment,  but  is  a  question  of  fact  for  the  jury,  who  may 
find  that  it  existed  at  the  very  time  the  conditional  promise  was  made.  Id. 
0.  Whether  a  General  Admission  of  Indebtedness  is  Sufficient  to  remove  the 
bai*  of  the  statute  of  limitations  is  questionable,  unless  it  be  unmistakably  shown 
to  relate  to  the  particular  demand  sued  for,  or  unless,  from  the  nature  of  such  debt^ 
or^  the  particular  circumstances  connected  therewith,  a  legal  presumption  fairly 
arises  that  it  was  referred  to.     Id, 

7.  Debt  Barred  by  the  Statute  of  Limitations  will  be  Ritvived  by  a  letter  from  the 

debtor  to  his  creditor  containing  an  unequivocal  acknowledgment  of  the  indebted- 
ness, and  a  clearly  implied  promise  to  pay  the  same.    MortU  v.  Ferrier,  277. 
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8.   SUFFICIENCT  OF  A  PROMISE  TO  TaKB  SuCH  DeBT  OUT  OF  THE  BaE  OF  THE  STATUTE  is 

a  question  of  law  for  the  court,  while  the  question  whether  such  promise  refers  to 
the  debt  sought  to  be  recovered  is  generally  to  be  determined  by  the  jury.     Id. 

9.  Burden  of  Proof  is  on  the  Defendant  to  Show  that  an  Acknowledhent  o&  in- 

debtedness by  him  did  ^ot  relate  to  the  demand  in  suit,  but  to  an  entirely  distinct 
debt.     Id. 

10.  Where  a  Wouan  Who  Holds  the  Legal  Title  to  Real  Estate  in  her  Own 
Name  mortgages  the  same  to  a  hoiui  fidt  mortgagee,  without  notice  that  she  holds 
the  same  in  secret  trust  for  her  son,  to  whom  she  afterwards  conveys  it,  the  right 
of  the  mortgagee  to  foreclose  the  mortgage  is  not  barred,  as  against  such  grantee, 
because  more  than  four  years  have  elapsed  since  the  maturity  of  the*  indebtedness 
secured,  unless  the  right  to  foreclose  is  barred  as  against  the  mortgagor.  BtdtartU 
Y.  Hutchinson,  6o9. 

11.  The  Statute  of  Limitations  does  not  Run  against  a  Cause  of  Action  to  recover 
money  deposited  in  a  bank.  Gretn  v.  Odd  FeUowa  Savings  and  Commercial  Bankt 
877. 

12.  The  Assignee  of  a  Savings  Bank  Who  Assumes  All  of  the  Debts  of  the  Same, 
including  its  liability  to  one  of  its  depositors,  and  who  credits  such  depositor  with 
the  amount  of  his  deposit  and  pays  him  a  dividend  thereon,  accruing  partly  before 
and  partly  subse(^uent  to  the  transfer,  can  not  set  up  the  statute  of  Imiitations  as  a 
defense  to  an  action  to  recover  the  amount  of  such  deposit.     Id. 

13.  Coupons  are  not  Barred  by  the  Statute  of  Limitations  until  the  bonds  to 
which  they  belong  are  barred.     Meyer  v.  Porter,  874. 

See  Conversion,  3;  Laches,  1,  3;  Mortgage,  14;  Subetibs,  7. 

STOCK  AND  STOCKHOLDERS. 
See  Attachment^  1;  Corporations,  1(^19;  Taxation,  5,  7-9. 

STREAMS. 
See  Water  Rights. 

STREETS. 

1.  An  Owner  of  Land  Adjoining  a  Street  is  not  Entitled  to  Compensation  under 

A  Constitutional  Guaranty  for  Injuries  to  his  property,  occasioned  by  a  reason- 
able improvement  of  the  street  by  the  proper  authorities,  for  the  greater  conven> 
ience  of  the  public,  or  for  a  temporary  inconvenience  resulting  from  a  legitimate  use 
thereof  by  the  public;  but  where  such  injuries  result  from  a  change  in  or  use  of  the 
street,  wholly  foreign  to  the  ordinary  purposes  of  a  highway,  as  where  the  same  is 
devoted  to  the  purposes  of  a  steam-railroad,  sucli  owner  is  entitled  to  compensation, 
although  such  use  was  authorized  by  the  authorities  having  charge  of  the  streets. 
And  this  result  follows  whether  the  fee  in  the  street  is  in  such  owner  or  not.  Den- 
ver V.  Bayer,  505. 

2.  The  Measure  of  Damages  in  an  Action  for  Such  Injuries  is  the  Actual  Dimi- 

nution in  the  market  value  of  the  land,  for  any  use  to  which  it  may  reasonably  be 
put;  and  if,  by  reason  of  the  proximity  of  such  railroad,  such  land  has  been  in  any 
way  peculiarly  benefited,  snch  benefit  should  be  deducted  in  determining  the  amount 
of  the  owner's  compensation.    Id. 

3.  A  Municipal  Corporation  is  not  Liable'for  Injuries  to  Land  caused  by  building 

,and  operating  a  steam-railroad  in  an  adjoining  street,  although  the  right  so  to  use 
such  street  was  conferred  upon  the  railroad  company  by  an  ordinance  of  the  city 
counciL    Id, 

SUBSTITUTION  OF  PARTIES. 

See  Default,  1,  2;  Parties,  3,  5-7. 

SUMMONS. 

1.  Defects  in  the  Service  of  Summons  are  Waived  by  the  Defendant's  Appear- 

INO  and  answering.     New  York  and  Brooklyn  Mining  Co.  v.  GUI,  595. 

2.  To  Sustain  a  Service  of  Summons  by  Publication  against  Minor  Defend- 

ants, the  court  will  presume,  unless  the  contrary  appears,  that  such  minors  were 
over  the  age  of  fourtesn  years,  in  which  case  no  service  of  summons  on  their  mother, 
or  other  person  having  them  in  charge,  is  required.     Enteric  v.  Alvarado,  70S. 

3.  Strict  Compliance  with  the  Statutory  Requirements  is  Necessary  in  order 

to  obtain  a  valid  service  of  summons  by  publication.    Israel  v.  Arthur,  2S6. 
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4.  Ko  Jurisdiction  ovsb  thk  Defendant  in  an  Action  for  Divorce  is  acquired 

by  a  seryice  of  summons  by  publication  where  the  record  shows  on  its  face  that  the 
summons  was  issued  and  returned  by  the  sberifif  on  the  same  day,  when  the  statute 
commanded  the  **  usual  exertion  on  the  part  of  the  sheriff  to  serve  the  summons," 
in  actions  for  divorce,  notwithstanding  the  proceedings  by  publication.    Id. 

5.  Where  Service  of  a  Summons  by  Pubucation  is  Relied  on,  as  conferring  juris- 

diction on  a  court,  the  material  requirements  of  the  statute  must  be  strictly  com- 
plied with;  and  although  the  court  acquires  jurisdiction  of  the  defendant  at  the 
expiration  of  ten  days  ^ter  the  expiration  of  the  time  prescribed  for  publication, 
it  is  error  to  render  judgment  against  him  until  after  forty  days  after  such  service 
is  complete.  Such  error  may  be  taken  advantage  of  on  a  direct  proceeding  to  re- 
view tne  judgment,  but  not  collaterally.     Brown  v.  Tucker,  489. 

6.  Judgment  against  a  Non-resident  Debtor,  Eendered  on  a  Service  of  Sum- 

mons BY  Publication,  is  not  void  where  property  of  the  debtor  was  taken  under 
attachment  after  the  institution  of  the  action,  although  the  judgment  is  entered  m 
form  as  a  personal  judgment  against  the  defendant.  Such  judgment  need  not  con- 
tain an  order  as  to  the  application  of  the  attached  property,  as  the  statute  expressly 
authorizes  the  sheriff  to  subject  such  property  to  the  satisfaction  of  the  juagment 
lien.     Id, 

7.  Pubucation  of  a  Citation  to  Non-resident  Debtors  in  a  proceeding  by  attach- 

ment, as  provided  by  Prince's  statutes,  section  11,  page  138,  which  fails  to  notify 
the  defendants  that  their  property  has  been  attached  and  will  be  sold  to  satisfy 
whatever  judgment  is  rendered  against  them,  is  insufficient  and  confers  no  jurisdic- 
tion on  the  court.  Such  statute  is  in  derogation  of  the  common  law,  and  must  be 
strictly  construed.    Smtih  v.  Montoya,  152. 

8.  Personal  Judgment  can  not  be  Rendered  against  a  Non-resident  Debtor,  who 

has  failed  to  appear,  upon  a  constructive  service  upon  him  by  publication.     Id. 

9.  Property  of  a  Non-resident  Debtor  within  the  Jurisdiction  of  the  Court 

may  be  attached  and  a  judgment  in  rem  recovered  against  it,  upon  publication  of 
the  notice  to  the  non-resident  debtor,  as  required  by  statute.    la, 

10.  Affidavit  for  Publication  of  Summons  against  a  Non-resident  Defendant, 
the  same  being  a  California  corporation,  must  state  the  facts  showine  what  diligence 
had  been  used  to  obtain  a  personal  service.  An  allegation  that  the  plaintiff  has 
used  due  diligence,  and  that  the  summons  has  been  returned  by  the  constable  un- 
served, is  not  sufficient.     Victor  Mill  and  Min,  Co.  v.  Justice* 8  Covrt^  299. 

11.  Service  of  Summons  by  Publication  is  Void,  where  the  Residence  of  the 
Non-resident  or  absent  defendant  is  known,  unless  the  order  for  publication  directs 
a  copy  of  the  summons  and  complaint  to  be  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  The  affidavit  for  such  publica- 
tion must  show  that  a  cause  of  action  exists  against  the  defendant,  and  state  whether 
his  residence  is  or  is  not  known;  and  if  known,  such  residence  must  be  stated.     Id, 

12.  Deposit  of  Copies  of  the  Summons  and  Complaint  in  the  Post-office,  di- 
rected to  a  non-resident  defendant  at  his  known  place  of  residence,  has  no  effect  on 
an  attempted  service  by  publication,  unless  done  by  order  of  the  court.    Id. 

13.  Statement  in  an  Affidavit  for  Publication  of  Summons,  that  the  amount 
claimed  was  "  due  from  defendant  to  plaintiff,*'  is  simply  an  allegation  of  a  legal 
conclusion.    Id. 

See  Eminsnt  Domain,  6;  Justice's  Court,  2;  Parties,  3b 

SUPERVISORS,  BOARD  OF. 
See  Corporations,  6-8. 

SUPREME  COURT  OP  THE  UNITED  STATES. 
1.  Measures  for  the  relief  of  (note),  80. 

SURETIES. 

1.  Surety  to  a  Promissory  Note  is  Deemed  to  Contract  that  the  principal  maker  is 

in  every  way  competent  to  contract  in  the  way  he  has  done.  CaldweH  v.  Buddy, 
295. 

2.  Sureties  on  an  Undertaking  Given  on  Condition  of  the  further  continuance  of  a 

restraining  order,  or  in  place  of  a  former  undertaking  given  when  such  order  was 
made,  only  bind  themselves  prospectively  from  the  date  of  the  execution  of  their 
undertaking,  and  upon  a  breach  thereof  are  not  liable  for  damages  sustained  by  the 
obligee  before  such  date,    California  Farmers*  etc.  Ins,  Co,  v.  Schindler,  122. 
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3.  Sureties  on  an  Undertaktno  Giyen  in  Pubsuance  of  section  640  of  the  code  of 
civil  procedure,  which  recites  the  issuance  of  a  writ  of  attachment,  and  that  the 
undertaking  is  given  in  order  to  prevent  a  levy  of  the  same,  are  liable,  although 
snlficient  property  had  been  seized  under  the  wnt  to  satisfy  the  plaintiff's  demand, 
and  afterwards  released  by  the  sheriff.     Preston  v.  Hoodf  135. 

4.    SUKETIES  ARE   DISCHARGED  BY  A   VaLID  CONTRACT   BETWEEN   THEIB  PRINCIPAL  AND 

HLs  Obligee  to  extend  the  time  of  payment,  if  made  without  their  consent.    I(L 

5.  Sureties  on  an  Attachment  Bond  are  not  Released  from  Liabiltit  by  reason 

of  a  stipulation  of  counsel  staying  execution  on  the  judgment,  to  secure  which  their 
undertaking  was  given.    Id, 

6.  A  Surety  on  One  of  Several  Notes  Secured  by  the  Same  Mortgage  on  real 

estate,  after  a  foreclosure  of  the  same,  can  not  compel  the  judgment  creditor  or  his 
assignee  to  apply  the  proceeds  arising  from  the  sale  of  the  mortgaged  premises 
pro  rata  towards  the  payment  of  such  notes.     Wilson  v.  AUen,  687. 

7.  Am  Action  against  Sureties  on  a  Bond  Given  to  Secure  the  faithful  performance 

by  their  principals  of  a  written  contract,  by  the  terms  of  which  the  latter  agreed  to 
make  stated  returns  to  the  plaintiff  on  account  of  certain  sewing  machines  con- 
signed to  them  for  sale,  is  an  action  founded  on  a  written  contract,  and  is  not  barred 
by  the  statute  of  limitations  until  four  years  have  elapsed  after  the  cause  of  action 
accrued.     Victor  Sewing  Machine  Co.  y.  Crockwell,  428. 

8.  Sureties  on  a  Bond  Given  to  Secure  an  Obligation  of  their  Principal,  by 

which  the  latter  agreed  to  pay  the  plaintiff  all  moneys  which  they  might  receive 
under  a  certain  contract,  '*or  which  should  arise  therefrom  by  notes,  renewals,  or 
extensions  of  notes,  acceptances,  indorsements,  or  otherwise,  hereby  waivinc  pre- 
sentment for  payment,  notice  of  protest,  and  diligence,"  are  liable  upon  the  uiiure 
of  their  principals  to  pay  such  notes,  so  received  by  them  under  such  contract,  when 
the  same  became  due.     Id. 

9.  In  an  Action  against  Sureties  on  an  Injunction  Bond,  an  allegation  of  damage  is 

sufficient  to  the  effect  that  by  reason  of  said  injunction  plaintiff  has  been  damaged 
in  a  certain  amount,  *'  no  part  of  which  has  been  paid."  Boaendorf  v.  MandeU  &^- 

10.  Ko  Demand  for  Payment  is  Nece&sary  in  Order  to  Enforce  the  Llability  of 
Sureties  on  an  injunction  bond,  conditioned  for  the  payment  to  the  plaintiff  of 
whatever  damages  might  suffer  by  reason  of  the  injunction.    Id, 

11.  Where  a  Sheriff  is  Restrained  from  Applying  any  moneys  that  he  might  real- 
ize from  the  sale  of  certain  property  of  a  judgment  debtor  to  the  satisfaction  of  the 
judgment,  and  upon  a  sale  thereof  he  consequently  refuses  to  credit  the  amount  of 
Bucn  judgment  on  the  judgment  creditor's  Did,  whereby  the  latter  was  prevented 
from  purchasing  such  property,  the  damages  resulting  from  such  refusal  of  the 
sherin  may  be  recovered  in  an  action  against  the  sureties  on  the  injunction  bond. 
Id. 

12.  A  Contract  between  Two  Partners,  Entered  into  upon  the  Dissolution  of 
the  copartnership,  by  the  terms  of  which  one  partner  agreed  to  assume  the  firm 
indebtedness,  renders  the  other  partner,  as  between  the  .partners  themselves^  and 
all  others  dealing  with  them  with  knowledge  of  the  facte,  the  surety  of  the  one  so 
agreeing;  and  as  such  he  has  the  right  to  protect  himself  by  settling  the  indebted* 
ness  for  which  he  is  liable  with  the  firm  creditors,  at  any  time,  whether  such  in- 
debtedness, as  between  the  partners  themselves  or  their  creditors,  was  due  or  not. 
If,  however,  the  partner  assuming  the  firm  indebtedness  has  made  a  prior  compro- 
mise with  the  creditors,  the  surety  can  not  recover  from  him  the  amount  paid  in 
procuring  the  release  of  his  own  liability.     Barber  v.  OiUson,  366. 

13.  In  an  Action  by  a  Surety  against  his  Principal,  a  Paper  Purporting  to 
££LEASE  the  former  from  his  liability  to  the  creditor  is  admissible  as  a  receipt  show- 
ing the  payment  of  the  consideration  for  the  release,  although  inadmissible  as  a 
release  because  not  under  seaL    Id. 

14.  Where  a  Surety  has  Surrendered  to  the  Creditor  Certain  Notes  of  his 
Principal,  payable  to  himself,  in  consideration  of  the  creditor  releasing  him  from 
liability  on  his  contract  of  suretyship,  the  measure  of  damages  in  an  action  by  the 
surety  against  his  principal  is  the  face  value  of  such  notes,  and  not  their  value  as 
determined  by  the  principal's  ability  to  pay  them.    Id. 

See  Parties,  8. 

SURPRISE. 
See  New  Trial,  6. 

SURVEYOR  GENERAL. 
See  Mexican  Grants,  1-4 
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SURVIVORSHIP. 

1.  Presumption  and  Proot  of  Survivorship. — Where  both  the  husband  and  wife  per- 
ished in  the  same  calamity,  the  survivorship  of  the  wife  is  not  conclusively  pre- 
sumed, in  a  proceeding  brought  by  her  administrator  to  set  aside  the  probate  of  her 
husband's  will,  from  the  fact  that  the  order  of  the  probate  court  granting  the  letters 
of  administration  recites  that  such  deceased  was  **the  surviving  wife"  of  the 
testator.  A  finding  that  the  wife  survived  her  husband,  based  entirely  upon  such 
recital,  is  unsupported  by  the  evidence;  and  a  refusal  of  the  court  to  admit  evidence 
on  the  question  of  survivorship  is  error.     Sanders  v.  Simcich,  868. 

TAXATION". 

1.  Railroad  Exemption  from  Taxation.— The  act  of  February  2, 1878,  providing  for 

the  general  incorporation  of  railroads,  and  exempting  all  the  property  of  the  same 
from  taxation  of  every  kind  until  after  the  expiration  of  six  years  from  the  com- 
pletion of  their  roads;  and  the  act  of  February  12,  1878,  extending  such  exemp- 
tion to  railroads  already  incorporated;  and  the  act  of  February  15,  1878,  defining 
when  such  railroads  shall  be  aeenied  to  l>o  completed,  should  be  construed  as  in 
pari  materia  and  as  parts  of  one  act.  So  construed,  such  exemption  applies  to  a 
railroad  incorporated  prior  to  the  time  the  act  of  February  2,  1878,  went  into 
effect.  Board  qf  County  Comni'rs  of  Santa  Fi  Co,  v.  New  Mexico  <fc  8,  P,  It,  R,  Co,^ 
812. 

2.  Such  Exemption  of  All  Railroad  Corporations  from  Taxation  is  not  Void, 

as  being  in  conflict  with  the  act  of  congress  of  March  2,  1867»  prohibiting  the  legis- 
lative assemblies  of  the  several  territories  from  granting  private  charters  and  special 
privileges.     Id. 

3.  After  the  Incorporation  of  a  Railroad  and  the  completion  of  its  lines,  under 

the  provisions  of  such  act,  the  exemption  from  taxation  therein  contained  is  not  a 
mere  gratuity.  It  becomes  a  part  of  the  contract  between  the  railroad  and  the  ter- 
ritory, the  obligation  of  which  the  latter  can  not  impair.     Id, 

4.  An  Exemption  from  Taxation  as  to  All  the  Property  of  a  Railroad  Ex- 

empts the  Same  from  taxation  upon  its  capital  stock.     Id, 

5.  Assessment  of  Mininq  Stock,  Description  of. — The  rule  as  to  the  degree  of  cer- 

tainty required  in  describing  personal  property  in  assessments  for  taxation  is,  that 
the  property  must  be  so  described  that  tax-payers  may  know  for  what  they  are  to 
be  taxed.  Tested  bv  such  rule,  an  assessment  which  describes  the  property  assessed 
as  '*  mining  stock  "is  sufficiently  definite.  Such  description  is  also  sufficient  for 
•  the  purpose  of  equalization.  San  Francisco  v.  Flood,  567;  San  Francisco  v.  Sharon, 
583;  San  Francisco  v,  Phelan,  583;  San  Francisco  v.  Flood,  583;  San  Francisco  v. 
Baldwin,  584. 

6.  A  Tax-payer  ought  not  to  be  Heard  to  Complain  of  the  Insufficiency  of  the 

Description  of  Personal  Property  assessed  by  him,  when  such  description  was 
taken  from  a  list  furnished  by  himself,  or  by  some  one  on  his  behalf  and  by  his 
authority,  or  when  made  by  the  assessor  without  the  aid  of  such  list,  if  the  descrip- 
tion is  as  certain  as  could  reasonably  be  required  of  the  assessor  under  the  circum- 
stances.    Id, 

7.  Shares  in  the  Capital  Stock  of  Corporations  are  Taxable  Property  under  the 

constitution  of  1849,  and  the  revenue  laws  in  force  during  the  fiscal  year  1876-7. 
Id, 

8.  Sections  3640  and  3641  of  the  Political  Code  do  not  Apply  to  Shares  in  Mining 

Corporations  constituted  under  the  laws  of  California  but  whose  tangible  property 
is  situated  in  another  state.  The  former  section  by  its  express  terms  only  exempted 
shares  in  corporations  from  assessment  where  the  entire  capital  or  property  of  the 
corporation  in  which  the  shares  were  owned  was  assessed.     Id, 

9.  To  Sustain  an  Assessment  of  Shares  in  a  Mining  Corporation,  It  will  be  Pre- 

sumed that  the  assessor  in  making  the  assessment  acted  in  accordance  with  law,  and 
that  the  circumstances  existed  which  authorized  such  assessment;  and  in  an  action 
to  enforce  the  same  it  is  incumbent  on  the  defendant  to  show  that  the  action  of  the 
assessor  was  unauthorized.    Id. 

10.  Tax-payers  should  Furnish  a  True  and  Correct  List  of  their  Taxable  Ybjot- 
erty  to  the  assessor,  and  if  they  fail  so  to  do,  and  any  loss  results  to  them  in  conse- 

?[uence  of  such  failure,  their  complaints  on  such  score  should  meet  with  no  favor 
rom  the  courts.     Id, 

11.  Money  of  an  Estate  on  General  Deposit  at  a  Bank  ls  in  Legal  Effect  a  Loan, 
and  is  taxable  in  the  county  in  which  the  decedent  formerly  resided,  and  not  in  the 
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county  where  sach  money  is  deposited.  City  and  County  of  San  FrancUeo  v.  Luz^ 
555. 

12.  The  Enumeration  op  the  Pbopertt  Assessed  in  a  Complaint,  in  an  Action  fob 
THE  Collection  of  Delinquent  Taxes,  sufficiently  complies  with  the  Fequirement 
of  the  statute,  Stat.  1877-8,  p.  338,  when  the  same  is  made  in  words  identical  with 
those  used  by  the  assessing  officer,  and  set  down  in  the  assessment  book.  San 
Francisco  v.  Flood,  567. 

13.  District  Court  has  Jurisdiction  of  an  Action  to  Recover  Back  money  jnid 
under  protest  in  satisfaction  of  an  illegal  tax,  although  the  amount  in  controversy  is 
less  than  three  hundred  dollar?.     Robinson  y.  Longley,  306. 

14.  Property  Belonging  to  a  Circus  Which  is  Passing  through  the  State,  al- 
though it  remains  there  for  a  few  days  in  the  ordinary  course  of  its  business,  is  not 
subject  to  taxation.    Id. 

15.  District  Attorneys  can  not  Commence  and  Prosecute  Actions  for  the  recov- 
ery of  delinquent  taxes,  unless  authorized  so  to  do  by  the  boards  of  supervisors  of 
their  respective  counties.  In  such  actions  commenced  and  prosecuted  by  district 
attorneys  without  authority  of  the  boards  of  supervisors,  no  attorney's  fees  can  be 
recovered  against  the  defendants,  nor  costs  against  the  plaintiffs.  County  of  San 
Diego  v.  California  Southern  Railroad  Company ,  341. 

16.  A  Tax  Certificate  of  Sale  Which  Becites  that  the  Property  was  Assessed 
to  G.  a.  H.,  **and  to  all  owners  and  claimants  known  and  unknown,"  is  void. 
Daley  v.  Ah  Qoon,  684. 

17.  A  Tax  Deed  Which  Fails  to  Recite  the  Recital  in  the  Certificate  of  Sale, 
with  reference  to  the  time  when  the  purchaser  would  be  entitled  to  a  deed,  is  void. 
Anderson  v.  Hancock,  349. 

18.  A  Void  Tax  Certificate  is  Admissible  in  Evidence  for  the  Purpose  of  De- 
feating A  Tax  Deed  founded  thereon,  which  is  valid  on  its  face  by  reason  of  the 
omission  of  an  invalidating  recital.     Daley  v.  Ah  Goon,  584. 

See  Adverse  Possession,  1;  Appeal,  4,  9. 

TIEDMAN  on  Real  Property,  Review  of,  319. 

TORTS. 
See  Corporations,  21-23;  Estrat,  4. 

TRANSCRIPT. 
See-APPEAL,  10,  14;  Liens,  6,  7. 

• 

TREATY,   CHINESE. 
See  Chinese  Restriction  Act,  2-6. 

TRESPASS. 

1.  An  Action,  the  Main  Purpose  op  Which  is  to  Detain  a  Decree  Restraining  the 

commission  of  continuing  trespasses,  of  a  character  to  produce  irreparable  iujuiy, 
is  on  equitable  action,  and  issues  of  fact  raised  therein  should  be  tried  by  the  court, 
unless  it  saw  fit  to  order  any  or  all  of  them  to  be  submitted  to  a  jury.  McLcutghlia 
V.  Del  Re,  486. 

2.  Cutting  Timber  on  the  Public  Lands. — Section  4  of  the  act  of  June  3,  1878  (20 

Stat.  89),  prohibits  the  cutting  of  any  timber  on  the  public  lands  with  intent  to  ilis- 
pose  of  the  same;  but  the  proviso  thereto  permits  a  settler  under  the  pre-emption 
and  homestead  acts  to  clear  his  claim  as  fast  as  the  same  is  put  under  cultivation, 
and  the  timber  cut  in  the  course  of  such  clearing  may  be  disposed  of  by  the  settler 
to  the  best  advantage.     United  States  v.  Williams,  100. 

3.  Idem. — But  if  such  settler  cuts  timber  on  his  claim  with  the  intent  to  dispose  of  the 

same,  and  not  merely  as  a  means  of  preparing  the  land  for  tillage,  he  is  a  willful 
trespasser  and  is  liable  accordingly.    Id. 

4.  Damaoe  by  Trespassing  Sheep. — A  complaint  in  an  action  brought  under  the  act  of 

March  7,  1878,  which  alleges  that  the  plaiutiff  was  at  stated  times  the  owner  and 
in  possession  of  a  certain  piece  of  land;  that  at  such  time  the  defendant  was  the 
owner,  in  the  possession,  and  chargeable  with  the  care  of  certain  sheep,  which  then 
entered  and  trespassed  upon  such  land  and  injured  the  grain,  grass,  anu  hay  thereon, 
to  the  plaintiff's  damage,  is  sufficient;  and  if  such  averments  are  true,  the  defendAot 
is  liable.    Faber  v.  Catlirin,  871. 
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6.  Allowing  thb  Plaintiff  in  Sitcb  Action  to  Testify  that  by  Reason  of  the 
Damage  done  by  such  sheop  she  was  compelled  to  feed  her  own  stock  with  hay,  is 
not  error,  when  such  fact  was  first  drawn  oat  by  the  defendant  on  cross-examina- 
tion.    Id, 

6.  Owner's  Liability  fob  Damage  from  Trespassing  Sheep. — When  a  flock  of  sheep  is 

in  the  charge  of  herders  upon  a  range,  ordinary  care  should  be  exercised  in  prevent- 
ing a  trespass  thereby  upon  the  crop  of  another.  When  the  crop  is  of  such  a  nature 
as  to  be  readily  recognized,  or  is  surrounded  by  a  fence  of  any  kind,  so  that  the 
herder  may  know  when  he  reaches  its  vicinity,  he  should  use  ordinary  care  to  pre- 
vent the  sheep  from  goine  upon  the  same  and  doing  injury  thereto.  If  such  ordi- 
nary care  be  not  exercisea  and  a  trespass  aud  injury  result,  the  owner  of  the  sheep 
is  liable  for  such  damage.     WUlard  v.  MathesuSf  355. 

7.  Distinction  between  the  Liability  of  an  Owner  for  Damages  Resulting  from 

Trespassing  Cattle  and  those  resulting  from  trespassing  sheep,  stated,  and  shown 
to  depend  upon  the  difference  in  the  customary  manner  of  herding  such  animals. 
Id. 

See  Corporations,  21-23;  Damages,  6,  7;  Executions,  4. 

TRUSTS. 

1.  Property  Purchased  from  a  Private  Corporation,  in  good  faith  and  for  an 

adequate  consideration,  is  not  subject  to  a  trust  in  the  hands  of  a  purchaser  for  the 
satisfaction  of  unpaid  debts  of  the  corporation,  although  the  purchaser  had  notice 
of  such  debts  at  tne  time  of  the  purchase.  And  the  rule  is  the  same  whether  the 
purchase  includes  all  the  property  of  the  corporation  or  only  a  part  of  it.  Branson 
V.  Orcgonian  R*y  Co.,  624. 

2.  A  Deed  by  a  Trustee,  Purporting  to  Convey  to  the  Grantees  the  Legal 

Title  to  their  shares  in  the  land,  may  be  admitted  in  evidence,  notwithstanding  an 
objection  thereto  which  goes  merely  to  the  effect  of  such  conveyance.  The  opera- 
tion of  such  conveyance  was  a  matter  for  the  consideration  of  the  court  when  it 
rendered  judgment.    Emeric  v.  Alvarado,  708. 

See  Equity,  1;  Parties,  9. 

ULTRA  VIRES. 
See  Corporations,  22. 

trNDERTAKING  ON  APPEAL. 
See  Appeal,  1,  9;  Mortgage,  12. 

UNDERTAKING  ON  ATTACHMENT. 
See  Attachment,  4-^. 

UNITED  STATES. 

1.  Powers  of  the  United  States  over  Pubmc  Lands  within  a  State.— Over  the 
public  lands  within  ji  state  the  United  States  has  only  the  rights  of  a  proprietor, 
and  it  has  no  power  to  authorize  its  grantees  of  such  ]ands  to  invade  the  private 
rights  of  other  proprietors.     Woodruff  v.  North  Blromjield  O.  M.  Co.,  183. 

See  Cancellation,  1;  Chinese  Re.striction  Act,  3-8,  1(^12;  Constitutional  Law,  6, 
7,  9;  Estoppel,  3;  Habras  Corpus,  3-8;  Laches,  3;  Water  Rights. 

USE  AND  OCCUPATION. 

1.  Action  on  an  Implied  Contract  for  the  Use  and  Occupation  of  a  saw-mill 
lies  against  a  vendee  who  has  been  in  possession  under  a  written  contract  for  the 
sale  of  the  same,  the  conditions  of  which  he  has  failed  ^  perform.  Jonts  v.  NcUh- 
rop,  279. 

VARIANCE. 

1,  Where  No  Objection  to  a  Variance  between  the  Complaint  and  the  Proof 
was  made  in  the  court  below,  which,  under  sections  77  and  78  of  the  code,  might 
have  been  cured  by  an  amendment,  and  where  the  appellant  was  not  misled  bv  such 
variance,  an  objection  thereto  is  too  late  when  made  for  the  first  time  m  the 
appellate  court.    Smith  v.  Roe,  502. 
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2.  Assignment  ot  Ebbok  ok  the  GBorKD  of  Variance  between  the  facts  allseed 
and  those  proved  mast  specify  the  grounds  of  objection.  Davidson  v.  Oregon  dC*  Cal- 
ifornia B.  B.  Co.,  421. 

3.  Every  Matter  Which  would  have  been  Admissible  in  Evidence  by  Way  of 

Amendment  to  the  complaint  will  be  deemed  to  have  been  added,  or  its  abeenoe 
«  aived  or  cared,  after  verdict.     Id, 

See  New  Trial,  15. 

VENDOR  AND  VENDEE. 

1.  Declarations  of  a  Vendor,  Made  after  a  Sale  by  Him,  and  after  he  has  parted 

with  the  possession  to  his  vendee,  can  not  be  received  in  evidence  against  the  vendee, 
for  the  purpose  of  affecting  or  impeaching  the  bonajides  of  such  side,  or  of  defeating 
the  vendee  s  title,  on  the  ground  that  the  sale  was  in  fraud  of  the  vendor's  creditors. 
Nor  are  such  declarations  admissible  as  being  part  of  the  rea  geistcs.  Hirschfeld  v. 
Williamson,  150. 

2.  Creditor  of  a  Vendor  in  Attacking  the  Validity  of  a  Saus  bv  him,  on  the 

alleged  ground  of  fraud,  can  not  question  the  authority  of  the  vendor's  agent  by 
whom  such  sale  was  made.    Id, 

See  Ejectment,  3;  Use  and  Occupation,  1;  Water  Eights,  8. 

VENDOR'S  LIEN. 
See  Liens,  5. 

VENUE. 

1.  A  Defendant  has  a  Statutory  Right  to  have  the  Place  of  Trial  Changed 
to  the  county  of  his  residence,  where  the  county  designated  in  the  complaint  is  not 
the  proper  county  for  the  trial  of  the  action.     Bailey  v.  Sloan,  472. 

S.  A  Motion  for  a  Change  of  Venue  is  Addressed  to  the  Sound  Discretion  of 
the  trial  court,  and  the  action  of  such  court  thereon  will  not  be  reversed  unless  it 
appears  that  such  discretion  has  been  grossly  abused.  Territory  of  New  Mexico  v. 
Kinney,  801. 

3.  Orders  of  the  Lower  Court  Overruling  a  Motion  for  a  Change  of  Vencb 

and  for  a  continuance  will  not  be  reversed  unless  the  record  discloses  an  abuse  of 
discretion.     Territory  of  New  Mexico  v.  Lojtez,  821. 

4.  An  Action  for  the  Diversion  of  Water  from  the  Plaintiff^s  Ditch  may  be 

brought  in  either  of  the  counties  in  which  such  ditch  is  situated,  although  the  de- 
fendant's place  of  business  is  in  the  other  county,  where  the  act  complained  of  ii 
committed.     PeopU^a  Ditch  Co,  v.  King^s  Biver  and  Fresno  Canal  Co,,  473. 

VERIFICATION. 

1.  Verification  of  Bill  in  Equity. — A  bill  in  equity,  even  for  an  injunction,  need  not 

be  verified,  unless  it  is  intended  to  be  used  as  evidence  on  an  application  for  a  prch 
visional  injunction.     Hughes  v.  Northern  Pndjic  BaUway  Co.,  21. 

2.  Verification  of  Answer  by  Foreign  Insurance  Company. — A  foreign  insurance 

company  that  has  appointed  an  agent  here  upon  whom  process  may  be  served  for  it, 
as  provided  in  sections  7  and  8  of  the  foreign  corpoiiation  act  (Or.  Laws,  617),  is  not 
absent  from  the  state,  so  that  any  agent  or  attorney  thereof  may  verify  its  answer 
I  to  a  complaint,  but  such  answer  must  be  verified  by  the  agent  appointed  under  the 

t  statute  to  stand  for  the  corporation,  or  by  some  other  agent  or  attorney  who  has  per- 

sonal knowledge  of  the  facts  involved  in  the  allegations  therein.  West  v.  Horns  In- 
stirance  Co.,  243. 
8.  Verification  by  an  Agent  having  Knowledge  of  the  Facts. — ^Whcre  an  agent 
verifies  an  answer  on  the  ground  that  the  allegations  thereof  are  within  his  personal 
knowledge,  for  the  purpose  of  this  verification,  the  allegations  in  the  answer  are  to 
be  taken  as  part  of  his  statement,  and  it  must  appear  therefrom  that  the  truth  or 
falsity  of  such  allegations  is  within  his  personal  knowleilge.  Id. 
!  4.  Where  an  Answer  Controverts  Sundry  Allegations  in  the  Complaint  by 

simply  denying  any  knowledge  or  information  thereof  sufficient  to  form  a  belief, 

and  such  answer  is  verified  by  an  agent  of  the  defendant  who  states  in  the  verifica- 

I  tion  that  the  facts  contained  in  the  answer  are  within  his  knowledge,  it  does  not 

I  appear  that  such  agent  was  authorized  to  verify  the  same,  because  of  his  persoiul 

knowledge  of  the  material  allegations  therein,  but  the  contrary.    Id, 
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5.  Personal  Kitowledoe  or  an  Allegation  in  an  Answsb,  within  the  pnrview  of 

section  79,  is  a  personal  knowledse  of  its  truth  or  falsity;  and  if  the  allegation  is  a 
negative  one,  this  necessarily  includes  a  knowledge  of  the  truth  or  falsity  of  the 
allegation  denied.    Id. 

6.    VKRiyiCATION  OP  A  COMPLAINT  IN  WhICH  NOTHING  IS  StATKD  ON  INFORMATION  Or 

belief  need  not  contain  the  statutory  words,  "except  as  to  the  matters  which  are 
therein  stated  on  information  or  belief,  and  as  to  those  mattei-s  he  believes  it  to  be 
true.''    KeUy  v.  Kelly,  143. 

See  Patent,  1. 

VlGn^AKCE  COMMITTEE. 
See  Damages,  3. 

WARRANTS. 

1.  Bona  Fide  Purchaser  op  Warrant. — ^^Vhere  a  warrant  is  issued  by  the  auditor  of 

the  city  and  county  of  San  Francisco,  in  pursuance  of  the  mandate  of  the  court, 
payable  to  the  plaintiff  in  the  proceeding  for  mandamus  or  his  attorney,  a  bonajtde 
purchaser  thereof  from  such  attorney  acquires  a  good  title  as  against  such  plaintiff. 
Such  warrant  is  not  a  negotiable  instrument.     Sweeney  v.  Suiro,  557. 

2.  County  Warrants — Who  may  Sue.— County  warrants  payable  to  bearer  are  not 

negotiable  as  bills  of  exchange  and  promissory  notes.  All  holders  take  them  sub- 
ject to  any  defense  that  may  be  made  against  the  original  payee.  Ne^rtheless, 
the  property  therein  passes  by  delivery  when  they  are  payable  to  the  holder. 
Hence,  when  the  holder  is  a  citizen  of  another  state,  he  may  maintain  action 
thereon  in  the  federal  court,  even  when  the  payee  can  not  mamtaiu  such  action. 
Jerome  v.  Comm*r8  Bio  Grande  Co.,  540. 

3.  Same — Due  as  upon  Direct  Promise. — Such  instruments  are  not  assi^able  within 

the  meaning  of  the  act  of  congress  of  1875,  regulating  the  jurisdiction  of  federal 
conrts,  18  Stat.  470.  They  are  taken  to  be  due  on  an  original  and  direct  promise 
from  the  maker  to  the  bearer,  and  not  by  assignment  from  the  first  holder.     Id. 

4.  Same — ^Remedy. — In  such  case   the  remedy  (in  the  United  States  courts)  of  the 

holder  in  the  first  instance  is  by  action  at  law  prosecuted  to  judgment,  as  a  founda* 
tion  for  mandamus  to  compel  the  levy  and  collection  oi  a  tax  for  their  pay- 
ment.    Id. 

6.  Upon  Warrants  issued  for  interest  on  a  judgment,  an  action  will  not  Ue.    Id, 

WARVELLE  on  Abstracts,  Review  of,  78. 

WATER  RIGHTS  (Editorial). 

Commtm-law  rules  concerning,  5-10,  180. 

lij^an  proprietors,  rights  of,  at,  7-10,  85,  177-180,  435. 
priority  of  use  and  appropriation  at,  7-10. 
inland  lakes  and  streams,  use  of,  9. 
rights  of  navigation  in,  9. 
Unsettled  state  of  law  concerning,  on  Pacific  coast,  5,  6. 

Prior  appropriation  qf  water  on  public  lands  qf  United  States,  81-86,  177-182,  321-326,. 

433-438,  529-534,  641-646,  785-790. 
mining  customs  as  affecting,  81,  177. 

legislative  recognition  and  regulation  of,  by  state,  81-83,  177. 
by  United  States,  83,  177. 
prior  appropriator,  rights  of,  82-86,  177,  181,  182. 

good  as  against  subsequent  grantee  of  government,  181,  182,  321-^323,  433-438,. 

644. 
when  attach  as  against  such  grantee,  182,  433-438,  530-534^  641-645. 
before  appropriation,  529,  644. 
uses  for  which  may  be  made,  83-86,  178,  180,  643,  646. 
foundation  of  doctrine  of,  84-86,  177-181. 
limitations  on  extent  of  appropriation,  178. 

power  of  United  States  6ver  public  lands  within  state,  323,  324,  326. 
Methods  by  which  an  appropriation  is  Reeled,  645,  646,  785-790. 
depends  upon  circumstances,  786,  787. 
must  be  for  a  beneficial  use,  646. 

^Vol.  1—6 
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can  not  be  for  speculation,  646. 

or  drainago,  046. 
actual  diversiou  and  intent  to  divert,  necessary,  785. 
notice,  form  and  effect  of,  7S0. 
prosecution  of  work,  diligence  required,  786,  787. 
abandonment,  what  constitutes,  785,  786. 
Time  from  which  rights  under  an  appropriation  become  vesUd  as  against  tubseqitent  appro- 
priators,  788-790. 

WATER  RIGHTS. 

1.  PowEES  OF  CoNaRESS  OVER  Kaviqable  Stbjsams. — CongTcss  has  no  power,  even  by 
express  statute,  to  authorize  a  public  nuisance  destroying  or  materially  ol)stnictiug 
the  navigability  and  navigation  of  navigable  streams  within  a  state,  for  purpos.a 
wholly  unconnected  with  commerce  or  post-roads.  Its  power  over  such  streams  is 
limited  to  the  regulation  of  commerce  and  establishing  post-roads,  and  it  can  n^^t 
authorized  the  navigability  of  a  navigable  stream  to  be  totally  or  partially  destroyed 
for  purposes  having  no  connection  with  or  tendency  to  benefit  the  operations  of  c*)m- 
mercc  or  the  carrying  of  the  mails.      Woodruff  v.  North  Bloomjield  G.  M.  Co.^  ISI). 

2.  Powers  of  the  State  oveb  Navigable  Streams. — A  state  can  not,  except  under  its 

power  of  eminent  domain,  and  upon  making  just  compensation,  interfere  with  the 
navigable  streams  within  its  territory,  in  any  manner,  or  for  any  purpose,  other 
than  that  of  regulating,  preserving,  and  protecting  the  public  easement  of  naviga- 
tion ^herein.     Jd. 
3-  Act  ADMiniNa  California  into  the  Union. — The  provision  of  the  act  admitting 
California  into  the  Union  "upon  the  express  condition    ♦    ♦     *     that  all  the  navi- 
gable rivers  within  said  state  shall  be  common  highways  and  forever  free  as  well  to 
the  inhabitants  of  said  state  as  to  the  citizens  of  the  United  States,"  is  valid  as  & 
law  under  the  authority  of  congress  to  regulate  commerce,  which  the  state  has  no 
authority  to  violate,  and  with  which  it  can  not  interfere.     Id. 
4.  The  State  has  the  Right  to  Control  and  Regulate  the  Public  Use  op  the 
^  Navigable  Waters  within  its  boundaries,  subject  only  to  restraints  upon  such 

L  rip;ht  arising  out  of  the  power  of  congress  over  commerce.     People  v.  WHlianu^  572- 

F  5.  The  Right  of  the  State  to  Control  and  Regulate  That  Portion  or  Cu^wsnel 

Street  between  Fourth  and  Fifth  streets,  in  the  city  and  county  of  San  Francisw, 
which  is  covered  by  the  waters  of  the  bay  of  San  Francisco,  and  navigable  by  ves- 
sels engaged  in  commerce,  was  not  surrendered  by  the  statute  of  March  26,  ISOl, 
granting  to  the  citv  of  San  Francisco  the  tide-lands  known  as  the  beach-and-waur 
lots,  and  establishing  a  permanent  water-front  for  such  city;  nor  by  the  statute 
dedicating  certain  streets  in  such  city  to  public  use  as  streets:  Stat.  1838,  p.  3*24: 
nor  by  the  statute  of  March  20,  1868,  dedicating  a  certain  portion  of  Channel  street 
i.   '  to  be  an  open  channel,  and  authorizing  such  city  to  extend  streets  across  it  by  arched  or 

driiw  bridges;  nor  by  the  statute  of  March  30, 18GS,  establishing  a  Ixiard  of  tide- land 
commissioners;  nor  by  the  statute  of  April  1,  1872,  offering  to  dedicate  such  portion 
of  Channel  street  to  the  city  and  county  of  San  Francisco  on  certain  couuitions, 
f  which  have  never  been  complied  with.     Id. 

^  6.  Northern  Pacific  Authorized  to  Bridge  a  Navigable  Water  on  the  Line  or 

■  ITS  Road. — The  Northern  Pacific  Railway  Company  was  authorized  by  said  acts 

*'to  lay  out,  locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous  railway" 
from  Lake  Superior  to  Portland,  Or.,  "with  all  tlie  powers,  privileges,  and  immo- 
nities  necessary  to  carry  into  effect  the  purpose"  of  said  acts;  the  same  '*  to  be 
constructed  in  a  substantial  and  workmanlike  manner,  w^ithall  the  necessary  draws, 
*  *  *  bridges,  etc.,  ♦  *  *  equal  in  all  respects  to  railways  of  the  first  class;"' 
and  it  is  necessary  to  cross  the  Wallamet  river  with  such  road  in  order  to  reach 
Portland  from  the  eastward.  Ileidy  that  the  right  of  the  Northern  Pacific  Railway 
Company  to  l^uild  and  maintain  a  drawbridge  across  said  river  or  other  navigable 
water  on  the  line  of  its  road  to  Portland,  without  causing  any  unnecessary  injury  or 
obstruction  to  the  usefulness  thereof,  is  clearly  implied  in  said  acts;  but  that  con- 
gress, not  having  prescribed  the  exact  location  or  particular  character  of  said  bridge, 
the  right  of  the  corporation  to  construct  it  is  subject  to  the  judgment  of  the  proper 
court,  as  to  whether  it  is  being  constructed  without  unnecessary  injury  to  the  navi- 
gability of  such  water,  upon  the  complaint  of  any  one  specially  injured  thereby  or 
likely  to  be.  Hughes  v.  Northern  Pacific  Raihvay  Co.,  21. 
V.  A  Riparian  Proprietor  may  Restrain  the  Diversion  of  Any  Water  from  his 
Stream,  on  the  part  of  one  who  has  conducted  water  into  it  by  artificial  means,  ud- 
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less  the  latter  bIiow  that  he  has  not  taken  from  the  stream  more  water  than  he  led 
into  it.      W'lcox  v.  Hausch,  481. 

8.  One  in  the  Possession  of   Land  under  an   Unexecuted  Contract  for  the 

Sale  thereof  can  not  assert  the  rights  of  a  riparian  proprietor  in  an  adjoining 
stream.     Smith  v.  Logan,  391. 

9.  Rights   of  a   Prior  ArrROPRiATOR  of  Water   »lvy   be   I^ost  by   an  Adverse 

Use  thereof  by  another,  for  a  sufficient  length  of  time,  and  the  prior  appropriator*s 
acquiescence  therein.     Id, 

10.  Prior  AppiiOPRiATOR  of  Water  Who  for  Many  Years  Makes  No  Use 
thereof,  but  allows  another  to  construct  a  ditch  and  divert  such  water  without  no- 
tifying the  latter  of  his  prior  appropriation,  will  be  presumed  to  have  abandone<l 
the  same.     Dorr  v.  Hammojuly  357. 

11.  Hiouts  to  the  Use  of  Water  Acquired  by  Appropriation,  and  used  by  the 
appropriator  for  the  purpose  of  irrigating  certain  lands  on  which  he  was  trespassing, 
do  not  become  appurtenant  to  such  lands,  and  pass  to  one  in  the  possession  under  a 
contract  for  the  sale  thereof  with  the  owner.     Smith  v.  Logans  391. 

12.  Any  Uights  Acquired  by  a  Settler  on  Public  Lands  Bordering  upon  a  Stream, 
the  waters  of  which  had  been  previously  appropriated,  are  taken  subject  to  such 
appropriation.     Lytle  Creek  Water  Co.  v.  PerdeWy  866. 

13.  When  there  is  Nothing  in  the  Record  to  Indicate  that  when  All  the 
W^ATERS  of  a  certain  stream  were  appropriated  any  of  the  lands  by  or  through  which 
such  stream  flowed  had  passed  into  private  ownership,  it  will  be  presumed  that  such, 
lands  were  public  lands  of  the  United  States.     Id. 

14.  In  an  Action  by  an  Appropriator  of  ihe  Water  of  a  Certain  Stream  to  Re- 
strain A  Defendant  from  Diverting  the  same,  when  the  court  finds  that  the 
plaiutiif  has  a  separate  title  to  the  use  of  all  the  water  for  a  certain  length  of  timo 
out  of  a  longer  period,  and  that  other  appropriators  had  a  right  to  the  use  thereof, 
but  fails  to  find  as  to  the  order  in  which  the  persons  interested  in  the  appropriation 
used  it,  or  as  to  the  times  when  the  periods  during  which  the  plaintiff  would  l)o 
entitled  to  the  exclusive  use  would  recur,  no  decree  fixing  the  rights  of  the  plaintiff 
or  prohibiting  the  defendant  from  interfering  therewith,  can  be  entered,  unless  the 
other  persons  entitled  to  the  use  of  such  water  are  made  parties  to  the  action.     Id. 

15.  Legislature  has  Power  to  Provide  that  the  Owner  of  an  Existing  Water 
Ditch  upon  or  across  his  own  land,  or  the  land  of  another,  shall  not  prohibit  a  third 
person  from  using  and  enlarging  the  same;  but  it  can  not  limit  or  direct  the  com- 
j)ensation  to  be  paid  for  the  property  so  taken,  or  the  damages  occasioned  by  enlarg- 
ing the  ditch,  or  otherwise.     Trippe  v.  Overackpr^  352. 

10.  Proprietor  of  an  Irrigatin(j  Ditch,  whether  upon  his  Own  Land  or  that  of 
another,  has  a  property  ownership  both  in  the  ditch  and  the  right  of  way  therefor, 
and  a  third  person  can  not  use  or  enlarge  the  same  without  the  owner's  consent, 
except  upon  payment  of  just  compensation  as  provided  by  the  constitution.     /(/. 

17.  Covenants  in  Relation  to  the  Use  of  W^ater,  when  Run  with  the  Land. — 
Where  the  owners  of  two  adjoining  tracts  of  land,  separated  by  a  stream,  covenant 
and  agree  between  themselves  as  such  owners  that  the  waters  of  such  stream  should 
bo  taken  and  conveyed  to  a  reservoir  on  the  land  of  one  owner,  by  ditches  and  flumes 
constructed  at  their  joint  expense,  and  that  from  such  reservoir  the  other  owner 
might  construct  ditches  across  such  land  and  convey  one  half  of  tlie  water  to  his 
own  premises,  such  covenants  run  with  the  land;  and  the  successor  in  interest  of 
the  owner  on  whose  land  tlie  reservoir  is  situated  can  not,  by  going  to  a  point  higher 
up  on  the  stream,  and  taking  water  therefrom  and  conveying  it  to  his  land,  claim 
the  whole  of  it  for  his  own  use.  Nor  will  such  exclusive  right  be  created  by  the 
statute  of  limitations  in  the  absence  of  an  adverse  use.     Weill  v.  Baldwin^  551. 

18.  Grantee  of  Land  by  Deed,  Which  Gives  Him  the  Right  to  T^uve  Sufficient 
Water  from  certain  ditches,  *'to  irrigate  the  land  conveyed  and  for  domestic  pur- 
poses, to  an  amount  not  exceeding  two  hundred  inches,"  upon  condition  that  bo 
should  **  pay  TWO  rata  as  the  amount  of  water  ho  uses  on  the  land  conveyed  thall 
bear  to  the  whole  amount  of  water  that  is  conveyed  in  said  ditches,  for  any  needed 
repairs  of  said  ditches,*'  has  the  option  of  using  whatever  amount  of  water  ho  deems 
sufficient  for  these  purposes,  and  is  not  liable  for  tho  expenses  incurred  in  repairing 
the  ditches  beyond  a  pro  rata  proportion,  based  upon  tlie  quantity  of  water  actually 
used  or  demanded  by  him.     Brown  v.  Evans^  3S7. 

10.  WiiEur,  HOWEVER,  SucH  Grantee  Serves  the  Gpjvntor  with  Notice  that  He 
Requires  a  specific  quantity  of  water,  and  the  same  is  furnished  him,  he  is  estoj^pcd 
from  denying  that  ho  did  not  need  the  same  and  did  not  use  it.  And  in  an  action 
against  him  to  recover  his  proportionate  share  of  such  cxpensus,  such  notices,  tA 
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long  as  they  remain  anrevoked,  are  admissible  in  evidence  to  show  the  amount  of 
water  used  by  him.     Id. 
20.    Judgment  Reversed   on  the  Authority  of  Anaheim  Water  Co.  t.  Semi- 
Tbopic  Water  Co.,  12  Pac.  G.  L.  J.  158.    Santa  Ana  Valley  Irrigalifig  Company 
V.  Afiaheim  Water  Company ^  487. 

See  Board  or  Harbor  Commissioners,  1;  Corporations,  2;  Executions,  1;  Injujs'c- 

tion,  6;  Nuisance,  4. 

WHARVES. 
See  Board  of  Harbor  Commissioners,  1. 

WILLS. 

1.  Wrttiko  Proposed  as  an  Olographic  Will  can  not  be  Admitted  to  Probate, 

where  any  part  of  the  date,  such  as  the  year,  is  not  written  by  the  deceased,  aX- 
thongh  the  rest  of  the  writing  complies  with  the  statutory  requirements  in  reference 
to  such  wills.     Estate  o/BiUinga,  140. 

2.  Where  an  Unmarried  Person  has  Made  a  Will,  and  Afterwards  Marries, 

the  marriage,  whether  followed  by  the  birth  of  issue  or  not,  operates  by  presump- 
tion of  law,  in  case  of  the  survival  of  the  wife  or  children,  as  a  revocation  of  the 
will,  unless  some  specific  provision  has  been  made  by  the  will  itself,  or  by  marriage 
contract  for  the  wife,  or  by  some  settlement  or  provision  for  any  surviving  children. 
Such  presumption  of  revocation  depends  upon  toe  question  of  survivorship,  and  does 
not  admit  of  evidence  to  the  contrary  unless  provision  has  been  made  for  the  wife  or 
children  surviving.     Sanders  v.  Simcichy  868. 

3.  In  Determining  the  Special  Issues  Submitted  to  Them,  in  Proceedings  for  the 

Probate  of  a  will,  the  jury  should  not  take  into  consideration  family  diflScnltieSy 
except  as  bearing  on  the  testamentary  capacity  of  the  deceased.  Estate  of  Lang^ 
//3. 

4.  Cohrts  will  not  Presume,  because  a  Testator  is  a  Drunkard,  that  therefore  he 

is  of  unsound  mind.     Id, 
6.  The  Intent  with  Which  a  Testator  Tore  his  Signature  from  his  Will,  while 
of  unsound  mind,  does  not  constitute  an  element  of  revocation.     Id, 

6.  A  Legacy  Which  the  Testator  Directs  to  be  Paid  out  of  the  First  Moneys 

realized  from  his  estate,  after  the  payment  of  debts  and  funeral  expenses,  does  not 
become  due  and  payable,  and  consequently  does  not  bear  interest,  until  after  such 
debts  and  funeral  expenses  are  paid.     EsUUe  of  JameSy  775. 

7.  A  Devise  of  Certain  Real  Estate  is  not  Void  for  Restraining  the  Power  or 

Alienation  beyond  the  time  authorized  by  statute,  where  a  testatrix  gives  the  same 
to  her  two  daughters,  ''in  common,  for  the  term  of  their  natural  lives,  and  after 
their  death,  or  the  death  of  either  of  them,  the  share  of  the  one  dying  to  her  children 
in  fea  simple,  the  children  of  each  daughter  to  take  one  half  thereof;  or  in  case  of 
the  death  of  either  of  said  daughters  without  issue,  then  the  children  of  the  other 
daughter  to  take  all  of  the  same;"  provided  that  neither  of  such  daughters  could 
sell  the  same;  and  provided,  that  no  one  of  their  children  should  have  the  power  to 
sell  his  interest  until  after  all  of  the  children  taking  shall  attain  majority;  '*and  if 
any  of  said  children  shall  die  during  minority,  then  the  brothers  or  sisters,  by  my 
said  daughters,  of  the  child  or  children  so  dying,  shall  take  all  of  the  said  property 
in  the  f^ame  manner  as  though  the  child  or  children  dying  had  never  been  bom;  and 
upon  the  death  of  all  the  children,  of  either  of  my  daughters,  after  the  death  of 
their  mother,  the  said  property  shall  all  be  and  become  the  property  of  the  children 
of  the  other  daughter  in  fee;  and  that  all  of  the  children  of  ooth  my  daughters  who 
shall  attain  the  age  of  majority,  and  none  other,  shall  be  and  become,  at  such  time 
as  all  living  children  gf  my  said  daughters  shall  attain  to  the  age  of  majority,  sole 
and  absolute  owners  in  fee  simple  of  said  property."  Buchanan  v.  Schulderman, 
685. 
See  Estates  of  Deceased  Persons,  3;  Evidence,  16;  Findings,  10;  Mexican  Graihs,  6. 

WITNESSES. 

1.  Criminal  Trial,  Exclusion  of  Witnesses  on. — ^The  exclusion  of  witnesses  from 
the  court-room  during  the  progress  of  a  criminal  trial  is  within  the  discretion  of  the 
court.  It  is  not  error  for  the  trial  court  to  permit  the  prosecution  to  call  a  witness 
who  has  inadvertently  violated  its  order  excluding  witnesses.  People  v.  O'Lougk- 
lin,  1G4. 
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2.  Chinesb  Witnesses: — Chinee  x)erBon8  are,  nnder  the  constitution  and  laws  of  the 

United  States  guaranteeing  to  them  *'the  equal  protection  of  the  laws,"  competent 
witnesses.     In  re  Tung  Yeong,  647. 

3.  A  Chinese  Person  is  noi'  Incompetent  as  a  Witness  Who  Testifies  on  his  Ex- 

AUINATICN  before  being  sworn,  that  he  believed  in  the  Chinese  religion,  and  knew 
that  he  was  to  tell  the  truth,  although  the  record  does  not  show  wlmt  such  religion 
teaches  in  regard  to  the  existence  of  a  supreme  being,  or  in  regard  to  future  rewards 
and  punishment.     TerritOTy  of  New  Mexico  v.  YeeShwif  666. 

4.  The  Party  Objecting  to  the  Competency  of  a  Witness  for  a  want  of  religious 

belief  must  show  such  want  by  evidence  aliunde.     Id, 

See  Continuance;  Costs,  1;  Laches,  4. 
WOOD*S  Collyer  on  Partnership,  Review  of,  173. 

WRIT  OF  ERROR. 

1.  Writ  of  Ekbob  will  be  Dismissed  when  the  Record  Fails  to  Disclose  that  a 
final  judgment  has  been  rendered.     Stevens  v.  Solid  Muldoon  Printing  Co.,  498. 


'^mNf  ^.^,««I1^^»^T ' 


^r^'K 


3  bios  Oii3  iSH  7*16 


